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Preface 


This Replacement Volume 7C of the official Tennessee Code supersedes the 
similar scope of its material in former 2014 Volume 7B, and was made 
necessary by new and amendatory legislation. 

This volume was prepared by the editorial staff of the publisher with the 
assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary for 
the Tennessee Code Commission. 

This volume contains Title 40, Chapters 35-39, Criminal Procedure and Title 
41, Correctional Institutions and Inmates. 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 
Federal Supplement, 2d Series 
Federal Rules Decisions 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 701 
EK. Water St., Charlottesville, Virginia 22902. 

Visit our internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 

—Analyses 

—Attorney General Opinions 
—Code Status 

—Compiler’s Notes and Code Commission Notes 
—Cross References 

—Court Rules 

—Disciplinary Board Opinions 
—KEffective Dates 

—Historical Citation 
—Indexes 

—Law Reviews 

—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 
—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 

—Section Headings 
—Sentencing Commission Comments 
—Superseded Statutes 
—Tables of Contents 

—Tables Volume 

—Textbooks 
—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call our toll-free number (1-800-446-3410), fax (800) 
643-1280, or write to: Tennessee Code Editor, LexisNexis, 701 E. Water St., 
Charlottesville, Virginia 22902. 


ADVANCE CODE SERVICE 


Three times a year, at roughly quarterly intervals between delivery of Code 
supplement pocket parts, we publish Tennessee Advance Code Service 
pamphlets. The Advance Code Service keeps your Code as up-to-date as 
possible by providing notes to cases, opinions of the Attorney General, and law 
reviews received after the cutoff for inclusion in the preceding Supplement, as 
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well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 
authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 
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COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 


COURT RULES 


A softcover Court Rules Annotated two-volume set is included in your Code 
set. These volumes are supplemented once each year in November and are 
replaced annually. Rules of the Supreme Court, the Board of Judicial Conduct, 
the Court of Appeals, and the Court of Criminal Appeals, rules of appellate, 
civil, criminal and juvenile procedure and rules of evidence, as well as local 
rules of practice and procedure in the courts of certain counties are included, 
along with appropriate annotations and indexes. Rules are printed essentially 
in the form in which they have been promulgated, with only minor editing for 
stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in Volume 2 of the Court Rules and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 

Where repeals and enactments are postponed, bracketed dates in the 
boldfaced catchline and explanatory information in the compiler’s notes enable 
you to ascertain the valid law both before and after the postponed effective 
date. In the case of postponed amendments, the current law will be set out 
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followed by a separate postponed version in italics fe both with bracketed 
dates in the catchlines. 
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HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1932, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-2038, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-203 was transferred from § 4-308 which appeared in the original edition 
of the 1955 Code. In the historical citation for § 4-3-1009, “T.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables below), the 
historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 

At the end of every supplement pamphlet (except for volumes 1 and 13, and 
the Index and Court Rules volumes), a table entitled “Code Sections in This 
Pamphlet” lists every Code section within the scope of the volume that has 
been added, amended, repealed, transferred, superseded, rendered obsolete, or 
deemed unconstitutional since the bound volume was published. This is a 
convenient index to the supplement pamphlet, and gives you one place to check 
to see if there have been any changes in statutes that interest you. 
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LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 
Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 

Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 
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Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-2038 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 
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Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), ete. 

Second level (subdivisions): (1), (2), (3), etc. 

Third level (subdivisions): (A), (B), (C), etc. 

Fourth level (subdivisions): (i), (ii), (iii), etc. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (co), ete. 

(1); (2), (3), ete. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 
subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (ii), (iii), etc. Example citation: § 1-1-101(a)(1)(A)(). 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 


REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
section number. Compiler’s notes containing the historical citation of the 
former statute, the legislation responsible for the repeal, and present statutory 
provisions concerning the same subject matter (if any) appear after each 
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repealed section or after the first section of a repealed chapter. References to 
repealed statutes are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 
currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law”; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 

The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 
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TABLES VOLUME 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
Tennessee Code Annotated. Also in Volume 13 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 

The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citations, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and basic charter of ‘Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 


UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 
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TITLE 40 
CRIMINAL PROCEDURE 


. Tennessee Criminal Sentencing Reform Act of 1989. 
. Community Corrections. 

. [Reserved]. 

. Victims’ Rights. 

. Offender Registration and Monitoring. 


CHAPTER 35 


TENNESSEE CRIMINAL SENTENCING REFORM ACT 


Section 


40-35-101. 
40-35-102. 
40-35-103. 
40-35-104. 
40-35-105. 
40-35-106. 
40-35-107. 
40-35-108. 
40-35-109. 
40-35-110. 
40-35-111. 
40-35-112. 
40-35-113. 
40-35-114. 
40-35-115. 
40-35-116. 
40-35-117. 
40-35-118. 


40-35-119. 
40-35-120. 
40-35-121. 
40-35-122. 
40-35-123. 


40-35-201. 


40-35-202. 


40-35-203. 
40-35-204. 
40-35-205. 
40-35-206. 


OF 1989 


Part 1. General Provisions 


Short title. 

Purpose of chapter. 

Sentencing considerations. 

Sentencing alternatives. 

Standard offender. 

Multiple offender. 

Persistent offender. 

Career offender. 

Especially mitigated offender. 

Classification of offenses. 

Authorized terms of imprisonment and fines for felonies and misdemeanors. 

Sentence ranges. 

Mitigating factors. 

Enhancement factors. 

Multiple convictions. 

Revocation of bail on conviction. 

Applicability of chapter. 

Classification of repealed pre-1989 offenses [For list of classification for current 
offenses, see the compiler’s note in § 40-35-110]. 

Classification of prior unclassified felony offenses. 

Repeat violent offenders — Three strikes. 

Criminal gang offenses — Enhanced punishment — Procedure. 

Sentencing alternatives for defendants who commit nonviolent property offenses. 

Neighborhood Protection Act — Injunctive relief against offenders entering residential 
area. 


Part 2. Procedure for Imposing Sentence 


Issue of guilt and sentence to be tried separately — Instructing jury on possible 
sentences. 

Notice of intent to seek enhanced punishment — Statement of enhancement and 
mitigating factors. 

Court to impose sentence — Exceptions. 

Presentence service officers. 

Presentence investigation — Physical or mental examination of defendant. 

[Reserved.] 


Section 


40-35-207. 
40-35-208. 
40-35-209. 


40-35-210. 


40-35-211. 
40-35-212. 


40-35-2138. 
40-35-214. 
40-35-215. 
40-35-216. 
40-35-217. 


40-35-301. 
40-35-302. 


40-35-303. 
40-35-304. 


40-35-305. 
40-35-306. 
40-35-307. 
40-35-308. 
40-35-309. 


40-35-310. 
40-35-311. 


40-35-312. 
40-35-313. 


40-35-313. 
40-35-314. 
40-35-315. 
40-35-316. 
40-35-317. 
40-35-318. 
40-35-319. 
40-35-320. 
40-35-321. 


40-35-322. 
40-35-323. 


40-35-401. 


40-35-402. 


40-35-501. 
40-35-502. 
40-35-503. 


CRIMINAL PROCEDURE 2 


Presentence report — Contents — Validated risk and needs assessment defined. 

Filing of report — Availability to parties. 

Sentencing hearing — Transfer of report to department of correction or local jail or 
workhouse — Form of judgment of conviction. 

Imposition of sentence — Evidence to be considered — Presumptive sentence — 
Sentence explanation. 

Court to impose determinate sentences only. 

Court to determine location and conditions of sentence — Probation — Retention of 
jurisdiction during sentence. 

Eligibility for work release program. 

Transfer from county for plea and sentence. 

Sentence calculation. 

First hours served hour for hour. 

Sentence conditioned or based upon defendant submitting to birth control, steriliza- 
tion, or family planning services prohibited. 


Part 3. Sentences 


Fixing of fine by court or jury. 

Misdemeanor sentencing — Rehabilitative program credits — Probation — Supervi- 
sion of defendants on probation. 

Probation — Eligibility — Terms. 

Restitution as condition for probation — Petition to modify — Civil judgment for 
nonpayment — Procedure. 

Appearance bond. 

Split confinement — Probation following partial service of sentence. 

Probation coupled with periodic confinement. 

Modification, removal or release from conditions of probation. 

Probation authorized outside jurisdiction of court — Transfer or retention of jurisdic- 
tion. 

Revocation of suspension of sentence — Resentence to community-based alternative to 
incarceration. 

Procedure to revoke suspension of sentence or probation — Use of validated risk and 
needs assessment. 

Costs of revocation proceeding. 

Probation — Conditions — Discharge and dismissal — Expunction from official records 
— Fee. [Effective until January 1, 2020. See the version effective January 1, 2020.] 

Probation — Conditions — Discharge and dismissal — Expunction from official records 
— Fee. [Effective on January 1, 2020. See the version effective until January 1, 2020.] 

Confinement in local jail or workhouse — Eligibility — Jurisdiction of sentencing court 
— Transfer for violation of jail rules — Participation in Work Program. 

Jurisdiction of sentencing court to order work release. 

Jurisdiction of sentencing court to grant furloughs. 

Institutional disciplinary rules — Punishment for violations. 

Institutional rehabilitation programs — Eligibility. 

Place of confinement if not otherwise provided for — Finality of judgment. 

Restitution to the state by adult defendant for confinement costs of juvenile involved 
in same or related criminal act. 

Collection of biological specimens for DNA analysis — Persons convicted of certain 
offenses — Condition of release from imprisonment. 

Preservation of evidence in death penalty cases. 

Grants to fund reentry programs — Grant proposals. 


Part 4. Appeal of Sentence 


Appeal of sentence by defendant — Time for filing — Grounds — Determination — 
Standard. 
Appeal of sentence by state — Standard. 


Part 5. Release and Parole 


Release eligibility status — Calculations. 

Conversion of fractions in calculations. 

Authority to determine release status of felon — Grounds for denying release status — 
Hearings — Parole potential. 
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Section 


40-35-504. Release classification status programs — Parole — Penalty for violation of parole. 
40-35-505. Orientation to post-release or parole issues. 


PART 1 
GENERAL PROVISIONS 


40-35-101. Short title. 


This chapter shall be known and may be cited as the “Tennessee Criminal 


Sentencing Reform Act of 1989.” 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. This 
and the following sections are a part of the 
comprehensive penal and sentencing reform 
legislation enacted in 1989 as proposed by the 
Tennessee sentencing commission. Prior revi- 
sions either modified substantive criminal law 
or dealt exclusively with sentencing provisions. 
The commission believes that a unified ap- 
proach is necessary so that there is a clear 
relationship between the definition of an of- 
fense and the sentence for that offense. 

The sentencing structure is designed to com- 
ply with the legislative directive as set forth in 
§ 40-37-202 [obsolete] requiring that felonies 
be classified into five categories and misde- 
meanors into three categories. Therefore, all 
felony offenses are classified based on severity 
of offense with letter designations: the most 
serious felonies graded as Class A and the least 
serious as Class E. Misdemeanors are similarly 
graded. The substantive criminal code revision 
sets forth the class of each felony or misde- 
meanor based on the nature of the offense. One 


attribute of this classification system is to treat 
like offenses the same for punishment pur- 
poses. Thus, all theft and theft related offenses 
are “graded” based on the amount of property 
taken. 

The classification of offenses also permits the 
construction of a sentencing grid so that the 
potential sentence for each offender can be 
rapidly ascertained. Each felony class carries a 
maximum and minimum sentence. Thus, a 
Class A felony can be punished from between 15 
and 60 years. See § 40-35-112. The 15 to 60 
year span is divided into three ranges called 
Range I, Range II and Range III. The “range” 
determination is based upon the number of 
prior convictions which, in turn, determines the 
potential span for that particular offender. 
Thus, a Range I sentence for a Class A felony is 
15 to 25 years. A Range II sentence for a Class 
A felony is 25 to 40 years, and a Range III 
sentence is from 40 to 60 years. 

The following grid combines the felony clas- 
sifications, range determinations, parole eligi- 
bility and incarceration locations for all of the 
felony offenses under the new law. 
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The far left-hand column of the above grid 
shows the five felony classes: A, B, C, D, and E. 
The numbers below each classification letter 
indicate the absolute minimum and absolute 
maximum sentence for each felony class. The 
“RED percentage” shows the percentage of time 
that each offender must serve prior to parole 
eligibility or “release eligibility date.” The 
“RED yrs” translates that percentage into the 
number of years. 

The next column displays the sentences for a 
defendant classified as an “especially mitigated 
offender” under § 40-35-109. Where the trial 
judge finds mitigating factors but no enhance- 
ment factors, then the judge may depart from 
the normal range determination and impose a 
sentence under the absolute minimum. The 
trial judge also has the option of decreasing the 
parole eligibility date. The attributes of an 
especially mitigated offender are addressed in 
more detail under the comments to 
§ 40-35-109. 

The next column shows the sentencing span 
for offenders designated as “standard offend- 
ers.” As under prior law, a standard offender is 
a defendant who does not fall into one of the 
other sentencing ranges. See § 40-35-105. 

The next column lists the potential lengths of 
incarceration for defendants who are found to 
be “multiple offenders.” As implied by this des- 
ignation, a multiple offender is a defendant 
who has several prior convictions. The presence 
of these convictions enhances the potential 
length of sentence depending on the felony 
class of the prior convictions. See § 40-35-106. 

The next column lists the potential span for 
defendants who are designated as persistent 
offenders under § 40-35-107. Depending on the 
number of prior felony convictions, such a des- 
ignation subjects the offender to higher poten- 
tial punishment. 

The final column lists the defendant who is 
designated as a “career offender.” T.C.A. § 40- 
35-108. A defendant with such a designation 
must be sentenced to the maximum penalty 
imposed for Range III with a substantially 
higher parole eligibility date. 

In any given case, the potential punishment 
for each offender can be found by cross-refer- 
encing the felony classification with a number 
of prior felony convictions, if any. This yields a 
“block” on the sentencing grid to disclose the 
potential minimum and maximum sentence for 
that particular offender. See § 40-35-210. Since 
all sentences are determinate in nature, the 
judge must fix a specific length of sentence 
within the appropriate range for that particu- 
lar offender. The presumptive sentence is the 
minimum in the range. See § 40-35-210. Fur- 
ther, the judge must consider the various miti- 
gating factors under § 40-35-113 and the en- 
hancement factors under § 40-35-114. 

After due consideration of all of these factors, 
along with the purposes and general sentencing 


considerations, the judge fixes a specific length 
of the sentence and also determines how that 
sentence should be satisfied. In some instances, 
incarceration in the department of correction is 
the only available sentencing option, particu- 
larly for the higher felony classifications and 
where the defendant has multiple prior felony 
convictions. In other instances, the trial judge 
has the discretion to impose a wide range of 
sentencing alternatives. See §§ 40-35-306, 40- 
35-307, and 40-36-106. These various sentenc- 
ing alternatives are addressed in the comments 
to the pertinent sections hereafter. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-3004, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Commitment to department of children’s ser- 
vices, § 37-1-137. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 

“Three strikes” law, § 40-35-120. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 7.12, 22.3, 22.134, 32.2, 32.80. 
Tennessee Jurisprudence, 6A Tenn. Juris., 
Constitution, § 52, 8 Tenn. Juris., Criminal 
Procedure, § 40-43, 49, 51; 11 Tenn. Juris., 
Evidence, § 188. 


Law Reviews. 

Crime & Punishment: Preventing Ineffective 
Assistance of Counsel: Advice Regarding Plea 
Offers (Wade V. Davies), 49 Tenn. B.J. 28 
(2018). 

Criminal Procedure—Tennessee v. Carter: 
The Strict Requirement of Notice Under Ten- 
nessee’s Recidivist Sentencing Statutes (David 
Demar Ayliffe) 35 U. Mem. L. Rev. 145 (2004). 

Sentencing Lockdown: What Is the Impact of 
Blakely on Sentencing in Tennessee? (David L. 
Raybin), 40 No. 8 Tenn. B.J. 12 (2004). 

Specific Crime vs. Criminal Ways: Criminal 
Conduct and Responsibility in Rule 3E1.1, 54 
Vand. L. Rev. 205 (2001). 

The Court in Action: A summary of key cases 
from the U.S. Supreme Court 2000-2001 (Perry 
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A. Craft and Arshad (Paku) Khan), 37 No. 9 
Tenn. B.J. 18 (2001). 

The Tennessee Court of Criminal Appeals: A 
Study and Analysis (Daniel J. Foley), 66 Tenn. 
L. Rev. 427 (1999). 
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The Trexler Saga: Hale & Middlebrooks 
(Gary R. Wade), 23 Mem. St. U.L. Rev. 319 
(1993). } 
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NOTES TO DECISIONS 


Analysis 
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. Construction. 

. Common Law. 

Offenses Committed Prior to Act. 
. Jurisdiction. 

. Standard of Review. 

. Sentencing Principles. 

. Appellate Review of Fines. 

. Sentence Upheld. 

10. Burden of Proof. 


OHOAAMNAWNYE 


1. In General. 

Former T.C.A. § 55-50-504(a)(2) did not, on 
its face, violate either Tenn. Const. art. I, § 16 
or U.S. Const. amend. VIII for the mere failure 
to fix a maximum fine; however, fines imposed 
in specific cases are subject to being challenged 
as excessive and, when such challenges are 
made, courts are required to first apply the 
principles of the Tennessee Criminal Sentenc- 
ing Reform Act of 1989, T.C.A. § 40-35-101 et 
seq., to determine whether the fine is excessive 
before analyzing its constitutional validity. 
State v. Taylor, 70 S.W.3d 717, 2002 Tenn. 
LEXIS 145 (Tenn. 2002). 


2. Construction. 

The Tennessee Criminal Sentencing Reform 
Act, T.C.A. § 40-35-101 et seq., and the Com- 
munity Corrections Act, T.C.A. § 40-36-101 et 
seq., are in pari materia. Consequently, when a 
trial court opts to resentence a defendant to a 
sentence more severe than the original, the 
trial court must conduct a sentencing hearing 
pursuant to the principles of the Sentencing 
Reform Act. State v. Crook, 2 S.W.3d 238, 1998 
Tenn. Crim. App. LEXIS 1321 (Tenn. Crim. 
App. 1998). 


3. Common Law. 

Supreme Court of Tennessee held that the 
common law rule that a person charged as an 
accessory after the fact could not be tried prior 
to the principal offender being convicted, unless 
the person charged as an accessory after the 
fact expressly consented to waive the common 
law rule, had not been abrogated by the Ten- 
nessee Criminal Sentencing Reform Act, T.C.A. 
§ 40-35-101 et seq., and it declined to judicially 
abrogate it. State v. Hawk, 170 S.W.3d 547, 
2005 Tenn. LEXIS 656 (Tenn. 2005). 


4. Offenses Committed Prior to Act. 
Where an offense was committed prior to the 
enactment of the Criminal Sentencing Reform 


Act of 1989, T.C.A. § 40-35-101 et seq., but the 
sentencing is imposed subsequently, the court 
is required to calculate the proper sentence 
under both the 1982 and the 1989 sentencing 
acts and then impose the least severe sanction. 
State v. Carico, 968 S.W.2d 280, 1998 Tenn. 
LEXIS 250 (Tenn. 1998). 


5. Jurisdiction. 

The jurisdiction of a trial court to sentence 
defendants is limited to the provisions of this 
chapter; thus, a trial court may impose a sen- 
tence that is mutually agreeable to the state 
and the defendant, so long as the sentence is 
available under this chapter. McConnell v. 
State, 12 S.W.3d 795, 2000 Tenn. LEXIS 65 
(Tenn. 2000). 


6. Standard of Review. 

Under this chapter the court of criminal 
appeals must presume the trial court’s deter- 
minations to be correct. If appellate review 
reflects that the trial court, by following the 
statutory sentencing procedure, imposed a law- 
ful sentence, after having given due consider- 
ation and proper weight to the factors and 
principles which are relevant to sentencing 
under the act, and that the trial court’s findings 
of fact upon which the sentence is based are 
adequately supported in the record, then the 
court of appeals may not disturb the sentence 
even if it would have preferred a different 
result. State v. Fletcher, 805 S.W.2d 785, 1991 
Tenn. Crim. App. LEXIS 54 (Tenn. Crim. App. 
1991). 


7. Sentencing Principles. 

Trial court exercising the authority to fix a 
percentage of actual confinement that a felony 
split confinement defendant must serve before 
participating in work programs may fix the 
actual confinement percentage at 100 percent, 
if doing so is consistent with the principles of 
the Tennessee Sentencing Reform Act of 1989, 
T.C.A. § 40-35-101 et seq. However, even if a 
trial court orders 100 percent service of a split 
confinement sentence, which would effectively 
preclude a defendant from earning work cred- 
its, the 100 percent requirement does not pre- 
clude inmates from earning good time credits 
under T.C.A. § 41-2-111(b). Ray v. Madison 
Cty., 536 S.W.3d 824, 2017 Tenn. LEXIS 473 
(Tenn. Aug. 16, 2017). 

Supreme Court of Tennessee concludes that 
recognizing a trial court’s implicit authority to 
fix a percentage of actual confinement that a 
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felony split confinement defendant must serve 
before participating in work programs does not 
conflict with other statutory provisions related 
to work credits. Ray v. Madison Cty., 536 
S.W.3d 824, 2017 Tenn. LEXIS 473 (Tenn. Aug. 
16, 2017). 

Supreme Court of Tennessee is convinced 
that the Tennessee Sentencing Reform Act of 
1989, T.C.A. § 40-35-101 et seq., implicitly au- 
thorizes trial courts to establish the percentage 
of a felony split confinement sentence that a 
defendant must serve in actual confinement 
before becoming eligible to earn work sentenc- 
ing credits. Ray v. Madison Cty., 536 S.W.3d 
824, 2017 Tenn. LEXIS 473 (Tenn. Aug. 16, 
2017). 


8. Appellate Review of Fines. 

Nowhere in this chapter, in the statutes deal- 
ing with appellate court jurisdiction, or in the 
statutes dealing specifically with fines, is there 
an explicit prohibition against appellate review 
of fines. State v. Bryant, 805 S.W.2d 762, 1991 
Tenn. LEXIS 95 (Tenn. 1991). 

The most persuasive argument in favor of 
appellate review of fines is that this chapter 
was adopted by the legislature for the obvious 
purpose of assuring fair and consistent treat- 
ment for all defendants by giving appellate 
courts an opportunity to review actions of the 
trial court in sentencing, including confinement 
and fines. An interpretation of this chapter that 
would prevent appellate review of fines would 
clearly be contrary to that broad legislative 
purpose. State v. Bryant, 805 S.W.2d 762, 1991 
Tenn. LEXIS 95 (Tenn. 1991). 


40-35-102. Purpose of chapter. 


9. Sentence Upheld. 

In a case in which defendant was convicted of 
reckless endangerment, aggravated kidnap- 
ping, and domestic assault, the trial court did 
not err in sentencing defendant to an effective 
sentence of ten years. Defendant’s mid-range 
sentence was within the appropriate range and 
complied with the principles and purposes of 
sentencing. State v. Williams, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 211 (Tenn. Crim. 
App. Mar. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 446 (Tenn. July 18, 
2017). 

Trial court properly sentenced defendant be- 
cause the sentences were within the applicable 
range, and the trial court correctly applied all 
enhancement factors; the trial court identified 
several enhancement factors on the record and 
considered the principles and purposes of the 
Sentencing Act. State v. Armstrong, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 587 (Tenn. 
Crim. App. July 5, 2017). 


10. Burden of Proof. 

Although the trial court relied on an en- 
hancement factor—the personal injuries in- 
flicted upon the victim were particularly great 
—that was an element of the offense of child 
neglect, the trial court also applied as an en- 
hancement factor the fact that defendant acted 
in a position of trust as the day-care provider 
for the infant victim. Defendant failed to prove 
that the sentence was improper because the 
application of the second enhancement factor 
alone supported the sentence imposed by the 
trial court. State v. Buchanan, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 844 (Tenn. Crim. 
App. Nov. 15, 2018). 


The foremost purpose of this chapter is to promote justice, as manifested by 
§ 40-35-103. In so doing, the following principles are adopted: 

(1) Every defendant shall be punished by the imposition of a sentence 
justly deserved in relation to the seriousness of the offense; 

(2) This chapter is to assure fair and consistent treatment of all defen- 
dants by eliminating unjustified disparity in sentencing and providing a fair 
sense of predictability of the criminal law and its sanctions; 

(3) Punishment shall be imposed to prevent crime and promote respect for 


the law by: 


(A) Providing an effective general deterrent to those likely to violate the 


criminal laws of this state; 


(B) Restraining defendants with a lengthy history of criminal conduct; 
(C) Encouraging effective rehabilitation of those defendants, where 
reasonably feasible, by promoting the use of alternative sentencing and 
correctional programs that elicit voluntary cooperation of defendants; and 
(D) Encouraging restitution to victims where appropriate; 
(4) Sentencing should exclude all considerations respecting race, gender, 
creed, religion, national origin and social status of the individual; 


40-35-102 


CRIMINAL PROCEDURE 8 


(5) In recognition that state prison capacities and the funds to build and 
maintain them are limited, convicted felons committing the most severe 
offenses, possessing criminal histories evincing a clear disregard for the laws 
and morals of society and evincing failure of past efforts at rehabilitation 
shall be given first priority regarding sentencing involving incarceration; 


and 


(6)(A) A defendant who does not fall within the parameters of subdivision 
(5), and who is an especially mitigated or standard offender convicted of a 
Class C, D or E felony, should be considered as a favorable candidate for 
alternative sentencing options in the absence of evidence to the contrary; 
however, a defendant’s prior convictions shall be considered evidence to 
the contrary and, therefore, a defendant who is being sentenced for a third 
or subsequent felony conviction involving separate periods of incarcera- 
tion or supervision shall not be considered a favorable candidate for 
alternative sentencing; 

(B) As used in subdivision (6)(A), “separate periods of incarceration or 
supervision” means that the defendant serves and is released or dis- 
charged from a period of incarceration or supervision for the commission 
of a felony prior to committing another felony; 

(C) Ifa defendant with at least three (3) felony convictions is otherwise 
eligible, that defendant may still be considered a favorable candidate for 
any alternative sentencing that is within the jurisdiction of and deemed 


appropriate by a drug court; 


(D) A court shall consider, but is not bound by, the advisory sentencing 


guideline in this subdivision (6). 


History. 

Acts 1989, ch. 591, § 6; 1990, ch. 980, § 21; 
1994, ch. 736, § 1; 2005, ch. 353, § 1; 2007, ch. 
512, § 1. 


Sentencing Commission Comments. 

These purposes should be read in conjunc- 
tion with § 39-11-101 which sets forth the 
objectives of the criminal code. The sentencing 
purposes, in general, are similar to those under 
prior law and_ govern all _ sentencing 
determinations. 

Subdivision (1) requires that the sentence 
imposed must bear a relationship to the seri- 
ousness of the offense. 

Subdivision (2) states the designated purpose 
of eliminating unjustified disparity in sentenc- 
ing and thereby providing predictability. 

Subdivision (3) is similar to prior law but 
adds restitution as an additional factor. The 
commission believes restitution should be or- 
dered in all appropriate cases. 

Subdivision (4) restates the obvious purpose 
that considerations of race, gender, and social 
status are irrelevant to sentencing determina- 
tions. In 1994, creed, religion and national 
origin were added. 

The importance of subdivision (5) is that, for 
the first time, Tennessee recognizes that scarce 


prison resources should enter into the sentenc- 
ing evaluation for those convicted of violating 
the law. 

Subdivision (6) provides that a defendant 
who does not fall within the parameters of the 
preceding subdivision and who is an especially 
mitigated or standard offender convicted of a 
Class C, D or E felony is “presumed to be a 
favorable candidate for alternative sentencing 
in the absence of evidence to the contrary.” This 
“presumption” is one of several sentencing pre- 
sumptions found throughout the Sentencing 
Reform Act of 1989. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
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Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 
Acts 2005, ch. 353, § 18 provided that the 
act, which amended subdivision (6), shall apply 
to sentencing for criminal offenses committed 
on or after June 7, 2005. Offenses committed 
prior to June 7, 2005, shall be governed by prior 
law, which shall apply in all respects. However, 
for defendants who are sentenced after June 7, 
2005, for offenses committed on or after July 1, 
1982, the defendant may elect to be sentenced 
under the provisions of the act by executing a 
waiver of such defendant’s ex post facto protec- 
tions. Upon executing such a waiver, all provi- 
sions of the act shall apply to the defendant. 

Acts 2005, ch. 353, § 19 provided that the 
act, which amended subdivision (6), shall have 
no application to sentencing for persons con- 
victed of murder in the first degree, which shall 
be governed by the provisions of §§ 39-13-202 
— 39-13-208. 


Cross-References. 
Penalty for Class C, D or E felonies, § 40-35- 
111. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.196, 32.221. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-32-2. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles and Other Vehicles, § 33; 8 Tenn. 
Juris., Criminal Procedure, § 43-45. 


Law Reviews. 

Extralegal Punishment Factors: A Study of 
Forgiveness, Hardship, Good Deeds, Apology, 
Remorse, and Other Such Discretionary Fac- 
tors in Assessing Criminal Punishment (Paul 
H. Robinson, Sean E. Jackowitz, and Daniel M. 
Bartels), 65 Vand. L. Rev. 737 (2012). 

The Criminalization of Mental Illness: How 
Theoretical Failures Create Real Problems in 
the Criminal Justice System (Georgia Lee 
Sims), 62 Vand. L. Rev. 1053 (2009). 

The Tennessee Court of Criminal Appeals: A 
Study and Analysis (Daniel J. Foley), 66 Tenn. 
L. Rev. 427 (1999). 


Attorney General Opinions. 

Restitution under plea agreement exceeding 
monetary grade of offense, OAG 98-037, 1998 
Tenn. AG LEXIS 37 (2/9/98). 
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. Standard of Review. 

. Presumption of Correctness. 

. —Presumption Rebutted. 

Review Considerations. 

. —Deterrence. 

. —Expunged Conviction. 

. —Prior Criminal Convictions. 

. —Seriousness of Offense. 

10. Restitution. 

11. Fines. 

12. Consecutive Sentences. 

13. Alternative Sentencing. 

14. Denial of Alternative Sentencing Affirmed. 
15. Sentence Upheld. 

16. Sentence Reversed. 

17. Denial of Probation Affirmed. 

17.5. Denial of Full Probation Appropriate. 
18. Defendant Not Favorable Candidate. 
19. Enhancement Factors. 

21. Jurisdiction. 


OWONBHBMUAR WN 


1. Construction. 

Guidance as to what will constitute evidence 
to the contrary under T.C.A. § 40-35-102(6) is 
found in T.C.A. § 40-35-103(1). State v. Ashby, 
823 S.W.2d 166, 1991 Tenn. LEXIS 489 (Tenn. 
1991). 

When T.C.A. §§ 40-35-102(6) and 40-35- 
303(b) are read together, it is clear that the 
legislature has provided in the Criminal Sen- 


tencing Reform Act of 1989, T.C.A. § 40-35-1001 
et seq., that, although probation is not a matter 
of automatic right, a defendant who meets the 
requirements of T.C.A. § 40-35-102(6) is vested 
with a rebuttable presumption that a sentence 
other than confinement would result in success- 
ful rehabilitation. State v. Hartley, 818 S.W.2d 
370, 1991 Tenn. Crim. App. LEXIS 463 (Tenn. 
Crim. App. 1991). 

While there is a presumption the defendant 
is a favorable candidate for alternative sentenc- 
ing as to a Class E felony, there is no such 
presumption when the defendant is convicted 
of a Class B felony. State v. Vanderford, 980 
S.W.2d 390, 1997 Tenn. Crim. App. LEXIS 1249 
(Tenn. Crim. App. 1997). 

Tennessee statutes and case law show that 
Tennessee, like many other states, does not 
consider life expectancy when sentencing a 
defendant. Davis v. Tenn. Dep’t of Corr., — 
S.W.3d —, 2018 Tenn. App. LEXIS 631 (Tenn. 
Ct. App. Oct. 30, 2018). 


2. Standard of Review. 

By vesting the trial court with broad discre- 
tionary authority in the imposition of sen- 
tences, de novo appellate review and the pre- 
sumption of correctness have ceased to be 
relevant and the abuse of discretion standard, 
accompanied by a presumption of reasonable- 
ness, applies to within-range sentences that 
reflect a decision based upon the purposes and 
principles of sentencing under T.C.A. § 40-35- 
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401(d), including the questions related to pro- 
bation or any other alternative sentence under 
T.C.A. § 40-35-102(6). State v. Caudle, 388 
S.W.3d 273, 2012 Tenn. LEXIS 824 (Tenn. Nov. 
27, 2012). 

In an aggravated assault case, the trial court 
did not abuse its discretion in denying alterna- 
tive sentencing for defendant, who had three 
prior convictions for domestic assault. The trial 
court carefully considered the applicable law, as 
well as all relevant factors in sentencing defen- 
dant as a Range I, standard offender to a 
minimum three-year sentence for a Class C 
felony. State v. Simpson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 941 (Tenn. Crim. App. 
Oct. 31, 2017). 


3. Presumption of Correctness. 

The trial court assigned little or no weight to 
the non-enumerated mitigating factors, in ac- 
cordance with the discretion permitted it; the 
presumption of correctness applies to the trial 
court’s determination if it correctly applied the 
principles of sentencing and its findings are 
supported by the evidence in the record. State v. 
Boggs, 932 S.W.2d 467, 1996 Tenn. Crim. App. 
LEXIS 198 (Tenn. Crim. App. 1996), appeal 
denied, — S.W.2d —, 1996 Tenn. LEXIS 648 
(Tenn. Oct. 14, 1996). 

In vehicular homicide case, trial court erred 
in imposing probation because trial court ap- 
parently gave no consideration to previous un- 
successful attempts to rehabilitate defendant 
through less restrictive measures; presumption 
of correctness did not attach to trial court’s 
decision. State v. Carter, 254 S.W.3d 335, 2008 
Tenn. LEXIS 363 (Tenn. May 19, 2008). 


4, —Presumption Rebutted. 

Evidence, including defendant’s lack of can- 
dor, combined with the nature of the offense, 
and the established need for deterrence sup- 
ported the trial judge’s conclusions that incar- 
ceration was necessary, rather than probation 
or a suspended sentence. State v. Byrd, 861 
S.W.2d 377, 1993 Tenn. Crim. App. LEXIS 410 
(Tenn. Crim. App. 1993). 

Appellant was not entitled to the statutory 
presumption regarding alternative sentencing 
because the offense of aggravated rape is a 
Class A felony and the presumption is limited 
to Class C, D and E felonies. State v. Smith, 891 
S.W.2d 922, 1994 Tenn. Crim. App. LEXIS 455 
(Tenn. Crim. App. 1994). 

In sentencing for conviction of attempt to 
commit aggravated sexual battery pursuant to 
a plea agreement, defendant’s request for alter- 
native sentencing was properly denied where it 
was shown that he had been a pedophile for 40 
years and the question of whether he could 
actually be rehabilitated was open to debate. 
State v. Jernigan, 929 S.W.2d 391, 1996 Tenn. 
Crim. App. LEXIS 116 (Tenn. Crim. App. 1996). 

There was sufficient evidence to rebut defen- 
dant’s presumption of entitlement to alterna- 
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tive sentencing in light of the circumstances of 
the offense including the illegal use of drugs 
and alcohol, along with the defendant’s poor 
potential for rehabilitation. State v. Batey, 35 
S.W.3d 585, 2000 Tenn. Crim. App. LEXIS 293 
(Tenn. Crim. App. 2000). 


5. Review Considerations. 

Circumstances of the defendant’s offense 
(possession with the intent to sell cocaine), did 
not justify an outright denial of probation 
where the record showed that defendant’s role 
in the offense was very minor, was not moti- 
vated by his personal intent to commit a crime, 
and was not based upon him having a financial 
interest in the transaction. State v. Hartley, 818 
S.W.2d 370, 1991 Tenn. Crim. App. LEXIS 463 
(Tenn. Crim. App. 1991). 

Court of criminal appeals’ review of a sen- 
tence requires an analysis of: (1) The evidence, 
if any, received at the trial and sentencing 
hearing; (2) The presentence report; (3) The 
principles of sentencing and the arguments of 
counsel relative to sentencing alternatives; (4) 
The nature and characteristics of the offense; 
(5) Any mitigating or enhancing factors; (6) Any 
statements made by the defendant in his own 
behalf; and (7) The defendant’s potential for 
rehabilitation or treatment. State v. Brewer, 
875 S.W.2d 298, 1993 Tenn. Crim. App. LEXIS 
837 (Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1994 Tenn. LEXIS 119 (Tenn. Apr. 4, 
1994); State v. Cole, — S.W.3d —, 2001 Tenn. 
Crim. App. LEXIS 628 (Tenn. Crim. App. Aug. 
10, 2001). 

Where defendant appealed from a four-year 
sentence imposed for violation of an order un- 
der the Motor Vehicle Habitual Offenders Act, 
T.C.A. 55-10-601 et seq., in conducting a de 
novo review of the sentence the court consid- 
ered the evidence of defendant’s total turn- 
around in his lifestyle to become a reliable 
employee and reliable member of society; the 
presentence report, the principles of sentencing 
and arguments as to sentencing alternatives; 
and the fact that the violation arose as a result 
of aberrant conduct because defendant did not 
normally drive, in compliance with the order, 
but only drove as a favor to pull a float in a 
parade. State v. Martin, 146 S.W.3d 64, 2004 
Tenn. Crim. App. LEXIS 62 (Tenn. Crim. App. 
2004). 

Record sufficiently showed reasons for defen- 
dant’s sentences because (1) the sentences were 
within statutory ranges and (2) sentencing pur- 
poses and principles were considered, as the 
court considered defendant’s lack of a criminal 
record and the fact that a gun was used to 
commit defendant’s crime. State v. King, 432 
S.W.3d 316, 2014 Tenn. LEXIS 351 (Tenn. Apr. 
23, 2014). 


6. —Deterrence. 
Deterrence is certainly a principle to consider 
in sentencing, but should be qualified because 
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the element of deterrence is present in every 
case and its significance in restraining the 
offender, or curbing the propensity for criminal 
activity in others, varies widely with the class 
of offense and the facts of each case. State v. 
Ashby, 823 S.W.2d 166, 1991 Tenn. LEXIS 489 
(Tenn. 1991); State v. Beverly, 894 S.W.2d 292, 
1994 Tenn. Crim. App. LEXIS 414 (Tenn. Crim. 
App. 1994). 

In sentencing a 20-year-old defendant upon 
conviction of vehicular homicide by reckless- 
ness, the trial court’s finding, based solely on 
argument of counsel, that incarceration would 
provide an effective deterrence was not war- 
ranted, since such finding cannot be merely 
conclusory but must be supported by proof. 
State v. Bingham, 910 S.W.2d 448, 1995 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. 1995), 
rehearing denied, — S.W.2d —, 1995 Tenn. 
Crim. App. LEXIS 407 (Tenn. Crim. App. May 
15, 1995), appeal denied, — S.W.2d —, 1995 
Tenn. LEXIS 592 (Tenn. Oct. 2, 1995), over- 
ruled in part, State v. Hooper, 29 S.W.3d 1, 2000 
Tenn. LEXIS 535 (Tenn. 2000), overruled in 
part, State v. Walker, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 200 (Tenn. Crim. App. Mar. 
16, 2017). 

In a case involving embezzlement over $200 
and theft of property over $10,000, the sentenc- 
ing court could properly rely upon deterrence in 
denying an alternative sentence. State v. Mill- 
saps, 920 S.W.2d 267, 1995 Tenn. Crim. App. 
LEXIS 961 (Tenn. Crim. App. 1995). 

Evidence that defendant threatened the vic- 
tim as she crossed a picket line set up in a labor 
dispute and then later committed acts of van- 
dalism against her supported a finding that 
denial of probation was necessary to deter oth- 
ers from committing similar offenses. State v. 
Davis, 940 S.W.2d 558, 1997 Tenn. LEXIS 127 
(Tenn. 1997), superseded by statute as stated 
in, State v. Bush, — S.W.2d —, 1997 Tenn. 
Crim. App. LEXIS 592 (Tenn. Crim. App. June 
26, 1997), superseded by statute as stated in, 
State v. Thrasher, — S.W.3d —, 2000 Tenn. 
Crim. App. LEXIS 128 (Tenn. Crim. App. Feb. 
15, 2000). 

The record must contain some proof of the 
need for deterrence before a defendant who is 
otherwise eligible for probation or other alter- 
native sentence may be incarcerated; in retain- 
ing this proof requirement, all prior cases 
which have found certain crimes to be “deter- 
rable per se” are necessarily overruled. State v. 
Hooper, 29 S.W.3d 1, 2000 Tenn. LEXIS 535 
(Tenn. 2000). 

After noting the cavalier attitude of the de- 
fendant and the other witnesses regarding vio- 
lence, the court properly found that the sen- 
tence was necessary to avoid depreciating the 
seriousness of the offense and to deter others. 
State v. Inlow, 52 S.W.3d 101, 2001 Tenn. Crim. 
App. LEXIS 40 (Tenn. Crim. App. 2001). 


Trial courts may sentence a defendant to a 
term of incarceration based solely on a need for 
deterrence when the record contains evidence 
which would enable a reasonable person to 
conclude that: (1) Deterrence is needed in the 
community, jurisdiction or state; and (2) The 
defendant’s incarceration may rationally serve 
as a deterrent to others similarly situated and 
likely to commit similar crimes. State v. Fields, 
40 S8.W.3d 435, 2001 Tenn. LEXIS 58 (Tenn. 
2001). 


7. —Expunged Conviction. 

The criminal acts underlying an expunged 
conviction may properly be considered to deter- 
mine whether a defendant is a suitable candi- 
date for alternative sentencing. State v. Lane, 3 
S.W.3d 456, 1999 Tenn. LEXIS 430 (Tenn. 
1999). 


8. —Prior Criminal Convictions. 

Nothing in the Criminal Sentencing Reform 
Act of 1989, T.C.A. § 40-35-101 et seq., prohib- 
its consideration of prior criminal convictions 
and conduct for both enhancement and con- 
secutive sentencing purposes as long as those 
sentences comply with the purposes and prin- 
ciples of the 1989 act, and, as in the 1982 
Sentencing Act, such sentences do not violate 
double jeopardy. State v. Davis, 825 S.W.2d 109, 
1991 Tenn. Crim. App. LEXIS 728 (Tenn. Crim. 
App. 1991), appeal denied, — S.W.2d —, 1992 
Tenn. LEXIS 125 (Tenn. Jan. 27, 1992). 


9. —Seriousness of Offense. 

In sentencing a 20-year-old defendant upon 
conviction of vehicular homicide by reckless- 
ness, the trial court’s finding that a sentence 
other than confinement would depreciate the 
seriousness of the offense was not supported by 
evidence indicating that the circumstances of 
the offense, as committed, were especially vio- 
lent, horrifying, shocking, reprehensible, offen- 
sive, or otherwise of an excessive or exagger- 
ated degree. State v. Bingham, 910 S.W.2d 448, 
1995 Tenn. Crim. App. LEXIS 105 (Tenn. Crim. 
App. 1995), rehearing denied, — S.W.2d —, 
1995 Tenn. Crim. App. LEXIS 407 (Tenn. Crim. 
App. May 15, 1995), appeal denied, — S.W.2d 
—, 1995 Tenn. LEXIS 592 (Tenn. Oct. 2, 1995), 
overruled in part, State v. Hooper, 29 S.W.3d 1, 
2000 Tenn. LEXIS 535 (Tenn. 2000), overruled 
in part, State v. Walker, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 200 (Tenn. Crim. App. 
Mar. 16, 2017). 

Defendant who was convicted of leaving the 
scene of an accident where a death occurred, 
was clearly not an offender for whom incarcera- 
tion is a priority. State v. Williams, 52 S.W.3d 
109, 2001 Tenn. Crim. App. LEXIS 20 (Tenn. 
Crim. App. 2001). 

Where the defendants stole nearly half a 
million dollars from an employer over a two- 
year period by check forgery, they were prop- 
erly sentenced to eight years of confinement for 
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theft of property over sixty thousand dollars. 
Based on the seriousness and excessive nature 
of the offense, alternative sentencing was inap- 
propriate. State v. Trotter, 201 S.W.3d 651, 
2006 Tenn. LEXIS 558 (Tenn. 2006). 

In a case in which defendant pleaded guilty 
to aggravated sexual battery, the trial court 
properly exercised its discretion when it or- 
dered that defendant’s sentence be served in 
confinement based on the seriousness of the 
offenses and their effect on the victim. State v. 
Kubelick, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 920 (Tenn. Crim. App. Dec. 26, 2018). 


10. Restitution. 

The inability to make restitution could not 
form the basis for a denial of an alternative 
sentence. State v. Millsaps, 920 S.W.2d 267, 
1995 Tenn. Crim. App. LEXIS 961 (Tenn. Crim. 
App. 1995). 

The trial court did not abuse its discretion in 
ordering use of the proceeds from the sale of 
defendant’s home for partial restitution, not for 
the payment of attorney fees. State v. Millsaps, 
920 S.W.2d 267, 1995 Tenn. Crim. App. LEXIS 
961 (Tenn. Crim. App. 1995). 

Trial court erred in attempting to facilitate 
payment of its order of restitution by requiring 
defendant to legitimate her daughter as a con- 
dition of probation and pursue child support. 
State v. Mathes, 114 S.W.3d 915, 2003 Tenn. 
LEXIS 724 (Tenn. 2003). 


11. Fines. 

Fines are reviewable as an aspect of criminal 
sentencing. State v. Bryant, 805 S.W.2d 762, 
1991 Tenn. LEXIS 95 (Tenn. 1991). 

Trial court did not err in imposing the maxi- 
mum fines allowed because defendant did not 
object to or argue against the fines imposed by 
the jury at the sentencing hearing, and defense 
counsel acknowledged that she had the ability 
to pay the fines; the trial court noted that 
defendant had at least twelve speeding convic- 
tions, that she used marijuana even though she 
knew it was illegal in Tennessee, and that she 
was not a truthful person. State v. Long, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 485 
(Tenn. Crim. App. Oct. 3, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 611 (Tenn. 
Sept. 17, 2018). 


12. Consecutive Sentences. 

In considering consecutive sentencing the 
trial court is required to ensure that the aggre- 
gate sentence imposed should be the least se- 
vere measure necessary to protect the public 
from defendant’s future criminal conduct and 
should bear some relationship to defendant’s 
potential for rehabilitation. State v. Desirey, 
909 S.W.2d 20, 1995 Tenn. Crim. App. LEXIS 
304 (Tenn. Crim. App. 1995). 

In a child sexual abuse case, although con- 
secutive sentencing was permissible under 
T.C.A. § 40-35-115(b)(5), defendant’s twelve- 
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year consecutive sentences, for a total of nin- 
tey-six years, were not reasonably related to 
the severity of his offenses; rather, the circum- 
stances of the case indicated that a combination 
of concurrent and consecutive sentences was 
appropriate in relation to the severity of the 
offenses and was the least severe measures 
necessary to deter defendant’s future criminal 
conduct, to protect society, and to deter others 
who were similarly situated and likely to com- 
mit similar offenses. State v. Schiefelbein, 230 
S.W.3d 88, 2007 Tenn. Crim. App. LEXIS 138 
(Tenn. Crim. App. Feb. 8, 2007), modified, 230 
S.W.3d 88, 2007 Tenn. Crim. App. LEXIS 213 
(Tenn. Crim. App. Mar. 7, 2007). 

Imposition of consecutive sentences was 
proper pursuant to T.C.A. § 40-35-115(b)(5), 
because: (1) Defendant was the minor victim’s 
sole parent and guardian; (2) The sexual of- 
fenses went undetected for three or four years; 
(3) The victim testified as to numerous types of 
sexual abuse; (4) Defendant made the victim 
engage in sexual activities with another minor 
victim while he watched; and (5) A psychologi- 
cal evaluation outlined in detail the substantial 
emotional and psychological impact that defen- 
dant’s conduct had on the victim with a recom- 
mendation that the victim continue with 
therapy on a long-term basis; pursuant to 
T.C.A. § 40-35-102(1) and T:C.A. § 40-35- 
103(2), a combination of concurrent and con- 
secutive sentences was appropriate in relation 
to the severity of the offenses of rape of a child 
and aggravated sexual battery and were the 
least severe measures necessary to deter defen- 
dant’s future criminal conduct, to protect soci- 
ety, and to deter others who were similarly 
situated and might be likely to commit similar 
offenses. State v. Osborne, 251 S.W.3d 1, 2007 
Tenn. Crim. App. LEXIS 689 (Tenn. Crim. App. 
Aug. 28, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 59 (Tenn. Jan. 28, 2008). 

In defendant’s rape case, consecutive sen- 
tences were proper because the trial court 
found that “defendant clearly was a man with 
such extensive criminal history that he may be 
found a professional criminal and that has been 
his major source of livelihood.” The trial court 
also found that “the community and the citi- 
zens are surely endangered by the presence of 
defendant on the streets.” State v. Scarborough, 
300 S.W.3d 717, 2009 Tenn. Crim. App. LEXIS 
191 (Tenn. Crim. App. Mar. 17, 2009). 

Imposition of partial consecutive sentences 
after defendant was convicted of drug charges 
was proper under T.C.A. §§ 40-35-102(1) and 
40-35-103(2) because defendant’s criminal ac- 
tivity was extensive and he was an appropriate 
candidate for partial consecutive sentencing. 
Prior criminal activity did not require prior 
convictions; prior criminal behavior was suffi- 
cient. State v. Hayes, 337 S.W.3d 235, 2010 
Tenn. Crim. App. LEXIS 684 (Tenn. Crim. App. 
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Aug. 18, 2010), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 152 (Tenn. Feb. 17, 2011). 

Imposition of consecutive sentences was af- 
firmed because defendant’s criminal history 
was extensive, defendant was a professional 
criminal, and defendant was a dangerous of- 
fender; defendant’s behavior indicated little or 
no regard for human life and defendant had no 
hesitation about committing a crime in which 
the risk to human life was high. State v. Rich- 
ardson, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 407 (Tenn. Crim. App. June 18, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
670 (Tenn. Sept. 18, 2012). 

Trial court erred in imposing consecutive 
sentences under T.C.A. § 40-35-115(b) on de- 
fendant as the trial court rested its determina- 
tion of consecutive sentencing on the basis of 
defendant’s status as a “dangerous offender,” 
which required it to conclude that an extended 
sentence was necessary to protect the public 
from further criminal conduct by defendant 
and that consecutive sentencing was reason- 
ably related to the severity of the evidence; yet, 
there was no evidence in the record that the 
trial court even considered the two Wilkerson 
factors before ordering consecutive sentences. 
State v. Pollard, — S.W.3d —, 2012 Tenn. Crim. 
‘App. LEXIS 749 (Tenn. Crim. App. Sept. 17, 
2012), affd, 432 S.W.3d 851, 2013 Tenn. LEXIS 
1011 (Tenn. Dec. 20, 2013). 

Although defendant was eligible for consecu- 
tive sentencing, the trial court abused its dis- 
cretion when it ordered partial consecutive sen- 
tencing that resulted in a total sentence of 44 
years for defendant’s crimes of aggravated rob- 
bery, theft by shoplifting, and attempted aggra- 
vated robbery; the robberies were committed 
with a toy gun, no one was injured, two victims 
knew the gun was plastic, defendant was 49 
years old and already serving a 12-year sen- 
tence, and the sentence was in effect a sentence 
of life imprisonment, was not justly deserved, 
and was not the least severe measure neces- 
sary. State v. Biggs, 482 S.W.3d 923, 2015 Tenn. 
Crim. App. LEXIS 795 (Tenn. Crim. App. Sept. 
30, 2015). 

Trial court did not err in imposing partial 
consecutive sentences because defendant’s con- 
victions satisfied at least one of the categories 
set forth in subsection (b); defendant was con- 
victed of four statutory offenses involving 
sexual abuse of his minor stepdaughter, and 
the aggravating circumstances surrounding the 
convictions clearly warranted consecutive sen- 
tencing because the victim testified at length 
about the physical and mental damage she 
suffered as a result of defendant’s actions. State 
v. Pompa, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 196 (Tenn. Crim. App. Mar. 15, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
453 (Tenn. July 28, 2017). 

Trial court did not err in ordering additional 
consecutive sentencing and confinement upon 


resentencing after defendant’s community cor- 
rections sentence had been revoked as defen- 
dant had an extensive record of criminal activ- 
ity, including 45 felony convictions; she was 
charged with additional felonies; she admitted 
that she had used drugs since the age of 18; and 
she continued to use drugs after being released 
on community corrections. State v. Britton, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 680 
(Tenn. Crim. App. Aug. 3, 2017). 

In a case in which defendant was convicted of 
aggravated assault and child abuse, and sen- 
tenced to consecutive prison terms of six and 
four years, for a total effective sentence of 10 
years, the evidence supported the trial court’s 
imposition of consecutive sentences under the 
dangerous offender category because defen- 
dant, the two-month-old victim’s caretaker, was 
frustrated with the victim’s fussiness and was 
rough with him; the victim sustained 23 frac- 
tures throughout his body; defendant admitted 
to hearing a “pop” sound when aggressively 
handling the infant; and the trial court found it 
was necessary to protect the public from fur- 
ther criminal conduct and, in particular, any 
young child that defendant might come in con- 
tact with. State v. Crawford, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 791 (Tenn. Crim. App. 
Aug. 31, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 870 (Tenn. Dec. 6, 2017). 

Trial court did not abuse its discretion by 
imposing consecutive sentencing on the basis of 
defendant’s extensive criminal history because 
defendant had two Class A misdemeanor con- 
victions and one Class B misdemeanor convic- 
tion, and she had numerous speeding violations 
in the past eight years; despite being injured in 
an accident while driving under the influence, 
defendant continued to drive while under the 
influence of various intoxicants and blatantly 
disregarded the rules of the road. State v. Long, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 485 
(Tenn. Crim. App. Oct. 3, 2017), appeal denied, 
— §$.W.3d —, 2018 Tenn. LEXIS 611 (Tenn. 
Sept. 17, 2018). 

Trial court properly exercised its discretion in 
ordering defendant to serve his aggravated 
burglary sentence consecutively as defendant 
was a dangerous offender because the trial 
court found the circumstances surrounding the 
offenses were aggravated as defendant robbed 
three individuals at gunpoint in front of a 
four-year-old child; defendant committed the 
instant offenses while he was out on bond for 
other violent offenses, aggravated assault, van- 
dalism, and reckless endangerment; and defen- 
dant had an extensive juvenile criminal history, 
had dropped out of high school, and was in- 
volved in gang activity. State v. Johnson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 12 
(Tenn. Crim. App. Jan. 5, 2018). 

Trial court properly ordered consecutive sen- 
tencing because the sentences were reasonably 
related to the severity of the offenses, and 
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defendant was a dangerous offender; defendant 
operated a vehicle under the influence of alco- 
hol, he allowed children into the vehicle, none 
of the children wore seatbelts, and defendant 
chose to drive over a hill at speeds up to one 
hundred miles per hour. State v. Burnett, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 158 
(Tenn. Crim. App. Feb. 28, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 439 
(Tenn. July 18, 2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve his life sentences 
consecutively because it strongly believed that 
the facts and defendant’s criminal history out- 
weighed any rehabilitation; by the time defen- 
dant had turned twenty years old, he had 
committed two first degree murders, two espe- 
cially aggravated kidnappings, two especially 
aggravated robberies, two aggravated robber- 
ies, and one aggravated assault, and he did not 
introduce any exhibits regarding rehabilita- 
tion. State v. Berry, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 618 (Tenn. Crim. App. Aug. 
15, 2018). 

Trial court properly imposed consecutive sen- 
tencing for defendant’s convictions of especially 
aggravated robbery and first-degree murder 
because defendant was a dangerous offender as 
the trial court described in detail the horrific 
injuries that the victim suffered after defen- 
dant attacked him in his own home without 
provocation; and consecutive sentencing was 
reasonably related to the severity of the of- 
fenses and the need to protect the public from 
defendant’s future criminal conduct. State v. 
Belt, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 208 (Tenn. Crim. App. Mar. 29, 2019). 


13. Alternative Sentencing. 

T.C.A. § 40-35-102(5) establishes a rebut- 
table presumption in favor of rehabilitation 
upon early convictions. State v. Ashby, 823 
S.W.2d 166, 1991 Tenn. LEXIS 489 (Tenn. 
1991). 

If the requirements for eligibility to fall un- 
der the presumption of T.C.A. § 40-35-102(6) 
are met, the trial court must presume that the 
defendant is subject to alternative sentencing, 
unless the court is presented with evidence 
sufficient to overcome the presumption, then it 
may sentence the defendant to confinement. 
State v. Ashby, 823 S.W.2d 166, 1991 Tenn. 
LEXIS 489 (Tenn. 1991). 

The imposition of sentences must accede to 
the reality that the state does not have avail- 
able sufficient prison facilities to accommodate 
all persons who, according to traditional con- 
cepts of punishment, would be incarcerated. 
State v. Ashby, 823 S.W.2d 166, 1991 Tenn. 
LEXIS 489 (Tenn. 1991). 

The legislature has provided that, although 
probation is not a matter of automatic entitle- 
ment, a defendant who does not meet the pa- 
rameters of T.C.A. § 40-35-102(5) is vested 
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with a rebuttable presumption that a sentence 
other than incarceration would result in suc- 
cessful rehabilitation. State v. Fletcher, 805 
S.W.2d 785, 1991 Tenn. Crim. App. LEXIS 54 
(Tenn. Crim. App. 1991). 

The alternative sentencing presumption in 
T.C.A. § 40-35-102(6) is not applicable to the 
issue of judicial diversion. State v. Anderson, 
857 S.W.2d 571, 1992 Tenn. Crim. App. LEXIS 
712 (Tenn. Crim. App. 1992). 

The trial court must presume that a defen- 
dant sentenced to eight years or less and not an 
offender for whom incarceration is a priority is 
subject to alternative sentencing, and that a 
sentence other than incarceration would result 
in successful rehabilitation unless sufficient 
evidence rebuts the presumption. State v. Byrd, 
861 S.W.2d 377, 1993 Tenn. Crim. App. LEXIS 
410 (Tenn. Crim. App. 1993). 

The fact that the death of another results 
from the defendant’s conduct does not, alone, 
make the offense sufficiently violent to justify a 
denial of probation, nor can it be viewed as 
sufficient evidence to overcome the presump- 
tion in T.C.A. § 40-35-102(6). State v. Butler, 
880 S.W.2d 395, 1994 Tenn. Crim. App. LEXIS 
213 (Tenn. Crim. App. 1994); State v. Smith, 
898 S.W.2d 742, 1994 Tenn. Crim. App. LEXIS 
685 (Tenn. Crim. App. 1994). 

The presumption regarding alternative sen- 
tencing does not apply to an accused convicted 
of a misdemeanor. State v. Williams, 914 
S.W.2d 940, 1995 Tenn. Crim. App. LEXIS 653 
(Tenn. Crim. App. 1995). 

Where the amount of money stolen deter- 
mined the offenses for which defendant was 
charged, the trial court could not deny an 
alternative sentence on the basis of the amount 
of money stolen. State v. Millsaps, 920 S.W.2d 
267, 1995 Tenn. Crim. App. LEXIS 961 (Tenn. 
Crim. App. 1995). 

Defendant who was a standard offender of 
four class C felonies was afforded a presump- 
tion favoring the imposition of an alternative 
sentence despite his juvenile history of unruli- 
ness adjudications. State v. Zeolia, 928 S.W.2d 
457, 1996 Tenn. Crim. App. LEXIS 173 (Tenn. 
Crim. App. 1996). 

A defendant who meets the criteria of T.C.A. 
§ 40-35-102(6) is presumed eligible for alterna- 
tive sentencing unless sufficient evidence re- 
buts the presumption; however, offenders who 
meet the criteria are not automatically entitled 
to such relief because sentencing issues should 
be determined by the facts and circumstances 
presented in each case. State v. Nunley, 22 
S.W.3d 282, 1999 Tenn. Crim. App. LEXIS 712 
(Tenn. Crim. App. 1999). 

Defendant was eligible for probation under 
T.C.A. § 40-35-303(a), but defendant was not 
entitled to a statutory presumption in favor of 
an alternative sentence under T.C.A. § 40-35- 
102(6) because defendant was sentenced as a 
Range II offender; the evidence was more than 
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sufficient to justify the denial of probation un- 
der T.C.A. § 40-35-103(1) because alternative 
sentencing would have depreciated the serious- 
ness of the offense. State v. Souder, 105 S.W.3d 
602, 2002 Tenn. Crim. App. LEXIS 986 (Tenn. 
Crim. App. 2002), review or rehearing denied, 
— §.W.3d —, 2003 Tenn. LEXIS 269 (Tenn. 
Mar. 17, 2003). 

Because defendant was convicted of vehicu- 
lar assault in violation of T.C.A. § 39-13-106(a), 
a class D felony, defendant was entitled to the 
presumption that defendant was a favorable 
candidate for alternative sentencing pursuant 
to T.C.A. § 40-35-102(6); given that the trial 
court, in denying probation, improperly placed 
great weight on defendant’s testimony at the 
sentencing hearing, the trial court was to re- 
consider probation for defendant, who estab- 
lished that an alternative sentence of some 
kind was appropriate. State v. Keathly, 145 
S.W.3d 123, 2003 Tenn. Crim. App. LEXIS 438 
(Tenn. Crim. App. 2003). 

Where defendant was indicted for rape of a 
child after impregnating a 12-year-old girl, he 
pleaded guilty to attempted rape of a child and 
received a sentence of eight years; the trial 
court erred in relying on polygraph test results 
to deny defendant probation; however, the 
other factors showed that defendant was not 
suitable for probation: defendant had a sexual 
preference for minors, a poor work history, and 
a moderate risk for re-offending. State v. Pierce, 
138 S.W.3d 820, 2004 Tenn. LEXIS 634 (Tenn. 
2004). 

In a case where defendant was convicted, 
upon his guilty plea, of robbery, possession of a 
weapon on school property, and assault, the 
trial court did not err in failing to grant defen- 
dant full probation under T.C.A. § 40-35-303(b) 
as: (1) The presentence report contained defen- 
dant’s admission that defendant had never 
been employed, had dropped out of high school, 
and had not yet obtained a General Equiva- 
lency Diploma; (2) In the report, defendant 
admitted being a member of a gang; (3) Defen- 
dant’s extensive juvenile record was particu- 
larly relevant to potential for rehabilitation as 
defendant was only 17 when defendant commit- 
ted the offenses; and (4) Defendant’s continued 
criminal behavior clearly demonstrated a lack 
of rehabilitative potential. State v. Farmer, 239 
S.W.3d 752, 2007 Tenn. Crim. App. LEXIS 277 
(Tenn. Crim. App. Mar. 28, 2007). 

Record supported a trial court’s denial of 
defendant’s request for probation or split con- 
finement upon his conviction for reckless aggra- 
vated assault. While defendant was entitled to 
be considered as a favorable candidate for al- 
ternative sentencing options under T.C.A. 
§ 40-35-102(5), (6), a review of the factors in 
T.C.A. § 40-35-103 revealed that defendant 
had a prior conviction for misdemeanor theft, 
that he violated the terms of probation imposed 
upon his conviction of that offense, that he had 


struggled with alcohol and drug use from an 
early age, that the offense in the case involving 
the abuse of his 23-month-old child was serious, 
and that defendant’s lack of candor about what 
happened reflected negatively on his potential 
for rehabilitation. State v. Kinnard, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 579 (Tenn. 
Crim. App. July 27, 2012). 

In denying alternative sentencing, the trial 
court did not err by concluding that defendant’s 
drug issues would best be treated in a correc- 
tional facility rather than in the community. 
Defendant failed to establish an abuse of dis- 
cretion or otherwise overcome the presumption 
of reasonableness afforded to the trial court’s 
denial of alternative sentencing. State v. Wil- 
burn, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Feb. 6, 2017). 

Defendant was a favorable candidate for al- 
ternative sentencing because he was convicted 
of a Class C felony, received a six-year sentence, 
and was not convicted of any of the offenses 
listed in the statute rendering him ineligible for 
an alternative sentence. State v. Coleman, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 659 
(Tenn. Crim. App. July 28, 2017). 

It was not appropriate to affirmatively order 
that defendant be placed on probation because 
the trial court did not adequately comply with 
the prerequisites that had to be satisfied before 
imposing sentence, and thus, the proper rem- 
edy was a remand for a new sentencing hear- 
ing; the trial court made no findings regarding 
the particular circumstances surrounding the 
defendant’s commission of the crime and failed 
to explain any determinations it made regard- 
ing his amenability to correction. State v. Trent, 
533 S.W.3d 282, 2017 Tenn. LEXIS 710 (Tenn. 
Nov. 3, 2017). 


14. Denial of Alternative Sentencing Af- 
firmed. 

Trial court did not abuse its discretion in 
denying defendant’s request for an alternative 
sentence and imposing a sentence of confine- 
ment because it carefully considered defen- 
dant’s prior criminal history and his prior pro- 
bationary sentences and reasoned that he was 
not a good candidate for alternative sentencing; 
defendant had outstanding warrants, a wide 
variety of prior convictions, and a prior viola- 
tion of probation charge that was dismissed 
because he was unable to be located. State v. 
Taylor, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 16 (Tenn. Crim. App. Jan. 11, 2017). 

Trial court did not abuse its discretion by 
denying defendant probation or an alternative 
sentence because he had a long history of 
criminal conduct, he had on more than one 
occasion failed to comply with measures less 
restrictive than incarceration, the instant case 
involved substantial damage to the victims, 
and defendant’s confinement was necessary to 
avoid depreciating the seriousness of the of- 
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fense and was particularly suited to provide an 
effective deterrence to others. State v. Cannady, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 27 
(Tenn. Crim. App. Jan. 17, 2017). 

In a case where defendant was indicted for 
second degree murder, but convicted of the 
lesser-included offense of voluntary man- 
slaughter, the trial court did not err in denying 
defendant’s request for an alternative sentence 
because, although defendant did not have a 
prior criminal history, and only one enhance- 
ment factor was applicable — that defendant 
possessed and employed a firearm during the 
offense, the trial court did not find any appli- 
cable mitigating factors; the trial court found 
that defendant was not an appropriate candi- 
date for alternative sentencing as she was 
totally unrepentant from a_ responsibility 
standpoint; and the trial court found that giv- 
ing defendant probation would depreciate the 
seriousness of the offense. State v. Elliott, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 26, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 300 
(Tenn. May 28, 2017). 

In a case where defendant pled guilty to 
aggravated burglary, as a Range I standard 
offender, the trial court did not err in denying 
alternative sentencing to defendant and in sen- 
tencing him to a term of imprisonment because 
defendant had already received two sentences 
to be served on probation and he failed to 
comply with the terms of his probation on at 
least two occasions; although the trial court did 
not properly find that there was a need for 
deterrence, the trial court determined that de- 
fendant’s long history of criminal conduct made 
imprisonment necessary to protect society; and 
the trial court was only required under the 
Sentencing Act to find one reason to properly 
confine defendant to prison and deny alterna- 
tive sentencing. State v. Allen, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 130 (Tenn. Crim. 
App. Feb. 24, 2017). 

In a case where defendant pled guilty to two 
counts of aggravated burglary and one count of 
aggravated assault, the trial court did not err in 
imposing a sentence of confinement because the 
trial court engaged in a detailed and thorough 
analysis to determine whether defendant 
should be granted judicial diversion or proba- 
tion; and the trial court ultimately determined 
that the nature and circumstances of the of- 
fenses, that the need to avoid depreciating the 
seriousness of the offenses, and the fact that 
confinement was particularly suited to provide 
an effective deterrent to others likely to commit 
similar offenses justified the denial of an alter- 
native sentence. State v. Smith, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 208 (Tenn. Crim. 
App. Mar. 20, 2017). 

Trial court properly sentenced defendant as a 
Range I, standard offender to 10 years for 
possession of cocaine and denied his request for 
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alternative sentencing because he did not con- 
test the enhancement or mitigating factors 
found by the trial court, and, while defendant 
was eligible for alternative sentencing where 
his sentence was 10 years or less, he was not a 
favorable candidate for alternative sentencing 
inasmuch as he was convicted of a Class B 
felony, had a prior criminal record, was on 
probation at the time the offense occurred, 
never sought treatment for his drug addiction, 
and his potential for rehabilitation was poor. 
State v. Boykin, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 229 (Tenn. Crim. App. Mar. 27, 
2017). 

Because defendant was convicted of three 
Class B felonies, two counts of facilitation of 
aggravated child abuse and one count of facili- 
tation of aggravated child neglect, he was nota 
favorable candidate for alternative sentencing, 
plus the trial court found confinement neces- 
sary to avoid depreciating the seriousness of 
the offense and would provide an effective de- 
terrence to others; the trial court properly re- 
lied on defendant’s history, the seriousness of 
the offense, and general deterrence in denying 
alternative sentencing. State v. Ricketts, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 331 
(Tenn. Crim. App. May 5, 2017). 

Trial court did not abuse its discretion by 
sentencing defendant as a multiple offender to 
10 years in the Department of Correction at 
35% instead of alternative sentencing after he 
pleaded guilty to being a convicted felon in 
possession of a firearm with a prior violent 
felony because the record showed that the trial 
court considered the relevant sentencing prin- 
ciples and applied them to the facts of the case 
and defendant had shown many times that he 
was unable to successfully complete a sentence 
involving probation or other forms of release 
into the community. State v. Ford, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 348 (Tenn. Crim. 
App. May 5, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 479 (Tenn. Aug. 18, 2017). 

Based on defendant’s sentence of 11 years for 
vehicular homicide by intoxication, the trial 
court did not abuse its discretion by denying 
defendant an alternative sentence because de- 
fendant was not eligible for an alternative 
sentence and could not have received a sen- 
tence of split confinement as the sentence im- 
posed was for more than 10 years. State v. 
Bishop, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 395 (Tenn. Crim. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
599 (Tenn. Sept. 22, 2017). 

Trial court did not err by not sentencing 
defendant to community corrections because 
the trial court believed that confinement was 
necessary to protect society by restraining a 
defendant who had a long history of criminal 
conduct; despite his convictions and receiving 
probationary sentences previously, he contin- 
ued to reoffend; and his potential for rehabili- 
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tation was poor. State v. Jones, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 523 (Tenn. Crim. 
App. June 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 620 (Tenn. Sept. 21, 
2017). 

In a case in which defendant pled guilty to 
three counts of forgery and received a total 
effective sentence of six years in the Tennessee 
Department of Correction, the trial court did 
not err in denying defendant alternative sen- 
tencing, specifically drug court, because the 
trial court found that considering defendant’s 
criminal history, commission of an offense 
while on bond, previous failures to comply with 
the terms of release, and breach of a private 
trust, he was not a good candidate for drug 
treatment. State v. Garwood, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 573 (Tenn. Crim. App. 
June 30, 2017). 

Defendant’s sentence of 10 years, to be 
served consecutively to any unexpired sen- 
tences, for the merged offenses of the sale of 
less than .5 grams of cocaine and of the delivery 
of less than .5 grams of cocaine was not exces- 
sive because the enhancement factors that de- 
fendant had a history of criminal convictions or 
criminal behavior in addition to those neces- 
sary to establish the appropriate range, and 
that, before trial or sentencing, he had failed to 
comply with the conditions of a sentence involv- 
ing release into the community were properly 
applied; his sentence was within the applicable 
range for his offense; and he was unable to 
successfully complete a sentence involving pro- 
bation or other forms of release into the com- 
munity. State v. Henderson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 600 (Tenn. Crim. App. 
July 6, 2017). 

Trial court did not abuse its discretion when 
it imposed incarceration rather than an alter- 
native sentence after finding that the circum- 
stances of the offense were horrifying, shock- 
ing, and reprehensible such that incarceration 
was appropriate, defendant participated in the 
meticulous cleaning of the scene, defendant 
failed to call the authorities when her boy- 
friend, who killed the victim, left the home, and 
defendant prepared for a vacation when her 
boyfriend wanted to leave town. State v. Harris, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 625 
(Tenn. Crim. App. July 17, 2017). 

Trial court properly denied an alternative 
sentence based on defendant’s criminal history 
and probation violations, and his five-year sen- 
tences for three counts of possessing cocaine 
with intent to sell were within the statutory 
range under T.C.A. § 39-17-417(c)(2)(A), 40-35- 
112(a)(3); the trial court carefully considered 
the evidence, enhancement and mitigating fac- 
tors under T.C.A. §§ 40-35-113, 40-35-114, and 
the purposes and principles of sentencing un- 
der T.C.A. §§ 40-35-210, 40-35-102, 40-35-1038, 
and no abuse of discretion was found. State v. 


Cogshell, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 641 (Tenn. Crim. App. July 21, 2017). 

Defendant failed to establish an abuse of 
discretion or overcome the presumption of rea- 
sonableness afforded to the trial court’s denial 
of alternative sentencing because the record 
supported the determination that incarceration 
was necessary to avoid depreciating the seri- 
ousness of the offense; the presentence report 
indicated that defendant’s prior convictions 
could have rendered him a Range II, multiple 
offender, and he failed to successfully complete 
probation for a felony theft conviction. State v. 
Coleman, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 659 (Tenn. Crim. App. July 28, 2017). 

In a case in which defendant pled guilty to 
one count of robbery and two counts of assault, 
and received a total effective sentence of eight 
years, 11 months and 29 days, the trial court 
did not abuse its discretion by imposing a 
sentence of confinement because, although de- 
fendant received a sentence of less than 10 
years, he was sentenced as a Range II, multiple 
offender and, thus, he was not a favorable 
candidate for probation; defendant was not 
eligible for community corrections as he was 
convicted of the felony offense of robbery, a 
crime against the person; defendant had prior 
probation and community corrections sen- 
tences revoked; and defendant’s criminal re- 
cord and the seriousness of the offense sup- 
ported a sentence of confinement. State v. 
Churchwell, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 722 (Tenn. Crim. App. Aug. 15, 
2017). 

In a case in which defendant pled guilty to 
aggravated burglary and theft of property val- 
ued at less than $500, the trial court did not 
abuse its discretion when it ordered defendant 
to serve his sentence in confinement because he 
caused his victims to change their lives because 
of their fear and feeling of lack of security in 
their homes; the trial court specifically stated 
that it was imperative to confine defendant in 
order to avoid depreciating the seriousness of 
the crime; and the trial court found that defen- 
dant had a serious drug problem that could be 
addressed while he was incarcerated, and it 
ordered drug treatment, with the promise that 
it would review the case again after defendant 
completed treatment. State v. Thomas, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 760 
(Tenn. Crim. App. Aug. 24, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 877 
(Tenn. Dec. 6, 2017). 

Defendant failed to show that the trial court 
abused its discretion by denying defendant’s 
request for alternative sentencing and in order- 
ing defendant to serve a sentence in confine- 
ment because the court determined that incar- 
ceration was necessary to avoid depreciating 
the seriousness of the offense. Furthermore, 
although the trial court noted that defendant’s 
criminal history was not extensive, the court 
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noted defendant’s prior convictions for theft, 
assault, harassment, obstruction of service of 
process, and domestic assault. State v. Mims, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 979 
(Tenn. Crim. App. Nov. 22, 2017). 

Trial court did not err in denying defendant 
probation or an alternative sentence because, 
although defendant’s eight-year sentence for 
child abuse was for less than 10 years, and he 
was eligible for probation, as a Range II, mul- 
tiple offender, he was not considered a favor- 
able candidate for alternative sentencing; he 
had an extensive prior criminal history and 
measures less restrictive than confinement had 
been unsuccessfully applied to him previously; 
and the trial court found confinement neces- 
sary to avoid depreciating the seriousness of 
the offense of child abuse of a mentally handi- 
capped child. State v. Gerg, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1012 (Tenn. Crim. 
App. Dec. 7, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 179 (Tenn. Mar. 14, 2018). 

Trial court did not err in ordering that defen- 
dant serve the 10-year sentence for attempted 
conspiracy to manufacture more than 300 
grams of methamphetamine in confinement, 
and in denying defendant probation because 
the trial court engaged in a detailed and thor- 
ough analysis to determine whether defendant 
should be granted anything less than a sen- 
tence of full confinement and it found that 
defendant had a history of criminal convictions, 
including three felony convictions committed 
while on probation; he had, at least two, possi- 
bly three probation revocations; and the facts 
and circumstances surrounding the offenses 
and the nature of the offenses included cooking 
methamphetamine when there were children 
around. State v. Kilgore, — S.W3d —, 2018 
Tenn. Crim. App. LEXIS 13 (Tenn. Crim. App. 
Jan. 10, 2018). 

In a case in which defendant pled guilty to 
reckless aggravated assault, reckless endan- 
germent, driving under the influence, simple 
possession of buprenophine, and simple posses- 
sion of marijuana, the trial court did not err in 
ordering that defendant serve his effective two- 
year sentence in confinement because defen- 
dant’s extensive criminal history and his lack of 
success while on probation for previous offenses 
justified the denial of alternative sentencing as 
the 29-year-old defendant had prior convictions 
for aggravated burglary, theft, two counts of 
manufacturing a controlled substance, posses- 
sion of a gun during the sale of marijuana, and 
grand larceny; and he violated his probation on 
the aggravated burglary and theft convictions. 
State v. Jones, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 39 (Tenn. Crim. App. Jan. 19, 
2018). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence, 
when defendant pleaded guilty to burglary and 
multiple counts of forgery, because the court 
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considered defendant’s criminal history, defen- 
dant was facing additional charges at the time 
of sentence, and previous attempts at alterna- 
tive sentencing had failed. While defendant 
testified to being addicted to drugs and alcohol, 
there was no evidence that treatment of defen- 
dant’s issues was best served in the community 
rather than in a correctional institution. State 
v. Shields, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 70 (Tenn. Crim. App. Jan. 30, 2018). 

Trial court did not abuse its discretion in 
denying alternative sentencing because it con- 
sidered the relevant sentencing considerations; 
because defendant was determined to be a 
Range II, multiple offender, he was not a favor- 
able candidate for alternative sentencing. State 
v. Gordon, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 117 (Tenn. Crim. App. Feb. 20, 2018). 

Trial court properly ordered that defendant 
serve her sentences in confinement because it 
found that confinement was necessary to pro- 
tect society from defendant and that she lacked 
potential for rehabilitation; as a Range II, mul- 
tiple offender, defendant was eligible for alter- 
native sentencing, but she was not considered a 
favorable candidate for alternative sentencing. 
State v. Hottiman, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 159 (Tenn. Crim. App. Feb. 
28, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 455 (Tenn. July 19, 2018). 

Trial court properly ordered that defendant 
serve her sentences in confinement because it 
found that confinement was necessary to pro- 
tect society from defendant and that she lacked 
potential for rehabilitation; the trial court was 
greatly troubled by defendant’s likelihood to 
re-offend and her lack of potential for rehabili- 
tation, and it stated defendant posed a threat to 
the public given her prior history and her 
continual disregard of conforming her conduct 
to the requirements of the law. State v. Hotti- 
man, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 159 (Tenn. Crim. App. Feb. 28, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
455 (Tenn. July 19, 2018). 

In a case in which defendant, the victim’s 
grandfather, was convicted of attempted rape 
and attempted incest, the trial court did not 
abuse its discretion by denying defendant an 
alternative sentence because the evidence pre- 
sented at trial and at the sentencing hearing 
established that the victim was traumatized 
and hurt by defendant’s actions and that the 
impact on defendant’s family was substantial; 
both the nature of defendant’s relationship to 
the victim and the violation of her trust in him 
were particularly detrimental to the victim; 
and defendant’s inappropriate sexual behavior 
towards the victim lasted over a period of two 
years. State v. Davis, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 189 (Tenn. Crim. App. Mar. 
14, 2018). 

Trial court did not abuse its discretion by 
denying defendant’s request for an alternative 
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sentence and by ordering confinement, after 
defendant’s conviction for vehicular homicide 
by intoxication, reckless endangerment, and 
failure to exercise due care while operating a 
motor vehicle, because defendant’s children 
were unrestrained in defendant’s car, defen- 
dant was not forthcoming about drug use, de- 
fendant showed a disregard for others, and 
confinement was necessary to avoid depreciat- 
ing the seriousness of the offense and for deter- 
rence. State v. Robinson, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 200 (Tenn. Crim. App. 
Mar. 19, 2018). 

Trial court properly denied alternative sen- 
tencing because, while defendant was a favor- 
able candidate for alternative sentencing, the 
trial court found that defendant had a criminal 
history in addition to the five offenses at issue, 
that he was previously granted either partial 
suspended sentences or totally suspended sen- 
tences, and that there was a potential for de- 
fendant to be a “danger.” State v. Carter, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 409 
(Tenn. Crim. App. May 25, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 587 
(Tenn. Sept. 13, 2018). 

Defendant’s criminal record adequately sup- 
ported the denial of an alternative sentence 
because the trial court followed the statutory 
sentencing procedure, properly weighing the 
factors and principles in denying alternative 
sentencing, and placed its reasoning on the 
record; accordingly, defendant failed to estab- 
lish an abuse of discretion or otherwise over- 
come the presumption of reasonableness af- 
forded to the denial of alternative sentencing, 
including probation. State v. Madden, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 429 
(Tenn. Crim. App. June 5, 2018). 

Trial court properly ordered defendant to 
serve her sentence in confinement because she 
was not a favorable candidate for alternative 
sentencing based on her history of drug-related 
convictions and multiple failed opportunities to 
serve an alternative sentence, and the trial 
court also expressed concern about the children 
in defendant’s life to whom she was exposing 
her drug use and involvement in illicit drug 
sales. State v. Maddle, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 438 (Tenn. Crim. App. June 
7, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 564 (Tenn. Sept. 138, 2018). 

Trial court did not err in ordering defendant 
to serve his six-year sentence for attempted 
aggravated robbery in confinement and in de- 
nying alternative sentencing because confine- 
ment was necessary to avoid depreciating the 
seriousness of the offense and for deterrence as 
the record showed that defendant and co-defen- 
dant attacked the victim at gun point in broad 
daylight in a parking lot as she was leaving a 
store in order to take her money and vehicle; at 
the sentencing hearing, the victim testified that 
she had a concussion, could not work for one 


month, and she required psychological counsel- 
ing; and she testified that she thought she 
would die during the attack because she had 
seen the faces of defendant and his co-defen- 
dant. State v. Cosby, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 540 (Tenn. Crim. App. July 
19, 2018). 

Trial court did not abuse its discretion when 
it denied defendant’s request for an alternative 
sentence and ordered defendant to serve the 
sentence in the Tennessee Department of Cor- 
rection because the court considered the pur- 
poses and principles of sentencing. Defendant 
had an extensive history of criminal offenses, 
measures less restrictive than confinement had 
on multiple occasions been unsuccessfully ap- 
plied to defendant, and defendant was released 
on community corrections at the time when 
defendant committed the offenses. State v. An- 
drews, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 568 (Tenn. Crim. App. July 30, 2018). 

In a case in which defendant was convicted of 
initiating a process intended to result in the 
manufacture of methamphetamine, the trial 
court correctly sentenced defendant because he 
was not considered a favorable candidate for 
alternative sentencing, and he was ineligible 
for probation as he received a sentence of 11 
years; and denial of a community corrections 
sentence was appropriate as defendant had 
been released on probation in the past and had 
failed to comply with the terms of release, and 
defendant’s rehabilitation potential was poor 
and he was highly likely to reoffend. State v. 
Mathis, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 595 (Tenn. Crim. App. Aug. 9, 2018). 

Trial court did not abuse its discretion when 
it denied defendant’s request for an alternative 
sentence because it considered the purposes 
and principles of sentencing as well as the 
factors relevant to imposing a sentence of con- 
finement; the record supported the trial court’s 
findings that defendant had an extensive his- 
tory of criminal offenses and that measures less 
restrictive than confinement had on multiple 
occasions been unsuccessfully applied to him. 
State v. Kelley, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 664 (Tenn. Crim. App. Aug. 29, 
2018). 

trial court did not abuse its discretion in 
denying defendant alternative sentencing in 
sentencing defendant to 37 years in prison for 
his numerous convictions, which included two 
counts of reckless homicide, because it looked 
behind the plea agreement and found that he 
actually committed a felony murder and should 
be sentenced to life imprisonment. State v. 
Smith, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 722 (Tenn. Crim. App. Sept. 21, 2018). 

Defendant’s consecutive sentences of 10 
years, three years, and three years for vehicu- 
lar homicide by intoxication and two vehicular 
assaults were proper because mid-range sen- 
tences were appropriate; the enhancement of 
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her sentences was proper based on her actions 
causing a direct risk to the lives of people other 
than the victims, and her long history of unlaw- 
ful drug use; for purposes of consecutive sen- 
tencing, defendant was a dangerous offender as 
she had a long history of substance abuse and 
prior failed attempts at treatment, drove while 
intoxicated, caused a deadly head-on collision, 
and showed no concern for the victims; and 
alternative sentencing was not appropriate as 
she lacked potential for rehabilitation. State v. 
Beasley, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 765 (Tenn. Crim. App. Oct. 11, 2018). 

In a case in which defendant was charged 
with first degree premeditated murder, but 
convicted of the lesser-included offense of vol- 
untary manslaughter, the trial court did not err 
in denying defendant alternative sentencing, 
and in holding that confinement was appropri- 
ate due to defendant’s history of criminal con- 
duct and to avoid depreciating the seriousness 
of the offense because the record supported the 
determination that defendant had a long his- 
tory of criminal conduct, including continued 
long-term use of illegal drugs, which did not 
cease even after the victim’s death. State v. 
Jarman, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 832 (Tenn. Crim. App. Nov. 8, 2018). 

Trial court did not abuse its discretion by 
denying defendant alternative sentencing and 
ordering him to serve his sentences for aggra- 
vated burglary in confinement because the re- 
cord amply supported its findings that defen- 
dant’s criminal history was extensive and that 
he had violated probation on numerous occa- 
sions, as defendant acknowledged his extensive 
criminal history and numerous probation vio- 
lations during his testimony at the sentencing 
hearing. Defendant also acknowledged that he 
was no parole at the time he committed the first 
aggravated burglary and that he was released 
on bond when he committed the second aggra- 
vated burglary. State v. Grosse, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 859 (Tenn. Crim. 
App. Nov. 26, 2018). 

Defendant failed to show that the trial court 
abused its discretion in denying alternative 
sentencing, including probation, as the trial 
court considered defendant’s lack of a prior 
record, social history, mental and physical 
health, and employment history and expressed 
concern over her untruthful behavior and fail- 
ure to act responsibly and concluded that de- 
fendant was not likely to be rehabilitated dur- 
ing a period of probation and would not likely 
abide by the terms of probation. State v. Leini- 
nger, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 39 (Tenn. Crim. App. Jan. 18, 2019). 

Trial court did not abuse its discretion in 
ordering defendant to serve defendant’s sen- 
tence in confinement because the court mainly 
denied defendant’s request for an alternative 
sentence based upon the need to protect society 
by restraining a defendant who had a long 
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history of criminal conduct. The trial court also 
mentioned the need to avoid depreciating the 
seriousness of the aggravated assault offense 
for which defendant was convicted and the 
need for deterrence. State v. Wood, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 55 (Tenn. 
Crim. App. Jan. 28, 2019). 

Trial court did not err when defendant 
pleaded guilty to soliciting sexual exploitation 
of a minor in denying alternative sentencing 
because, although defendant did not have a 
criminal history, defendant was at risk for 
committing additional crimes based on the evi- 
dence presented, less restrictive measures than 
confinement had not been frequently applied in 
similar cases, and confinement was an effective 
deterrent for others, whereas an alternative 
sentence would have depreciated the very seri- 
ous nature of the crime. State v. Gantt, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 213 
(Tenn. Crim. App. Apr. 4, 2019). 

Defendant was properly denied alternative 
sentencing because he was not considered to be 
a favorable candidate for alternative sentenc- 
ing as rape was a Class B felony; he lacked the 
potential for rehabilitation; and his act of forc- 
ing a mentally disabled nine-year-old child to 
engage in oral sex when he was supposed to be 
that child’s caretaker was shocking and repre- 
hensible. State v. Keener, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 269 (Tenn. Crim. App. 
Apr. 26, 2019). 


15. Sentence Upheld. 

Trial court did not err by ordering defen- 
dant’s three-year sentences for theft and ve- 
hicular assault to be served concurrently to 
each other but consecutively to defendant’s 
21-year sentence for aggravated vehicular ho- 
micide, resulting in a 24-year sentence; upon de 
novo review of the factors set forth in T.C.A. 
§ 40-35-102, court of criminal appeals upheld 
defendant’s sentence because he had a record of 
criminal activity that included over 20 prior 
convictions and the sentence was within the 
appropriate range. State v. Bowman, 327 
S.W.3d 69, 2009 Tenn. Crim. App. LEXIS 35 
(Tenn. Crim. App. Jan. 14, 2009), appeal de- 
nied, — S.W.3d —, 2009 Tenn. LEXIS 395 
(Tenn. June 15, 2009), cert. denied, Bowman v. 
Tennessee, 175 L. Ed. 2d 388, 180 S. Ct. 559, 
2009 U.S. LEXIS 8080 (U.S. 2009). 

Trial court did not abuse its discretion in 
determining the length of defendant’s sentence 
because it appropriately weighed the enhanc- 
ing and mitigating factors; defendant had a 
previous history of criminal convictions or 
criminal behavior, he was a leader in the com- 
mission of an offense involving two or more 
criminal actors, and before trial or sentencing, 
he failed to comply with the conditions of a 
sentence involving release into the community. 
State v. Madden, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 429 (Tenn. Crim. App. June 
5, 2018). 
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Trial court did not err in sentencing defen- 
dant under the Drug-Free School Zone Act as a 
Range II offender; the broad intent of the Act is 
that a defendant convicted of the facilitation of 
an offense proscribed by the Act is to be sen- 
tenced according to its requirements. State v. 
Gibson, — S.W.38d —, 2015 Tenn. Crim. App. 
LEXIS 484 (Tenn. Crim. App. June 23, 2015), 
affd in part, rev'd in part, 506 S.W.3d 450, 2016 
Tenn. LEXIS 832 (Tenn. Nov. 16, 2016). 

Trial court did not err in sentencing defen- 
dant under the Drug-Free School Zone Act as a 
Range II offender; the broad intent of the Act is 
that a defendant convicted of the facilitation of 
an offense proscribed by the Act is to be sen- 
tenced according to its requirements. State v. 
Gibson, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 484 (Tenn. Crim. App. June 23, 2015), 
affd in part, rev'd in part, 506 S.W.3d 450, 2016 
Tenn. LEXIS 832 (Tenn. Nov. 16, 2016). 

In a case in which defendant pleaded guilty 
to aggravated sexual battery and was sen- 
tenced as a Range I standard offender to a term 
of imprisonment of nine years and six months, 
the court of criminal appeals concluded that 
defendant did not overcome the presumption of 
reasonableness granted to the trial court’s in- 
range sentence and that the trial court did not 
abuse its discretion in setting the length of 
defendant’s sentence. The trial court’s imposi- 
tion of a sentence below the midpoint of the 
applicable sentencing range was not excessive 
in light of the factual basis provided by the 
State for defendant’s guilty plea. State v. Utz, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 58 
(Tenn. Crim. App. Jan. 27, 2017). 

Four-year sentences were within the statu- 
tory range and presumed reasonable because 
defendant was a Range I, Standard Offender 
and subject to a sentencing range of three to six 
years for the offenses of sexual battery by an 
authority figure and statutory rape by an au- 
thority figure, both Class C felonies; although 
the trial court erroneously applied the vulner- 
able victim enhancement factor, the sentences 
were supported by the record and consistent 
with the purposes and principles of sentencing. 
State v. Pompa, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 196 (Tenn. Crim. App. Mar. 15, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 453 (Tenn. July 28, 2017). 

In a case in which defendant was convicted of 
reckless endangerment, aggravated kidnap- 
ping, and domestic assault, the trial court did 
not err in sentencing defendant to an effective 
sentence of ten years. Defendant’s mid-range 
sentence was within the appropriate range and 
complied with the principles and purposes of 
sentencing. State v. Williams, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 211 (Tenn. Crim. 
App. Mar. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 446 (Tenn. July 18, 
2017). 


In connection with defendant’s convictions of 
facilitation of dogfighting, the trial court did 
not err in ordering defendant to serve 60 days 
of his concurrent sentences of 11 months and 29 
days in confinement and the remainder on 
probation; he had a prior criminal history of 
felony conviction and several misdemeanor con- 
victions and he violated parole on at least one 
occasion. State v. Trent, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
Mar. 30, 2017). 

In a case in which defendant was sentenced 
to serve 10 years in confinement for selling 
one-half gram or more of a Schedule II con- 
trolled substance, the length of defendant’s 
sentence was not excessive because defendant 
did not contest the applicability of the two 
enhancement factors found by the trial court; 
and the trial court was clearly troubled by 
defendant’s prior criminal history and failure 
to abide by the terms of his prior probation 
sentences. State v. Jones, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 523 (Tenn. Crim. App. 
June 21, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 620 (Tenn. Sept. 21, 2017). 

In an aggravated sexual battery case, defen- 
dant’s sentence of 11 years’ confinement at 
100% was not excessive because the trial court 
did not abuse its discretion in applying en- 
hancement factor number one that defendant 
had a previous history of criminal behavior as 
the victim testified defendant touched him on 
one of the church trips in such a way that made 
him uncomfortable, the trial court referenced 
several such accusations by the victim in a 
recorded phone call and his medical records, 
and defendant put on no proof that those alle- 
gations were false; defendant abused a position 
of public or private trust; and the trial court, as 
was its prerogative, declined to take into ac- 
count any of defendant’s mitigating evidence. 
State v. Alvarado, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 548 (Tenn. Crim. App. June 
27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 677 (Tenn. Oct. 4, 2017). 

Trial court properly sentenced defendant be- 
cause the sentences were within the applicable 
range, and the trial court correctly applied all 
enhancement factors; the trial court identified 
several enhancement factors on the record and 
considered the principles and purposes of the 
Sentencing Act. State v. Armstrong, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 587 (Tenn. 
Crim. App. July 5, 2017). 

Defendant’s was not erroneous because it 
exceeded that imposed upon two of his co- 
defendants because the trial court placed on 
the record the reasons for the imposition of 
mid-range sentences for each conviction as well 
as the reasons for its decision to order partially 
consecutive alignment of those sentences. State 
v. Yangreek Tut Wal, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 598 (Tenn. Crim. App. July 
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6, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 799 (Tenn. Nov. 16, 2017). 

Because a trial court carefully considered the 
evidence, the enhancement and mitigating fac- 
tors, and the purposes and principles of sen- 
tencing, defendant failed to establish an abuse 
of discretion or to overcome the presumption of 
reasonableness afforded sentences within the 
applicable range; the trial court properly ap- 
plied enhancement factors, which supported 
the maximum sentence, and defendant did not 
object to the presentence report containing his 
prior convictions and probation revocations. 
State v. Blackman, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 636 (Tenn. Crim. App. July 
20 2017); 

In a theft of property case valued at $1,000 or 
more but less than $10,000, a Class D felony, 
the trial court did not err in imposing the 
maximum sentence of 12 years because the 
trial court properly applied enhancement fac- 
tors (1), (8), and (13) as defendant had multiple 
criminal convictions in addition to those ren- 
dering him a Range III, persistent offender, 
defendant was serving a sentence on probation 
at the time of the present offense, and defen- 
dant had previous probation and parole viola- 
tions; defendant’s criminal history had spanned 
20 years; the sentence for a Range III, persis- 
tent offender for a Class D felony was not less 
than eight years and not more than 12 years; 
and the sentence imposed was within range. 
State v. Buckner, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 716 (Tenn. Crim. App. Aug. 
14, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 875 (Tenn. Dec. 6, 2017). 

Defendant was not entitled to relief regard- 
ing his sentences of eight and sixteen years for 
delivery of cocaine under T.C.A. § 39-17-417; 
the enhancement factor in T.C.A. § 40-35- 
114(1) was supported by the record, given de- 
fendant’s three previous cocaine-related and 
other convictions, the sentences were within 
the appropriate range under T.C.A. § 40-35- 
112(b)(2), (b)(3), and the trial court properly 
applied the purposes and principles of sentenc- 
ing for purposes of T.C.A. §§ 40-35-102, 40-35- 
103. State v. Whisnet, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 849 (Tenn. Crim. App. Sept. 
15, 2017). 

Trial court did not abuse its discretion by 
imposing the maximum sentences for each of 
defendant’s Class A misdemeanor convictions 
because it considered the mitigating factors 
and found that none were applicable to defen- 
dant. State v. Long, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 485 (Tenn. Crim. App. Oct. 3, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 611 (Tenn. Sept. 17, 2018). 

Trial court properly imposed a sentence of 
ten years’ confinement because the sentence 
was within the statutory range and presumed 
reasonable; the trial court applied enhance- 
ment factors, none of which were in dispute, 
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engaged in an exhaustive analysis of the pur- 
poses and principles of sentencing, and consid- 
ered as mitigating factors defendant’s accep- 
tance of responsibility and specifically noted 
that his allocution to the victim was sincere and 
that he was a person who could be saved. State 
v. Lyczkowski, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 913 (Tenn. Crim. App. Oct. 16, 
2017). 

Defendant’s sentence was not excessive as he 
was on parole at the time he committed the 
current offense and had already failed at parole 
at least twice before; his nearly 42 years of 
criminal activity and his past failures at reha- 
bilitation weighed in favor of lengthy incarcera- 
tion despite the fact that no serious bodily 
injury resulted from the theft of the truck; 
defendant’s sentence was within the appropri- 
ate range after a consideration of the principles 
and purposes of sentencing; and defendant did 
not show that the trial court abused its discre- 
tion in sentencing him to an effective sentence 
of 15 years. State v. Richards, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 956 (Tenn. Crim. 
App. Nov. 14, 2017). 

Defendant’s within-range sentence of 11 
years’ incarceration for aggravated robbery was 
not excessive because defendant had previously 
been adjudicated delinquent for conspiracy to 
commit aggravated robbery and had two pend- 
ing charges in criminal court at the time of 
sentencing; she had previously violated proba- 
tion and did not adhere to her conditions of 
release; and she was a leader in the commission 
of the offense as she initiated contact with the 
victim and asked him to meet her at a desig- 
nated location, and she communicated with 
another man to determine when the robbery 
should occur. State v. Taylor, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 1 (Tenn. Crim. App. 
Jan. 3, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 272 (Tenn. May 17, 2018). 

Trial court properly sentenced defendant to 
an effective sentence of 27 years in confinement 
for theft of property and money laundering 
because, while defendant initially cooperated 
with the police investigation, he eventually quit 
cooperating with the investigation after hiring 
counsel, he did not call a law enforcement 
officer or any other witnesses to corroborate his 
claims of good behavior, the trial court imposed 
within-range sentences after considering the 
principles and purposes of sentencing, defen- 
dant was not entitled to probation on the 
money laundering offenses due to his deceit, 
abuse of trust, and employment in the public 
sector and to avoid depreciating the serious- 
ness of the offense. State v. Hughes, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 9 (Tenn. 
Crim. App. Jan. 8, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 284 (Tenn. May 
16, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum punish- 
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ment of twenty-five years for his attempted 
first degree murder conviction because it per- 
formed an extensive analysis evidencing its 
reasons for imposing the maximum sentence; 
the trial court specifically stated that it consid- 
ered the purposes and principles of the 1989 
Sentencing Act, and it placed on the record 
what enhancement and mitigating factors it 
considered. State v. Scott, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 28 (Tenn. Crim. App. 
Jan. 17, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 285 (Tenn. May 16, 2018). 

Trial court did not abuse its discretion by 
denying alternative sentencing and by revoking 
defendant’s probation on a prior conviction, 
when defendant pleaded guilty to vehicular 
homicide by intoxication, because defendant’s 
conviction was for a Class B felony. Moreover, 
the court found that confinement was neces- 
sary to protect society because defendant had a 
long history of criminal conduct and measures 
less restrictive than confinement were unsuc- 
cessfully applied as defendant was sentenced to 
probation days before the auto accident oc- 
curred. State v. Privett, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 48 (Tenn. Crim. App. 
Jan. 24, 2018). 

Defendant’s within-range 20-year sentence 
for aggravated arson and attempted first de- 
gree murder was not excessive because (1) 
defendant’s crimes were heinous, (2) defendant 
had a criminal record, (3) defendant was excep- 
tionally cruel and did not hesitate to cause 
great risk to human life, (4) the victim’s injuries 
were particularly great, (5) defendant had not 
complied with prior supervised release, (6) ag- 
gravated arson counts were merged, and (7) 
sentences were concurrent. State v. Boutrous, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 114 
(Tenn. Crim. App. Feb. 16, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 343 
(Tenn. June 6, 2018). 

Trial court did not abuse its discretion by 
enhancing defendant’s sentences, and the 
length of the sentences were not excessive, 
because although the trial court misapplied two 
enhancement factors, it properly applied two 
other enhancement factors. State v. Burnett, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 158 
(Tenn. Crim. App. Feb. 28, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 439 
(Tenn. July 18, 2018). 

Trial court did not abuse its discretion by 
sentencing defendant to two years and six 
months, with six months served in jail and the 
remainder served in community corrections, for 
sexual exploitation of a minor by knowingly 
possessing sexual images of minors because the 
court considered the purposes and principles of 
sentencing and clearly stated its reasons for the 
within range sentence. The court also found 
that confinement was necessary to avoid depre- 
ciating the seriousness of the offense and to 
provide an effective deterrence to others. State 


v. Burt, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 190 (Tenn. Crim. App. Mar. 14, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
411 (Tenn. July 18, 2018). 

Trial court, after revoking defendant’s com- 
munity corrections sentence, did not abuse its 
discretion in resentencing defendant to a 
within range sentence for possession of cocaine 
and ordering defendant to serve the sentence in 
confinement because defendant had been ar- 
rested for and pleaded guilty to simple posses- 
sion and evading arrest and defendant had a 
previous history of criminal convictions or 
criminal behavior and an extensive history of 
failing to comply with court-ordered drug treat- 
ment programs and of absconding from super- 
vision. State v. Franklin, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 228 (Tenn. Crim. App. 
Mar. 27, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 442 (Tenn. July 18, 2018). 

Twelve-year sentence imposed upon defen- 
dant for his conviction for vandalism was not 
excessive because the trial court properly ad- 
dressed the statutory factors it considered and 
the reasons for the sentence; the trial court 
determined that the level of damage defendant 
imposed was particularly great and that defen- 
dant demonstrated no remorse of any kind and 
posed a high risk for violence and thus, found 
the enhancing factors severely outweighed the 
applicable mitigating factors. State v. Swinford, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 292 
(Tenn. Crim. App. Apr. 17, 2018). 

Defendant’s within-range sentence for at- 
tempted second-degree murder was proper be- 
cause (1) statutory factors were considered, and 
(2) probation was properly denied based on 
avoiding depreciating the seriousness of the 
crime, rather than the crime’s elements. State 
v. Wilson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 351 (Tenn. Crim. App. May 7, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
567 (Tenn. Sept. 13, 2018). 

Defendant was convicted of four counts of 
aggravated statutory rape, and while he was a 
candidate for alternative sentencing, the trial 
court did not abuse its discretion in ordering 
him to serve 16 years in incarceration; the 
crimes had a substantial impact on the victim 
and her family and the trial court determined 
that incarceration was proper to avoid depreci- 
ating the seriousness of the offense and to 
provide an effective deterrent to others. State v. 
Ryan, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. June 1, 2018). 

Trial court did not err in imposing the maxi- 
mum sentence of six years for voluntary man- 
slaughter as it was within the statutory range; 
defendant had a history of criminal behavior; 
he possessed and employed a firearm during 
the offense; and he did not hesitate in commit- 
ting a crime when the risk to human life was 
high. State v. Bell, — S.W.3d —, 2018 Tenn. 
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Crim. App. LEXIS 539 (Tenn. Crim. App. July 
19, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant, a juvenile offender, to 
twelve years’ incarceration with a thirty per- 
cent release eligibility for multiple acts of van- 
dalism because the court considered the pur- 
poses and principles of sentencing and imposed 
within-range sentences. The court considered 
the evidence as it applied to defendant, noting 
defendant's mental limitations, defendant’s 
role in the video evidence, and the testimony as 
to defendant’s background and foster care 
placement. State v. Eckert, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 558 (Tenn. Crim. App. 
July 25, 2018). 

Defendant’s sentence for second degree mur- 
der complied with the purposes and principles 
of the Sentencing Reform Act; the trial court 
found that multiple enhancement factors ap- 
plied and supported these findings with ample 
reasoning, and the trial court did not err in 
failing to apply mitigating factors, as defendant 
did not act under strong provocation because 
the victim was unarmed, he had a sustained 
intent to violate the law as evidenced by the 
fact that he had gone on the run, and he failed 
to appear remorseful. State v. Johnson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 564 
(Tenn. Crim. App. July 27, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to 18 years for aggra- 
vated robbery; defendant did not adduce any 
proof in support of the application of any miti- 
gating factors, such that the trial court did not 
abuse its discretion by refusing to apply any, 
plus the trial court complied with the purposes 
and principles of sentencing and found that 
defendant failed to rehabilitate and likely 
would continue to offend. State v. Crowell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 621 
(Tenn. Crim. App. Aug. 16, 2018). 

Trial court did not abuse its discretion by 
rejecting defendant’s payment to the victim’s 
insurance carrier as a mitigating factor because 
the carrier was not the “victim,” and defendant 
made the payment to settle a claim it had 
against her; defendant’s payment was the re- 
sult of negotiations with the carrier after her 
guilty plea and was self-serving in that she paid 
the carrier in exchange for a release discharg- 
ing her from further liability to the carrier. 
State v. Lane, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 685 (Tenn. Crim. App. Sept. 10, 
2018). 

Defendant was convicted of driving under the 
influence, third offense, a Class A misde- 
meanor, and his sentence of 11 months and 29 
days at 100 percent was a permissible sentence; 
he had four prior driving under the influence 
convictions at the time of sentencing, which 
indicated a total disregard for the laws govern- 
ing roadways, and the trial court considered 
the purposes and principles of the Sentencing 
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Act. State v. Crepack, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 767 (Tenn. Crim. App. Oct. 
12, 2018). é 

Trial court properly considered enhancing 
defendant’s rape of a child sentences on the 
bases of his position of trust and the physiologi- 
cal injuries to the victim from the repeated 
sexual abuse, which resulted in an unwanted 
pregnancy and an abortion; the 35-year sen- 
tence was consistent with the principles and 
purposes of the Sentencing Act. State v. Kimble, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 826 
(Tenn. Crim. App. Nov. 7, 2018). 

Trial court did not abuse its discretion in its 
original sentencing determination for defen- 
dant’s convictions of rape and incest because 
the court applied the factor for defendant’s 
leadership in the commission of the offenses as 
defendant at least encouraged, if not coerced, 
codefendant into committing the offenses in 
that defendant wanted the victim to experience 
sexual intercourse. Furthermore, the court did 
not accord enhancement weight based upon 
defendant’s eluding the authorities after the 
indictment of defendant. State v. Sherrill, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 830 
(Tenn. Crim. App. Nov. 8, 2018). 

Trial court did not err in effectively sentenc- 
ing defendant to 12 years for his aggravated 
assault and aggravated robbery convictions be- 
cause defendant was sentenced to a within- 
range sentence as defendant faced a sentence of 
eight to 12 years for the aggravated robbery, 
and three to six years for the aggravated as- 
sault; the trial court properly applied enhance- 
ment factors based on defendant’s prior offense 
of theft of property, his role as a leader in the 
commission of the crime, his failure to complete 
judicial diversion, and his status on judicial 
diversion at the time of the commission of the 
offense; and the trial court thoroughly and 
completely applied the statutory sentencing 
principles. State v. Godwin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 6 (Tenn. Crim. App. 
Jan. 4, 2019). 

Trial court did not err in sentencing defen- 
dant to the maximum sentence of six years for 
robbery, four years for felony evading arrest, 
and 11 months and 29 days for misdemeanor 
evading arrest because he had multiple arrests 
in his two years as an adult; he possessed a 
firearm during the commission of the offense; 
he previously failed to comply with the condi- 
tions of a sentence involving release into the 
community; he was released on bail or pretrial 
release when he committed the crime; and the 
offense of felony evading arrest involved more 
than one victim as the proof showed defendant 
crashed into a car containing multiple people. 
State v. Derring, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 32 (Tenn. Crim. App. Jan. 16, 
2019). 

Trial court thoroughly considered and 
weighed the principles of sentencing and all the 


25 TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-102 


evidence before it, and thus the court upheld 
defendant’s 15-year sentence for aggravated 
burglary, burglary of a habitation under con- 
struction, felony and misdemeanor theft of 
property, and vandalism; the 59-year-old defen- 
dant had a criminal record consisting of six 
prior felony and 22 prior misdemeanor convic- 
tions, he was a leader in the commission of the 
offenses, he had a history of probation and 
parole violations, his actions caused significant 
harm to the community, and alternative sen- 
tencing was not appropriate. State v. Gilley, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 165 
(Tenn. Crim. App. Mar. 14, 2019). 

Despite the trial court’s misapplication of the 
enhancement factor based on selecting the vic- 
tim based upon her gender, the trial court did 
not abuse its discretion in sentencing defen- 
dant to a within-range sentence of 25 years for 
second degree murder because the trial court 
properly applied the purposes and principles of 
the Sentencing Act. State v. Simpson, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 173 (Tenn. 
Crim. App. Mar. 18, 2019). 


16. Sentence Reversed. 

Trial court erred in denying defendant’s re- 
quest for probation after finding that defendant 
probably would have been successful on proba- 
tion and been rehabilitated and the court was 
not concerned about the community being at 
risk from defendant’s future criminal conduct. 
State v. Sihapanya, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 968 (Tenn. Crim. App. Nov. 
8, 2013), affd in part, rev’d in part, 516 S.W.3d 
473, 2014 Tenn. LEXIS 366 (Tenn. Apr. 30, 
2014). 

It was not shown that the trial court consid- 
ered any of the purposes of sentencing in deter- 
mining defendant’s sentence, contrary to T.C.A. 
§§ 40-35-102, 40-35-103, 40-35-210, and while 
defendant was eligible for probation under 
T.C.A. § 40-35-303(a) because the sentence im- 
posed was less than 10 years, it was not shown 
that the trial court considered any of the appro- 
priate principles in denying defendant’s re- 
quest for full probation, and remand was nec- 
essary. State v. Powers, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 647 (Tenn. Crim. App. 
July 24, 2017). 


17. Denial of Probation Affirmed. 

Trial court did not err by denying alternative 
sentencing in a child abuse case because the 
statutory factors were considered since it was 
determined that defendant had three misde- 
meanor convictions, the offense was particu- 
larly serious, and the victim was treated with 
exceptional cruelty; the child was repeatedly 
physically abused, had his arm broken due to 
twisting, and was forced to stand in a corner for 
entire days at a time. Moreover, the trial court 
expressed interest in the general deterrence 
effect that the sentence would have had; due to 
defendant’s conviction of three Class B felonies, 


she was not considered a favorable candidate 
for alternative sentencing. State v. Kyles, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 169 
(Tenn. Crim. App. Mar. 7, 2017). 

In a case where defendant pled guilty to 
various drug-related offenses and received an 
effective sentence of eight years, the trial court 
did not abuse its discretion by denying an 
alternative sentence of probation or community 
corrections because, although defendant was 
eligible for alternative sentencing, he was not a 
favorable candidate for alternative sentencing; 
the trial court concluded that the best chance 
for defendant’s rehabilitation was through in- 
carceration given the highly addictive nature of 
methamphetamine; and, although defendant 
was a prima facie candidate for community 
corrections, the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of methamphetamine-related 
crimes. State v. Potts, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 312 (Tenn. Crim. App. Apr. 
aos ZUR): 

In a case in which defendant pled guilty to 
theft of property valued at $1000 or more but 
less than $10,000 and possession of drug para- 
phernalia in exchange for an effective sentence 
of eight years with the manner of service to be 
determined by the trial court, the trial court did 
not err in imposing a sentence of confinement 
and in denying defendant full probation be- 
cause defendant had a history of criminal con- 
duct spanning at least 26 years and including 
36 prior convictions; he admittedly had a long 
history of drug abuse; he removed merchandise 
from its appropriate box and replaced it with 
merchandise that was over $1000 more valu- 
able; and he did that after smoking heroin and 
while in possession of drug paraphernalia. 
State v. Hatley, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 968 (Tenn. Crim. App. Nov. 14, 
2017). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in denying 
defendant probation because, while he pled 
guilty to the reduced charge of attempted ag- 
gravated sexual battery, the evidence sup- 
ported the conclusion that he committed more 
than one completed aggravated sexual battery 
on his adopted daughter while she was under 
13 years old; he obtained custody of the victim, 
removing her from the guardianship of others 
who could have protected her from him; and the 
trial court’s finding that the presentence report 
was very disturbing supported the conclusion 
that it found the crime to be especially shock- 
ing, reprehensible, offensive, and of an exagger- 
ated degree. State v. Sexton, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 8 (Tenn. Crim. App. 
Jan. 5, 2018). 

Trial court properly denied defendant’s re- 
quest for probation because the interests of 
society heavily outweighed the interests of de- 
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fendant; three innocent bystanders were shot 
in the incident, there were two other innocent 
bystanders inside a house into which defendant 
also fired a gun, and defendant committed four 
shooting offenses with a handgun he obtained 
from another person and concealed prior to the 
shooting. State v. Collins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 255 (Tenn. Crim. App. 
Apr. 5, 2018). 

Trial court did not abuse its discretion in 
denying defendant’s request for full probation, 
following defendant’s convictions for assault 
and contributing to the delinquency of a minor, 
because, in addition to the convictions which 
the 35 year old defendant received in defen- 
dant’s late teens and twenties, defendant also 
had a fairly substantial record of more recent 
criminal activity, including multiple convic- 
tions for DUI and a conviction for domestic 
assault. Defendant also failed to show any 
remorse during the sentencing hearing. State v. 
Edwards, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 434 (Tenn. Crim. App. June 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
589 (Tenn. Sept. 14, 2018). 

In a perjury case in which defendant falsely 
accused the father of her child of horrific treat- 
ment, including holding a gun to her head and 
forcible oral, vaginal, and anal sex, the trial 
court did not abuse its discretion by denying 
defendant’s request for full probation and by 
ordering that she serve six months in confine- 
ment because the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of the offense and particularly 
suited to provide an effective deterrence to 
others; she failed to accept responsibility for 
the crime; and she gave a statement for the 
presentence report in which she essentially 
maintained that her allegations against her 
child’s father were true. State v. Riner, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 676 
(Tenn. Crim. App. Sept. 4, 2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve 10 years of incar- 
ceration for her conviction for the initiation of a 
process to manufacture methamphetamine be- 
cause its decision, based on defendant’s crimi- 
nal record and her unsuccessful past attempts 
at completing an alternative sentence, was well 
supported by the evidence. The presentence 
report showed numerous convictions and 
charges against defendant related to her drug 
addiction, she had shown a history of non- 
compliance with alternative sentences, and she 
was serving a probation sentence when she 
committed the instant offense. State v. McTag- 
gart, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 286 (Tenn. Crim. App. May 1, 2019). 

Defendant’s criminal history included three 
felony convictions and 42 misdemeanor convic- 
tions, and the trial court properly determined 
that he had an extensive history of criminal 
conduct, repeated violations of probation, was 
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on probation when he committed the violent 
offenses of aggravated assault and domestic 
assault, and had a history of aggressive con- 
duct, such that the denial of probation was 
based on a proper application of the purposes 
and principles of sentencing. State v. Slappey, 
—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. June 6, 2019). 


17.5 Denial of Full Probation Appropri- 
ate. 

Trial court did not err by refusing to grant a 
sentence entirely on probation after defendant 
pleaded guilty to attempted rape and instead 
ordering him to serve six months day-for-day 
prior to release on probation because it prop- 
erly applied T.C.A. § 40-35-102(B) and de- 
scribed the attempted rape of the 70-year-old 
victim who was alone in her home as a very 
serious offense. The trial court also pointed out 
the victim’s unwavering account of the incident 
and defendant’s varying accounts of the events. 
State v. Guthrie, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 131 (Tenn. Crim. App. Feb. 
21,2019). 

Trial court did not err by refusing to grant a 
sentence entirely on probation after defendant 
pleaded guilty to attempted rape and instead 
ordering him to serve six months day-for-day 
prior to release on probation because it prop- 
erly applied this section and described the 
attempted rape of the 70-year-old victim who 
was alone in her home as a very serious offense. 
The trial court also pointed out the victim’s 
unwavering account of the incident and defen- 
dant’s varying accounts of the events. State v. 
Guthrie, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 131 (Tenn. Crim. App. Feb. 27, 2019). 


18. Defendant Not Favorable Candidate. 

In a case in which defendant received an 
effective sentence of 15 years, with five years to 
be served in confinement, followed by 10 years 
of supervised probation, the trial court did not 
abuse its discretion in denying defendant alter- 
native sentencing for the first five years of his 
sentence because, although defendant was eli- 
gible for alternative sentencing, he was not 
considered a favorable candidate for alterna- 
tive sentencing options as he had many prior 
convictions, had previously failed to comply 
with alternative sentencing, and was on bond 
at the time the current offenses were commit- 
ted. State v. Branner, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 514 (Tenn. Crim. App. July 
12, 2018). 


19. Enhancement Factors. 

Trial court did not abuse its discretion in 
applying a sentencing enhancement factor be- 
cause the court determined that defendant’s 
behavior indicated little or no regard for human 
life and that defendant did not hesitate in 
committing a crime in which the risk for human 
life was high in that defendant drove in the 
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wrong direction on an interstate highway and 
placed other drivers on the highway in danger. 
State v. Pena, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 761 (Tenn. Crim. App. Oct. 8, 
2018). 

Although a trial court erred by applying an 
enhancement factor for use of deadly weapon 
during the commission of the offense—because 
the use of a motor vehicle was an essential 
element of vehicular homicide by reckless con- 
duct—such error did not render defendant’s 
sentence excessive because defendant was sen- 
tenced as a Range I offender to a within-range 


sentence. State v. Pena, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 761 (Tenn. Crim. App. 
Oct. 8, 2018). 


21. Jurisdiction. 

Because the post-conviction statute of limita- 
tions was jurisdictional, the trial court should 
have addressed the issue of its tolling before 
granting the post-conviction petition; because 
the petition was untimely and the trial court 
did not address the tolling claim, a grant of 
post-conviction relief was improper. Perry v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 146 (Tenn. Crim. App. Mar. 7, 2019). 


40-35-103. Sentencing considerations. 


To implement the purposes of this chapter, the following principles apply: 
(1) Sentences involving confinement should be based on the following 


considerations: 


(A) Confinement is necessary to protect society by restraining a defen- 
dant who has a long history of criminal conduct; 

(B) Confinement is necessary to avoid depreciating the seriousness of 
the offense or confinement is particularly suited to provide an effective 
deterrence to others likely to commit similar offenses; or 

(C) Measures less restrictive than confinement have frequently or 
recently been applied unsuccessfully to the defendant; 

(2) The sentence imposed should be no greater than that deserved for the 


offense committed; 


(3) Inequalities in sentences that are unrelated to a purpose of this 


chapter should be avoided; 


(4) The sentence imposed should be the least severe measure necessary to 
achieve the purposes for which the sentence is imposed; 
(5) The potential or lack of potential for the rehabilitation or treatment of 


the defendant should be considered in determining the sentence alternative 
or length of a term to be imposed. The length of a term of probation may 
reflect the length of a treatment or rehabilitation program in which 
participation is a condition of the sentence; 

(6) Trial judges are encouraged to use alternatives to incarceration that 
include requirements of reparation, victim compensation, community ser- 
vice or all of these; and 

(7) Available community-based alternatives to confinement and the ben- 
efits that imposing such alternatives may provide to the community should 
be considered when the offense is nonviolent and the defendant is the 
primary caregiver of a dependent child. 


violating the law. See § 40-35-210(b)(3). In ad- 
dition, the considerations must be read in light 


History. 
Acts 1989, ch. 591, § 6; 2019, ch. 309, § 1. 


Sentencing Commission Comments. The 
sentencing principles set forth in this section 
must be considered by the judge in imposing 
appropriate penalties for persons convicted of 


of the policy purposes set forth in § 40-35-102. 

Subdivision (1) restates those factors which 
must be considered when confinement is uti- 
lized as a sentencing option. Subdivisions (2), 
(3) and (4) are similar to prior law and require 
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uniformity of sentencing. Subdivisions (5) and 
(6) require that rehabilitation and treatment be 
considered in determining the available sen- 
tencing options. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 
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Amendments. 
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Effective Dates. x 
Acts 2019, ch. 309, § 2. July 1, 2019. 


Cross-References. 
Restitution, title 41, ch. 6. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.196, 32.170, 32.221. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-32-2. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 45, 47, 51. 


Law Reviews. 

Extralegal Punishment Factors: A Study of 
Forgiveness, Hardship, Good Deeds, Apology, 
Remorse, and Other Such Discretionary Fac- 
tors in Assessing Criminal Punishment (Paul 
H. Robinson, Sean E. Jackowitz, and Daniel M. 
Bartels), 65 Vand. L. Rev. 737 (2012). 


NOTES TO DECISIONS 


Analysis 


1. Consideration of Prior Criminal Convic- 
tions. 

2. Lack of Potential for Rehabilitation. 

3. Seriousness of Offense. 

4. Deterrence. 

5. Measures Less Restrictive Than Confine- 
ment Unsuccessful. 

6. Consecutive Sentences. 

7. Alternatives to Incarceration. 

8. Standard of Review. 

9. Improper Sentencing Considerations. 

10. Proper Sentencing Considerations. 

11. Sentence Upheld on Appeal. 

12. Sentence Reversed and Remanded on Ap- 
peal. 

13. Denial of Probation Affirmed. 

14. Denial of Probation Improper. 

15. Denial of Alternative Sentencing Affirmed. 

16. Sentence Upheld. 

17. Split Incarceration. 


1. Consideration of Prior Criminal Con- 
victions. 

Nothing in the Criminal Sentencing Reform 
Act of 1989, T.C.A. § 40-35-101 et seq., prohib- 
its consideration of prior criminal convictions 
and conduct for both enhancement and con- 
secutive sentencing purposes as long as those 
sentences comply with the purposes and prin- 
ciples of the 1989 act, and, as in the 1982 
Sentencing Act, such sentences do not violate 
double jeopardy. State v. Davis, 825 S.W.2d 109, 
1991 Tenn. Crim. App. LEXIS 728 (Tenn. Crim. 
App. 1991), appeal denied, — S.W.2d —, 1992 
Tenn. LEXIS 125 (Tenn. Jan. 27, 1992). 

Trial court upon defendant’s conviction for 
second offense driving under the influence did 


not abuse its discretion, given defendant’s ex- 
tensive history of driving-related convictions, 
including driving under the influence, by devi- 
ating upwards from the minimum period of 
confinement provided for in the Tennessee Code 
by sentencing defendant to 180 days in the 
county jail. However, remand for entry of cor- 
rection in judgment was necessary because the 
judgment form indicated only a 45-day period 
of incarceration. State v. Campbell, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 325 (Tenn. 
Crim. App. May 2, 2017). 


2. Lack of Potential for Rehabilitation. 

Where the defendant’s history indicated a 
clear disregard for the law and morals of society 
and a failure of past efforts to rehabilitate, the 
trial judge did not abuse his discretion in deny- 
ing probation. State v. Chrisman, 885 S.W.2d 
834, 1994 Tenn. Crim. App. LEXIS 359 (Tenn. 
Crim. App. 1994). 

Trial court’s consideration of defendant’s can- 
dor while testifying was probative of her pros- 
pects for rehabilitation and thus was a relevant 
factor in determining the appropriate sentenc- 
ing alternative. State v. Dowdy, 894 S.W.2d 301, 
1994 Tenn. Crim. App. LEXIS 674 (Tenn. Crim. 
App. 1994). 

Defendant’s lack of truthfulness at his sen- 
tencing hearing and failure to accept responsi- 
bility for his crimes were circumstances ger- 
mane to his rehabilitation potential. State v. 
Zeolia, 928 S.W.2d 457, 1996 Tenn. Crim. App. 
LEXIS 173 (Tenn. Crim. App. 1996). 

In sentencing for conviction of attempt to 
commit aggravated sexual battery pursuant to 
a plea agreement, defendant’s request for alter- 
native sentencing was properly denied where it 
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was shown that he had been a pedophile for 40 
years and the question of whether he could 
actually be rehabilitated was open to debate. 
State v. Jernigan, 929 S.W.2d 391, 1996 Tenn. 
Crim. App. LEXIS 116 (Tenn. Crim. App. 1996). 

There was sufficient evidence to rebut defen- 
dant’s presumption of entitlement to alterna- 
tive sentencing under T.C.A. § 40-35-102(6) in 
light of the circumstances of the offense includ- 
ing the illegal use of drugs and alcohol, along 
with the defendant’s poor potential for rehabili- 
tation. State v. Batey, 35 S.W.3d 585, 2000 
Tenn. Crim. App. LEXIS 293 (Tenn. Crim. App. 
2000). 

Defendant’s sentence of 11 months and 29 
days with service of 90 days in confinement 
with the remainder to be served on probation 
for his DUI, second offense, conviction was not 
excessive because: (1) Defendant had a serious 
drinking problem; (2) Trial court expressed 
concern with the excessive nature of defen- 
dant’s breath alcohol concentration (BAC) test 
result of .27 percent; and (3) Six months prior to 
his current offense, defendant had registered 
high on a BAC test which was later dismissed 
based upon an invalid stop, which could show 
lack of potential for rehabilitation or treatment. 
State v. Brooks, 277 S.W.3d 407, 2008 Tenn. 
Crim. App. LEXIS 579 (Tenn. Crim. App. May 
8, 2008), appeal dismissed, — S.W.3d —, 2008 
Tenn. LEXIS 545 (Tenn. July 28, 2008), appeal 
dismissed, — S.W.3d —, 2009 Tenn. LEXIS 544 
(Tenn. Aug. 24, 2009). 

Where defendant fabricated evidence and 
made false reports to the police in connection 
with the disappearance of his wife, the trial 
court properly denied defendant’s request for 
full probation because defendant’s deceit was 
an indicator of his poor potential for rehabilita- 
tion. Furthermore, deterrence was necessary 
because the case received substantial publicity 
beyond that normally expected in the typical 
case. State v. Smith, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 481 (Tenn. Crim. App. July 
6, 2012), affd in part, rev'd in part, 436 S.W.3d 
751, 2014 Tenn. LEXIS 466 (Tenn. June 19, 
2014). 


3. Seriousness of Offense. 
Confinement was necessary to avoid depreci- 
ating the seriousness of the offense where de- 


fendant participated in the burning of four — 


barns within one 48-hour period, the extent of 
the victims’ financial losses was significant, 
and defendant was a leader in the commission 
of, the offense. State v. Zeolia, 928 S.W.2d 457, 
1996 Tenn. Crim. App. LEXIS 173 (Tenn. Crim. 
App. 1996). 

The defendant must prove his suitability for 
alternative sentencing, but the law does not 
mandate an enhanced burden to prove excep- 
tional circumstances when a death occurs. 
State v. Housewright, 982 S.W.2d 354, 1997 
Tenn. Crim. App. LEXIS 1269 (Tenn. Crim. 
App. 1997). 


A defendant is not precluded from receiving 
probation or other sentencing alternatives 
solely because a death occurred. The trial court 
must consider his suitability for probation, but 
the burden of proof remains solely upon the 
defendant. State v. Housewright, 982 S.W.2d 
354, 1997 Tenn. Crim. App. LEXIS 1269 (Tenn. 
Crim. App. 1997). 

For T.C.A. § 40-35-103(1)(B) to apply, the 
circumstances of the offense, as committed, 
must be especially violent, horrifying, shocking, 
reprehensible, offensive, or otherwise of an ex- 
cessive or exaggerated degree, and the nature 
of the offense must outweigh all factors favor- 
ing probation. State v. Fields, 40 S.W.3d 435, 
2001 Tenn. LEXIS 58 (Tenn. 2001). 

The mere existence of the Drug-Free School 
Zone Act, T.C.A. § 39-17-4382, without more, 
cannot elevate the nature of an offense to one 
requiring incarceration; thus, where there was 
no indication that the school was visible from 
the location of the drug transaction and there 
was no evidence that students were in the 
vicinity, were being solicited by drug dealers, 
were aware of the drug transaction, or were in 
any way involved, the facts and circumstances 
failed to meet the standard necessary to apply 
T.C.A. § 40-35-103(1)(B). State v. Fields, 40 
S.W.3d 435, 2001 Tenn. LEXIS 58 (Tenn. 2001). 

Defendant was eligible for probation, but was 
not entitled to a statutory presumption in favor 
of an alternative sentence under T.C.A. § 40- 
35-102(6) because defendant was sentenced as 
a Range II offender; the evidence was more 
than sufficient to justify the denial of probation 
because to not do so would have depreciated the 
seriousness of the offense. State v. Souder, 105 
S.W.3d 602, 2002 Tenn. Crim. App. LEXIS 986 
(Tenn. Crim. App. 2002), review or rehearing 
denied, — S.W.3d —, 2003 Tenn. LEXIS 269 
(Tenn. Mar. 17, 2003). 

Where the defendants stole nearly half a 
million dollars from an employer over a two- 
year period by check forgery, they were prop- 
erly sentenced to eight years of confinement for 
theft of property over sixty thousand dollars. 
Based on the seriousness and excessive nature 
of the offense, alternative sentencing was inap- 
propriate. State v. Trotter, 201 S.W.3d 651, 
2006 Tenn. LEXIS 558 (Tenn. 2006). 

Trial court erred in imposing confinement 
solely on the need to avoid depreciating the 
seriousness of the offense, because the record 
was devoid of any specific findings that the 
offense “as committed” was especially violent, 
horrifying, shocking, reprehensible, offensive, 
or otherwise of an excessive or exaggerated 
degree. State v. Trent, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 528 (Tenn. Crim. App. July 
21, 2016), rev'd, 533 S.W.3d 282, 2017 Tenn. 
LEXIS 710 (Tenn. Nov. 3, 2017). 


4, Deterrence. 
In sentencing defendant for four counts of 
arson, evidence was insufficient to establish a 
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need for general deterrence which consisted of 
the testimony of one person that he and his son 
were guarding his barn because he had experi- 
enced a premonition and had heard about de- 
fendant’s arson spree the previous evening, and 
he had earlier noticed marks on his barn in- 
dicative of attempted arson. State v. Zeolia, 928 
S.W.2d 457, 1996 Tenn. Crim. App. LEXIS 173 
(Tenn. Crim. App. 1996). 

Evidence that defendant threatened the vic- 
tim as she crossed a picket line set up in a labor 
dispute and then later committed acts of van- 
dalism against her supported a finding that 
denial of probation was necessary to deter oth- 
ers from committing similar offenses. State v. 
Davis, 940 S.W.2d 558, 1997 Tenn. LEXIS 127 
(Tenn. 1997), superseded by statute as stated 
in, State v. Bush, — S.W.2d —, 1997 Tenn. 
Crim. App. LEXIS 592 (Tenn. Crim. App. June 
26, 1997), superseded by statute as stated in, 
State v. Thrasher, — S.W.3d —, 2000 Tenn. 
Crim. App. LEXIS 128 (Tenn. Crim. App. Feb. 
15, 2000). 

In order to rely on general deterrence as a 
justification for a period of confinement, evi- 
dence must be presented in accordance with 
T.C.A. § 40-35-103(1)(B) that indicates some 
special need or consideration relative to that 
jurisdiction which would not be addressed by 
the normal deterrence inherent in any criminal 
activity. State v. Nunley, 22 S.W.3d 282, 1999 
Tenn. Crim. App. LEXIS 712 (Tenn. Crim. App. 
1999). 

T.C.A. § 40-35-103(1)(B) does not require 
proof that incarceration “will” or “should” deter 
another from committing similar crimes; there- 
fore, to the extent that State v. Bingham, 910 
S.W.2d 448, 1995 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. 1995) and State v. Bonestel, 
871 S.W.2d 163, 1993 Tenn. Crim. App. LEXIS 
270 (Tenn. Crim. App. 1993), or any other case 
can be read to require proof that incarceration 
will or should result in deterrence, it is hereby 
overruled. State v. Hooper, 29 S.W.3d 1, 2000 
Tenn. LEXIS 535 (Tenn. 2000). 

Trial courts may sentence a defendant to a 
term of incarceration based solely on a need for 
deterrence when the record contains evidence 
which would enable a reasonable person to 
conclude that: (1) Deterrence is needed in the 
community, jurisdiction or state; and (2) The 
defendant’s incarceration may rationally serve 
as a deterrent to others similarly situated and 
likely to commit similar crimes. State v. 
Hooper, 29 S.W.3d 1, 2000 Tenn. LEXIS 535 
(Tenn. 2000). 

Trial courts should consider the following 
factors to use as a guide when deciding whether 
a need for deterrence is present and whether 
incarceration is particularly suited to achieve 
that goal: (1) Whether other incidents of the 
charged offense are increasingly present in the 
community, jurisdiction, or in the state as a 
whole; (2) Whether the defendant’s crime was 
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the result of intentional, knowing, or reckless 
conduct or was otherwise motivated by a desire 
to profit or gain from the criminal behavior; (3) 
Whether the defendant’s crime and conviction 
have received substantial publicity beyond that 
normally expected in the typical case; (4) 
Whether the defendant was a member of a 
criminal enterprise, or substantially encour- 
aged or assisted others in achieving the crimi- 
nal objective; and (5) Whether the defendant 
has previously engaged in criminal conduct of 
the same type as the offense in question, irre- 
spective of whether such conduct resulted in 
previous arrests or convictions. The court need 
not find that all factors are present and addi- 
tional factors may be considered, provided that: 
(1) The sentencing court states the additional 
factors in the record with specificity; and (2) 
The presence of these additional factors is sup- 
ported by at least some proof. State v. Hooper, 
29 S.W.3d 1, 2000 Tenn. LEXIS 535 (Tenn. 
2000). 

Trial court properly denied an alternative 
sentence and ordered defendant to serve his 
total effective sentence of nine years in prison 
because defendant was not presumptively a 
favorable candidate for alternative sentencing, 
confinement was appropriate as a deterrence, 
defendant failed to rebut the presumption of 
reasonableness, and while defendant’s poten- 
tial for rehabilitation was an important factor 
for the trial court to consider, there should be a 
broader consideration than the issue of 
whether defendant might have an alcohol prob- 
lem. State v. Huffine, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 247 (Tenn. Crim. App. Apr. 3, 
2018). . 


5. Measures Less Restrictive Than Con- 
finement Unsuccessful. 

In sentencing defendant for conviction of four 
counts of arson, his juvenile record was rel- 
evant, since he was only 18 at the time, and it 
was noted the probation had been applied un- 
successfully. State v. Zeolia, 928 S.W.2d 457, 
1996 Tenn. Crim. App. LEXIS 173 (Tenn. Crim. 
App. 1996). 

In vehicular homicide case, trial court erred 
in imposing probation because trial court ap- 
parently gave no consideration to previous un- 
successful attempts to rehabilitate defendant 
through less restrictive measures; presumption 
of correctness did not attach to trial court’s 
decision. State v. Carter, 254 S.W.3d 335, 2008 
Tenn. LEXIS 363 (Tenn. May 19, 2008). 

Defendant’s sentence of 10 years, to be 
served consecutively to any unexpired sen- 
tences, for the merged offenses of the sale of 
less than .5 grams of cocaine and of the delivery 
of less than .5 grams of cocaine was not exces- 
sive because the enhancement factors that de- 
fendant had a history of criminal convictions or 
criminal behavior in addition to those neces- 
sary to establish the appropriate range, and 
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that, before trial or sentencing, he had failed to 
comply with the conditions of a sentence involv- 
ing release into the community were properly 
applied; his sentence was within the applicable 
range for his offense; and he was unable to 
successfully complete a sentence involving pro- 
bation or other forms of release into the com- 
munity. State v. Henderson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 600 (Tenn. Crim. App. 
July 6, 2017). 


6. Consecutive Sentences. 

In considering consecutive sentencing the 
trial court is required to ensure that the aggre- 
gate sentence imposed should be the least se- 
vere measure necessary to protect the public 
from defendant’s future criminal conduct and 
should bear some relationship to defendant’s 
potential for rehabilitation. State v. Desirey, 
909 S.W.2d 20, 1995 Tenn. Crim. App. LEXIS 
304 (Tenn. Crim. App. 1995). 

Based on factors set forth in T.C.A. § 40-35- 
114(1), (2), (5), (8), (11) Gow (18), (1), (4), (7), 
and (10), respectively), the trial court imposed a 
life sentence without the possibility of parole 
for the first degree murder conviction of a gang 
member who killed another gang member and 
two consecutive twenty-two-year sentences for 
the especially aggravated kidnapping convic- 
tion of two fellow gang members. The trial 
court did not err in setting the length of defen- 
dant’s sentences. State v. Mickens, 123 S.W.3d 
355, 2003 Tenn. Crim. App. LEXIS 107 (Tenn. 
Crim. App. 2003), review or rehearing denied, 
— §.W.3d —, 2003 Tenn. LEXIS 805 (Tenn. 
Sept. 2, 2003). 

Trial court did not err in ordering that the 
sentences of co-defendant gang members con- 
victed of the especially aggravated kidnapping 
of a fellow gang member be served consecu- 
tively. All three defendants had prior criminal 
records, and consecutive sentencing was the 
least severe measure necessary to achieve the 
purposes for which the sentence was imposed. 
State v. Mickens, 123 S.W.3d 355, 2003 Tenn. 
Crim. App. LEXIS 107 (Tenn. Crim. App. 2003), 
review or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 805 (Tenn. Sept. 2, 2003). 

In a child sexual abuse case, although con- 
secutive sentencing was permissible under 
T.C.A. § 40-35-115(b)(5), defendant’s twelve- 
year consecutive sentences, for a total of 
ninety-six years, were not reasonably related to 
the severity of his offenses; rather, the circum- 
stances of the case indicated that a combination 
of concurrent and consecutive sentences was 
appropriate in relation to the severity of the 
offenses and was the least severe measures 
necessary to deter defendant’s future criminal 
conduct, to protect society, and to deter others 
who were similarly situated and likely to com- 
mit similar offenses. State v. Schiefelbein, 230 
S.W.3d 88, 2007 Tenn. Crim. App. LEXIS 138 
(Tenn. Crim. App. Feb. 8, 2007), modified, 230 


S.W.3d 88, 2007 Tenn. Crim. App. LEXIS 213 
(Tenn. Crim. App. Mar. 7, 2007). 

Imposition of consecutive sentences was 
proper pursuant to T.C.A. § 40-35-115(b)(5), 
because: (1) Defendant was the minor victim’s 
sole parent and guardian; (2) The sexual of- 
fenses went undetected for three or four years; 
(3) The victim testified as to numerous types of 
sexual abuse; (4) Defendant made the victim 
engage in sexual activities with another minor 
victim while he watched; and (5) A psychologi- 
cal evaluation outlined in detail the substantial 
emotional and psychological impact that defen- 
dant’s conduct had on the victim with a recom- 
mendation that the victim continue with 
therapy on a long-term basis; pursuant to 
T.C.A. § 40-35-102(1) and T.C.A. § 40-35- 
103(2), a combination of concurrent and con- 
secutive sentences was appropriate in relation 
to the severity of the offenses of rape of a child 
and aggravated sexual battery and were the 
least severe measures necessary to deter defen- 
dant’s future criminal conduct, to protect soci- 
ety, and to deter others who were similarly 
situated and might be likely to commit similar 
offenses. State v. Osborne, 251 S.W.3d 1, 2007 
Tenn. Crim. App. LEXIS 689 (Tenn. Crim. App. 
Aug. 28, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 59 (Tenn. Jan. 28, 2008). 

In defendant’s rape case, consecutive sen- 
tences were proper because the trial court 
found that “defendant clearly was a man with 
such extensive criminal history that he may be 
found a professional criminal and that has been 
his major source of livelihood.” The trial court 
also found that “the community and the citi- 
zens are surely endangered by the presence of 
defendant on the streets.” State v. Scarborough, 
300 S.W.3d 717, 2009 Tenn. Crim. App. LEXIS 
191 (Tenn. Crim. App. Mar. 17, 2009). 

Although defendant was eligible for consecu- 
tive sentencing, the trial court abused its dis- 
cretion when it ordered partial consecutive sen- 
tencing that resulted in a total sentence of 44 
years for defendant’s crimes of aggravated rob- 
bery, theft by shoplifting, and attempted aggra- 
vated robbery; the robberies were committed 
with a toy gun, no one was injured, two victims 
knew the gun was plastic, defendant was 49 
years old and already serving a 12-year sen- 
tence, and the sentence was in effect a sentence 
of life imprisonment, was not justly deserved, 
and was not the least severe measure neces- 
sary. State v. Biggs, 482 S.W.3d 923, 2015 Tenn. 
Crim. App. LEXIS 795 (Tenn. Crim. App. Sept. 
30, 2015). 

Trial court did not abuse its discretion in 
imposing consecutive, within range sentences 
of eight years, four years, and 11 months, 29 
days for unlawful possession of a firearm by a 
convicted felon, unlawful possession of a hand- 
gun, and merged drug convictions, for an effec- 
tive sentence of 12 years, 11 months, and 29 
days; defendant was an offender whose record 
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of criminal activity was extensive, plus his 
actions indicated a lack of potential for reha- 
bilitation. State v. Ford, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 160 (Tenn. Crim. App. 
Mar. 3, 2017). 

Trial court did not err in imposing partial 
consecutive sentences because defendant’s con- 
victions satisfied at least one of the categories 
set forth in subsection (b); defendant was con- 
victed of four statutory offenses involving 
sexual abuse of his minor stepdaughter, and 
the aggravating circumstances surrounding the 
convictions clearly warranted consecutive sen- 
tencing because the victim testified at length 
about the physical and mental damage she 
suffered as a result of defendant’s actions. State 
v. Pompa, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 196 (Tenn. Crim. App. Mar. 15, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
453 (Tenn. July 28, 2017). 

Trial court did not abuse its discretion by 
ordering consecutive sentencing because it or- 
dered it based on defendant’s extensive crimi- 
nal history and he made no argument regard- 
ing that finding. State v. Batts, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 228 (Tenn. Crim. 
App. Mar. 27, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 441 (Tenn. July 20, 
2017). 

Trial court did not abuse its discretion in 
sentencing defendant to serve his time for ag- 
gravated assault consecutively to his second- 
degree murder conviction because it made the 
requisite findings to support its determination 
that defendant was a dangerous offender; the 
trial court found that defendant’s beating of a 
correctional officer indicated little or no regard 
for human life, and it determined that confine- 
ment was necessary to protect the public from 
further criminal acts. State v. Armstrong, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 587 
(Tenn. Crim. App. July 5, 2017). 

Trial court did not abuse its discretion by 
imposing partially consecutive sentences be- 
cause it considered all appropriate principles; 
the trial court based its imposition of partially 
consecutive sentencing on the finding that de- 
fendant was a dangerous offender, and it made 
the appropriate statutory findings, as well as 
both requisite findings that the sentencing re- 
lated to the seriousness of the matter and that 
the extended sentence was necessary to protect 
the public. State v. Yangreek Tut Wal, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 598 (Tenn. 
Crim. App. July 6, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 799 (Tenn. Nov. 
16, 2017). 

Trial court did not err in ordering additional 
consecutive sentencing and confinement upon 
resentencing after defendant’s community cor- 
rections sentence had been revoked as defen- 
dant had an extensive record of criminal activ- 
ity, including 45 felony convictions; she was 
charged with additional felonies; she admitted 
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that she had used drugs since the age of 18; and 
she continued to use drugs after being released 
on community corrections. State v. Britton, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 680 
(Tenn. Crim. App. Aug. 3, 2017). 

In a case in which defendant was convicted of 
aggravated assault and child abuse, and sen- 
tenced to consecutive prison terms of six and 
four years, for a total effective sentence of 10 
years, the evidence supported the trial court’s 
imposition of consecutive sentences under the 
dangerous offender category because defen- 
dant, the two-month-old victim’s caretaker, was 
frustrated with the victim’s fussiness and was 
rough with him; the victim sustained 23 frac- 
tures throughout his body; defendant admitted 
to hearing a “pop” sound when aggressively 
handling the infant; and the trial court found it 
was necessary to protect the public from fur- 
ther criminal conduct and, in particular, any 
young child that defendant might come in con- 
tact with. State v. Crawford, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 791 (Tenn. Crim. App. 
Aug. 31, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 870 (Tenn. Dec. 6, 2017). 

Trial court did not abuse its discretion by 
imposing consecutive sentencing on the basis of 
defendant’s extensive criminal history because 
defendant had two Class A misdemeanor con- 
victions and one Class B misdemeanor convic- 
tion, and she had numerous speeding violations 
in the past eight years; despite being injured in 
an accident while driving under the influence, 
defendant continued to drive while under the 
influence of various intoxicants and blatantly 
disregarded the rules of the road. State v. Long, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 485 
(Tenn. Crim. App. Oct. 3, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 611 (Tenn. 
Sept. 17, 2018). 

Trial court properly exercised its discretion in 
ordering defendant to serve his aggravated 
burglary sentence consecutively as defendant 
was a dangerous offender because the trial 
court found the circumstances surrounding the 
offenses were aggravated as defendant robbed 
three individuals at gunpoint in front of a 
four-year-old child; defendant committed the 
instant offenses while he was out on bond for 
other violent offenses, aggravated assault, van- 
dalism, and reckless endangerment; and defen- 
dant had an extensive juvenile criminal history, 
had dropped out of high school, and was in- 
volved in gang activity. State v. Johnson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 12 
(Tenn. Crim. App. Jan. 5, 2018). 

Trial court properly ordered consecutive sen- 
tencing because the sentences were reasonably 
related to the severity of the offenses, and 
defendant was a dangerous offender; defendant 
operated a vehicle under the influence of alco- 
hol, he allowed children into the vehicle, none 
of the children wore seatbelts, and defendant 
chose to drive over a hill at speeds up to one 
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hundred miles per hour. State v. Burnett, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 158 
(Tenn. Crim. App. Feb. 28, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 439 
(Tenn. July 18, 2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve his life sentences 
consecutively because it strongly believed that 
the facts and defendant’s criminal history out- 
weighed any rehabilitation; by the time defen- 
dant had turned twenty years old, he had 
committed two first degree murders, two espe- 
cially aggravated kidnappings, two especially 
aggravated robberies, two aggravated robber- 
ies, and one aggravated assault, and he did not 
introduce any exhibits regarding rehabilita- 
tion. State v. Berry, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 618 (Tenn. Crim. App. Aug. 
15, 2018). 

Trial court properly imposed consecutive sen- 
tencing for defendant’s convictions of especially 
aggravated robbery and first-degree murder 
because defendant was a dangerous offender as 
the trial court described in detail the horrific 
injuries that the victim suffered after defen- 
dant attacked him in his own home without 
provocation; and consecutive sentencing was 
reasonably related to the severity of the of- 
fenses and the need to protect the public from 
defendant’s future criminal conduct. State v. 
Belt, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 208 (Tenn. Crim. App. Mar. 29, 2019). 


7. Alternatives to Incarceration. 

A defendant’s “social history” must be consid- 
ered in determining whether to grant proba- 
tion; however, social history is not specifically 
mentioned by the code as a factor to be used in 
overcoming the presumption of suitability for 
alternative sentencing. State v. Nunley, 22 
S.W.3d 282, 1999 Tenn. Crim. App. LEXIS 712 
(Tenn. Crim. App. 1999). 

In denying alternative sentencing, the trial 
court did not err by concluding that defendant’s 
drug issues would best be treated in a correc- 
tional facility rather than in the community. 
Defendant failed to establish an abuse of dis- 
cretion or otherwise overcome the presumption 
of reasonableness afforded to the trial court’s 
denial of alternative sentencing. State v. Wil- 
burn, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Feb. 6, 2017). 


8. Standard of Review. 

In conducting a de novo review of a sentence, 
the Court of Appeals must consider the evi- 
dence adduced at trial and the sentencing hear- 
ing, the presentence report, the principles of 
sentencing, the arguments of counsel relative 
to sentencing alternatives, the nature of the 
offense, and the defendant’s potential for reha- 
bilitation. State v. Parker, 932 S.W.2d 945, 1996 
Tenn. Crim. App. LEXIS 167 (Tenn. Crim. App. 
1996), overruled in part, State v. King, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 192 


(Tenn. Crim. App. Mar. 4, 2013), overruled in 
part, State v. King, 432 S.W.3d 316, 2014 Tenn. 
LEXIS 351 (Tenn. Apr. 23, 2014). 

In reviewing defendant’s sentence for an ag- 
gravated sexual battery conviction pursuant to 
T.C.A. § 40-35-401(d) and considering the ap- 
propriate sentencing factors under T.C.A. 
§§ 40-35-103(5) and 40-35-210(b), defendant’s 
sentence of 12 years, which is within the sen- 
tencing range set out by T.C.A. § 40-35- 
112(a)(2), was appropriate because two sen- 
tencing enhancement factors applied to 
defendant as defendant had a previous history 
of sexual battery convictions which involved 
children, and defendant abused a position of 
private trust, since defendant was the victim’s 
uncle to whom the parents had entrusted the 
victim’s keeping on numerous occasions. State 
v. Jordan, 116 S.W.3d 8, 2003 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. 2003). 

In an aggravated assault case, the trial court 
did not abuse its discretion in denying alterna- 
tive sentencing for defendant, who had three 
prior convictions for domestic assault. The trial 
court carefully considered the applicable law, as 
well as all relevant factors in sentencing defen- 
dant as a Range I, standard offender to a 
minimum three-year sentence for a Class C 
felony. State v. Simpson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 941 (Tenn. Crim. App. 
Oct. 31, 2017). 

In a case in which defendant pleaded guilty 
to aggravated sexual battery, the trial court 
properly exercised its discretion when it or- 
dered that defendant’s sentence be served in 
confinement based on the seriousness of the 
offenses and their effect on the victim. State v. 
Kubelick, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 920 (Tenn. Crim. App. Dec. 26, 2018). 


9. Improper Sentencing Considerations. 

Trial court’s reliance upon a “sorry social 
history” for the imposition of a short period of 
confinement was improper. State v. Nunley, 22 
S.W.3d 282, 1999 Tenn. Crim. App. LEXIS 712 
(Tenn. Crim. App. 1999). 

Where defendant was indicted for rape of a 
child after impregnating a 12-year-old girl, he 
pleaded guilty to attempted rape of a child and 
received a sentence of eight years. The trial 
court erred in relying on polygraph test results 
to deny defendant probation; however, the 
other factors showed that defendant was not 
suitable for probation: defendant had a sexual 
preference for minors, a poor work history, and 
a moderate risk for re-offending. State v. Pierce, 
138 S.W.3d 820, 2004 Tenn. LEXIS 634 (Tenn. 
2004). 

Trial courts may not consider polygraph ex- 
amination results or any portion of a risk 
assessment report that relies upon polygraph 
examination results when imposing sentences. 
State v. Pierce, 138 S.W.3d 820, 2004 Tenn. 
LEXIS 634 (Tenn. 2004). 
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It was not appropriate to affirmatively order 
that defendant be placed on probation because 
the trial court did not adequately comply with 
the prerequisites that had to be satisfied before 
imposing sentence, and thus, the proper rem- 
edy was a remand for a new sentencing hear- 
ing; the trial court made no findings regarding 
the particular circumstances surrounding the 
defendant’s commission of the crime and failed 
to explain any determinations it made regard- 
ing his amenability to correction. State v. Trent, 
533 S.W.3d 282, 2017 Tenn. LEXIS 710 (Tenn. 
Nov. 3, 2017). 

Tennessee statutes and case law show that 
Tennessee, like many other states, does not 
consider life expectancy when sentencing a 
defendant. Davis v. Tenn. Dep’t of Corr., — 
S.W.3d —, 2018 Tenn. App. LEXIS 631 (Tenn. 
Ct. App. Oct. 30, 2018). 


10. Proper Sentencing Considerations. 

The court of criminal appeals’ review of a 
sentence requires an analysis of: (1) The evi- 
dence, if any, received at the trial and sentenc- 
ing hearing; (2) The presentence report; (3) The 
principles of sentencing and the arguments of 
counsel relative to sentencing alternatives; (4) 
The nature and characteristics of the offense; 
(5) Any mitigating or enhancing factors; (6) Any 
statements made by the defendant in his own 
behalf; and (7) The defendant’s potential for 
rehabilitation or treatment. State v. Brewer, 
875 S.W.2d 298, 1993 Tenn. Crim. App. LEXIS 
837 (Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1994 Tenn. LEXIS 119 (Tenn. Apr. 4, 
1994). 

In determining whether to grant or deny 
probation, a trial court should consider the 
following factors: (1) The circumstances of the 
offense; (2) The defendant’s criminal record; (3) 
The defendant’s social history and present con- 
dition; (4) The need for deterrence; and (5) The 
best interests of the defendant and the public. 
State v. Batey, 35 S.W.3d 585, 2000 Tenn. Crim. 
App. LEXIS 293 (Tenn. Crim. App. 2000). 

There is no mathematical equation to be 
utilized in determining sentencing alterna- 
tives; the sentence should merely fit the offense 
and be appropriate for the offender as well. 
State v. Batey, 35 S.W.3d 585, 2000 Tenn. Crim. 
App. LEXIS 293 (Tenn. Crim. App. 2000). 

Where defendant appealed from a four-year 
sentence imposed for violation of an order un- 
der the Motor Vehicle Habitual Offenders Act, 
T.C.A. 55-10-601 et seq., in conducting a de 
novo review of the sentence the court consid- 
ered the evidence of defendant’s total turn- 
around in his lifestyle to become a reliable 
employee and reliable member of society; the 
presentence report, the principles of sentencing 
and arguments as to sentencing alternatives; 
and the fact that the violation arose as a result 
of aberrant conduct because defendant did not 
normally drive, in compliance with the order, 
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but only drove as a favor to pull a float in a 
parade. State v. Martin, 146 S.W.3d 64, 2004 
Tenn. Crim. App. LEXIS 62 (Tenn. Crim. App. 
2004). 

Imposition of partial consecutive sentences 
after defendant was convicted of drug charges 
was proper under T.C.A. §§ 40-35-102(1) and 
40-35-103(2) because defendant’s criminal ac- 
tivity was extensive and he was an appropriate 
candidate for partial consecutive sentencing. 
Prior criminal activity did not require prior 
convictions; prior criminal behavior was suffi- 
cient. State v. Hayes, 337 S.W.3d 235, 2010 
Tenn. Crim. App. LEXIS 684 (Tenn. Crim. App. 
Aug. 18, 2010), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 152 (Tenn. Feb. 17, 2011). 

Third defendant’s sentence was not exces- 
sive, as the trial court found five enhancing 
factors, including his criminal history, that the 
injuries inflicted upon the victim were life- 
threatening, defendant had previously violated 
probation, defendant possessed a firearm dur- 
ing the commission of the charged offenses, and 
the offenses resulted in serious bodily injury 
and he had already been convicted of a felony 
that resulted in serious bodily injury. State v. 
Bonds, 502 S.W.3d 118, 2016 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 7, 2016). 

Trial court properly sentenced defendant, a 
Range II, multiple offender, to 15 years of 
imprisonment for aggravated robbery because 
the sentence was within the statutory range, 
the trial court carefully considered the argu- 
ments of the parties, the evidence presented at 
the sentencing hearing, and the statutory fac- 
tors that defendant had three prior felony con- 
victions for aggravated robbery and had been 
on probation for the second offense at the time 
he committed the third, his actions were moti- 
vated by a desire to buy more drugs, he was not 
a candidate for alternative sentencing, he was 
the leader of two actors in the commission of 
the aggravated robbery at issue, and he did not 
establish that the sentence was improper. State 
v. Roberts, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 28, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
378 (Tenn. June 7, 2017). 

Trial court did not abuse its discretion by 
imposing the maximum sentences for each of 
defendant’s Class A misdemeanor convictions 
because it considered the mitigating factors 
and found that none were applicable to defen- 
dant. State v. Long, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 485 (Tenn. Crim. App. Oct. 3, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 611 (Tenn. Sept. 17, 2018). 

Trial court did not err in imposing defen- 
dant’s within-range sentence because the court 
considered all the relevant principles associ- 
ated with sentencing in imposing defendant’s 
sentence of split confinement for misdemeanor 
conviction of simple possession and felony con- 
viction of facilitation of the possession with 
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intent to sell or deliver .5 grams or more of 
cocaine because the court, in a written sentenc- 
ing order, enhanced defendant’s sentence based 
upon defendant’s previous history of criminal 
convictions but found no mitigating factors. 
State v. Bynum, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 924 (Tenn. Crim. App. Oct. 20, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 132 (Tenn. Feb. 14, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum punish- 
ment of twenty-five years for his attempted 
first degree murder conviction because it per- 
formed an extensive analysis evidencing its 
reasons for imposing the maximum sentence; 
the trial court specifically stated that it consid- 
ered the purposes and principles of the 1989 
Sentencing Act, and it placed on the record 
what enhancement and mitigating factors it 
considered. State v. Scott, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 28 (Tenn. Crim. App. 
Jan. 17, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 285 (Tenn. May 16, 2018). 

Twelve-year sentence imposed upon defen- 
dant for his conviction for vandalism was not 
excessive because the trial court properly ad- 
dressed the statutory factors it considered and 
the reasons for the sentence; the trial court 
determined that the level of damage defendant 
imposed was particularly great and that defen- 
dant demonstrated no remorse of any kind and 
posed a high risk for violence and thus, found 
the enhancing factors severely outweighed the 
applicable mitigating factors. State v. Swinford, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 292 
(Tenn. Crim. App. Apr. 17, 2018). 

Even assuming that the trial court misap- 
plied the criminal behavior enhancement factor 
in connection with defendant’s conviction of 
rape of a child and especially aggravated sexual 
exploitation of a minor, the trial court consid- 
ered all the relevant principles associated with 
sentencing, and defendant conceded that the 
trial court appropriately applied the enhance- 
ment factor of the abuse of a position of trust. 
State v. Baskins, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 416 (Tenn. Crim. App. May 
31, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 553 (Tenn. Sept. 14, 2018). 

Trial court did not abuse its discretion in 
determining the length of defendant’s sentence 
because it appropriately weighed the enhanc- 
ing and mitigating factors; defendant had a 
previous history of criminal convictions or 
criminal behavior, he was a leader in the com- 
mission of an offense involving two or more 
criminal actors, and before trial or sentencing, 
he failed to comply with the conditions of a 
sentence involving release into the community. 
State v. Madden, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 429 (Tenn. Crim. App. June 
5, 2018). 

Trial court imposed a within applicable range 
sentence after properly considering the evi- 


dence adduced at trial and the sentencing hear- 
ing, the presentence report, the principles of 
sentencing, the parties’ arguments, the nature 
and characteristics of the crime, the potential 
for rehabilitation, and the evidence of enhanc- 
ing factors; therefore, defendant’s sentence was 
presumed reasonable. State v. Woodard, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 697 
(Tenn. Crim. App. Sept. 13, 2018). 

Defendant was properly convicted of sexual 
exploitation of a minor and aggravated sexual 
exploitation of a minor because, inter alia, he 
admitted to having child pornography on his 
phone, many of the children depicted in the 
3000 images and 23 videos were infants and 
toddlers and the trial court properly considered 
the evidence and statutory factors. State v. 
Norton, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Mar. 8, 2019). 


11. Sentence Upheld on Appeal. 

Trial court did not err by ordering defen- 
dant’s three-year sentences for theft and ve- 
hicular assault to be served concurrently to 
each other but consecutively to defendant’s 
21-year sentence for aggravated vehicular ho- 
micide, resulting in a 24-year sentence; upon de 
novo review of the factors set forth in T.C.A. 
§ 40-35-1038, court of criminal appeals upheld 
defendant’s sentence because he had a record of 
criminal activity that included over 20 prior 
convictions and the sentence was within the 
appropriate range. State v. Bowman, 327 
S.W.3d 69, 2009 Tenn. Crim. App. LEXIS 35 
(Tenn. Crim. App. Jan. 14, 2009), appeal de- 
nied, — S.W.3d —, 2009 Tenn. LEXIS 395 
(Tenn. June 15, 2009), cert. denied, Bowman v. 
Tennessee, 175 L. Ed. 2d 388, 130 S. Ct. 559, 
2009 U.S. LEXIS 8080 (U.S. 2009). 

Trial court did not err in sentencing defen- 
dant under the Drug-Free School Zone Act as a 
Range II offender; the broad intent of the Act is 
that a defendant convicted of the facilitation of 
an offense proscribed by the Act is to be sen- 
tenced according to its requirements. State v. 
Gibson, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 484 (Tenn. Crim. App. June 23, 2015), 
affd in part, rev'd in part, 506 S.W.3d 450, 2016 
Tenn. LEXIS 832 (Tenn. Nov. 16, 2016). 

Trial court did not err in sentencing defen- 
dant under the Drug-Free School Zone Act as a 
Range II offender; the broad intent of the Act is 
that a defendant convicted of the facilitation of 
an offense proscribed by the Act is to be sen- 
tenced according to its requirements. State v. 
Gibson, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 484 (Tenn. Crim. App. June 23, 2015), 
affd in part, rev'd in part, 506 S.W.3d 450, 2016 
Tenn. LEXIS 832 (Tenn. Nov. 16, 2016). 

In a case in which defendant was convicted of 
one count of initiating the methamphetamine 
manufacturing process and three counts of 
driving on a revoked license, second offense or 
more, the court of criminal appeals concluded 
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that the trial court’s imposition of a 10-year 
sentence was presumptively reasonable and 
that defendant failed to rebut that presump- 
tion. State v. Wilburn, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 82 (Tenn. Crim. App. Feb. 6, 
2017). 

In a case in which defendant was convicted of 
reckless endangerment, aggravated kidnap- 
ping, and domestic assault, the trial court did 
not err in sentencing defendant to an effective 
sentence of ten years. Defendant’s mid-range 
sentence was within the appropriate range and 
complied with the principles and purposes of 
sentencing. State v. Williams, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 211 (Tenn. Crim. 
App. Mar. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 446 (Tenn. July 18, 
2017). 

Imposition of a three-year sentence man- 
dated the trial court’s considering probation as 
a sentencing option, but the trial court did not 
err in ordering defendant to serve his sentence 
in confinement; defendant drove after drinking 
all day, crashed his truck, and fled the scene, 
plus his probation had been revoked on five 
separate occasions, and he had a criminal his- 
tory of drug-related and driving-related convic- 
tions. State v. Penley, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 258 (Tenn. Crim. App. Apr. 7, 
2017). 

In a case in which defendant was convicted of 
rape of a child, defendant’s 27-year sentence 
was not excessive. When imposing sentence, 
the trial court considered all the relevant prin- 
ciples associated with sentencing, including the 
enhancement and mitigating factors. State v. 
Cruz, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 283 (Tenn. Crim. App. Apr. 17, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
514 (Tenn. Aug. 16, 2017). 

Trial court properly sentenced defendant be- 
cause the sentences were within the applicable 
range, and the trial court correctly applied all 
enhancement factors; the trial court identified 
several enhancement factors on the record and 
considered the principles and purposes of the 
Sentencing Act. State v. Armstrong, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 587 (Tenn. 
Crim. App. July 5, 2017). 

Trial court properly sentenced defendant un- 
der T.C.A. § 39-17-1307 to a term of incarcera- 
tion; while the trial court did not make specific 
findings regarding the determinations set forth 
in T.C.A. § 40-35-103(1)(A)-(C), the record sup- 
ported the imposition of a sentence of confine- 
ment because as a Range II, multiple offender 
under T.C.A. § 40-35-102(6)(A), he was not 
considered a favorable candidate for an alter- 
native sentence, he had prior felony convic- 
tions, and confinement was necessary to protect 
society. State v. Theus, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 613 (Tenn. Crim. App. July 
12, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 794 (Tenn. Nov. 16, 2017). 
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Trial court did not abuse its discretion when 
it sentenced defendant to an effective 12-year 
sentence for attempted aggrayated robbery; the 
trial court clearly stated its reasons for the 
sentence imposed, defendant’s sentence was 
within the appropriate range; and it was appar- 
ent that the trial court considered the purposes 
and principles of the Sentencing Act under 
T.C.A. §§ 40-35-210, 40-35-103. State v. Gray, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 695 
(Tenn. Crim. App. Aug. 7, 2017). 

In a theft of property case valued at $1,000 or 
more but less than $10,000, a Class D felony, 
the trial court did not err in imposing the 
maximum sentence of 12 years because the 
trial court properly applied enhancement fac- 
tors (1), (8), and (13) as defendant had multiple 
criminal convictions in addition to those ren- 
dering him a Range III, persistent offender, 
defendant was serving a sentence on probation 
at the time of the present offense, and defen- 
dant had previous probation and parole viola- 
tions; defendant’s criminal history had spanned 
20 years; the sentence for a Range III, persis- 
tent offender for a Class D felony was not less 
than eight years and not more than 12 years; 
and the sentence imposed was within range. 
State v. Buckner, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 716 (Tenn. Crim. App. Aug. 
14, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 875 (Tenn. Dec. 6, 2017). 

Defendant’s 15-year sentence for one count of 
sale and one count of delivery of a Schedule II 
controlled substance, morphine, was not exces- 
sive because the sentence was within the statu- 
torily-applicable range; besides defendant’s five 
prior felony convictions that established his 
range, defendant had convictions for contempt, 
simple possession, assault, domestic assault, 
contributing to the delinquency of a minor, 
under-age drinking, and vandalism; defendant 
had nine violations of orders of protection; and 
defendant had previously failed to comply with 
the conditions of his release into society. State 
v. Shelton, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 832 (Tenn. Crim. App. Sept. 11, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
33 (Tenn. Jan. 17, 2018). 

Trial court properly imposed a sentence of 
ten years’ confinement because the sentence 
was within the statutory range and presumed 
reasonable; the trial court applied enhance- 
ment factors, none of which were in dispute, 
engaged in an exhaustive analysis of the pur- 
poses and principles of sentencing, and consid- 
ered as mitigating factors defendant’s accep- 
tance of responsibility and specifically noted 
that his allocution to the victim was sincere and 
that he was a person who could be saved. State 
v. Lyezkowski, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 913 (Tenn. Crim. App. Oct. 16, 
aul 7), 

Defendant’s sentence was not excessive as he 
was on parole at the time he committed the 
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current offense and had already failed at parole 
at least twice before; his nearly 42 years of 
criminal activity and his past failures at reha- 
bilitation weighed in favor of lengthy incarcera- 
tion despite the fact that no serious bodily 
injury resulted from the theft of the truck; 
defendant’s sentence was within the appropri- 
ate range after a consideration of the principles 
and purposes of sentencing; and defendant did 
not show that the trial court abused its discre- 
tion in sentencing him to an effective sentence 
of 15 years. State v. Richards, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 956 (Tenn. Crim. 
App. Nov. 14, 2017). 

Trial court properly denied alternative sen- 
tencing because, while defendant was a favor- 
able candidate for alternative sentencing, the 
trial court found that defendant had a criminal 
history in addition to the five offenses at issue, 
that he was previously granted either partial 
suspended sentences or totally suspended sen- 
tences, and that there was a potential for de- 
fendant to be a “danger.” State v. Carter, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 409 
(Tenn. Crim. App. May 25, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 587 
(Tenn. Sept. 13, 2018). 

Trial court did not err in imposing the maxi- 
mum sentence of six years for voluntary man- 
slaughter as it was within the statutory range; 
defendant had a history of criminal behavior; 
he possessed and employed a firearm during 
the offense; and he did not hesitate in commit- 
ting a crime when the risk to human life was 
high. State v. Bell, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 539 (Tenn. Crim. App. July 
19, 2018). 

Trial court did not err by ordering defendant 
to serve his sentences for tampering with the 
evidence and filing false reports because the 
circumstances of the offenses could be de- 
scribed as shocking, offensive, or reprehensible 
because defendant, a police officer sworn to 
uphold the law, not only broke the law but also 
used his position as a police officer to do so, he 
manipulated the system in a way that broke 
the public trust, and the record supported the 
trial court’s finding of a need for deterrence to 
similarly-situated individuals. State v. Millan, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 810 
(Tenn. Crim. App. Nov. 1, 2018). 

Trial court did not err by ordering that defen- 
dant serve his sentence in confinement because 
defendant and another individual were in- 
volved in a shoplifting scheme, he had a long 
history of criminal conduct, and measures less 
restrictive than confinement had frequently or 
recently been applied unsuccessfully to him, 
and he was a professional criminal with a 
record of criminal activity that was extensive. 
State v. Talley, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 261 (Tenn. Crim. App. Apr. 24, 
2019). 
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12. Sentence Reversed and Remanded on 
Appeal. 

Trial court erred in denying a mother’s mo- 
tion to alter or amend an order finding her 
guilty of criminal contempt for non-payment of 
child support because nothing in the order 
indicated that it considered whether the moth- 
er’s sentence would be served consecutively or 
concurrently, and it completely omitted any 
discussion of the sentencing factors; the order 
failed to even indicate the statutory provision 
relies upon in finding the mother in contempt 
and imposing the sentence of incarceration. 
Burris v. Burris, 512 S.W.3d 239, 2016 Tenn. 
App. LEXIS 698 (Tenn. Ct. App. Sept. 20, 2016). 

It was not shown that the trial court consid- 
ered any of the purposes of sentencing in deter- 
mining defendant’s sentence, contrary to T.C.A. 
§§ 40-35-102, 40-35-103, 40-35-210, and while 
defendant was eligible for probation under 
T.C.A. § 40-35-303(a) because the sentence im- 
posed was less than 10 years, it was not shown 
that the trial court considered any of the appro- 
priate principles in denying defendant’s re- 
quest for full probation, and remand was nec- 
essary. State v. Powers, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 647 (Tenn. Crim. App. 
July 24, 2017). 

In a case in which defendant was convicted of 
vandalism of property valued at more than 
$500 but less than $1,000, although the record 
supported the imposition of a two-year sen- 
tence, it did not support a sentence of full 
confinement because a sentence of continuous 
confinement for a conviction of vandalism of 
property valued at less than $1,000 was statu- 
torily prohibited; thus, the case had to be re- 
manded for a new sentencing hearing at which 
the trial court could sentence defendant to 
sentencing alternatives, which included, but 
were not limited to, periodic confinement, work 
release, community corrections, probation, or 
judicial diversion. State v. Beauregard, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 29 
(Tenn. Crim. App. Jan. 16, 2018). 


13. Denial of Probation Affirmed. 

In a case where defendant was convicted, 
upon his guilty plea, of robbery, possession of a 
weapon on school property, and assault, the 
trial court did not err in failing to grant defen- 
dant full probation under T.C.A. § 40-35-303(b) 
as: (1) The presentence report contained defen- 
dant’s admission that defendant had never 
been employed, had dropped out of high school, 
and had not yet obtained a General Equiva- 
lency Diploma; (2) In the report, defendant 
admitted being a member of a gang; (3) Defen- 
dant’s extensive juvenile record was particu- 
larly relevant to potential for rehabilitation as 
defendant was only 17 when defendant commit- 
ted the offenses; and (4) Defendant’s continued 
criminal behavior clearly demonstrated a lack 
of rehabilitative potential. State v. Farmer, 239 
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S.W.3d 752, 2007 Tenn. Crim. App. LEXIS 277 
(Tenn. Crim. App. Mar. 28, 2007). 

Although the trial court erroneously relied on 
a fact not in the record in support of the denial 
of probation, it properly considered the statu- 
tory criteria and other facts supported by the 
record; the trial court considered the pre-sen- 
tence report, defendant’s lack of a criminal 
record, and his positive physical, mental, and 
social history, and it combined the need to avoid 
depreciating the seriousness of the offense with 
the need for deterrence and the nature and 
circumstances of the offense. State v. Sihapa- 
nya, 516 S.W.3d 473, 2014 Tenn. LEXIS 366 
(Tenn. Apr. 30, 2014). 

Although the trial court erroneously relied on 
a fact not in the record in support of the denial 
of probation, it properly considered the statu- 
tory criteria and other facts supported by the 
record; the trial court considered the pre-sen- 
tence report, defendant’s lack of a criminal 
record, and his positive physical, mental, and 
social history, and it combined the need to avoid 
depreciating the seriousness of the offense with 
the need for deterrence and the nature and 
circumstances of the offense. State v. Sihapa- 
nya, 516 S.W.3d 473, 2014 Tenn. LEXIS 366 
(Tenn. Apr. 30, 2014). 

Trial court found that probation would depre- 
ciate the seriousness of the burglary and theft 
and defendant lacked the potential for rehabili- 
tation, and thus the trial court’s denial of 
probation was afforded a presumption of rea- 
sonableness; the evidence supported the denial, 
as defendant admitted to using drugs daily for 
20 years, and to using drugs before the crime 
and using the money obtained from the crime to 
purchase more drugs, plus he had previously 
fled from Mississippi to Louisiana and was 
arrested as a fugitive from justice. State v. 
Firestone, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 103 (Tenn. Crim. App. Feb. 16, 2017). 

Trial court did not err by denying alternative 
sentencing in a child abuse case because the 
statutory factors were considered since it was 
determined that defendant had three misde- 
meanor convictions, the offense was particu- 
larly serious, and the victim was treated with 
exceptional cruelty; the child was repeatedly 
physically abused, had his arm broken due to 
twisting, and was forced to stand in a corner for 
entire days at a time. Moreover, the trial court 
expressed interest in the general deterrence 
effect that the sentence would have had; due to 
defendant’s conviction of three Class B felonies, 
she was not considered a favorable candidate 
for alternative sentencing. State v. Kyles, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 169 
(Tenn. Crim. App. Mar. 7, 2017). 

Trial court did not err by denying defendant 
alternative sentencing because defendant’s ar- 
gument that the trial court failed to consider 
the factors of this section was not supported by 
the record, the trial court found that confine- 
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ment was necessary to avoid depreciating the 
seriousness of the offense, it found that he was 
not truthful, T.C.A. § 40-35-113(7) was not ap- 
plicable because the testimony about his son’s 
health was offered to establish that defendant’s 
absence from the household would create a 
hardship due to the need for a specialized 
caretaker, and the record did not show that the 
trial court denied probation based on defen- 
dant’s release eligibility date. State v. Redden, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 193 
(Tenn. Crim. App. Mar. 15, 2017). 

In a case where defendant pled guilty to 
various drug-related offenses and received an 
effective sentence of eight years, the trial court 
did not abuse its discretion by denying an 
alternative sentence of probation or community 
corrections because, although defendant was 
eligible for alternative sentencing, he was not a 
favorable candidate for alternative sentencing; 
the trial court concluded that the best chance 
for defendant’s rehabilitation was through in- 
carceration given the highly addictive nature of 
methamphetamine; and, although defendant 
was a prima facie candidate for community 
corrections, the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of methamphetamine-related 
crimes. State v. Potts, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 312 (Tenn. Crim. App. Apr. 
25, 2017). 

Trial court did not err in denying probation 
because it considered the relevant sentencing 
considerations, and defendant did established 
that the trial court abused its discretion in 
denying alternative sentencing; the trial court 
saw no reason to go through probation consid- 
erations, noting that the “outrageous” crime 
was committed while in custody, and the pre- 
sentence report catalogued defendant’s seven 
prior criminal convictions and his revocation of 
probation. State v. Armstrong, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 587 (Tenn. Crim. 
App. July 5, 2017). 

Denial of probation was not improper, as the 
trial court’s determined probation would un- 
duly depreciate the seriousness of the offense, 
confinement would provide an effective deter- 
rent, and defendant was not a favorable candi- 
date for probation. State v. Lutrell, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 592 (Tenn. 
Crim. App. July 6, 2017). 

Trial court did not abuse its discretion by 
ordering that defendant serve his entire nine- 
year sentence in confinement because defen- 
dant’s involvement in the firing of a handgun 
into a crowd of people was a serious offense that 
warranted incarceration, and defendant’s lack 
of candor and close gang affiliation weighed 
against an award of alternative sentence. State 
v. Tenaz, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 658 (Tenn. Crim. App. July 27, 2017). 

Trial court did not err when it ordered defen- 
dant to serve the balance of his sentence incar- 
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cerated because it addressed at length defen- 
dant’s prior failed attempts at probation as his 
reasoning for revoking the sentence, and the 
trial court and defendant spoke candidly about 
defendant’s conduct that violated probation. 
State v. Vaughn, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 905 (Tenn. Crim. App. Oct. 6, 
2017). 

In a case in which defendant pled guilty to 
theft of property valued at $1000 or more but 
less than $10,000 and possession of drug para- 
phernalia in exchange for an effective sentence 
of eight years with the manner of service to be 
determined by the trial court, the trial court did 
not err in imposing a sentence of confinement 
and in denying defendant full probation be- 
cause defendant had a history of criminal con- 
duct spanning at least 26 years and including 
36 prior convictions; he admittedly had a long 
history of drug abuse; he removed merchandise 
from its appropriate box and replaced it with 
merchandise that was over $1000 more valu- 
able; and he did that after smoking heroin and 
while in possession of drug paraphernalia. 
State v. Hatley, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 968 (Tenn. Crim. App. Nov. 14, 
2017). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in denying 
defendant probation because, while he pled 
guilty to the reduced charge of attempted ag- 
gravated sexual battery, the evidence sup- 
ported the conclusion that he committed more 
than one completed aggravated sexual battery 
on his adopted daughter while she was under 
13 years old; he obtained custody of the victim, 
removing her from the guardianship of others 
who could have protected her from him; and the 
trial court’s finding that the presentence report 
was very disturbing supported the conclusion 
that it found the crime to be especially shock- 
ing, reprehensible, offensive, and of an exagger- 
ated degree. State v. Sexton, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 8 (Tenn. Crim. App. 
Jan. 5, 2018). 

Trial court did not err in ordering that defen- 
dant serve the 10-year sentence for attempted 
conspiracy to manufacture more than 300 
grams of methamphetamine in confinement, 
and in denying defendant probation because 
the trial court engaged in a detailed and thor- 
ough analysis to determine whether defendant 
should be granted anything less than a sen- 
tence of full confinement and it found that 
defendant had a history of criminal convictions, 
including three felony convictions committed 
while on probation; he had, at least two, possi- 
bly three probation revocations; and the facts 
and circumstances surrounding the offenses 
and the nature of the offenses included cooking 
methamphetamine when there were children 
around. State v. Kilgore, — S.W.3d —, 2018 


Tenn. Crim. App. LEXIS 13 (Tenn. Crim. App. 
Jan. 10, 2018). 

Trial court properly denied defendant’s re- 
quest for probation because the interests of 
society heavily outweighed the interests of de- 
fendant; three innocent bystanders were shot 
in the incident, there were two other innocent 
bystanders inside a house into which defendant 
also fired a gun, and defendant committed four 
shooting offenses with a handgun he obtained 
from another person and concealed prior to the 
shooting. State v. Collins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 255 (Tenn. Crim. App. 
Apr. 5, 2018). 

Defendant’s within-range sentence for at- 
tempted second-degree murder was proper be- 
cause (1) statutory factors were considered, and 
(2) probation was properly denied based on 
avoiding depreciating the seriousness of the 
crime, rather than the crime’s elements. State 
v. Wilson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 351 (Tenn. Crim. App. May 7, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
567 (Tenn. Sept. 13, 2018). 

While the trial court erroneously concluded 
that defendant was not eligible for probation, 
and, as a result, did not make any of the 
necessary findings under T.C.A. § 40-35-1038, 
the record fully supported the denial of all 
forms of alternative sentencing, because, by his 
own admission, defendant previously com- 
pleted two probationary sentences, neither of 
which deterred him from continuing to manu- 
facture methamphetamine, which he did while 
out on bond. State v. Vanwinkle, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 412 (Tenn. Crim. 
App. May 25, 2018). 

In a rape case, the trial court did not err in 
denying a sentence of probation or split confine- 
ment as the court was concerned with a number 
of the responses in the psychosexual evalua- 
tion; a sentence of probation would unduly 
depreciate the seriousness of the offense; and 
the victim testified as to the damage defendant 
caused her. State v. Danoff, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 503 (Tenn. Crim. App. 
July 6, 2018). 

Trial court did not abuse its discretion by 
denying defendant an alternative sentence be- 
cause it reviewed defendant’s lengthy criminal 
history dating back more than 30 years and 
including multiple driving and alcohol related 
offenses and defendant was on probation when 
he consumed a beverage containing alcohol. 
State v. Sams, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 582 (Tenn. Crim. App. Aug. 3, 
2018). 

In a perjury case in which defendant falsely 
accused the father of her child of horrific treat- 
ment, including holding a gun to her head and 
forcible oral, vaginal, and anal sex, the trial 
court did not abuse its discretion by denying 
defendant’s request for full probation and by 
ordering that she serve six months in confine- 
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ment because the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of the offense and particularly 
suited to provide an effective deterrence to 
others; she failed to accept responsibility for 
the crime; and she gave a statement for the 
presentence report in which she essentially 
maintained that her allegations against her 
child’s father were true. State v. Riner, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 676 
(Tenn. Crim. App. Sept. 4, 2018). 

Trial court did not err by denying defendant’s 
request for probation because over three years 
he committed six felonies, two misdemeanors, 
and threatened two witnesses, his conviction in 
one case failed to deter him from continuing to 
commit crimes, and while alcohol played a role 
in some of his actions he never sought treat- 
ment. State v. Robertson, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 688 (Tenn. Crim. App. 
Sept. 12, 2018). 

Trial court did not abuse its discretion in 
denying defendant alternative sentencing in 
sentencing defendant to 37 years in prison for 
his numerous convictions, which included two 
counts of reckless homicide, because it looked 
behind the plea agreement and found that he 
actually committed a felony murder and should 
be sentenced to life imprisonment. State v. 
Smith, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 722 (Tenn. Crim. App. Sept. 21, 2018). 

Sentence of four years on each count of acces- 
sory after the fact to aggravated robbery to be 
served concurrently was consistent with the 
purposes of sentencing was proper; because 
aggravated robbery was part of defendant’s 
originally charged and indicted offenses, it was 
not an abuse of discretion for the trial court to 
consider the underlying charge when making 
its decision to order confinement, and it was 
also not an abuse of discretion for the trial court 
to rely on the finding that defendant was un- 
truthful as a basis for denying probation. State 
v. Sims, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 189 (Tenn. Crim. App. Mar. 27, 2019). 

Trial court did not abuse its discretion by 
ordering defendant to serve 10 years of incar- 
ceration for her conviction for the initiation of a 
process to manufacture methamphetamine be- 
cause its decision, based on defendant’s crimi- 
nal record and her unsuccessful past attempts 
at completing an alternative sentence, was well 
supported by the evidence. The presentence 
report showed numerous convictions and 
charges against defendant related to her drug 
addiction, she had shown a history of non- 
compliance with alternative sentences, and she 
was serving a probation sentence when she 
committed the instant offense. State v. McTag- 
gart, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 286 (Tenn. Crim. App. May 1, 2019). 

Defendant’s criminal history included three 
felony convictions and 42 misdemeanor convic- 
tions, and the trial court properly determined 
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that he had an extensive history of criminal 
conduct, repeated violations of probation, was 
on probation when he committed the violent 
offenses of aggravated assault and domestic 
assault, and had a history of aggressive con- 
duct, such that the denial of probation was 
based on a proper application of the purposes 
and principles of sentencing. State v. Slappey, 
—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. June 6, 2019). 


14. Denial of Probation Improper. 

Trial court erred in denying defendant’s re- 
quest for probation after finding that defendant 
probably would have been successful on proba- 
tion and been rehabilitated and the court was 
not concerned about the community being at 
risk from defendant’s future criminal conduct. 
State v. Sihapanya, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 968 (Tenn. Crim. App. Nov. 
8, 2013), affd in part, rev'd in part, 516 S.W.3d 
473, 2014 Tenn. LEXIS 366 (Tenn. Apr. 30, 
2014). 

Trial court erred in finding that it did not 
have the authority to order defendant to serve 
his sentences for the drug convictions on pro- 
bation because the possession of a firearm with 
the intent to go armed during the commission 
of a dangerous felony statute limited the trial 
court’s discretion to grant probation only for 
convictions resulting from the possession of a 
firearm and did not limit the trial court’s dis- 
cretion to grant probation for the underlying 
dangerous felonies; thus, defendant, who was 
sentenced to three years each for the drugs 
convictions, was eligible for probation for those 
convictions. State v. Lindsey, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 451 (Tenn. Crim. App. 
June 20, 2018). 


15. Denial of Alternative Sentencing Af- 
firmed. 

Trial court did not abuse its discretion in 
denying defendant’s request for an alternative 
sentence and imposing a sentence of confine- 
ment because it carefully considered defen- 
dant’s prior criminal history and his prior pro- 
bationary sentences and reasoned that he was 
not a good candidate for alternative sentencing; 
defendant had outstanding warrants, a wide 
variety of prior convictions, and a prior viola- 
tion of probation charge that was dismissed 
because he was unable to be located. State v. 
Taylor, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 16 (Tenn. Crim. App. Jan. 11, 2017). 

Trial court did not abuse its discretion by 
denying defendant probation or an alternative 
sentence because he had a long history of 
criminal conduct, he had on more than one 
occasion failed to comply with measures less 
restrictive than incarceration, the instant case 
involved substantial damage to the victims, 
and defendant’s confinement was necessary to 
avoid depreciating the seriousness of the of- 
fense and was particularly suited to provide an 
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effective deterrence to others. State v. Cannady, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 27 
(Tenn. Crim. App. Jan. 17, 2017). 

In a case where defendant was indicted for 
second degree murder, but convicted of the 
lesser-included offense of voluntary man- 
slaughter, the trial court did not err in denying 
defendant’s request for an alternative sentence 
because, although defendant did not have a 
prior criminal history, and only one enhance- 
ment factor was applicable — that defendant 
possessed and employed a firearm during the 
offense, the trial court did not find any appli- 
cable mitigating factors; the trial court found 
that defendant was not an appropriate candi- 
date for alternative sentencing as she was 
totally unrepentant from a_ responsibility 
standpoint; and the trial court found that giv- 
ing defendant probation would depreciate the 
seriousness of the offense. State v. Elliott, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 26, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 300 
(Tenn. May 28, 2017). 

In a case where defendant pled guilty to 
aggravated burglary, as a Range I standard 
offender, the trial court did not err in denying 
alternative sentencing to defendant and in sen- 
tencing him to a term of imprisonment because 
defendant had already received two sentences 
to be served on probation and he failed to 
comply with the terms of his probation on at 
least two occasions; although the trial court did 
not properly find that there was a need for 
deterrence, the trial court determined that de- 
fendant’s long history of criminal conduct made 
imprisonment necessary to protect society; and 
the trial court was only required under the 
Sentencing Act to find one reason to properly 
confine defendant to prison and deny alterna- 
tive sentencing. State v. Allen, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 130 (Tenn. Crim. 
App. Feb. 24, 2017). 

Trial court did not abuse its discretion by 
denying defendant’s request for an alternative 
sentence for aggravated assault because the 
offense was committed with two weapons, the 
victim and defendant did not know each other, 
they were not arguing, the victim was assisting 
defendant at the time of the offense, the trial 
court found that defendant’s testimony was not 
credible, and it found that defendant’s lack of 
candor weighed against his grant of an alterna- 
tive sentence because he failed to accept re- 
sponsibility for the offense. State v. Adams, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 175 
(Tenn. Crim. App. Mar. 8, 2017). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence like 
probation, as the trial court considered the 
sentencing principles and all relevant facts; 
although the trial court did not explicitly ad- 
dress the mitigating factor that defendant’s 
criminal conduct did not cause or threaten 


serious bodily injury, the trial court considered 
it, but chose to give it little weight, which was 
its province, plus the trial court found that less 
restrictive measures had repeatedly been ap- 
plied to defendant without success. State v. 
Walker, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 200 (Tenn. Crim. App. Mar. 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
451 (Tenn. July 18, 2017). 

In a case where defendant pled guilty to two 
counts of aggravated burglary and one count of 
aggravated assault, the trial court did not err in 
imposing a sentence of confinement because the 
trial court engaged in a detailed and thorough 
analysis to determine whether defendant 
should be granted judicial diversion or proba- 
tion; and the trial court ultimately determined 
that the nature and circumstances of the of- 
fenses, that the need to avoid depreciating the 
seriousness of the offenses, and the fact that 
confinement was particularly suited to provide 
an effective deterrent to others likely to commit 
similar offenses justified the denial of an alter- 
native sentence. State v. Smith, — S.W.3d —, 


2017 Tenn. Crim. App. LEXIS 208 (Tenn. Crim. 


App. Mar. 20, 2017). 

Trial court properly sentenced defendant as a 
Range I, standard offender to 10 years for 
possession of cocaine and denied his request for 
alternative sentencing because he did not con- 
test the enhancement or mitigating factors 
found by the trial court, and, while defendant 
was eligible for alternative sentencing where 
his sentence was 10 years or less, he was not a 
favorable candidate for alternative sentencing 
inasmuch as he was convicted of a Class B 
felony, had a prior criminal record, was on 
probation at the time the offense occurred, 
never sought treatment for his drug addiction, 
and his potential for rehabilitation was poor. 
State v. Boykin, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 229 (Tenn. Crim. App. Mar. 27, 
2017). 

Because defendant was convicted of three 
Class B felonies, two counts of facilitation of 
aggravated child abuse and one count of facili- 
tation of aggravated child neglect, he was not a 
favorable candidate for alternative sentencing, 
plus the trial court found confinement neces- 
sary to avoid depreciating the seriousness of 
the offense and would provide an effective de- 
terrence to others; the trial court properly re- 
lied on defendant’s history, the seriousness of 
the offense, and general deterrence in denying 
alternative sentencing. State v. Ricketts, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 331 
(Tenn. Crim. App. May 5, 2017). 

Trial court did not abuse its discretion by 
sentencing defendant as a multiple offender to 
10 years in the Department of Correction at 
35% instead of alternative sentencing after he 
pleaded guilty to being a convicted felon in 
possession of a firearm with a prior violent 
felony because the record showed that the trial 
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court considered the relevant sentencing prin- 
ciples and applied them to the facts of the case 
and defendant had shown many times that he 
was unable to successfully complete a sentence 
involving probation or other forms of release 
into the community. State v. Ford, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 348 (Tenn. Crim. 
App. May 5, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 479 (Tenn. Aug. 18, 2017). 

Trial court did not err in denying alternative 
sentencing based on its determination that the 
defendant’s incarceration would avoid depreci- 
ating the seriousness of the offense, defendant’s 
shooting of her husband at point blank range 
after an argument over dinner, and provide an 
effective deterrence to others. State v. Jetton, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 414 
(Tenn. Crim. App. May 18, 2017). 

Defendant did not establish that the trial 
court abused its discretion in denying alterna- 
tive sentencing because the trial court consid- 
ered the relevant sentencing considerations; 
the trial court specifically noted defendant’s 
lengthy criminal history, that there had been 
less restrictive measures applied to him, and 
that there was a substantial risk that he would 
commit another crime if granted probation. 
State v. Zickefoose, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 520 (Tenn. Crim. App. June 
20, 2017). 

Trial court did not err by not sentencing 
defendant to community corrections because 
the trial court believed that confinement was 
necessary to protect society by restraining a 
defendant who had a long history of criminal 
conduct; despite his convictions and receiving 
probationary sentences previously, he contin- 
ued to reoffend; and his potential for rehabili- 
tation was poor. State v. Jones, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 523 (Tenn. Crim. 
App. June 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 620 (Tenn. Sept. 21, 
2017). 

In a case in which defendant pled guilty to 
three counts of forgery and received a total 
effective sentence of six years in the Tennessee 
Department of Correction, the trial court did 
not err in denying defendant alternative sen- 
tencing, specifically drug court, because the 
trial court found that considering defendant’s 
criminal history, commission of an offense 
while on bond, previous failures to comply with 
the terms of release, and breach of a private 
trust, he was not a good candidate for drug 
treatment. State v. Garwood, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 573 (Tenn. Crim. App. 
June 30, 2017). 

Trial court properly denied an alternative 
sentence based on defendant’s criminal history 
and probation violations, and his five-year sen- 
tences for three counts of possessing cocaine 
with intent to sell were within the statutory 
range under T.C.A. § 39-17-417(c)(2)(A), 40-35- 
112(a)(3); the trial court carefully considered 
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the evidence, enhancement and mitigating fac- 
tors under T.C.A. §§ 40-35-113, 40-35-114, and 
the purposes and principles of sentencing un- 
der T.C.A. §§ 40-35-210, 40-35-102, 40-35-103, 
and no abuse of discretion was found. State v. 
Cogshell, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 641 (Tenn. Crim. App. July 21, 2017). 

Trial court did not abuse its discretion by 
ordering a fully-incarcerated sentence because 
defendant had a lengthy criminal history and 
the trial court was concerned about his failure 
to comply with court orders; because the trial 
court considered all relevant principles associ- 
ated with sentencing, no error attended the 
imposition of the within-range sentence. State 
v. Day, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 656 (Tenn. Crim. App. July 27, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
873 (Tenn. Dec. 6, 2017). 

Defendant failed to establish an abuse of 
discretion or overcome the presumption of rea- 
sonableness afforded to the trial court’s denial 
of alternative sentencing because the record 
supported the determination that incarceration 
was necessary to avoid depreciating the seri- 
ousness of the offense; the presentence report 
indicated that defendant’s prior convictions 
could have rendered him a Range II, multiple 
offender, and he failed to successfully complete 
probation for a felony theft conviction. State v. 
Coleman, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 659 (Tenn. Crim. App. July 28, 2017). 

Trial court did not abuse its discretion by 
requiring defendant to serve in confinement 
her 10-year sentence for 19 counts of prescrip- 
tion medication fraud and 36 counts of identity 
theft because she had a long history of criminal 
conduct, as she was taking prescription medi- 
cation from patients as early as February 2011, 
and the trial court believed there was a need to 
avoid depreciating the seriousness of the of- 
fense and a need for deterrence, as the record 
established that defendant was a nurse who 
took prescription pain medication from hospice 
patients who were entrusted in her care. State 
v. Walls, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 666 (Tenn. Crim. App. July 31, 2017). 

In a case in which defendant pled guilty to 
one count of robbery and two counts of assault, 
and received a total effective sentence of eight 
years, 11 months and 29 days, the trial court 
did not abuse its discretion by imposing a 
sentence of confinement because, although de- 
fendant received a sentence of less than 10 
years, he was sentenced as a Range II, multiple 
offender and, thus, he was not a favorable 
candidate for probation; defendant was not 
eligible for community corrections as he was 
convicted of the felony offense of robbery, a 
crime against the person; defendant had prior 
probation and community corrections sen- 
tences revoked; and defendant’s criminal re- 
cord and the seriousness of the offense sup- 
ported a sentence of confinement. State v. 
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Churchwell, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 722 (Tenn. Crim. App. Aug. 15, 
2017). 

Trial court did not err in sentencing defen- 
dant to a term of imprisonment, rather than 
alternative sentencing, after defendant pleaded 
of nolo contendere to attempted aggravated 
child neglect because the court found that con- 
finement was necessary to avoid depreciating 
the seriousness of the offense as defendant’s 
neglect left defendant’s child almost dead from 
malnutrition, the infant victim was particu- 
larly vulnerable, defendant abused defendant’s 
position of private trust with the victim, and 
defendant was not amenable to rehabilitation. 
State v. McLerran, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 729 (Tenn. Crim. App. Aug. 
16, 2017). 

In a case in which defendant pled guilty to 
aggravated burglary and theft of property val- 
ued at less than $500, the trial court did not 
abuse its discretion when it ordered defendant 
to serve his sentence in confinement because he 
caused his victims to change their lives because 
of their fear and feeling of lack of security in 
their homes; the trial court specifically stated 
that it was imperative to confine defendant in 
order to avoid depreciating the seriousness of 
the crime; and the trial court found that defen- 
dant had a serious drug problem that could be 
addressed while he was incarcerated, and it 
ordered drug treatment, with the promise that 
it would review the case again after defendant 
completed treatment. State v. Thomas, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 760 
(Tenn. Crim. App. Aug. 24, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 877 
(Tenn. Dec. 6, 2017). 

Trial court did not abuse its discretion in 
denying alternative sentencing and ordering 
defendant to serve a portion of her within- 
range sentence in confinement, as it was not an 
isolated sale of pills, defendant played a major 
role, and defendant was not honest in her 
representation to the court or the jury. State v. 
Burton, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 821 (Tenn. Crim. App. Sept. 7, 2017). 

Trial court did not abuse its discretion in 
denying an alternative sentence given defen- 
dant’s extensive criminal history including over 
20 prior convictions, previous failure to comply 
with probation rules by failing past drug 
screens, failure to pay restitution, failure to 
meet the terms of supervision, and failure to 
maintain employment. State v. Clark, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 885 
(Tenn. Crim. App. Sept. 29, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 101 
(Tenn. Jan. 23, 2018). 

Defendant failed to show that the trial court 
abused its discretion by denying defendant’s 
request for alternative sentencing and in order- 
ing defendant to serve a sentence in confine- 
ment because the court determined that incar- 
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ceration was necessary to avoid depreciating 
the seriousness of the offense. Furthermore, 
although the trial court noted that defendant’s 
criminal history was not extensive, the court 
noted defendant’s prior convictions for theft, 
assault, harassment, obstruction of service of 
process, and domestic assault. State v. Mims, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 979 
(Tenn. Crim. App. Nov. 22, 2017). 

Trial court did not err in denying defendant 
probation or an alternative sentence because, 
although defendant’s eight-year sentence for 
child abuse was for less than 10 years, and he 
was eligible for probation, as a Range II, mul- 
tiple offender, he was not considered a favor- 
able candidate for alternative sentencing; he 
had an extensive prior criminal history and 
measures less restrictive than confinement had 
been unsuccessfully applied to him previously; 
and the trial court found confinement neces- 
sary to avoid depreciating the seriousness of 
the offense of child abuse of a mentally handi- 
capped child. State v. Gerg, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1012 (Tenn. Crim. 
App. Dec. 7, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 179 (Tenn. Mar. 14, 2018). 

In a case in which defendant pled guilty to 
reckless aggravated assault, reckless endan- 
germent, driving under the influence, simple 
possession of buprenophine, and simple posses- 
sion of marijuana, the trial court did not err in 
ordering that defendant serve his effective two- 
year sentence in confinement because defen- 
dant’s extensive criminal history and his lack of 
success while on probation for previous offenses 
justified the denial of alternative sentencing as 
the 29-year-old defendant had prior convictions 
for aggravated burglary, theft, two counts of 
manufacturing a controlled substance, posses- 
sion of a gun during the sale of marijuana, and 
grand larceny; and he violated his probation on 
the aggravated burglary and theft convictions. 
State v. Jones, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 39 (Tenn. Crim. App. Jan. 19, 
2018). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence, 
when defendant pleaded guilty to burglary and 
multiple counts of forgery, because the court 
considered defendant’s criminal history, defen- 
dant was facing additional charges at the time 
of sentence, and previous attempts at alterna- 
tive sentencing had failed. While defendant 
testified to being addicted to drugs and alcohol, 
there was no evidence that treatment of defen- 
dant’s issues was best served in the community 
rather than in a correctional institution. State 
v. Shields, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 70 (Tenn. Crim. App. Jan. 30, 2018). 

Trial court did not abuse its discretion in 
denying alternative sentencing because it con- 
sidered the relevant sentencing considerations; 
the trial court specifically noted defendant’s 
criminal history, the fact that defendant was 
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previously sentenced to probation, and the fact 
that he was on community corrections at the 
time of the offense, and it expressed doubt with 
regard to his ability to be rehabilitated based 
on the fact that he was on community correc- 
tions at the time of the offense. State v. Gordon, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 117 
(Tenn. Crim. App. Feb. 20, 2018). 

Trial court properly ordered that defendant 
serve her sentences in confinement because it 
found that confinement was necessary to pro- 
tect society from defendant and that she lacked 
potential for rehabilitation; as a Range II, mul- 
tiple offender, defendant was eligible for alter- 
native sentencing, but she was not considered a 
favorable candidate for alternative sentencing. 
State v. Hottiman, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 159 (Tenn. Crim. App. Feb. 
28, 2018), appeal denied, — S.W.3d —, 2018 
Tenn.. LEXIS 455 (Tenn. July 19, 2018). 

Trial court properly ordered that defendant 
serve her sentences in confinement because it 
found that confinement was necessary to pro- 
tect society from defendant and that she lacked 
potential for rehabilitation; the trial court was 
greatly troubled by defendant’s likelihood to 
re-offend and her lack of potential for rehabili- 
tation, and it stated defendant posed a threat to 
the public given her prior history and her 
continual disregard of conforming her conduct 
to the requirements of the law. State v. Hotti- 
man, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 159 (Tenn. Crim. App. Feb. 28, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
455 (Tenn. July 19, 2018). 

Trial court did not err in imposing a sentence 
of confinement and in denying defendant’s re- 
quest for probation or alternative sentencing 
because defendant had a long history of crimi- 
nal conduct and measures less restrictive than 
confinement had been applied unsuccessfully to 
defendant. Defendant was ineligible for com- 
munity corrections because defendant’s convic- 
tions for reckless endangerment and aggra- 
vated burglary were crimes against a person 
and none of the programs available in the 
community recommended defendant for en- 
hanced probation. State v. Ray, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 162 (Tenn. Crim. 
App. Mar. 2, 2018). 

In a case in which defendant, the victim’s 
grandfather, was convicted of attempted rape 
and attempted incest, the trial court did not 
abuse its discretion by denying defendant an 
alternative sentence because the evidence pre- 
sented at trial and at the sentencing hearing 
established that the victim was traumatized 
and hurt by defendant’s actions and that the 
impact on defendant’s family was substantial; 
both the nature of defendant’s relationship to 
the victim and the violation of her trust in him 
were particularly detrimental to the victim; 
and defendant’s inappropriate sexual behavior 
towards the victim lasted over a period of two 


CRIMINAL PROCEDURE 44 


years. State v. Davis, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 189 (Tenn. Crim. App. Mar. 
14, 2018). 

Trial court did not abuse its discretion by 
denying defendant’s request for an alternative 
sentence and by ordering confinement, after 
defendant’s conviction for vehicular homicide 
by intoxication, reckless endangerment, and 
failure to exercise due care while operating a 
motor vehicle, because defendant’s children 
were unrestrained in defendant’s car, defen- 
dant was not forthcoming about drug use, de- 
fendant showed a disregard for others, and 
confinement was necessary to avoid depreciat- 
ing the seriousness of the offense and for deter- 
rence. State v. Robinson, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 200 (Tenn. Crim. App. 
Mar. 19, 2018). 

Trial court did not abuse its discretion by 
denying any form of alternative sentencing for 
defendant’s one-year failure to appear sentence 
because defendant admitted that she walked 
out of the facility where she was receiving 
treatment as she was upset with their policies 
and that it was the second time she had left the 
program without permission; according to de- 
fendant’s mother, defendant waited almost two 
weeks after learning that a warrant had been 
issued for her arrest before turning herself in to 
the jail; defendant was untruthful about not 
using drugs after 2015; and defendant had been 
granted both probationary and community cor- 
rections sentences and multiple, unsuccessful 
chances at drug rehabilitation. State v. Sims, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 214 
(Tenn. Crim. App. Mar. 22, 2018). 

Denial of alternative sentencing was sup- 
ported by the lack of evidence of a mental 
health disorder, the circumstances surrounding 
the offenses, the fact that the thefts were large, 
and defendant’s lack of potential for rehabilita- 
tion. State v. Kim, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 264 (Tenn. Crim. App. Apr. 6, 
2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve his four-year sen- 
tence for robbery in confinement after consid- 
ering the nature of the offense, defendant’s age 
and lack of potential for rehabilitation, and 
defendant’s years of drug use without seeking 
treatment. State v. Smith, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 265 (Tenn. Crim. App. 
Apr. 6, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 346 (Tenn. June 6, 2018). 

Trial court did not err in ordering defendant 
to serve his six-year sentence for attempted 
aggravated robbery in confinement and in de- 
nying alternative sentencing because confine- 
ment was necessary to avoid depreciating the 
seriousness of the offense and for deterrence as 
the record showed that defendant and co-defen- 
dant attacked the victim at gun point in broad 
daylight in a parking lot as she was leaving a 
store in order to take her money and vehicle; at 
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the sentencing hearing, the victim testified that 
she had a concussion, could not work for one 
month, and she required psychological counsel- 
ing; and she testified that she thought she 
would die during the attack because she had 
seen the faces of defendant and his co-defen- 
dant. State v. Cosby, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 540 (Tenn. Crim. App. July 
19, 2018). 

Trial court did not abuse its discretion when 
it denied defendant’s request for an alternative 
sentence and ordered defendant to serve the 
sentence in the Tennessee Department of Cor- 
rection because the court considered the pur- 
poses and principles of sentencing. Defendant 
had an extensive history of criminal offenses, 
measures less restrictive than confinement had 
on multiple occasions been unsuccessfully ap- 
plied to defendant, and defendant was released 
on community corrections at the time when 
defendant committed the offenses. State v. An- 
drews, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 568 (Tenn. Crim. App. July 30, 2018). 

In a case in which defendant was convicted of 
initiating a process intended to result in the 
manufacture of methamphetamine, the trial 
court correctly sentenced defendant because he 
was not considered a favorable candidate for 
alternative sentencing, and he was ineligible 
for probation as he received a sentence of 11 
years; and denial of a community corrections 
sentence was appropriate as defendant had 
been released on probation in the past and had 
failed to comply with the terms of release, and 
defendant’s rehabilitation potential was poor 
and he was highly likely to reoffend. State v. 
Mathis, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 595 (Tenn. Crim. App. Aug. 9, 2018). 

Trial court did not abuse its discretion when 
it denied defendant’s request for an alternative 
sentence because it considered the purposes 
and principles of sentencing as well as the 
factors relevant to imposing a sentence of con- 
finement; the record supported the trial court’s 
findings that defendant had an extensive his- 
tory of criminal offenses and that measures less 
restrictive than confinement had on multiple 
occasions been unsuccessfully applied to him. 
State v. Kelley, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 664 (Tenn. Crim. App. Aug. 29, 
2018). 

Trial court did not abuse its discretion by 
denying defendant’s request for an alternative 
sentence for his convictions of vehicular homi- 
cide and DUI per se, based on the need to avoid 
depreciating the seriousness of the offense, 
because it considered the particular circum- 
stances of the offense, including that defendant 
hopped a curb with his vehicle and pulled onto 
a busy highway, directly into the victim’s path. 
The trial court also deemed defendant’s blood 
alcohol content at over three times the legal 
limit as excessive. State v. Cofrancesco, — 


S.W.3d —, 2018 Tenn. Crim. App. LEXIS 725 
(Tenn. Crim. App. Sept. 24, 2018). 

Defendant’s consecutive sentences of 10 
years, three years, and three years for vehicu- 
lar homicide by intoxication and two vehicular 
assaults were proper because mid-range sen- 
tences were appropriate; the enhancement of 
her sentences was proper based on her actions 
causing a direct risk to the lives of people other 
than the victims, and her long history of unlaw- 
ful drug use; for purposes of consecutive sen- 
tencing, defendant was a dangerous offender as 
she had a long history of substance abuse and 
prior failed attempts at treatment, drove while 
intoxicated, caused a deadly head-on collision, 
and showed no concern for the victims; and 
alternative sentencing was not appropriate as 
she lacked potential for rehabilitation. State v. 
Beasley, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 765 (Tenn. Crim. App. Oct. 11, 2018). 

In a case in which defendant was charged 
with first degree premeditated murder, but 
convicted of the lesser-included offense of vol- 
untary manslaughter, the trial court did not err 
in denying defendant alternative sentencing, 
and in holding that confinement was appropri- 
ate due to defendant’s history of criminal con- 
duct and to avoid depreciating the seriousness 
of the offense because the record supported the 
determination that defendant had a long his- 
tory of criminal conduct, including continued 
long-term use of illegal drugs, which did not 
cease even after the victim’s death. State v. 
Jarman, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 832 (Tenn. Crim. App. Nov. 8, 2018). 

Trial court did not abuse its discretion by 
denying defendant alternative sentencing and 
ordering him to serve his sentences for aggra- 
vated burglary in confinement because the re- 
cord amply supported its findings that defen- 
dant’s criminal history was extensive and that 
he had violated probation on numerous occa- 
sions, as defendant acknowledged his extensive 
criminal history and numerous probation vio- 
lations during his testimony at the sentencing 
hearing. Defendant also acknowledged that he 
was no parole at the time he committed the first 
aggravated burglary and that he was released 
on bond when he committed the second aggra- 
vated burglary. State v. Grosse, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 859 (Tenn. Crim. 
App. Nov. 26, 2018). 

Trial court properly denied alternative sen- 
tencing for defendant’s guilty-pleaded convic- 
tions of kidnapping, aggravated domestic as- 
sault, possession of a schedule I controlled 
substance, possession of a synthetic drug, and 
possession of drug paraphernalia because, 
while the imposition of an effective six-year 
sentence mandated the trial court’s consider- 
ation of probation as a sentencing option, de- 
fendant’s lengthy criminal history and previous 
failure to abide by the terms of his probation 
supported the trial court’s determination that 
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confinement of defendant was necessary. State 
v. Rose, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 918 (Tenn. Crim. App. Dec. 26, 2018). 

Trial court did not abuse its discretion in 
ordering defendant to serve defendant’s sen- 
tence in confinement because the court mainly 
denied defendant’s request for an alternative 
sentence based upon the need to protect society 
by restraining a defendant who had a long 
history of criminal conduct. The trial court also 
mentioned the need to avoid depreciating the 
seriousness of the aggravated assault offense 
for which defendant was convicted and the 
need for deterrence. State v. Wood, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 55 (Tenn. 
Crim. App. Jan. 28, 2019). 

Sentences of 11 months and 29 days for 
simple possession of marijuana was upheld, as 
defendant lacked truthfulness, confinement 
was necessary to avoid depreciating the seri- 
ousness of the offense, and incarceration pro- 
vided an effective deterrent; as the sentences 
were within the appropriate range for his con- 
victions and reflected the proper application of 
the purposes and principles of the sentencing 
act, the trial court did not abuse its discretion 
in denying an alternative sentence, including 
probation. State v. Hampton, — 8.W.3d —, 2019 
Tenn. Crim. App. LEXIS 159 (Tenn. Crim. App. 
Mar. 12, 2019). 

Trial court did not abuse its discretion in 
declining to impose an alternative sentence 
after defendant pled guilty to eight counts of 
theft of property, as defendant was sentenced 
as a Range II offender and as such was not 
considered to be a favorable candidate for alter- 
native sentencing and defendant had an exten- 
sive criminal history and had found to comply 
with the terms for probation and parole. State 
v. Lassiter, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 197 (Tenn. Crim. App. Mar. 28, 2019). 

In a case in which defendant pled guilty to 
being a felon in possession of a firearm and 
identity theft and received a total effective 
sentence of 10 years, the trial court did not err 
in denying defendant’s petition for a suspen- 
sion of his sentence because defendant had a 
long history of criminal conduct; he repeatedly 
used drugs and violated the law; measures less 
restrictive than confinement had been unsuc- 
cessful; and defendant had poor potential for 
rehabilitation. State v. Pettis, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 209 (Tenn. Crim. 
App. Mar. 29, 2019). 

Trial court did not err when defendant 
pleaded guilty to soliciting sexual exploitation 
of a minor in denying alternative sentencing 
because, although defendant did not have a 
criminal history, defendant was at risk for 
committing additional crimes based on the evi- 
dence presented, less restrictive measures than 
confinement had not been frequently applied in 
similar cases, and confinement was an effective 
deterrent for others, whereas an alternative 
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sentence would have depreciated the very seri- 
ous nature of the crime. State v. Gantt, — 
S.W.3d —, 2019 Tenn. Crim.,App. LEXIS 213 
(Tenn. Crim. App. Apr. 4, 2019). 

Defendant was properly denied alternative 
sentencing because he was not considered to be 
a favorable candidate for alternative sentenc- 
ing as rape was a Class B felony; he lacked the 
potential for rehabilitation; and his act of forc- 
ing a mentally disabled nine-year-old child to 
engage in oral sex when he was supposed to be 
that child’s caretaker was shocking and repre- 
hensible. State v. Keener, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 269 (Tenn. Crim. App. 
Apr. 26, 2019). 

In a case in which defendant pled guilty to 
attempted second degree murder, the trial 
court did not err in denying defendant alterna- 
tive sentencing because the record showed that 
defendant attacked the victim from behind, 
stabbing him four times and causing life- 
threatening injuries that required the victim to 
undergo open heart surgery; and defendant 
committed the offense in the presence of the 
victim’s four-year-old child, which satisfied the 
requirement that the offense be especially vio- 
lent, horrifying, shocking, reprehensible, and 
offensive. State v. Underwood, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 302 (Tenn. Crim. 
App. May 10, 2019). 


16. Sentence Upheld. 

Trial court did not err in ordering defendant 
to serve the maximum consecutive misde- 
meanor sentences after he pleaded guilty to 
leaving the scene of an accident and Driving 
Under the Influence (DUI) because it found 
that defendant had recently been in trouble 
with the law on several occasions and that he 
had a problem with his temper; while on bond, 
defendant twice cut off his alcohol monitoring 
bracelet and was arrested on multiple occasions 
for DUI. State v. Layhew, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 19 (Tenn. Crim. App. 
Jan. 13, 2017). 

In a case in which defendant pleaded guilty 
to aggravated sexual battery and was sen- 
tenced as a Range I standard offender to a term 
of imprisonment of nine years and six months, 
the court of criminal appeals concluded that 
defendant did not overcome the presumption of 
reasonableness granted to the trial court’s in- 
range sentence and that the trial court did not 
abuse its discretion in setting the length of 
defendant’s sentence. The trial court’s imposi- 
tion of a sentence below the midpoint of the 
applicable sentencing range was not excessive 
in light of the factual basis provided by the 
State for defendant’s guilty plea. State v. Utz, 
— 8.W.3d —, 2017 Tenn. Crim. App. LEXIS 58 
(Tenn. Crim. App. Jan. 27, 2017). 

Four-year sentences were within the statu- 
tory range and presumed reasonable because 
defendant was a Range I, Standard Offender 
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and subject to a sentencing range of three to six 
years for the offenses of sexual battery by an 
authority figure and statutory rape by an au- 
thority figure, both Class C felonies; although 
the trial court erroneously applied the vulner- 
able victim enhancement factor, the sentences 
were supported by the record and consistent 
with the purposes and principles of sentencing. 
State v. Pompa, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 196 (Tenn. Crim. App. Mar. 15, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 453 (Tenn. July 28, 2017). 

In connection with defendant’s convictions of 
facilitation of dogfighting, the trial court did 
not err in ordering defendant to serve 60 days 
of his concurrent sentences of 11 months and 29 
days in confinement and the remainder on 
probation; he had a prior criminal history of 
felony conviction and several misdemeanor con- 
victions and he violated parole on at least one 
occasion. State v. Trent, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
Mar. 30, 2017). 

Trial court did not abuse its discretion by 
sentencing defendant to 11 months, 29 days 
confinement at 75% release eligibility for two 
counts of misdemeanor delivery of a controlled 
substance because defendant did not present 
proof as to why confinement was improper and 
probation was in his and the public’s best 
interest, as he had two previous violations of 
probation. State v. Lee, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 342 (Tenn. Crim. App. 
May 5, 2017). 

Others were in the area when defendant 
began shooting, and thus the trial court did not 
abuse its discretion in applying the enhance- 
ment factor regarding no hesitation to commit a 
crime when the risk to human life was high, 
plus nothing established that the trial court 
wholly departed from the statutes in applying 
the various enhancement factors and within- 
range sentences; thus, there was no abuse of 
discretion in defendant’s sentences of 23 years 
for aggravated robbery, five years for aggra- 
vated assault, and four years for attempted 
voluntary manslaughter. State v. Steed, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. May 5, 2017). 

In a case in which defendant was sentenced 
to serve 10 years in confinement for selling 
one-half gram or more of a Schedule II con- 
trolled substance, the length of defendant’s 
sentence was not excessive because defendant 
did not contest the applicability of the two 
enhancement factors found by the trial court; 
and the trial court was clearly troubled by 
defendant’s prior criminal history and failure 
to abide by the terms of his prior probation 
sentences. State v. Jones, — S.W.3d —, 2017 
Tenn. Crim, App. LEXIS 523 (Tenn. Crim. App. 
June 21, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 620 (Tenn. Sept. 21, 2017). 


In an aggravated sexual battery case, defen- 
dant’s sentence of 11 years’ confinement at 
100% was not excessive because the trial court 
did not abuse its discretion in applying en- 
hancement factor number one that defendant 
had a previous history of criminal behavior as 
the victim testified defendant touched him on 
one of the church trips in such a way that made 
him uncomfortable, the trial court referenced 
several such accusations by the victim in a 
recorded phone call and his medical records, 
and defendant put on no proof that those alle- 
gations were false; defendant abused a position 
of public or private trust; and the trial court, as 
was its prerogative, declined to take into ac- 
count any of defendant’s mitigating evidence. 
State v. Alvarado, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 548 (Tenn. Crim. App. June 
27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 677 (Tenn. Oct. 4, 2017). 

As a Range II, multiple offender convicted of 
a Class C felony, unlawful possession of a 
firearm under T.C.A. § 39-17-1307, the appli- 
cable sentencing range was six to ten years 
under T.C.A. § 40-35-112(b)(3), and the trial 
court imposed a nine-year sentence; the trial 
court considered the principles of sentencing 
for purposes of T.C.A. §§ 40-35-210, 40-35-103, 
the nature of the offense, and enhancing and 
mitigating factors, such that there was no 
abuse of discretion. State v. Theus, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 613 (Tenn. 
Crim. App. July 12, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 794 (Tenn. Nov. 
16, 2017). 

Trial court did not abuse its discretion in 
sentencing defendant to 10 years and six 
months for aggravated robbery under T.C.A. 
§ 39-13-402(a)(1); even if the trial court misap- 
plied the enhancement under T.C.A. § 40-35- 
114(17), the trial court found § 40-35-114(1) 
applicable, which was an adequate basis for 
enhancement, and defendant did not contest 
this, plus the trial court considered the pur- 
poses and principles of sentencing under T.C.A. 
§§ 40-35-210, 40-35-103. State v. Farris, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 620 
(Tenn. Crim. App. July 12, 2017). 

Because a trial court carefully considered the 
evidence, the enhancement and mitigating fac- 
tors, and the purposes and principles of sen- 
tencing, defendant failed to establish an abuse 
of discretion or to overcome the presumption of 
reasonableness afforded sentences within the 
applicable range; the trial court properly ap- 
plied enhancement factors, which supported 
the maximum sentence, and defendant did not 
object to the presentence report containing his 
prior convictions and probation revocations. 
State v. Blackman, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 636 (Tenn. Crim. App. July 
20, 2017). 

Record supported the trial court’s conclusion 
that confinement was necessary to avoid depre- 
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ciating the serious nature of defendant’s con- 
victions, including the repeated sale of heroin, a 
Schedule I substance, and defendant’s continu- 
ing to possess a firearm despite having been 
previously convicted of several felonies. State v. 
Lewis, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 745 (Tenn. Crim. App. Aug. 22, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
880 (Tenn. Dec. 6, 2017). 

Trial court did not abuse its discretion when 
sentencing defendant to the maximum sen- 
tences of incarceration available for each of 
defendant’s attempted first degree murder con- 
victions because the trial court relied heavily 
on defendant’s criminal history and noted de- 
fendant could have been sentenced as a Range 
II offender. In addition, the trial court found the 
facts established at trial indicated defendant 
was the leader in the commission of the of- 
fenses and that defendant acted without hesi- 
tation when the risk to human life was high. 
State v. Sims, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 814 (Tenn. Crim. App. Sept. 5, 
2017). 

Denial of full probation was supported by the 
trial court’s consideration of the deterrence 
value as it related to defendant, that confine- 
ment would avoid depreciating the seriousness 
of the offense, and the exaggerated circum- 
stances of the offense, which included defen- 
dant’s unprovoked attack, with a gun he 
brought to the dispute and used to shoot the 
victim, and his lack of concern for the victim 
during the altercation. State v. Miller, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 912 
(Tenn. Crim. App. Sept. 13, 2017). 

Defendant was not entitled to relief regard- 
ing his sentences of eight and sixteen years for 
delivery of cocaine under T.C.A. § 39-17-417; 
the enhancement factor in T.C.A. § 40-35- 
114(1) was supported by the record, given de- 
fendant’s three previous cocaine-related and 
other convictions, the sentences were within 
the appropriate range under T:C.A. § 40-35- 
112(b)(2), (b)(3), and the trial court properly 
applied the purposes and principles of sentenc- 
ing for purposes of T.C.A. §§ 40-35-102, 40-35- 
103. State v. Whisnet, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 849 (Tenn. Crim. App. Sept. 
15, 2017). 

After pleading guilty to the rape of the vic- 
tim, defendant’s adult daughter, the trial court 
did not err by imposing the maximum available 
sentence of 20 years’ incarceration on defen- 
dant because, of the five enhancement factors 
applied, the trial court stated that the abuse of 
trust was very significant, stating that there 
was no greater trust than a parent and child 
relationship; the court considered defendant’s 
social history to be troubling due to his lack of 
clear employment and his failure to signifi- 
cantly support any of his six children; the court 
found no mitigating factors were applicable; 
and, with respect to the victim impact state- 
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ment, the court found that the victim explained 
in vivid detail how the rape had destroyed her 
life. State v. Vincent, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 878 (Tenn. Crim. App. Sept. 
28, 2017). 

Record supported the maximum sentence 
within range for rape of a child under T.C.A. 
§§ 39-13-522, 39-13-503(a)(2), plus aggravated 
and especially aggravated sexual exploitation 
of a minor conviction under T.C.A. §§ 39-17- 
1004(a)(1), 39-17-1005(a)(1); the trial court con- 
sidered all the relevant principles associated 
with sentencing under T.C.A. § 40-35-1038, 
when imposing the sentences in this case. State 
v. Smartt, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 960 (Tenn. Crim. App. Nov. 14, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
193 (Tenn. Mar. 16, 2018). 

Denial of probation under T.C.A. § 40-35-303 
for the theft offense under T.C.A. § 39-14-105 
was not error requiring relief; the record sup- 
ported the trial court’s consideration under 
T.C.A. § 40-35-103 of defendant’s criminal re- 
cord and history of criminal behavior, as well as 
her lack of potential for rehabilitation and the 
fact that she was on probation when she com- 
mitted the current offenses. State v. Moore, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 982 
(Tenn. Crim. App. Nov. 28, 2017). 

Trial court did not abuse its discretion in 
sentencing a husband for criminal contempt 
because the maximum jail time the husband 
could have received would have been 190 days, 
and he received less than half of that amount 
for his egregious behavior; there was nothing 
excessive in the sentence, and the husband 
never even articulated why or how the sentence 
was excessive. Trezevant v. Trezevant, — 
S.W.3d —, 2018 Tenn. App. LEXIS 213 (Tenn. 
Ct. App. Apr. 25, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 622 (Tenn. Sept. 
18, 2018). 

Defendant’s within-range sentence of 11 
years’ incarceration for aggravated robbery was 
not excessive because defendant had previously 
been adjudicated delinquent for conspiracy to 
commit aggravated robbery and had two pend- 
ing charges in criminal court at the time of 
sentencing; she had previously violated proba- 
tion and did not adhere to her conditions of 
release; and she was a leader in the commission 
of the offense as she initiated contact with the 
victim and asked him to meet her at a desig- 
nated location, and she communicated with 
another man to determine when the robbery 
should occur. State v. Taylor, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 1 (Tenn. Crim. App. 
Jan. 3, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 272 (Tenn. May 17, 2018). 

For purposes of T.C.A. § 40-35-103(1)(A), (C), 
the trial court did not abuse its discretion in 
ordering defendant to serve his sentences in 
incarceration, as confinement was necessary to 
protect society given defendant’s long history of 
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criminal activity, plus less restrictive measures 
had been applied recently and yielded unsuc- 
cessful results; his sentences involving proba- 
tion and community corrections had previously 
been revoked, and he violated parole by plead- 
ing guilty to the current charges. State v. Chil- 
dress, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 38 (Tenn. Crim. App. Jan. 19, 2018). 

Trial court did not abuse its discretion by 
denying alternative sentencing and by revoking 
defendant’s probation on a prior conviction, 
when defendant pleaded guilty to vehicular 
homicide by intoxication, because defendant’s 
conviction was for a Class B felony. Moreover, 
the court found that confinement was neces- 
sary to protect society because defendant had a 
long history of criminal conduct and measures 
less restrictive than confinement were unsuc- 
cessfully applied as defendant was sentenced to 
probation days before the auto accident oc- 
curred. State v. Privett, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 48 (Tenn. Crim. App. 
Jan. 24, 2018). 

Defendant’s within-range 20-year sentence 
for aggravated arson and attempted first de- 
gree murder was not excessive because (1) 
defendant’s crimes were heinous, (2) defendant 
had a criminal record, (3) defendant was excep- 
tionally cruel and did not hesitate to cause 
great risk to human life, (4) the victim’s injuries 
were particularly great, (5) defendant had not 
complied with prior supervised release, (6) ag- 
gravated arson counts were merged, and (7) 
sentences were concurrent. State v. Boutrous, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 114 
(Tenn. Crim. App. Feb. 16, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 343 
(Tenn. June 6, 2018). 

Trial court sentenced defendant in the appro- 
priate range for all three sentences for rape of a 
child and did not abuse its discretion in deter- 
mining the length of sentences or the partially 
consecutive alignment because it considered 
the purposes and principles of sentencing; the 
trial court was presented with evidence that 
defendant committed a fourth rape for which he 
was not charged and considered the aggravat- 
ing circumstances arising from the relationship 
between defendant and the victim. State v. 
Franklin, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 27, 2018). 

Trial court did not abuse its discretion by 
enhancing defendant’s sentences, and the 
length of the sentences were not excessive, 
because although the trial court misapplied two 
enhancement factors, it properly applied two 
other enhancement factors. State v. Burnett, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 158 
(Tenn. Crim. App. Feb. 28, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 439 
(Tenn. July 18, 2018). 

Trial court did not abuse its discretion by 
sentencing defendant to two years and six 
months, with six months served in jail and the 


remainder served in community corrections, for 
sexual exploitation of a minor by knowingly 
possessing sexual images of minors because the 
court considered the purposes and principles of 
sentencing and clearly stated its reasons for the 
within range sentence. The court also found 
that confinement was necessary to avoid depre- 
ciating the seriousness of the offense and to 
provide an effective deterrence to others. State 
v. Burt, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 190 (Tenn. Crim. App. Mar. 14, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
411 (Tenn. July 18, 2018). 

Defendant did not show that his 42-year 
sentence for one count of driving under the 
influence, fourth offense, and three counts of 
aggravated vehicular homicide was improper; 
the trial court sentenced defendant to a within 
range sentence, the trial court filed detailed 
findings of facts to support defendant’s sen- 
tence, including his criminal history and failure 
to comply with conditions of a sentence, and the 
trial court considered the purposes and prin- 
ciples of the Sentencing Act. State v. Fleming, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 218 
(Tenn. Crim. App. Mar. 22, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 420 
(Tenn. July 18, 2018). 

Trial court, after revoking defendant’s com- 
munity corrections sentence, did not abuse its 
discretion in resentencing defendant to a 
within range sentence for possession of cocaine 
and ordering defendant to serve the sentence in 
confinement because defendant had been ar- 
rested for and pleaded guilty to simple posses- 
sion and evading arrest and defendant had a 
previous history of criminal convictions or 
criminal behavior and an extensive history of 
failing to comply with court-ordered drug treat- 
ment programs and of absconding from super- 
vision. State v. Franklin, — $.W.3d —, 2018 
Tenn. Crim. App. LEXIS 228 (Tenn. Crim. App. 
Mar. 27, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 442 (Tenn. July 18, 2018). 

Trial court did not err in imposing the maxi- 
mum in-range sentence of 40 years for defen- 
dant’s conviction of rape of a child and espe- 
cially aggravated sexual exploitation of a 
minor, as the trial court considered the mitigat- 
ing factors and determined that the enhance- 
ment factors far outweighed any mitigation, 
plus the trial court found the need to protect 
the community from defendant to be para- 
mount. State v. Baskins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 416 (Tenn. Crim. App. 
May 31, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 553 (Tenn. Sept. 14, 2018). 

Defendant was convicted of four counts of 
aggravated statutory rape, and while he was a 
candidate for alternative sentencing, the trial 
court did not abuse its discretion in ordering 
him to serve 16 years in incarceration; the 
crimes had a substantial impact on the victim 
and her family and the trial court determined 
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that incarceration was proper to avoid depreci- 
ating the seriousness of the offense and to 
provide an effective deterrent to others. State v. 
Ryan, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. June 1, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated sexual battery, the 
trial court did not err in sentencing defendant 
to consecutive terms of 25 years as a persistent 
offender with 100% service, for a total effective 
sentence of 50 years, because he had a previous 
history of criminal convictions or criminal be- 
havior in addition to those necessary to estab- 
lish the appropriate range; he had an extensive 
criminal record; he had a history of committing 
violent offenses; the 20-30 range was appropri- 
ate based on defendant being a persistent of- 
fender convicted of a Class B felony; and con- 
secutive sentences were appropriate as 
defendant had been convicted of two or more 
statutory offenses involving sexual abuse of a 
minor. State v. Freels, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 520 (Tenn. Crim. App. July 
13, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant, a juvenile offender, to 
twelve years’ incarceration with a thirty per- 
cent release eligibility for multiple acts of van- 
dalism because the court considered the pur- 
poses and principles of sentencing and imposed 
within-range sentences. The court considered 
the evidence as it applied to defendant, noting 
defendant’s mental limitations, defendant’s 
role in the video evidence, and the testimony as 
to defendant’s background and foster care 
placement. State v. Eckert, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 558 (Tenn. Crim. App. 
July 25, 2018). 

Defendant’s sentence for second degree mur- 
der complied with the purposes and principles 
of the Sentencing Reform Act; the trial court 
found that multiple enhancement factors ap- 
plied and supported these findings with ample 
reasoning, and the trial court did not err in 
failing to apply mitigating factors, as defendant 
did not act under strong provocation because 
the victim was unarmed, he had a sustained 
intent to violate the law as evidenced by the 
fact that he had gone on the run, and he failed 
to appear remorseful. State v. Johnson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 564 
(Tenn. Crim. App. July 27, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to concurrent, within- 
range sentences for second degree murder and 
aggravated child abuse convictions because the 
court did not err in considering a jail inmate’s 
testimony of defendant’s confession in imposing 
the sentences. Although the court misapplied 
the enhancement factor that the personal inju- 
ries suffered by the victim were particularly 
great to defendant’s aggravated child abuse 
conviction, the court did not wholly depart from 
the statutes in applying enhancement factors. 
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State v. Russell, —S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 581 (Tenn. Crim. App. Aug. 3, 
2018), appeal denied, — S.W,3d —, 2018 Tenn. 
LEXIS 719 (Tenn. Nov. 14, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to 18 years for aggra- 
vated robbery; defendant did not adduce any 
proof in support of the application of any miti- 
gating factors, such that the trial court did not 
abuse its discretion by refusing to apply any, 
plus the trial court complied with the purposes 
and principles of sentencing and found that 
defendant failed to rehabilitate and likely 
would continue to offend. State v. Crowell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 621 
(Tenn. Crim. App. Aug. 16, 2018). 

Trial court’s crder of confinement was sup- 
ported by the record, as defendant had a prior 
history of criminal offenses and had previously 
failed to successfully complete parole, and the 
trial court properly exercised its discretion by 
ordering defendant to serve his sentence in the 
Department of Correction. State v. Smith, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 632 
(Tenn. Crim. App. Aug. 20, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 676 
(Tenn. Nov. 14, 2018). 

Trial court did not abuse its discretion by 
rejecting defendant’s payment to the victim’s 
insurance carrier as a mitigating factor because 
the carrier was not the “victim,” and defendant 
made the payment to settle a claim it had 
against her; defendant’s payment was the re- 
sult of negotiations with the carrier after her 
guilty plea and was self-serving in that she paid 
the carrier in exchange for a release discharg- 
ing her from further liability to the carrier. 
State v. Lane, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 685 (Tenn. Crim. App. Sept. 10, 
2018). 

Defendant was convicted of driving under the 
influence, third offense, a Class A misde- 
meanor, and his sentence of 11 months and 29 
days at 100 percent was a permissible sentence; 
he had four prior driving under the influence 
convictions at the time of sentencing, which 
indicated a total disregard for the laws govern- 
ing roadways, and the trial court considered 
the purposes and principles of the Sentencing 
Act. State v. Crepack, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 767 (Tenn. Crim. App. Oct. 
12, 2018). 

Trial court properly considered enhancing 
defendant’s rape of a child sentences on the 
bases of his position of trust and the physiologi- 
cal injuries to the victim from the repeated 
sexual abuse, which resulted in an unwanted 
pregnancy and an abortion; the 35-year sen- 
tence was consistent with the principles and 
purposes of the Sentencing Act. State v. Kimble, 
— S.W.3d —, 2018 Tenn. Crim. App. LEXIS 826 
(Tenn. Crim. App. Nov. 7, 2018). 

Trial court did not err in effectively sentenc- 
ing defendant to 12 years for his aggravated 
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assault and aggravated robbery convictions be- 
cause defendant was sentenced to a within- 
range sentence as defendant faced a sentence of 
eight to 12 years for the aggravated robbery, 
and three to six years for the aggravated as- 


sault; the trial court properly applied enhance- , 


ment factors based on defendant’s prior offense 
of theft of property, his role as a leader in the 
commission of the crime, his failure to complete 
judicial diversion, and his status on judicial 
diversion at the time of the commission of the 
offense; and the trial court thoroughly and 
completely applied the statutory sentencing 
principles. State v. Godwin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 6 (Tenn. Crim. App. 
Jan. 4, 2019). 

Trial court did not err in sentencing defen- 
dant to the maximum sentence of six years for 
robbery, four years for felony evading arrest, 
and 11 months and 29 days for misdemeanor 
evading arrest because he had multiple arrests 
in his two years as an adult; he possessed a 
firearm during the commission of the offense; 
he previously failed to comply with the condi- 
tions of a sentence involving release into the 
community; he was released on bail or pretrial 
release when he committed the crime; and the 
offense of felony evading arrest involved more 
than one victim as the proof showed defendant 
crashed into a car containing multiple people. 
State v. Derring, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 32 (Tenn. Crim. App. Jan. 16, 
2019). 

Sentence and fines that were imposed for 
defendant’s possession with intent to sell/de- 
liver and possession of drug paraphernalia con- 
victions were in accordance with the applicable 
sentencing principles because the concurrent 
sentence was within the statutory range as 
defendant was a Range II, multiple offender 
with felony and misdemeanor convictions. The 
trial court also noted that defendant was on 
parole when committing the offenses and that 
not imposing some sentence to serve would 
have taken away from the seriousness of the 
offense. State v. Boykin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 124 (Tenn. Crim. App. 
Feb. 21, 2019). 

Trial court did not improperly order defen- 
dant to serve the balance of his consecutive 
two-year sentences upon finding that defen- 
dant had violated the conditions of his proba- 
tion as the trial court was not required to 
consider the sentencing statute when revoking 
defendant’s probation because defendant could 
not be resentenced under the sentencing guide- 
lines as the result of probation violation; and 
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the trial court lacked the authority to impose a 
new sentence or increase the length of the 
original sentence at the probation hearing. 
State v. Parker, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 148 (Tenn. Crim. App. Mar. 8, 
2019). 

Trial court thoroughly considered and 
weighed the principles of sentencing and all the 
evidence before it, and thus the court upheld 
defendant’s 15-year sentence for aggravated 
burglary, burglary of a habitation under con- 
struction, felony and misdemeanor theft of 
property, and vandalism; the 59-year-old defen- 
dant had a criminal record consisting of six 
prior felony and 22 prior misdemeanor convic- 
tions, he was a leader in the commission of the 
offenses, he had a history of probation and 
parole violations, his actions caused significant 
harm to the community, and alternative sen- 
tencing was not appropriate. State v. Gilley, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 165 
(Tenn. Crim. App. Mar. 14, 2019). 

Defendant’s sentence requiring that he serve 
his 21-year sentence for especially aggravated 
kidnapping consecutively to his life sentence 
for first degree premeditated murder did not 
violate the principles of sentencing set forth in 
this section because in imposing the sentence, 
the trial court considered the facts and circum- 
stances of the offenses, the presentence report, 
and the principles of sentencing, and defendant 
did not demonstrate that his aggregate sen- 
tence resulted from the application of an incor- 
rect legal standard, an illogical conclusion, a 
clearly erroneous assessment of the evidence, 
or reasoning that has perpetuated an injustice. 
State v. Brown, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 220 (Tenn. Crim. App. Apr. 8, 
2019). 


17. Split Incarceration. 

In a case in which defendant received an 
effective sentence of 15 years, with five years to 
be served in confinement, followed by 10 years 
of supervised probation, the trial court did not 
abuse its discretion in denying defendant alter- 
native sentencing for the first five years of his 
sentence because, although defendant was eli- 
gible for alternative sentencing, he was not 
considered a favorable candidate for alterna- 
tive sentencing options as he had many prior 
convictions, had previously failed to comply 
with alternative sentencing, and was on bond 
at the time the current offenses were commit- 
ted. State v. Branner, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 514 (Tenn. Crim. App. July 
12, 2018). 


(a) Adefendant convicted of a felony or a misdemeanor in this state shall be 
sentenced in accordance with this chapter. 
(b)(1) A defendant who is convicted of a felony after November 1, 1989, and 
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who is sentenced to a total sentence of at least one (1) year but not more than 
three (3) years, shall not be sentenced to serve the sentence in the 
department of correction, if the legislative body for the county from which 
the defendant is being sentenced has either contracted with the department, 
or has passed a resolution that expresses an intent to contract for the 
purpose of housing convicted felons with such sentences. If the sentencing 
court concludes that incarceration is the appropriate sentencing alternative, 
the defendant must be sentenced to the local jail or workhouse and not to the 
department. 

(2) Adefendant who is convicted of a felony after November 1, 1989, and 
who is sentenced to at least one (1) year but not more than six (6) years, shall 
not be sentenced to serve the sentence in the department of correction if the 
defendant is being sentenced from a county with a population of not less 
than four hundred seventy-seven thousand eight hundred eleven (477,811), 
according to the 1980 federal census or any subsequent federal census, and 
the legislative body for the county has contracted with the department or has 
passed a resolution that expresses an intent to contract for the purpose of 
housing convicted felons with such sentences. If the sentencing court 
concludes that incarceration is the appropriate sentencing alternative, the 
defendant must be sentenced to the local jail or workhouse and not to the 
department. 

(c) The following sentencing alternatives in any appropriate combination 
are authorized for defendants otherwise eligible under this chapter: 

(1) Payment of a fine either alone or in addition to any other sentence 
authorized by this subsection (c); 

(2) Payment of restitution to the victim or victims either alone or in 
addition to any other sentence authorized by this subsection (c); 

(3) Asentence of confinement that is suspended upon a term of probation 
supervision that may include community service or restitution, or both; 

(4) Asentence of periodic confinement that may be served in a local jail or 
workhouse in conjunction with a term of probation; 

(5) A sentence of continuous confinement to be served in a local jail or 
workhouse in conjunction with a term of probation; 

(6) A sentence of continuous confinement in a local jail or workhouse; 

(7) Work release in accordance with § 40-35-315; 

(8) Asentence of continuous confinement in the department of correction 
if the conviction is for a felony and the sentence is at least one (1) year, 
unless: 

(A) The sentence is prohibited by subsection (b); or 

(B) The defendant is convicted of a violation of § 39-14-103, involving 
property valued at less than two thousand five hundred dollars ($2,500), 
and the defendant is sentenced as an especially mitigated offender as 
defined in § 40-35-109 or a standard offender as defined in § 40-35-105; or 

(9) A sentence to a community based alternative to incarceration in 
accordance with the provisions, including eligibility requirements, of chap- 
ter 36 of this title. 

(d) This chapter does not deprive a court of any authority conferred by law, 
including, but not limited to, § 40-35-313, to decree a forfeiture of property, 
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suspend or cancel a license, remove a person from office or impose costs and 
other monetary obligations if specifically authorized by law. 
(e) This chapter does not prevent a court from imposing a sentence of death 


specifically authorized by law. 


History. 

Acts 1989, ch. 591, § 6; 1990, ch. 1030, § 36; 
1991, ch. 374, §§ 1, 2; 1992, ch. 878, § 2; 1996, 
ch. 699, § 2; 2016, ch. 906, § 6. 


Sentencing Commission Comments. Sub- 
section (a) requires that persons convicted of 
any felony or misdemeanor must be sentenced 
in accordance with this chapter. This section 
must be read in conjunction with § 40-35-117 
dealing with the effective date and application 
of the chapter to persons convicted prior to 
certain dates. 

Subsection (b) provides for the available lo- 
cations for incarceration. The trial judge can 
only sentence felony offenders to incarceration 
in the department of correction, unless the 
county contracts with the state to house certain 
felony offenders in the local correctional facility, 
or unless the defendant is eligible for local 
confinement under § 40-35-314. The applicable 
contracts are at the option of local counties and 
the department of correction and until they are 
effective inmates must be sentenced to the 
department of correction. (See Attorney Gener- 
al’s Opinion 90-66). 

When such contract exists between the 
county and the state, offenders sentenced un- 
der certain parameters shall be sentenced to 
the local facility. Those parameters are defined 
by sentence length and county population in 
this section, along with the provisions of the 
contract between the state and county. 

Subsection (c) is similar to prior law and sets 
forth the available sentencing options. Obvi- 
ously, not every sentencing option is available 
since some felony classifications and ranges 
mandate incarceration in the department as 
the only available sentencing option. The 1992 
amendment prohibits sentences of continuous 
confinement in the department for especially 
mitigated or standard offenders who are con- 
victed of theft of property valued at less than 
$1,000. 

Subsection (d) indicates that the Sentencing 
Reform Act of 1989 does not remove any author- 
ity which a court might have to deal with 
forfeitures, license regulations, removal from 
office, imposition of costs, or other obligations 
which are specifically authorized by law. 

Subsection (e) makes clear that the death 
penalty is an available sentencing provision 


where permitted by the terms of § 39-13-203 et 
seq. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A.,, 
8§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-48-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Acts 2016, ch. 906, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Public Safety Act of 
2016.” 


Cross-References. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
AO, ch. 20. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 32.190. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Larceny and Theft, § 12. 


Law Reviews. 

Extralegal Punishment Factors: A Study of 
Forgiveness, Hardship, Good Deeds, Apology, 
Remorse, and Other Such Discretionary Fac- 
tors in Assessing Criminal Punishment (Paul 
H. Robinson, Sean E. Jackowitz, and Daniel M. 
Bartels), 65 Vand. L. Rev. 737 (2012). 


Attorney General Opinions. 

Applicability, OAG 90-64, 1990 Tenn. AG 
LEXIS 64 (6/4/90). 

Restitution under plea agreement exceeding 
monetary grade of offense, OAG 98-037, 1998 
Tenn. AG LEXIS 37 (2/9/98). 
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NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Construction. 

. Discretion of Court. 

Plea Agreement. 

Split Confinement. 

. Sentence Served Outside District. 
. Alternatives to Incarceration. 

. Sentence Proper. 

. Sentencing. 

10. Restitution. 


OCONMKHANPRONE 


1. Applicability. 

T.C.A. § 40-35-104(c)(8)(B) does not apply to 
all convictions for crimes that are punished as 
thefts; it only applies to convictions for viola- 
tion of T.C.A. § 39-14-1038, i.e., theft of prop- 
erty. State v. Elam, 7 S.W.3d 103, 1999 Tenn. 
Crim. App. LEXIS 768 (Tenn. Crim. App. 1999). 


2. Construction. 

Because defendant was convicted for non- 
violent property offenses, a period of continu- 
ous confinement was not authorized; he was 
convicted of two counts of theft of property and 
burglary of an automobile, each of which was a 
non-violent property offense, he had no prior 
convictions and had not violated another alter- 
native sentence, and although the continuous 
confinement sentence was authorized, the one 
statute is more specific and makes clear that a 
sentence is not available in cases where a 
defendant has been convicted of a non-violent 
property offense, and thus defendant’s sen- 
tences were vacated. State v. Cruze, — S.W.3d 
—, 2015 Tenn. Crim. App. LEXIS 694 (Tenn. 
Crim. App. Aug. 27, 2015). 


3. Discretion of Court. 

A trial court cannot impose, as separate and 
additional conditions in every community cor- 
rections case, a period of confinement; to do so 
allows the trial judge to supplant the legisla- 
ture’s eligibility criteria with the judge’s own. 
State v. Byrd, 861 S.W.2d 377, 1993 Tenn. Crim. 
App. LEXIS 410 (Tenn. Crim. App. 1993). 

Defendant was an eligible and appropriate 
offender for a community corrections sentence, 
and trial judge erred in denying such a sen- 
tence solely on the basis of his personal policy 
against community corrections. State v. Byrd, 
861 S.W.2d 377, 1993 Tenn. Crim. App. LEXIS 
410 (Tenn. Crim. App. 1993). 


4. Plea Agreement. 

A sentence for voluntary manslaughter to 
Range II punishment coupled with Range I 
release eligibility was valid where it was en- 
tered pursuant to a knowing and voluntary 
plea agreement. Hicks v. State, 945 S.W.2d 706, 
1997 Tenn. LEXIS 203 (Tenn. 1997). 


5. Split Confinement. 
Had the court’s earlier judgment been re- 


manded for imposition of “alternative” sentenc- 
ing, the trial court would have been authorized 
to consider split confinement, but because it did 
not, the defendant’s two-year sentence was to 
be served on probation; had the court intended 
an alternative sentence of split confinement, it 
could and would have so specified. State v. 
Williams, 52 S.W.3d 109, 2001 Tenn. Crim. App. 
LEXIS 20 (Tenn. Crim. App. 2001). 

Based on defendant’s sentence of 11 years for 
vehicular homicide by intoxication, the trial 
court did not abuse its discretion by denying 
defendant an alternative sentence because de- 
fendant was not eligible for an alternative 
sentence and could not have received a sen- 
tence of split confinement as the sentence im- 
posed was for more than 10 years. State v. 
Bishop, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 395 (Tenn. Crim. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
599 (Tenn. Sept. 22, 2017). 

Trial court erred by ordering a sentence of 
split confinement to be served as five years’ 
incarceration followed by a placement on com- 
munity corrections because a period of split 
confinement could not exceed one year. State v. 
Burkes, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 371 (Tenn. Crim. App. May 14, 2018). 


6. Sentence Served Outside District. 

A trial court without a community correc- 
tions program in its district has the authority 
to impose a community corrections sentence to 
be served in a defendant’s home judicial district 
whose community corrections program agrees 
to accept supervisory responsibility. State v. 
Anderson, 7 S.W.3d 100, 1999 Tenn. Crim. App. 
LEXIS 640 (Tenn. Crim. App. 1999). 


7. Alternatives to Incarceration. 

A community corrections sentence is not pro- 
bation under this chapter. It is, however, an- 
other alternative to incarceration available to 
the trial judge, and may be used as a condition 
of probation. State v. Fletcher, 805 S.W.2d 785, 
1991 Tenn. Crim. App. LEXIS 54 (Tenn. Crim. 
App. 1991). 

Trial court did not abuse its discretion in 
denying defendant’s request for an alternative 
sentence and imposing a sentence of confine- 
ment because it carefully considered defen- 
dant’s prior criminal history and his prior pro- 
bationary sentences and reasoned that he was 
not a good candidate for alternative sentencing; 
defendant had outstanding warrants, a wide 
variety of prior convictions, and a prior viola- 
tion of probation charge that was dismissed 
because he was unable to be located. State v. 
Taylor, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 16 (Tenn. Crim. App. Jan. 11, 2017). 

Trial court did not err in sentencing defen- 
dant to a term of imprisonment, rather than 
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alternative sentencing, after defendant pleaded 
of nolo contendere to attempted aggravated 
child neglect because the court found that con- 
finement was necessary to avoid depreciating 
the seriousness of the offense as defendant’s 
neglect left defendant’s child almost dead from 
malnutrition, the infant victim was particu- 
larly vulnerable, defendant abused defendant’s 
position of private trust with the victim, and 
defendant was not amenable to rehabilitation. 
State v. McLerran, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 729 (Tenn. Crim. App. Aug. 
16, 2017). 

In a case in which defendant was convicted of 
vandalism of property valued at more than 
$500 but less than $1,000, although the record 
supported the imposition of a two-year sen- 
tence, it did not support a sentence of full 
confinement because a sentence of continuous 
confinement for a conviction of vandalism of 
property valued at less than $1,000 was statu- 
torily prohibited; thus, the case had to be re- 
manded for a new sentencing hearing at which 
the trial court could sentence defendant to 
sentencing alternatives, which included, but 
were not limited to, periodic confinement, work 
release, community corrections, probation, or 
judicial diversion. State v. Beauregard, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 29 
(Tenn. Crim. App. Jan. 16, 2018). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence, 
when defendant pleaded guilty to burglary and 
multiple counts of forgery, because the court 
considered defendant’s criminal history, defen- 
dant was facing additional charges at the time 
of sentence, and previous attempts at alterna- 
tive sentencing had failed. While defendant 
testified to being addicted to drugs and alcohol, 
there was no evidence that treatment of defen- 
dant’s issues was best served in the community 
rather than in a correctional institution. State 
v. Shields, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 70 (Tenn. Crim. App. Jan. 30, 2018). 

Trial court did not abuse its discretion in 
denying alternative sentencing because it con- 
sidered the relevant sentencing considerations; 
the trial court specifically noted defendant’s 
criminal history, the fact that defendant was 
previously sentenced to probation, and the fact 
that he was on community corrections at the 
time of the offense, and it expressed doubt with 
regard to his ability to be rehabilitated based 
on the fact that he was on community correc- 
tions at the time of the offense. State v. Gordon, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 117 
(Tenn. Crim. App. Feb. 20, 2018). 

Trial court, following defendant’s guilty plea 
to two counts of aggravated statutory rape, did 
not abuse its discretion in denying defendant 
judicial diversion because the court considered 
the required factors, identified those relevant 
to the case, and placed on the record its reasons 
for denying diversion. Although several factors 


weighed in favor of judicial diversion, defen- 
dant, despite knowing defendant’s sexual con- 
duct with the minor victim was illegal, contin- 
ued while on bond to pursue the same activity 
that caused defendant’s arrest. State v. Rich- 
ardson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 463 (Tenn. Crim. App. June 25, 2018). 


8. Sentence Proper. 

In a case where defendant pled guilty to 
aggravated burglary, as a Range I standard 
offender, the trial court did not err in denying 
alternative sentencing to defendant and in sen- 
tencing him to a term of imprisonment because 
defendant had already received two sentences 
to be served on probation and he failed to 
comply with the terms of his probation on at 
least two occasions; although the trial court did 
not properly find that there was a need for 
deterrence, the trial court determined that de- 
fendant’s long history of criminal conduct made 
imprisonment necessary to protect society; and 
the trial court was only required under the 
Sentencing Act to find one reason to properly 
confine defendant to prison and deny alterna- 
tive sentencing. State v. Allen, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 130 (Tenn. Crim. 
App. Feb. 24, 2017). 

In a case where defendant pled guilty to 
various drug-related offenses and received an 
effective sentence of eight years, the trial court 
did not abuse its discretion by denying an 
alternative sentence of probation or community 
corrections because, although defendant was 
eligible for alternative sentencing, he was nota 
favorable candidate for alternative sentencing; 
the trial court concluded that the best chance 
for defendant’s rehabilitation was through in- 
carceration given the highly addictive nature of 
methamphetamine; and, although defendant 
was a prima facie candidate for community 
corrections, the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of methamphetamine-related 
crimes. State v. Potts, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 312 (Tenn. Crim. App. Apr. 
25, 2017). 

Defendant failed to establish an abuse of 
discretion or overcome the presumption of rea- 
sonableness afforded to the trial court’s denial 
of alternative sentencing because the record 
supported the determination that incarceration 
was necessary to avoid depreciating the seri- 
ousness of the offense; the presentence report 
indicated that defendant’s prior convictions 
could have rendered him a Range II, multiple 
offender, and he failed to successfully complete 
probation for a felony theft conviction. State v. 
Coleman, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 659 (Tenn. Crim. App. July 28, 2017). 

Defendant failed to show that the trial court 
abused its discretion by denying defendant’s 
request for alternative sentencing and in order- 
ing defendant to serve a sentence in confine- 
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ment because the court determined that incar- 
ceration was necessary to avoid depreciating 
the seriousness of the offense. Furthermore, 
although the trial court noted that defendant’s 
criminal history was not extensive, the court 
noted defendant’s prior convictions for theft, 
assault, harassment, obstruction of service of 
process, and domestic assault. State v. Mims, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 979 
(Tenn. Crim. App. Nov. 22, 2017). 

Defendant was convicted of four counts of 
aggravated statutory rape, and while he was a 
candidate for alternative sentencing, the trial 
court did not abuse its discretion in ordering 
him to serve 16 years in incarceration; the 
crimes had a substantial impact on the victim 
and her family and the trial court determined 
that incarceration was proper to avoid depreci- 
ating the seriousness of the offense and to 
provide an effective deterrent to others. State v. 
Ryan, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. June 1, 2018). 


9. Sentencing. 

Trial court did not err in imposing the maxi- 
mum fines allowed because defendant did not 
object to or argue against the fines imposed by 
the jury at the sentencing hearing, and defense 
counsel acknowledged that she had the ability 
to pay the fines; the trial court noted that 
defendant had at least twelve speeding convic- 
tions, that she used marijuana even though she 
knew it was illegal in Tennessee, and that she 
was not a truthful person. State v. Long, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 485 
(Tenn. Crim. App. Oct. 3, 2017), appeal denied, 
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— §.W.3d —, 2018 Tenn. LEXIS 611 (Tenn. 
Sept. 17, 2018). 


10. Restitution. 
In a case in which defendant was convicted of 
vandalism of property valued at more than 
$500 but less than $1,000, the trial court erred 
by ordering that defendant pay $2,095 in resti- 
tution because the presentence report did not 
contain any documentation regarding the 
amount of the victim’s pecuniary loss; the vic- 
tim did not provide any proof of the value 
placed on the tires by his insurance company or 
the precise amount of payment he received 
from the insurance company; the trial court 
failed to consider the financial resources and 
future ability of defendant to pay or perform; 
and the trial court failed to address the time for 
payment of the restitution. State v. Beaure- 
gard, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 29 (Tenn. Crim. App. Jan. 16, 2018). 

Evidence at the restitution hearing sup- 
ported the trial court’s order requiring defen- 
dant to pay $19,442.36 in restitution at $540 
per month. Because the trial court properly 
exercised its discretion in determining defen- 
dant’s ability to pay the restitution amount, he 
was not entitled to relief. State v. Woods, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 575 
(Tenn. Crim. App. Aug. 2, 2018). 

Trial court erred in ordering defendant to pay 
restitution because it did not consider defen- 
dant’s ability to pay the amount, set a time for 
payment, or say whether defendant could pay 
in installments. State v. Lane, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 685 (Tenn. Crim. 
App. Sept. 10, 2018). 


- 


(a) A standard offender is a defendant not sentenced as: 
(1) A multiple offender, as defined by § 40-35-106; 
(2) A persistent offender, as defined by § 40-35-107; 
(3) A career offender, as defined by § 40-35-108; | 
(4) An especially mitigated offender, as defined by § 40-35-109; or 
(5) A repeat violent offender, as defined by § 40-35-120. 
(b) The sentence for a standard offender is within Range I. 
(c) If the judgment of conviction does not include a sentence range, it shall 
be returned to the sentencing court to be completed. 


History. 
Acts 1989, ch. 591, § 6; 1994, ch. 994, § 2. 


Sentencing Commission Comments. As 
noted in the comments to § 40-35-101, the 
various classes of felonies are divided into three 
ranges for determining the maximum and 
minimum available penalties. The first range is 
called “Range I” and is available for defendants 
who are not classified in one of the other 


ranges. Pursuant to § 40-35-501(c), the release 
eligibility percentage for such an offender is 30 
percent. 

Subsection (c) provides that the judgment 
form must specify the sentence range and, if it 
does not, the judgment form is returned to the 
sentencing court to be completed. The commis- 
sion believes that accurate data is absolutely 
essential so that the Sentencing Reform Act of 
1989 may be monitored. 
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Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


40-35-106. Multiple offender. 


Cross-References. 

Eligibility of certain drug offenders for spe- 
cial alternative incarceration unit, § 40-20- 
207. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.82, 32.126. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure § 45. 


Law Reviews. 

Criminal Procedure—Tennessee v. Carter: 
The Strict Requirement of Notice Under Ten- 
nessee’s Recidivist Sentencing Statutes (David 
Demar Ayliffe) 35 U. Mem. L. Rev. 145 (2004). 

Selected Tennessee Legislation of 1983 (N.L. 
Resener, J.A. Whitson, K.J. Miller), 50 Tenn. L. 
Rev. 785 (1983). 


(a) A multiple offender is a defendant who has received: 

(1) A minimum of two (2) but not more than four (4) prior felony 
convictions within the conviction class, a higher class, or within the next two 
(2) lower felony classes, where applicable; or | 

(2) One (1) Class A prior felony conviction if the defendant’s conviction 
offense is a Class A or B felony. 

(b) In determining the number of prior convictions a defendant has received: 

(1) “Prior conviction” means a conviction for an offense occurring prior to 
the commission of the offense for which the defendant is being sentenced; 

(2) All prior felony convictions, including those occurring prior to Novem- 
ber 1, 1989, are included; 

(3)(A) A finding or adjudication that a defendant committed an act as a 

juvenile that would constitute a felony if committed by an adult and that 

resulted in a transfer of the juvenile to criminal court pursuant to 

§ 37-1-134, or similar statutes of other states or jurisdictions, shall not be 

considered as a prior conviction for the purposes of this section unless the 

juvenile was convicted of a felony in a criminal court; 

(B) Notwithstanding subdivision (b)(3)(A), a finding or adjudication 
that a defendant committed an act as a juvenile that would constitute a 
Class A or Class B felony if committed by an adult shall be considered as 
a prior conviction for the purposes of this section, regardless of whether 
the juvenile was transferred to criminal court pursuant to § 37-1-134, or 
similar statutes of other states or jurisdictions; 

(4) Except for convictions for which the statutory elements include serious 
bodily injury, bodily injury, threatened serious bodily injury or threatened 
bodily injury to the victim or victims, or convictions for the offense of 
aggravated burglary under § 39-14-4038, convictions for multiple felonies 
committed within the same twenty-four-hour period constitute one (1) 
conviction for the purpose of determining prior convictions; and 

(5) Prior convictions include convictions under the laws of any other state, 
government or country that, if committed in this state, would have consti- 
tuted an offense cognizable by the laws of this state. In the event that a 
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felony from a jurisdiction other than Tennessee is not a named felony in this 

state, the elements of the offense shall be used by the Tennessee court to 

determine what classification the offense is given. 

(c) Adefendant who is found by the court beyond a reasonable doubt to be a 
multiple offender shall receive a sentence within Range II. 

(d) The finding that a defendant is or is not a multiple offender is appealable 


by either party. 


History. 
Acts 1989, ch. 591, § 6; 2005, ch. 353, § 2; 
2009, ch. 603, § 1; 2010, ch. 861, § 1. 


Sentencing Commission Comments. As 
noted in the comments to § 40-35-1001, the 
various felony classifications are divided into 
one of three ranges so that the maximum and 
minimum sentence may be determined. The 
lowest range is Range I as set forth in § 40-35- 
105. The next higher range is Range II which is 
available for defendants who have a certain 
number of prior convictions. The commission 
believes that longer sentences should be im- 
posed on those who have previously violated 
the law, and this section sets forth the precon- 
ditions which must exist so as to impose these 
greater penalties. A Range II sentence not only 
requires greater penalties but has an increased 
release eligibility date of 35 percent. See 
§ 40-35-501(d). 

Subsection (a) provides for the numbers and 
types of prior felony convictions for the multiple 
offender category. If the offender has at least 
two prior felony convictions within the same or 
higher class or within the next two lower felony 
classes, then the defendant must be sentenced 
as a multiple offender. For example, if a defen- 
dant is convicted of a Class C felony and has at 
least two other Class E felony convictions, then 
that defendant must be sentenced as a multiple 
offender. However, if a defendant is convicted of 
a Class B felony and has two prior Class E 
felony convictions, then that defendant would 
be sentenced as a standard offender, since a 
Class E felony is not within the next two lower 
felony classifications. The prior Class E felonies 
would be counted as enhancement factors 
within Range I. 

Subdivision (a)(2) permits sentencing as a 
multiple offender if the defendant is convicted 
of a Class A or B felony and that defendant has 
one prior Class A felony conviction. This par- 
ticular provision permits greater “weight” to be 
given to prior serious felony convictions where 
the defendant is also convicted for a serious 
offense. 

Subsection (b) sets forth the factors which 
must be considered in ascertaining the nature 
and type of prior felony convictions necessary to 
impose a Range II sentence. Prior law re- 
stricted the time frame in which a defendant’s 
conviction record could be considered for en- 
hanced sentencing of a subsequent offense. The 


commission believes that all prior felony con- 
victions should be considered in determining 
eligibility for a multiple offender classification. 
Thus, subdivision (b)(2) permits consideration 
of all felony convictions occurring any time 
during the defendant’s life. 

Subdivision (b)(3) permits felony convictions 
to be considered if such were committed while 
the defendant was a juvenile if the adjudication 
was under the provisions which permit juve- 
niles to be tried as adults. 

Prior felony convictions obviously include 
those committed in Tennessee but also include 
felony convictions occurring in other states or 
countries. In those instances where the convic- 
tion occurs in some other jurisdiction, the ele- 
ments of the offense, as set forth in the statute 
of the other jurisdiction, are used to determine 
the classification the prior felony offense is to 
be given. See State v. Duffel, 631 S.W.2d 455 
(Tenn. Crim. App. 1981), appealed after re- 
mand, 665 S.W.2d 402 (1983). See § 40-35-118 
for the classification of offenses committed in 
Tennessee prior to November 1, 1989. 

Under Tennessee law, a single course of 
criminal conduct may sometimes be divided 
into discreet parts for purposes of separate 
statutory violations. See State v. Black, 524 
S.W.2d 913 (Tenn. 1975). The commission be- 
lieves that even though multiple convictions 
might result from a “crime spree,” such activity 
should only be considered as one conviction for 
purposes of sentencing enhancement for a sub- 
sequent violation of the law. Under subdivision 
(b)(4), common criminal activity which occurs 
within a 24-hour period must be considered as 
one prior conviction for purposes of sentence 
enhancement. The time limitation is also part 
of the definitional concept of a “single course of 
conduct.” Although the commission believes 
that multiple convictions occurring in a con- 
nected series of transactions should be consid- 
ered as a single “conviction,” an exception is 
made for prior convictions which involve bodily 
injury or threaten bodily injury to the person. 
Thus, if a defendant is convicted of two homi- 
cides, even though the homicides occurred at 
the same moment, such would constitute sepa- 
rate convictions for a subsequent violation of 
the law. As another example, if the defendant 
was convicted of robbing several people in the 
same store, such would constitute separate 
convictions for enhancement purposes for a 
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new violation of the law. This is in accord with 
the policy of giving greater “weight” to crimes of 
violence. 

The prior felony convictions used to trigger 
the multiple offender status must have oc- 
curred prior to the commission of the offense for 
which the defendant is being sentenced. In this 
sense, the multiple offender classification is a 
recidivist provision designed to punish persons 
who have been previously convicted and then 
commit new crimes. It should be observed that 
the provisions of subsection (b) require only 
“convictions” in that the commission intention- 
ally omitted the concept of “final convictions” 
for purposes of a defendant’s prior criminal 
history. There is no requirement that the “prior 
conviction” has been subject to appellate review 
or that such review is pending when the defen- 
dant is sentenced for the subsequent offense. 
See Beard v. State, 542 S.W.2d 389 (Tenn. Crim. 
App 1976). In other words, prior convictions 
still on appeal may be used for sentencing 
purposes. 

Subsection (c) makes clear that it is manda- 
tory that the trial judge designate the defen- 
dant as a multiple offender when the defendant 
has the required number of prior convictions. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4033, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Acts 2005, ch. 353, § 18 provided that the 
act, which amended subdivision (b)(4), shall 
apply to sentencing for criminal offenses com- 
mitted on or after June 7, 2005. Offenses com- 
mitted prior to June 7, 2005, shall be governed 
by prior law, which shall apply in all respects. 
However, for defendants who are sentenced 
after June 7, 2005, for offenses committed on or 
after July 1, 1982, the defendant may elect to 
be sentenced under the provisions of the act by 
executing a waiver of such defendant’s ex post 
facto protections. Upon executing such a 
waiver, all provisions of the act shall apply to 
the defendant. 

Acts 2005, ch. 353, § 19 provided that the 
act, which amended subdivision (b)(4), shall 
have no application to sentencing for persons 
convicted of murder in the first degree, which 
shall be governed by the provisions of §§ 39-13- 
202 — 39-13-208. 

Acts 2009, ch. 603, § 4 provided that any and 
all convictions for the offense of aggravated 
burglary under § 39-14-403, occurring on or 
after August 17, 2009, shall count as prior 
convictions for the purposes enumerated in this 
act. 

Acts 2010, ch. 861, § 5 provided that the act, 
which added subdivision (b)(3)(B), shall apply 
to all defendants committing offenses on or 
after July 1, 2010. 


Cross References. 
Penalty for Class A or B felonies, § 40-35- 
ig dh 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 15.15, 15.16, 32.82, 32.128, 
32.130, 32.165. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 45, 47, 49. 


Law Reviews. 

1985 Tennessee Survey: Selected Develop- 
ments in Tennessee Law, 53 Tenn. L. Rev. 351 
(1986). 


NOTES TO DECISIONS 


Analysis 


. “Prior Conviction” Defined. 
Twenty-four Hour Merger Rule. 
. Discretion of Court. 

. Classification of Offenders. 
Prior Juvenile Adjudications. 
Alternative Sentencing Denied. 
Prior Felony Convictions. 

. Sentencing. 
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. “Prior Conviction” Defined. 

“Prior conviction” means a conviction that 
has been adjudicated prior to the commission of 
the more recent offense for which sentence is to 


be imposed. State v. Blouvett, 904 S.W.2d 111, 
1995 Tenn. LEXIS 376 (Tenn. 1995). 


2. Twenty-four Hour Merger Rule. 

In sentencing defendant for possession of 
cocaine with intent to sell, his prior convictions 
for receiving stolen property and aggravated 
assault should have been treated as one convic- 
tion for the purpose of range enhancement 
under the 24-hour merger rule; the exception to 
the rule did not apply since there was only one 
previous act involving bodily injury or threat- 
ened bodily injury. State v. Horton, 880 S.W.2d 
732, 1994 Tenn. Crim. App. LEXIS 118 (Tenn. 
Crim. App. 1994). 
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3. Discretion of Court. 

A trial court cannot impose, as separate and 
additional conditions in every community cor- 
rections case, a period of confinement; to do so 
allows the trial judge to supplant the legisla- 
ture’s eligibility criteria with the judge’s own. 
State v. Byrd, 861 S.W.2d 377, 1993 Tenn. Crim. 
App. LEXIS 410 (Tenn. Crim. App. 1993). 

Defendant was an eligible and appropriate 
offender for a community corrections sentence, 
and trial judge erred in denying such a sen- 
tence solely on the basis of his personal policy 
against community corrections. State v. Byrd, 
861 S.W.2d 377, 1993 Tenn. Crim. App. LEXIS 
410 (Tenn. Crim. App. 1993). 

Record reflected that the trial court properly 
considered the relevant purposes and prin- 
ciples of the Sentencing Act and imposed a 
sentence within the applicable multiple of- 
fender range for defendant’s Class B felony 
offense of aggravated robbery. Accordingly, the 
trial court did not abuse its discretion in impos- 
ing a sentence of 17 years in the Department of 
Correction. State v. Stepheny, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 748 (Tenn. Crim. 
App. Sept. 30, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 43 (Tenn. Jan. 20, 2017). 


4, Classification of Offenders. 

The court was justified in finding that defen- 
dant should be sentenced as a multiple offender 
on his aggravated burglary charge. Defendant 
had sufficient convictions to establish this clas- 
sification. State v. Holland, 860 S.W.2d 53, 1993 
Tenn. Crim. App. LEXIS 288 (Tenn. Crim. App. 
1993). 

Where defendant’s record consisted of sev- 
eral juvenile offenses, two felony convictions for 
burglary, and one misdemeanor conviction for 
shoplifting, he was correctly sentenced as a 
Range II, multiple offender. State v. Crowe, 914 
S.W.2d 933, 1995 Tenn. Crim. App. LEXIS 623 
(Tenn. Crim. App. 1995), appeal denied, — 
S.W.2d —, 1996 Tenn. LEXIS 43 (Tenn. Jan. 8, 
1996). 

Where defendant admitted to four prior 
felony convictions and agreed on the grade of 
out-of-state offenses, the convictions were prop- 
erly relied upon by the court in establishing his 
range even though one of the convictions was 
more than 20 years old. State v. Minthorn, 925 
S.W.2d 234, 1995 Tenn. Crim. App. LEXIS 686 
(Tenn. Crim. App. 1995). 

For purposes of determining the classifica- 
tion of an offender, the appropriate analysis of 
prior out-of-state convictions is under Tennes- 
see law as it existed at the time of the convic- 
tion, not as it currently exists. State v. Brooks, 
968 S.W.2d 312, 1997 Tenn. Crim. App. LEXIS 
558 (Tenn. Crim. App. 1997), appeal denied, — 
S.W.2d —, 1998 Tenn. LEXIS 139 (Tenn. Mar. 9, 
1998). 


5. Prior Juvenile Adjudications. 
Defendant’s four-year sentences for felony 
reckless endangerment and felony evading ar- 


CRIMINAL PROCEDURE 60 


rest were authorized for a Range II, multiple 
offender and thus he failed to state a claim for 
relief in his motion; first, his sentences ap- 
peared to have expired, and if so, he was not 
entitled to relief, and in any event, there was no 
merit to his claim that his juvenile adjudication 
for aggravated robbery could not be used to 
classify him as a Range II offender, as he 
committed an act as a juvenile that would 
constitute a Class B felony if committed by an 
adult. State v. Carroll, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 524 (Tenn. Crim. App. July 
6, 2018). 


6. Alternative Sentencing Denied. 

Trial court did not err by not sentencing 
defendant to community corrections because 
the trial court believed that confinement was 
necessary to protect society by restraining a 
defendant who had a long history of criminal 
conduct; despite his convictions and receiving 
probationary sentences previously, he contin- 
ued to reoffend; and his potential for rehabili- 
tation was poor. State v. Jones, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 523 (Tenn. Crim. 
App. June 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 620 (Tenn. Sept. 21, 
2017). 

Trial court properly ordered that defendant 
serve her sentences in confinement because it 
found that confinement was necessary to pro- 
tect society from defendant and that she lacked 
potential for rehabilitation; as a Range II, mul- 
tiple offender, defendant was eligible for alter- 
native sentencing, but she was not considered a 
favorable candidate for alternative sentencing. 
State v. Hottiman, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 159 (Tenn. Crim. App. Feb. 
28, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 455 (Tenn. July 19, 2018). 

In a case in which defendant was convicted of 
initiating a process intended to result in the 
manufacture of methamphetamine, the trial 
court correctly sentenced defendant because he 
was not considered a favorable candidate for 
alternative sentencing, and he was ineligible 
for probation as he received a sentence of 11 
years; and denial of a community corrections 
sentence was appropriate as defendant had 
been released on probation in the past and had 
failed to comply with the terms of release, and 
defendant’s rehabilitation potential was poor 
and he was highly likely to reoffend. State v. 
Mathis, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 595 (Tenn. Crim. App. Aug. 9, 2018). 


7. Prior Felony Convictions. 

Trial court properly sentenced defendant, a 
Range II, multiple offender, to 15 years of 
imprisonment for aggravated robbery because 
the sentence was within the statutory range, 
the trial court carefully considered the argu- 
ments of the parties, the evidence presented at 
the sentencing hearing, and the statutory fac- 
tors that defendant had three prior felony con- 
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victions for aggravated robbery and had been 
on probation for the second offense at the time 
he committed the third, his actions were moti- 
vated by a desire to buy more drugs, he was not 
a candidate for alternative sentencing, he was 
the leader of two actors in the commission of 
the aggravated robbery at issue, and he did not 
establish that the sentence was improper. State 
v. Roberts, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 28, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
378 (Tenn. June 7, 2017). 

Because both of defendant’s prior convictions 
for attempted robbery and facilitation of first 
degree murder, under T.C.A. §§ 39-11-117, 39- 
11-403(a), 39-11-402(2), 39-12-101, 39-13-401, 
included an element of actual or threatened 
bodily injury or serious bodily injury, the trial 
court properly considered them to be separate 
convictions and found that defendant was a 
Range II multiple offender under T.C.A. § 40- 
35-106. State v. Theus, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 613 (Tenn. Crim. App. July 
12, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 794 (Tenn. Nov. 16, 2017). 

Petitioner failed to show that trial counsel 
was ineffective for failing to object to the trial 
court’s use of his Louisiana convictions to clas- 
sify him as a Range II offender because at least 
one of his prior burglary convictions would be 
classified as a Class D felony and the other 
would be classified as either a Class D or E 
felony. Petitioner failed to prove that his status 
as a minor would have prohibited the trial court 
using his Louisiana convictions during sentenc- 
ing. Hayes v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 643 (Tenn. Crim. App. July 
21, 2017). 

Defendant qualified as a Range II offender 
and the trial court did not err in considering 
defendant’s convictions in South Carolina for 
harboring a fugitive and assault of an aggra- 
vated nature as felonies; the trial court prop- 
erly considered the elements of harboring a 
fugitive under South Carolina law and acces- 
sory after the fact under Tennessee law in 
determining that defendant’s harboring convic- 
tion would constitute a felony in Tennessee, 
plus he conceded that his South Carolina as- 
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sault conviction would also be considered a 
felony in Tennessee. State v. Ward, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 142 (Tenn. 
Crim. App. Feb. 23, 2018). 

Trial court did not err by imposing a Range II 
sentence because, utilizing defendant’s federal 
conviction for the distribution of cocaine which 
would have been a Class C felony and his 
Connecticut conviction for the sale of narcotics 
which would also have been at least a Class C 
felony, the State was able to establish beyond a 
reasonable doubt that defendant was a Range 
II offender. State v. Burkes, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 371 (Tenn. Crim. App. 
May 14, 2018). 


8. Sentencing. 

Trial court properly sentenced defendant un- 
der T.C.A. § 39-17-1307 to a term of incarcera- 
tion; while the trial court did not make specific 
findings regarding the determinations set forth 
in T.C.A. § 40-35-103(1)(A)-(C), the record sup- 
ported the imposition of a sentence of confine- 
ment because as a Range II, multiple offender 
under T.C.A. § 40-35-102(6)(A), he was not 
considered a favorable candidate for an alter- 
native sentence, he had prior felony convic- 
tions, and confinement was necessary to protect 
society. State v. Theus, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 613 (Tenn. Crim. App. July 
12, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 794 (Tenn. Nov. 16, 2017). 

Trial court properly sentenced defendant as a 
Range II, multiple offender to an effective term 
of nine years’ imprisonment because there was 
no dispute that defendant was a Range II, 
multiple offender, with a sentencing range of 
4-12 years, the sentence was within the statu- 
tory range and presumed reasonable, the re- 
cord showed the trial court noted only that the 
location of the offense, a funeral, had “some 
bearing” on the vulnerability of the victim, and 
the trial court properly applied several other 
enhancement factors, including defendant’s ex- 
tensive criminal history, the fact that previous 
efforts at rehabilitation had failed, and the fact 
that defendant committed the offense while on 
parole. State v. Henson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 201 (Tenn. Crim. App. 
Mar. 29, 2019). 


(a) A persistent offender is a defendant who has received: 
(1) Any combination of five (5) or more prior felony convictions within the 
conviction class or higher or within the next two (2) lower felony classes, 


where applicable; or 


(2) At least two (2) Class A or any combination of three (3) Class A or Class 
B felony convictions if the defendant’s conviction offense is a Class A or B 


felony. 


(b) In determining the number of prior convictions a defendant has received: 
(1) Prior conviction means a conviction for an offense occurring prior to 
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the commission of the offense for which the defendant is being sentenced; 

(2) All prior felony convictions, including those occurring prior to Novem- 
ber 1, 1989, are included; 

(3)(A) A finding or adjudication that a defendant committed an act as a 

juvenile that would constitute a felony if committed by an adult and that 

resulted in a transfer of the juvenile to criminal court pursuant to 

§ 37-1-134 or similar statutes of other states or jurisdictions shall not be 

considered as a prior conviction for the purposes of this section unless the 

juvenile was convicted of a felony in a criminal court; 

(B) Notwithstanding subdivision (b)(3)(A), a finding or adjudication 
that a defendant committed an act as a juvenile that would constitute a 
Class A or Class B felony if committed by an adult shall be considered as 
a prior conviction for the purposes of this section, regardless of whether 
the juvenile was transferred to criminal court pursuant to § 37-1-134, or 
similar statutes of other states or jurisdictions; 

(4) Except for convictions for which the statutory elements include serious 
bodily injury, bodily injury, threatened serious bodily injury or threatened 
bodily injury to the victim or victims or convictions for the offense of 
ageravated burglary under § 39-14-4038, convictions for multiple felonies 
committed within the same twenty-four-hour period constitute one (1) 
conviction for the purpose of determining prior convictions; and 

(5) Prior convictions includes convictions under the laws of any other 
state, government or country that, if committed in this state, would have 
constituted an offense cognizable by the laws of this state. In the event that 
a felony from a jurisdiction other than Tennessee is not a named felony in 
this state, the elements of the offense shall be used by the Tennessee court 
to determine what classification the offense is given. 

(c) Adefendant who is found by the court beyond a reasonable doubt to be a 


persistent offender shall receive a sentence within Range III. 
(d) The finding that a defendant is or is not a persistent offender is 


appealable by either party. 


History. 
Acts 1989, ch. 591, § 6; 2005, ch. 353,.§ 3; 
2009, ch. 603, § 2; 2010, ch. 861, § 2. 


Sentencing Commission Comments. This 
section sets forth the criteria for enhanced 
sentencing as a persistent offender. A finding 
that a defendant is a persistent offender re- 
quires sentencing within Range III which not 
only carries higher criminal penalties, but an 
increased release eligibility date of 45 percent. 
See § 40-35-501(e). 

Subdivision (a)(1) permits sentencing as a 
persistent offender where the defendant has 
five or more felony convictions within the same 
or higher class or within the next two lower 
felony classes. In keeping with the commis- 
sion’s belief that prior felony convictions should 
be “weighted,” subdivision (a)(2) provides that 
multiple prior Class A or Class B felony convic- 
tions will trigger a Range III sentence if the 
defendant is being sentenced for a Class A or B 


felony. Thus, fewer numbers of prior convic- 
tions are necessary if the defendant commits a 
serious offense and has a prior record of serious 
crimes. Apart from the numbers of prior felony 
convictions, the provisions of this section are 
the same as § 40-35-106 concerning multiple 
offenders. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 
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The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2005, ch. 353, § 18 provided that the 
act, which amended subdivision (b)(4), shall 
apply to sentencing for criminal offenses com- 
mitted on or after June 7, 2005. Offenses com- 
mitted prior to June 7, 2005, shall be governed 
by prior law, which shall apply in all respects. 
However, for defendants who are sentenced 
after June 7, 2005, for offenses committed on or 
after July 1, 1982, the defendant may elect to 
be sentenced under the provisions of the act by 
executing a waiver of such defendant’s ex post 
facto protections. Upon executing such a 
waiver, all provisions of the act shall apply to 
the defendant. 

Acts 2005, ch. 353, § 19 provided that the 
act, which amended subdivision (b)(4), shall 
have no application to sentencing for persons 
convicted of murder in the first degree, which 
shall be governed by the provisions of §§ 39-13- 
202—39-13-208. 

Acts 2009, ch. 603, § 4 provided that any and 
all convictions for the offense of aggravated 
burglary under § 39-14-4038, occurring on or 


after August 17, 2009, shall count as prior 
convictions for the purposes enumerated in this 
act. 

Acts 2010, ch. 861, § 5 provided that the act, 
which added subdivision (b)(3)(B), shall apply 
to all defendants committing offenses on or 
after July 1, 2010. 


Cross-References. 

Mandatory consecutive sentences for felonies 
committed while on escape, Tenn. R. Crim. P. 
32. 

Penalty for Class A or B felonies, § 40-35- 
111. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
Chavo), 83 2OuLi) GLO LD. Coes, Oe loo, 
32,429,'32.1380/32:272: 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 45, 49; 14 Tenn. Juris., 
Homicide, § 60, 26 Tenn. Juris., Words and 
Phrases, 235.5P. 


Law Reviews. 

Not-So-Sweet Sixteen: When Minor Convic- 
tions Have Major Consequences Under Career 
Offender Guidelines (Andrew Tunnard), 66 
Vand. L. Rev. 1309 (2013). 


NOTES TO DECISIONS 


Analysis 


. Only Prior Convictions Considered. 
Stipulation in Plea Agreement. 

. Denial of Habeas Corpus Relief. 

. Range III Offender. 

Sentence Upheld on Appeal. 


pe oR ONE 


. Only Prior Convictions Considered. 
Only prior felony convictions may be used to 
determine a defendant’s persistent offender 
status even though T.C.A. § 40-35-107(a)(2) 
refers to felony convictions and not prior felony 
convictions. State v. Blouvet, 965 S.W.2d 489, 
1997 Tenn. Crim. App. LEXIS 545 (Tenn. Crim. 
App. 1997), appeal denied, — S.W.2d —, 1998 
Tenn. LEXIS 138 (Tenn. Mar. 9, 1998). 


2. Stipulation in Plea Agreement. 

Petitioner could not challenge the sentence 
as being illegally imposed due to the fact that 
the petitioner claimed not to have enough prior 
convictions to qualify as a Range III offender, as 
petitioner pled guilty as a Range III offender 
and the offender classification was nonjurisdic- 
tional and a proper basis for plea negotiations. 
Bland v. Dukes, 97 S.W.3d 133, 2002 Tenn. 
Crim. App. LEXIS 681 (Tenn. Crim. App. 2002), 
review or rehearing denied, — S.W.3d —, 2002 
Tenn. LEXIS 659 (Tenn. Dec. 9, 2002). 


3. Denial of Habeas Corpus Relief. 

Allegations of defendant’s habeas corpus pe- 
tition and attached documents failed to estab- 
lish that the judgment classifying him as a 
persistent offender and imposing a nine-year, 
Range III, sentence for burglary was void under 
Tenn. Const. art. I, § 15 and T.C.A. § 29-21- 
101. Edwards v. State, 269 S.W.3d 915, 2008 
Tenn. LEXIS 611 (Tenn. Sept. 18, 2008). 


4, Range III Offender. 

Trial court did not err by determining threat- 
ened bodily injury was an element of aggra- 
vated assault and that the two aggravated 
assault convictions were not subject to the 
24-hour rule, and thus, they could both be 
counted in determining defendant was a range 
III offender. State v. Stitts, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 340 (Tenn. Crim. App. 
Apr. 27, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 474 (Tenn. Aug. 8, 2018). 


5. Sentence Upheld on Appeal. 

Trial court properly sentenced defendant as a 
persistent offender because defendant had at 
least five prior qualifying felony convictions. 
State v. Clouse, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 645 (Tenn. Crim. App. July 20, 
2017). 
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40-35-108. Career offender. 


(a) Acareer offender is a defendant who has received: : 

(1) Any combination of six (6) or more Class A, B or C prior felony 
convictions, and the defendant’s conviction offense is a Class A, B or C felony; 

(2) At least three (3) Class A or any combination of four (4) Class A or 
Class B felony convictions if the defendant’s conviction offense is a Class A 
or B felony; or 

(3) At least six (6) prior felony convictions of any classification if the 
defendant’s conviction offense is a Class D or E felony. 

(b) In determining the number of prior convictions a defendant has received: 

(1) “Prior conviction” means a conviction for an offense occurring prior to 
the commission of the offense for which the defendant is being sentenced; 

(2) All prior felony convictions, including those occurring prior to Novem- 
ber 1, 1989, are included; 

(3)(A) A finding or adjudication that a defendant committed an act as a 

juvenile that would constitute a felony if committed by an adult and that 

resulted in a transfer of the juvenile to criminal court pursuant to 

§ 37-1-134 or similar statutes of other states or jurisdictions shall not be 

considered as a prior conviction for the purposes of this section, unless the 

juvenile was convicted of a felony in a criminal court; 

(B) Notwithstanding subdivision (b)(3)(A), a finding or adjudication 
that a defendant committed an act as a juveniie that would constitute a 
Class A or Class B felony if committed by an adult shall be considered as 
a prior conviction for the purposes of this section, regardless of whether 
the juvenile was transferred to criminal court pursuant to § 37-1-134, or 
similar statutes of other states or jurisdictions; 

(4) Except for convictions for which the statutory elements include serious 
bodily injury, bodily injury, threatened serious bodily injury or threatened 
bodily injury to the victim or victims or convictions for the offense of 
ageravated burglary under § 39-14-4038, convictions for multiple felonies 
committed within the same twenty-four-hour period constitute one (1) 
conviction for the purpose of determining prior convictions; and 

(5) “Prior convictions” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would have 
constituted an offense cognizable by the laws of this state. In the event that 
a felony from a jurisdiction other than Tennessee is not a named felony in 
this state, the elements of the offense shall be used by the Tennessee court 
to determine what classification the offense is given. 

(c) Adefendant who is found by the court beyond a reasonable doubt to be a 
career offender shall receive the maximum sentence within the applicable 
Range III. | 

(d) The finding that a defendant is or is not a career offender is appealable 
by either party. 
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History. 
Acts 1989, ch. 591, § 6; 2005, ch. 353, § 4; 
2009, ch. 603, § 3; 2010, ch. 861, § 3. 


Sentencing Commission Comments. This 
section sets forth the criteria for sentencing as 
a career offender. The types and number of 
prior felony convictions are set forth in subsec- 
tion (a). 

A defendant sentenced as a career offender 
must receive the maximum sentence within 
Range III pursuant to the provisions of subsec- 
tion (c). The release eligibility date is increased 
to 60 percent. See § 40-35-501(f). The maxi- 
mum sentence and parole eligibility for persons 
having this type of extensive criminal record is 
in keeping with the sentencing purposes set 
forth in § 40-35-102. Apart from the increased 
sentence and release eligibility date, the provi- 
sions of this section are the same as § 40-35- 
107 concerning persistent offenders. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-1112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-48-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2005, ch. 353, § 18 provided that the 
act, which amended subdivision (b)(4), shall 
apply to sentencing for criminal offenses com- 


mitted on or after June 7, 2005. Offenses com- 
mitted prior to June 7, 2005, shall be governed 
by prior law, which shall apply in all respects. 
However, for defendants who are sentenced 
after June 7, 2005, for offenses committed on or 
after July 1, 1982, the defendant may elect to 
be sentenced under the provisions of the act by 
executing a waiver of such defendant’s ex post 
facto protections. Upon executing such a 
waiver, all provisions of the act shall apply to 
the defendant. 

Acts 2005, ch. 353, § 19 provided that the 
act, which amended subdivision (b)(4), shall 
have no application to sentencing for persons 
convicted of murder in the first degree, which 
shall be governed by the provisions of §§ 39-13- 
202 — 39-13-208. 

Acts 2009, ch. 603, § 4 provided that any and 
all convictions for the offense of aggravated 
burglary under § 39-14-4038, occurring on or 
after August 17, 2009, shall count as prior 
convictions for the purposes enumerated in this 
act. 

Acts 2010, ch. 861, § 5 provided that the act, 
which added subdivision (b)(3)(B), shall apply 
to all defendants committing offenses on or 
after July 1, 2010. 


Cross-References. 

Classification of felonies and misdemeanors, 
§ 40-35-110. 

Penalty for Class A, B, C, D, or E felonies, 
§ 40-35-111. 

Sentence ranges, § 40-35-112. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure §§ 45, 49. 


Law Reviews. 

Not-So-Sweet Sixteen: When Minor Convic- 
tions Have Major Consequences Under Career 
Offender Guidelines (Andrew Tunnard), 66 
Vand. L. Rev. 1309 (2013). 


NOTES TO DECISIONS 


Analysis 


. Construction. 

Classification of Offenses. 

“Prior Conviction” Defined. 
Twenty-Four Hour Merger Rule. 
Career Offender Finding Upheld. 
Sentence Proper. 

. Guilty Plea. 


ea ee fo loge 


. Construction. 

The legislature, in enacting T.C.A. § 40-35- 
108, was aware that some offenses which were 
felonies under prior law were no longer felonies 
under the new act. There appears to be no 
doubt that the legislature intended to permit 
consideration of all prior felony convictions 
occurring during the defendant’s life. State v. 


Wright, 836 S.W.2d 130, 1992 Tenn. Crim. App. 
LEXIS 143 (Tenn. Crim. App. 1992), appeal 
denied, 1992 Tenn. LEXIS 378 (Tenn. May 26, 
1992). 


2. Classification of Offenses. 

T.C.A. § 40-35-118 determines the classifica- 
tion of felony offenses in title 39 committed 
between July 1, 1982 and November 1, 1989. 
Under that statute grand larceny is a Class D 
felony and petit larceny is a Class E felony. On 
the other hand, for offenses committed prior to 
July 1, 1982, prior law applies “and remain|{s] 
in full force and effect in every respect, includ- 
ing, but not limited to, sentencing, parole and 
probation,” T.C.A. § 40-35-117(c). State v. 
Wright, 836 S.W.2d 130, 1992 Tenn. Crim. App. 
LEXIS 143 (Tenn. Crim. App. 1992), appeal 
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denied, 1992 Tenn. LEXIS 378 (Tenn. May 26, 
1992). 


3. “Prior Conviction” Defined. 

“Prior conviction” means a conviction that 
has been adjudicated prior to the commission of 
the more recent offense for which sentence is to 
be imposed. State v. Blouvett, 904 S.W.2d 111, 
1995 Tenn. LEXIS 376 (Tenn. 1995). 


4. Twenty-Four Hour Merger Rule. 

The trial court erred in finding that two prior 
convictions for violent felonies were not neces- 
sary for the twenty-four hour merger rule ex- 
ception to apply; rather, the court should have 
treated defendant’s prior convictions for aggra- 
vated assault and sale of cocaine as a single 
conviction under T.C.A. § 40-35-108(b)(4). 
State v. Walker, 29 S.W.3d 885, 1999 Tenn. 
Crim. App. LEXIS 1059 (Tenn. Crim. App. 
1999). 


5. Career Offender Finding Upheld. 

In defendant’s rape case, the trial court did 
not err in classifying defendant as a career 
offender because defendant’s more than twenty 
prior felony convictions listed on the notice of 
intent to seek enhanced punishment and pre- 
sentence report were, as noted by the trial court 
at sentencing, “far more than necessary to 
make him a career offender.” State v. Scarbor- 
ough, 300 S.W.3d 717, 2009 Tenn. Crim. App. 
LEXIS 191 (Tenn. Crim. App. Mar. 17, 2009). 

Despite the possible waiver, defendant had 
the requisite number of prior convictions to 
sustain the trial court’s imposition of career 
offender status; the State had to show that 
defendant carried at least six prior felony con- 
victions and the State met its burden. State v. 
McCommon, — S8.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 161 (Tenn. Crim. App. Mar. 3, 
2017). 

Defendant had more than enough prior con- 
victions to be considered a career offender be- 
cause the prior aggravated assaults he commit- 
ted were Class C felonies in which a statutory 
element of the offense was serious bodily injury, 
State v. Kirk, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 635 (Tenn. Crim. App. July 19, 
2017). 


6. Sentence Proper. 

Defendant’s sentence did not constitute cruel 
and unusual punishment because, based on his 
status as a career offender, he was properly 
sentenced to the mandatory maximum sen- 
tence of 30 years in prison. State v. Hall, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 328 
(Tenn. Crim. App. May 4, 2017). 

Defendant’s six-year sentence, to be served at 
60 percent release eligibility, for failure to ap- 
pear did not constitute cruel and unusual pun- 
ishment because it was the only sentence avail- 
able given the offense defendant’s criminal 
record. The presentence report reflected some 
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45 prior conviction dating back 25 years and 
defendant was released on bond at the time she 
committed the instant offense. State v. Chick, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 623 
(Tenn. Crim. App. July 17, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 805 
(Tenn. Nov. 16, 2017). 

Defendant’s 12-year sentence for one count 
each of forgery over $1,000, criminal simulation 
over $1,000, theft of property over $1,000, and 
two counts of identity theft was not excessive 
but was required, because defendant was a 
career offender with six prior felony convic- 
tions, and although the trial court could have 
imposed consecutive sentences it determined in 
its discretion that they should run concur- 
rently. State v. Bumpas, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 95 (Tenn. Crim. App. 
Jan. 17, 2018). 

Trial court properly denied defendant’s mo- 
tion to correct an illegal sentence because de- 
fendant failed to state a colorable claim for 
correction of an illegal sentence; the sentences 
imposed were authorized and did not directly 
contravene an applicable statute because de- 
fendant was sentenced to fifteen years as a 
career offender on each of the two Class C 
felonies. State v. Sanders, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 122 (Tenn. Crim. App. 
Feb. 20, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 321 (Tenn. June 6, 2018). 

Defendant’s effective sentence of 45 years for 
his aggravated robbery and aggravated bur- 
glary convictions was proper because he was a 
career offender as he had nine previous convic- 
tions for aggravated robbery, a Class B felony, 
one previous felony conviction for an attempted 
first-degree murder, a Class A felony, and two 
previous felony convictions for especially aggra- 
vated kidnapping, a Class A felony; the maxi- 
mum sentence for the Class B felony of aggra- 
vated robbery in Range III was 30 years; the 
maximum sentence for the Class C felony of 
aggravated burglary in Range III was 15 years; 
and, as a career offender, he had to serve the 30 
year sentence for aggravated robbery at 100%, 
and the 15 year sentence for aggravated bur- 
glary at 60%. State v. Mitchell, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 693 (Tenn. Crim. 
App. Sept. 12, 2018). 


7. Guilty Plea. 

Trial court did not abuse its discretion in 
denying defendant’s motion to withdraw his 
guilty pleas because defendant failed to demon- 
strate manifest injustice; the trial court ad- 
vised defendant that he was being sentenced as 
a career offender, that he would receive sen- 
tences of fifteen years for theft and six years for 
evading arrest, and that he would serve both 
sentences at sixty percent release eligibility, 
and defendant stated that he understood. State 
v. Kirk, — S.W.8d —, 2017 Tenn. Crim. App. 
LEXIS 635 (Tenn. Crim. App. July 19, 2017). 
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40-35-109. Especially mitigated offender. 


(a) The court may find the defendant is an especially mitigated offender, if: 
(1) The defendant has no prior felony convictions; and 
(2) The court finds mitigating, but no enhancement factors. 

(b) If the court finds the defendant an especially mitigated offender, the 
court shall reduce the defendant’s statutory Range I minimum sentence by ten 
percent (10%) or reduce the release eligibility date to twenty percent (20%) of 
the sentence, or both reductions. If the court employs both reductions, the 
calculation for release eligibility shall be made by first reducing the sentence 
and then reducing the release eligibility to twenty percent (20%). 

_(c) If the defendant is found to be an especially mitigated offender, the 
judgment of conviction shall so reflect. 

(d) The finding that a defendant is or is not an especially mitigated offender 


is appealable by either party. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. As 
noted in the comments to § 40-35-1001, sen- 
tences have been divided into one of three 
ranges. The sentencing ranges are governed by 
the presence or absence of prior convictions. Ifa 
defendant has little or no prior criminal record, 
such defendant would normally be sentenced 
within Range I as a standard offender. See 
§ 40-35-105. However, there are instances 
where the trial judge may desire to depart from 
even the minimum sentence for a Range I 
offender and impose lesser penalties. In such 
instances, the judge may designate the defen- 
dant as an “especially mitigated offender” un- 
der the provisions of this section. If the judge 
designates the defendant for this category, the 
judge has the option of reducing the minimum 
sentence by 10 percent or reducing the release 
eligibility date to 20 percent or both options. 
For example, a standard offender convicted of a 
Class C felony is normally subject to a three 
year minimum sentence as a standard Range I 
offender. The 10 percent reduction in the mini- 
mum sentence would result in a sentence of 2.7 
years. The judge may further alter the normal 
30 percent release eligibility date to 20 percent. 
While the other types of offenders, such as 
multiple, persistent or career mandate sen- 
tences within their required ranges, a finding of 
an especially mitigated offender is discretion- 
ary with the trial court. The criteria for such a 
finding is set forth in subsection (a) and re- 
quires that the defendant have no prior felony 
convictions and that the trial judge finds “miti- 
gating factors but no enhancement factors.” It 
should be observed that this definition is differ- 
ent from prior law which required that the 
court could only consider mitigating factors 
which existed in the “commission of the of- 
fense.” This limiting language has been re- 
moved since the commission believes that all 


mitigating factors should be considered in as- 
certaining whether the defendant should re- 
ceive a sentence within this category. A prior 
misdemeanor record no longer prohibits sen- 
tencing as an especially mitigated offender. A 
defendant convicted of any offense other than 
first degree murder may be sentenced as an 
especially mitigated offender given the absence 
of prior felony convictions and the presence of 
mitigating factors. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4083, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-3009, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Eligibility of certain drug offenders for spe- 
cial alternative incarceration unit, § 40-20- 
207. 

Sentence ranges, § 40-35-112. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.82, 32.127, 32.237, 32.272. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 49, 51. 


Law Reviews. 

Sentencing Lockdown: What Is the Impact of 
Blakely on Sentencing in Tennessee? (David L. 
Raybin), 40 No. 8 Tenn. B.J. 12 (2004). 
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NOTES TO DECISIONS 


Analysis 


. Discretion of Court. 

. Presence of Enhancement Factor. 
. Absence of Enhancement Factor. 
. Refusal to Classify Not Error. 


= WWD eH 


. Discretion of Court. 

The question of whether defendant should be 
sentenced as especially mitigated offender rests 
within the sound discretion of the trial court. 
State v. Braden, 867 S.W.2d 750, 1993 Tenn. 
Crim. App. LEXIS 355 (Tenn. Crim. App. 1993), 
appeal denied, — S.W.2d —, 1993 Tenn. LEXIS 
387 (Tenn. Nov. 1, 1993). 


2. Presence of Enhancement Factor. 

Because the trial court found an enhancing 
factor existed, defendant did not qualify as 
especially mitigated offender. State v. Braden, 
867 S.W.2d 750, 1993 Tenn. Crim. App. LEXIS 
355 (Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 387 (Tenn. Nov. 1, 
1993); State v. Turner, 30 S.W.3d 355, 2000 
Tenn. Crim. App. LEXIS 89 (Tenn. Crim. App. 
2000), appeal denied, — S.W.3d —, 2000 Tenn. 
LEXIS 479 (Tenn. Sept. 5, 2000). 

Even though he was a first offender, the 
presence of an enhancement factor, being the 
leader of the offense, disqualified defendant 
from characterization as especially mitigated 
offender for sentencing purposes. State v. 
Hicks, 868 S.W.2d 729, 1993 Tenn. Crim. App. 
LEXIS 483 (Tenn. Crim. App. 1993). 

Trial court did not abuse its discretion in 
rejecting defendant’s request to be sentenced as 
an especially mitigated offender because the 
enhancement factor that defendant had abused 
a position of public trust was shown by the 
evidence, as she forged receipts for amounts 
she spent using her county purchase card. 
State v. Finch, 465 S.W.3d 584, 2013 Tenn. 
Crim. App. LEXIS 1016 (Tenn. Crim. App. Nov. 
22, 2013), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 548 (Tenn. June 24, 2014). 

Defendant’s maximum sentence was proper 
because, while it was error to apply an en- 
hancement based on more than one victim, 


since only one person qualified as a victim, 
defendant’s argument that it was error to use a 
single prior conviction both to establish defen- 
dant’s range I offender status and to apply an 
enhancement factor failed, as defendant would 
have been sentenced as a range J, standard 
offender regardless of whether defendant had a 
prior conviction. State v. Bumpas, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 803 (Tenn. Crim. 
App. Sept. 1, 2017), review denied and ordered 
not published, — S.W.3d —, 2018 Tenn. LEXIS 
11 (Tenn. Jan. 17, 2018). 


3. Absence of Enhancement Factor. 

Given defendant’s mental limitations and 
low function as substantial mitigating factors, 
and no existing enhancement factors, the trial 
court erred in refusing to sentence defendant as 
an especially mitigated offender. State v. Black- 
stock, 19 S.W.3d 200, 2000 Tenn. LEXIS 168 
(Tenn. 2000). : 

Trial court did not err in failing to sentence 
defendant as an especially mitigated offender, 
where the evidence showed that defendant had 
been using drugs and defendant committed the 
brutal killing of a loved one, such that there 
was nothing mitigating about the case, much 
less especially mitigating. State v. Jackson, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 1003 
(Tenn. Crim. App. Dec. 10, 2012), modified, 444 
S.W.3d 554, 2014 Tenn. LEXIS 619 (Tenn. Aug. 
22, 2014). 


4, Refusal to Classify Not Error. 

Trial court did not err by failing to find 
defendant to be an especially mitigated of- 
fender because the record supported the appli- 
cation of two enhancement factors, as it showed 
that it was defendant who concocted the 
scheme to defraud the motorcycle owner’s in- 
surance company and who directed his em- 
ployee to dispose of the motorcycle frame and 
engine, and that he exploited his position as a 
police officer by ensuring that he would be the 
officer who responded to the owner’s 911 call 
and by falsifying his report of the offense by 
putting another officer’s name on it. State v. 
Millan, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 810 (Tenn. Crim. App. Nov. 1, 2018). 


40-35-1110. Classification of offenses. 


(a) Felonies are classified for the purpose of sentencing into five (5) 


categories: 
(1) Class A felonies; 
(2) Class B felonies; 
(3) Class C felonies; 
(4) Class D felonies; and 
(5) Class E felonies. 
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(b) An offense designated a felony without specification as to category is a 


Class E felony. 


(c) Misdemeanors are classified for the purpose of sentencing into three (3) 


categories: 
(1) Class A misdemeanors; 
(2) Class B misdemeanors; and 
(3) Class C misdemeanors. 


(d) An offense designated as a misdemeanor without specification as to 


category is a Class A misdemeanor. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. This 
section sets forth the classifications of felonies 
and misdemeanors. § 40-37-202 [obsolete] 
charged the sentencing commission with draft- 
ing a statute which classified felonies on the 
basis of severity into five categories and misde- 
meanors into three categories. This section 
complies with that provision and is the basis for 
the sentencing grid which is contained in the 
commentary to § 40-35-101. Subsections (b) 
and (d) follow prior law by giving a designated 
punishment for felonies contained in the code 
which are not otherwise specified as to category 
with similar treatment being given to unclassi- 
fied misdemeanors. The following table shows 
the classification of felony and misdemeanor 
offenses in title 39. For first degree murder, see 
§ 39-11-117. 


CLASSIFICATION OF THE REVISED 
CRIMINAL CODE 
(Current as of July 1, 2018) 


Class A Felonies 


Class and 

New Code 

Section Offense 

39-11-117 Attempt — First degree murder 

39-11-117 Conspiracy — First degree murder 

39-13-210 Second degree murder 

39-13-210(a)(2) Second degree murder that 
results from the unlawful distribution of any 
Schedule I or Schedule II drug, when the 
drug is the proximate cause of the death of 
the user 

39-13-210(c) Second degree murder that re- 
sults from the unlawful distribution of any 
Schedule I or Schedule II drug, when the 
drug is the proximate cause of the death of 
the user. Defendant sentenced one range 
higher than range otherwise appropriate if 
victim is a minor 

39-13-210(a)(3) Second degree murder by un- 
lawful distribution or unlawful delivery or 
unlawful dispensation of fentanyl or carfen- 
tanil, when those substances alone, or in 
combination with any other controlled sub- 
stance 


Class A Felonies—Cont’d 


39-13-218 Aggravated vehicular homicide 


39-13-305 Especially aggravated kidnapping 

39-13-309 Trafficking for a commercial sex act 
where victim is child under 15 or offense 
occurs within 1,000’ of school, park, play- 
ground 

39-13-4083 Especially aggravated robbery 

39-13-502 Aggravated rape 

39-13-514(b)(3) Patronizing prostitution (vic- 
tim under age 18 or with intellectual disabil- 
ity) 

39-13-515 Promoting prostitution where pros- 
titute is less than 18 

39-13-518(c)(1) Continuous sexual abuse of a 
child 

39-138-522 Rape of a child (punished as Range 
II offender) 

39-13-531 Aggravated rape of a child (manda- 
tory life without parole) 

39-13-805 Act of terrorism 

39-13-807 Providing material support or re- 
sources to act of terrorism or to a designated 
entity 

39-13-808(b)(1) Distribution or delivery of 
substance as act of terrorism 

39-14-105 Value of property unlawfully ob- 
tained is in excess of $250,000 

39-14-113 Organized retail crime involving 
stored value cards (over $250,000) 

39-14-113 Organized retail crime involving 
stored value cards (over $60,000) if the defen- 
dant exercised organizational, supervisory, 
financial, or management authority over the 
activity of one (1) or more other persons in 
violation of section 

39-14-302 Aggravated arson 

39-14-411 Critical infrastructure vandalism 
($250,000 or more) 

39-14-602(d) Computer crimes violation in 
connection with act of terrorism 

39-15-402 Aggravated child abuse or aggra- 
vated child neglect or endangerment where 
child 8 or less or vulnerable 

39-15-502 Financial exploitation of elderly or 
vulnerable adult where amount unlawfully 
exploited is $60,000 or more (fine not less 
than $1,000) 

39-17-417(j) Manufacture, delivery, sale, pos- 
session or conspiracy of certain amounts of 
drugs listed (fine not greater than $500,000) 
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Class B Felonies 


Class and 

New Code 

Section Offense 

39-11-117 Solicitation — First degree murder 

39-12-205 RICO offense 

39-13-102 Intentional or knowing aggravated 
assault by discharging firearm from within 
motor vehicle and victim is a minor 

39-13-209 Voluntary manslaughter by dis- 
charging firearm from within motor vehicle 
and victim is a minor 

39-13-213(b) Vehicular homicide involving in- 
toxication 

39-13-304 Aggravated kidnapping 

39-13-307 Subjecting another to involuntary 
labor servitude where injury, extended dura- 
tion, multiple victims, or victim less than 13 

39-13-309 Trafficking for a commercial sex act 

39-13-402 Aggravated robbery 

39-13-404 Carjacking 

39-13-503 Rape 

39-13-504 Aggravated sexual battery 

39-13-514(b)(3) Patronizing prostitution (in- 
tellectual disability or victim 15, 16 or 17 
years of age) 

39-13-515 Promoting prostitution where the 
prostitute is less than 18 years of age 

39-13-518(c)(2) and (3) Continuous sexual 
abuse of a child 

39-13-528 Soliciting minor to engage in Class 
A sexual offense 

39-13-532 Statutory rape by authority figure 

39-13-529(a) Induce minor to engage in 
sexual activity observed by another 

39-13-806 Violations involving weapons of 
mass destruction 

39-13-807 Providing material support to per- 
son committing act of terrorism 

39-14-105(a)(5) Theft ($60,000 or more but 
less than $250,000). One classification higher 
if 5th or subsequent conviction in 2 year 
period and theft involved retail merchandise. 

39-14-1138 Organized retail crime involving 
stored value cards ($60,000-$250,000) 

39-14-113 Organized retail crime involving 
stored value cards ($10,000-$59,999) if the 
defendant exercised organizational, supervi- 
sory, financial, or management authority 
over the activity of one (1) or more other 
persons in violation of section 

39-14-114 Forgery ($60,000 or more but less 
than $250,000) 

39-14-115 Criminal simulation ($60,000 or 
more but less than $250,000) 

39-14-118 Illegal possession or fraudulent use 
of credit card or debit card ($60,000 or more) 

39-14-121 Worthless checks ($60,000 or more 
but less than $250,000) 
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Class B Felonies—Cont’d 


39-14-1380 Destruction of valuable papers 


($60,000 or more but less than $250,000) 

39-14-1383 Fraudulent or false insurance 
claims ($60,000 or more but less than 
$250,000) 

39-14-137(b) Fraudulent qualifying for set 
aside contracts ($60,000 or more) 

39-14-1388 Theft of trade secrets ($60,000 or 
more but less than $250,000) 

39-14-1389 Sale of recorded live performances 
without consent ($60,000 or more but less 
than $250,000) 

39-14-149 Communication theft ($60,000 or 
more but less than $250,000) 

39-14-154 Home improvement fraud ($60,000 
or more but less than $250,000) 

39-14-205 Intentional killing of animals 
($60,000 or more but less than $250,000) 

39-14-208 Injuring guide dog ($60,000 or 
more but less than $250,000) 

39-14-301 Arson of a place of worship 

39-14-404 Especially aggravated burglary 

39-14-408 Vandalism ($60,000 or more but 
less than $250,000) 

39-14-408 Vandalism of retail merchant 
($60,000 or more but less than $250,000) 

39-14-411 Critical infrastructure vandalism 
($60,000 or more but less than $250,000) 

39-14-602 Alters, damages, or attempts to 
damage or destroy any computer, computer 
system or computer network or computer 
program or data ($60,000 or more) 

39-14-603 Unsolicited bulk electronic mail 
($60,000 or more but less than $250,000) 

39-14-903 Money laundering offenses 

39-14-903(e) Unlawful use of property to 
launder or transport criminal proceeds or to 
commit or facilitate TennCare fraud, on 5 or 
more occasions 

39-15-402 Aggravated child abuse or aggra- 
vated child endangerment or neglect 

39-15-502 Financial exploitation of elderly or 
vulnerable adult where amount unlawfully 
exploited is $10,000—59,999 (fine not less 
than $1,000) 

39-15-508 Aggravated neglect of an elderly or 
vulnerable adult by a caregiver that results 
in serious bodily injury (minimum fine of 
$1,000) 

39-15-511 Aggravated abuse of elderly or vul- 
nerable adult involving deadly weapon or 
strangulation or resulting in serious bodily 
injury 

39-16-102 Public servant accepting bribe or 
offering bribe to public servant 

39-17-107 Adulteration of food, liquids or 
pharmaceuticals (serious bodily injury or 
death) 
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Class B Felonies—Cont’d 

39-17-417(b) Manufacture, delivery, sale, pos- 
session, or conspiracy Schedule I drug (fine 
not greater than $100,000) 

39-17-417(c) Manufacture, delivery, sale, pos- 
session, or conspiracy involving cocaine or 
methamphetamine in amounts of .5 grams or 
more (fine not greater than $100,000) 

39-17-4174) Manufacture, delivery, sale, pos- 
session, or conspiracy of certain amounts of 
listed drugs (fine not greater than $200,000) 

39-17-435 Initiating process to result in 
manufacture of methamphetamine 

39-17-455 Manufacture, delivery, sale, pos- 
session, or conspiracy involving metham- 
phetamine in amounts of .5 grams or more 
(fine not greater than $100,000) 

39-17-1003 Sexual exploitation of a minor 
more than 100 images 

39-17-1004(b) Aggravated sexual exploitation 
of minor more than 25 images 

39-17-1005 Especially aggravated sexual ex- 
ploitation of minor 

39-17-1307(b)(1)(A) Possession of firearm af- 
ter convicted of felony involving the use or 
attempted use of force, violence, or a deadly 
weapon 

39-17-1302 Possession of explosive or explo- 
sive weapon 


Class C Felonies 


Class and 

New Code 

Section Offense 

39-13-102(a)(1),(b),(c) Intentional: aggravated 
assault ($15,000 fine if committed against 
certain occupations while discharging duties) 

39-13-102 Reckless aggravated assault by dis- 
charging firearm from within motor vehicle 
and victim is a minor 

39-13-1038 Reckless endangerment by dis- 
charging firearm into habitation 

39-13-109 Criminal exposure of another to 
HIV 

39-13-115 Aggravated vehicular assault 

39-13-209 Reckless homicide by discharging 
firearm from within motor vehicle and victim 
is a minor 

39-13-211 Voluntary manslaughter 

39-13-213 Vehicular homicide by drag racing 
and where alcohol not involved 

39-13-303 Kidnapping 

39-13-307 Subjecting another to involuntary 
labor servitude 

39-13-308 Trafficking in forced labor 


39-13-315 Advertising commercial sexual 
abuse 

39-13-401 Robbery 

39-13-516 Aggravated prostitution 


39-13-518(4) Continuous sexual abuse of a 
child 
39-13-527 Sexual battery by authority figure 


Class C Felonies—Cont’d 

39-13-528 Soliciting minor to engage in Class 
B sexual offense 

39-13-529(b) Adult engaging in sexual activ- 
ity for viewing by minor less than 13 

39-13-611 Aggravated unlawful photography 

39-13-808(b)(2) Distribution or delivery of 
substance as a hoax device 

39-14-105(a)(4) Theft ($10,000-$59,999) One 
classification higher if 5th or subsequent con- 
viction in 2 year period and theft involved 
retail merchandise. 

39-14-113 Organized retail crime involving 
stored value cards ($10,000-$59,999) 

39-14-1138 Organized retail crime involving 
stored value cards ($2,500-$9,999) if the de- 
fendant exercised organizational, supervi- 
sory, financial, or management authority 
over the activity of one (1) or more other 
persons in violation of section 

39-14-114 Forgery ($10,000-$59,999) 

39-14-115 Criminal simulation ($10,000- 
$59,999) 

39-14-118 Illegal possession or fraudulent use 
of credit card or debit card ($10,000-$59,999) 

39-14-121 Worthless checks ($10,000- 
$59,999) 

39-14-1380 Destruction of valuable papers 
($10,000-$59,999) 

39-14-1383 Fraudulent or false 
claims ($10,000-$59,999) 

39-14-137(b) Fraudulent qualifying for set 
aside programs ($10,000-$59,000) 

39-14-1388 Theft of trade secrets ($10,000- 
$59,999) 

39-14-139 Sale of recorded live performances 
without consent ($10,000-$59,000) 

39-14-149 Communication theft 
$59,999) 

39-14-150(c) Identity theft trafficking 

39-14-154 Home improvement 
($10,000-$60,000) 

39-14-205 Intentional 
($10,000-$59,999) 


insurance 


($10,000- 


fraud 


killing of animals 


39-14-208 Injuring guide dog ($10,000- 
$59,999) 

39-14-301 Arson 

39-14-403 Aggravated burglary 


39-14-408 Vandalism ($10,000-$59,999) 

39-14-408 Vandalism of retail merchant 
($10,000-$59,999) 

39-14-411 Critical infrastructure vandalism 
($10,000-$59,999) 

39-14-602(b)(5) Violation of Tennessee Per- 
sonal and Commercial Computer Act 
($10,000-$59,999) 

39-14-603 Unsolicited bulk electronic mail 
($10,000-$59,999) 

39-14-804 Theft of animal from or damage to 
an animal facility exceeding $500 

39-15-201(b)(1) Criminal abortion 
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Class C Felonies—Cont’d 
39-15-201(d) Abortion performed on nonresi- 
dent 


39-15-209(e)(1) Performance of partial birth 


abortion 
39-15-302 Incest 
39-15-502 Financial exploitation of elderly or 


vulnerable adult where amount unlawfully 
exploited is $2,500—9,999 (fine not less than 
$1,000) 

39-15-508 Aggravated neglect of an elderly or 
vulnerable adult by a caregiver that results 
in serious physical harm (minimum fine of 
$1,000) 

39-15-511 Aggravated abuse of elderly or vul- 
nerable adult resulting in serious psychologi- 
cal injury or serious physical harm 

39-16-105 Buying and selling in regard to 
public offices 

39-16-107 Bribing a witness 

39-16-108 Bribing a juror 

39-16-201 Introduction of weapons or explo- 
sives, into a state, county, or municipal penal 
institution 

39-16-502(a)(3) Initiating or circulating false 
report of bomb, fire or other emergency 

39-16-503 Tampering with or fabricating evi- 
dence 

39-16-607(c)(3) Intentionally facilitating or 
permitting escape from penal institution 

39-17-107 Adulteration of food, liquids or 
pharmaceuticals causing bodily injury 

39-17-315(d)(1) Especially Aggravated Stalk- 
ing 

39-17-417(c) Manufacture, delivery, sale, or 
possession of Schedule II drug including co- 
caine or methamphetamine less than .5 
grams (fine not greater than $100,000) 

39-17-417(e) Manufacture, delivery, sale, or 
possession of flunitrazepam (fine not greater 
than $100,000) 

39-17-417(g)(3) Manufacture, delivery, sale, 
or possession of 20-99 marijuana plants (fine 
not greater than $100,000) 

39-17-454(g)(2) Second or subsequent offense 
of manufacturing, selling or possessing with 
the intent to manufacture or sell a controlled 
substance analogue 

39-17-454(g)(3) Sale, dispensing or delivery of 
controlled substance analogue to a minor 

39-17-455 Manufacture, delivery, sale, or pos- 
session of methamphetamine less than .5 
grams (fine not greater than $100,000) 

39-17-607(b) Attempting to influence lottery 
(maximum fine of $100,000) 

39-17-1003 Sexual exploitation of a minor 
more than 50 images 

39-17-1004 Aggravated sexual exploitation of 
a minor 

39-17-1302(f)(3) Possession of a hoax device 

39-17-1307(b)(1)(B) Possession of a firearm 
with a prior conviction for a drug felony 
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Class C Felonies—Cont’d 

39-17-1324(b) ‘Employing firearm during com- 
mission of a dangerous felony (6 year mini- 
mum if no prior record and 10 year minimum 
if prior dangerous felony conviction) 

39-17-1324(g) Employing firearm during com- 
mission of a dangerous felony if prior convic- 
tion for a dangerous felony (15 year mini- 
mum) 


Class D Felonies 


Class and 

New Code 

Section Offense 

39-13-102(a)(1)(B) Reckless aggravated as- 
sault ($15,000 fine if committed against cer- 
tain occupations while discharging duties) 

39-13-103 Reckless endangerment by dis- 
charging firearm or antique firearm into un- 
occupied habitation 

39-13-106 Vehicular assault 

39-13-110 Female genital mutilation, facilita- 
tion of or transportation for purpose of female 
genital mutilation 

39-13-209 Criminally negligent homicide by 
discharging firearm from within motor ve- 
hicle and victim is a minor 

39-13-213(a)(4) Vehicular homicide in con- 
struction zone 

39-13-215 Reckless homicide 

39-13-216 Assisted suicide 

39-13-506 Aggravated statutory rape 

39-13-515 Promoting prostitution if person 
being promoted has an intellectual disability 

39-13-528 ‘Soliciting minor to engage in Class 
C sexual offense 

39-13-533 Promoting travel for prostitution 

39-13-602 Unlawful wiretapping or electronic 
surveillance 

39-13-605(d)(3) Dissemination of photographs 
and victim under 13 years of age 

39-14-105(a)(3) Theft ($2,500-$9,999) One 
classification higher if 5th or subsequent con- 
viction in 2 year period and theft involved 
retail merchandise. 

39-14-112 Extortion 

39-14-113 Organized retail crime involving 
stored value cards ($2,500-9,999) 

39-14-113 Organized retail crime involving 
stored value cards ($1,001-$2,499) if the de- 
fendant exercised organizational, supervi- 
sory, financial, or management authority 
over the activity of one (1) or more other 
persons in violation of section 

39-14-114 Forgery ($1,000-$9,999) 

39-14-115 Criminal simulation 
$9,999) 

39-14-118 Illegal possession or fraudulent use 
of credit card or debit card ($2,500-$9,999) 

39-14-121 Worthless checks ($2,500-$9,999) 


($2,500- 
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Class D Felonies—Cont’d 

39-14-130 Destruction of valuable papers 
($2,500-$9,999) 

39-14-1383 Fraudulent or false 
claims ($2,500-$9,999) 

39-14-137(b) Fraudulent qualifying for set 
aside programs ($2,500-$9,999) 

39-14-138 Theft of trade secrets ($2,500- 
$9,999) 

39-14-139 Sale of recorded live performances 
without consent ($2,500-$9,999) 
39-14-147 Fraudulent transfer of motor ve- 
hicle valued at $20,000 or more 
39-14-149 Communication theft 
$9,999) 

39-14-150(b) Identity theft 

39-14-154 Home improvement fraud ($2,500- 
$10,000) 

39-14-205 Intentional 
($2,500-$9,999) 

39-14-208 Injuring guide dog ($2,500-$9,999) 

39-14-402 Burglary — other than habitation 
or auto 

39-14-408 Vandalism ($2,500-$9,999) 

39-14-408 Vandalism of retail merchant 
($2,500-$9,999) 

39-14-411 Critical infrastructure vandalism 
($2,500-$9,999) 

39-14-414 Unauthorized camping on state 
property 

39-14-602(a) Violation of Tennessee Personal 
and Commercial Computer Act ($2,500- 
$9,999) 

39-14-603 Unsolicited bulk electronic mail 
($2,500-$9,999) 

39-15-401(a) Child abuse where child is 6 or 
less 

39-15-502 Financial exploitation of elderly or 
vulnerable adult where amount unlawfully 
exploited is $1,001—2,499 (fine not less than 
$1,000) 

39-15-507 Neglect of a vulnerable adult (fine 
not less than ($1,000) 

39-15-510 Knowing abuse of a vulnerable 
adult 

39-15-513 False claim for reimbursement of 
value of unsolicited medical supplies 

39-16-201 Introduction or possession of in- 
toxicant or drugs or introduction of telecom- 
munications device into state, county, or mu- 
nicipal penal institution 

39-16-502(a)(1), (2) False report to law en- 
forcement not involving bomb, fire or emer- 
gency 

39-16-507 Coercion of a witness 

39-16-603(b)(3)(B) Evading arrest in motor 
vehicle creating risk of injury to bystanders 
or pursuing law enforcement, 60 days man- 
datory 

39-16-608 Introduction of escape implements 
into penal institutions 


insurance 


($2,500- 


killing 


of animals . 


Class D Felonies—Cont’d 

39-16-703 Aggravated perjury 

39-17-309(b) Civil rights intimidation 

39-17-314 Training for civil disorder 

39-17-417(d) Manufacture, delivery, sale or 
possession of Schedule III drug (fine not 
greater than $50,000) 

39-17-417(e) Manufacture, delivery, sale or 
possession of Schedule IV drug (fine not 
greater than $50,000) 

39-17-417(g)(2) Manufacture, delivery, sale or 
possession of 10-70 pounds of Schedule VI 
drug marijuana (fine not greater than 
$50,000) 

39-17-430 Prescribing or selling steroid for 
unlawful purpose 

39-17-4383 Promoting manufacture of meth- 
amphetamine 

39-17-454(g)(1) Manufacture, sell or possess 
with intent to manufacture or sell a con- 
trolled substance analogue 

39-17-607(a) Making counterfeit or altering 
lottery ticket (amounts not greater than 
$50,000) 

39-17-608 Making material false statement 
on lottery application or record 

39-17-654(c) Unauthorized person conducting 
charitable gaming event 

39-17-1003 Sexual exploitation of a minor 

39-17-1304(c)(2) Restrictions on firearms am- 
munition 

39-17-1320(b) Parent knowingly providing 
handgun to juvenile 

39-17-1324(a) Possession of firearm or an- 
tique firearm during attempt to commit dan- 
gerous felony (3 year minimum if no prior 
record and 5 year minimum if prior danger- 
ous felony conviction) 

39-17-1324G) Possession of firearm or antique 
firearm during attempt to commit dangerous 
felony if prior conviction for dangerous felony 
(15 year minimum) 


Class E Felonies 


Class and 

New Code 

Section Offense 

39-11-411 Accessory after the fact 

39-13-111 Domestic assault 3rd offense de- 
pending on relationship (90 days mandatory 
confinement) 

39-13-103 Reckless 
weapon involved) 

39-13-108 Intentional escape from HIV quar- 
antine 

39-13-212 Criminally negligent homicide 

39-13-306 Custodial interference where per- 
son not voluntarily returned by defendant 

39-13-505 Sexual battery 


endangerment (deadly 
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Class E Felonies—Cont’d 

39-13-506 Mitigated statutory 
statutory rape 

39-13-511 Indecent exposure where defen- 
dant is over 18, the victim is under 13 and the 
defendant has 2 or more prior convictions for 
indecent exposure or public indecency or the 
defendant is 18, the victim is under 13 and 
the offense occurs on property of school, day 
care center, at a time children likely to be 
present 

39-13-515 Promoting prostitution 

39-13-517 Public indecency where the defen- 
dant is masturbating on property of public 
school, day care center or other child care 
facility at a time defendant should know 
there are children present 

39-13-526(b)(3) Violation of community su- 
pervision of sex offender where violation also 
a felony 

39-13-528 Soliciting minor to engage in Class 
D sexual offense 

39-13-529(c) Adult engaging in sexual activity 
for viewing by minor 

39-13-604(c)(2) Knowing dissemination of il- 
legally recorded cellular communication 

39-13-605(d)(2) Dissemination of photographs 
of victim under 13 years of age 

39-13-607(d)(2) Observation without consent 
(victim under the age of 13) 

39-13-903(b) Unlawful use of an unmarried 
aircraft within 250 feet of a critical infra- 
structure facility 

39-14-105(a)(2) Theft ($1,001-$2,499) One 
classification higher if 5th or subsequent con- 
viction in 2 year period and theft involved 
retail merchandise. 

39-14-113 Organized retail crime involving 
stored value cards ($1,001-$2,499) 

39-14-113 Organized retail crime involving 
stored value cards ($1,000 or less) if the 
defendant exercised organizational, supervi- 
sory, financial, or management authority 
over the activity of one (1) or more other 
persons in violation of section 

39-14-114(c) Forgery ($1,001-$2,499) 

39-14-115 Criminal simulation 
$2,499) 

39-14-116(c) Hindering secured creditors 

39-14-117(b) Fraud in insolvency 

39-14-118 Fraudulent use of credit card or 
debit card ($1,001-$2,499) 

39-14-121 Worthless checks ($1,001-$2,499) 

39-14-1380 Destruction of valuable papers 
($1,001-$2,499) 

39-14-131 Destruction or concealment of will 

39-14-133 Fraudulent or false insurance 
claim ($1,001-$2,499) 

39-14-137(b) Fraudulent qualifying for set 
aside programs ($1,001-$2,499) 

39-14-1388 Theft of trade secrets ($1,001- 
$2,499) 

39-14-139 Sale of recorded live performances 
without consent ($1,001-$2,499) 


rape and 


($1,001- 
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Class E Felonies—Cont’d 


39-14-143 Unauthorized solicitation for po- 


lice, judicial or safety associations 
39-14-147(f) Fraudulent transfer of motor ve- 
hicle with value of less than $20,000 

39-14-149 Communication theft ($1,001- 
$2,499 (fine only)) 

39-14-154 Home improvement fraud ($1,001- 
$2,499) 

39-14-202(f)(2) Animal cruelty (2nd or subse- 
quent offense) 

39-14-203(c)(1) Animal fighting (other than 
cock) 

39-14-205 Intentional 
($1,001-$2,499) 

39-14-205 Minimum punishment for killing 
service animal 

39-14-208 Injuring guide dog ($1,001-$2,499) 

39-14-212(d) Aggravated cruelty to animals 

39-14-214 Bestiality 

39-14-217 Aggravated cruelty to livestock 
animals 

39-14-218 Failure to provide receipt for cre- 
mation of animal 

39-14-303 Setting fire to personal property or 
land 

39-14-402 Burglary of an auto 

39-14-408 Vandalism ($1,001-$2,499) 

39-14-408 Vandalism of retail merchant 
($1,001-$2,499) 

39-14-411 Critical infrastructure vandalism 
($2,499 or less) 

39-14-505 Aggravated criminal littering (2nd 
and 3rd offenses involving certain weight or 
volume) 

39-14-602 Violation of Tennessee Personal 
and Commercial Computer Act ($1,001- 
$2,499) 

39-14-603 Unsolicited bulk electronic mail 
($1,001-$2,499) 

39-14-704 Sale, purchase, possession or use of 
automated sales suppression device (Fine 
only up to $100,000) 

39-14-903(d) Unlawful use of property to 
launder or transport criminal proceeds or to 
commit or facilitate TennCare fraud 

39-15-101(d) Flagrant nonsupport 

39-15-201(b)(2) Attempt to procure criminal 
miscarriage 

39-15-202(d) Failure to observe waiting pe- 
riod before giving consent to abortion 

39-15-206 Failure or refusal of physician or 
hospital to preserve the life of an infant 
delivered during an abortion 

39-15-208 Unlawful use of aborted fetus 

39-15-401(b) Child neglect or endangerment 
where child 6 or less 

39-15-502 Financial exploitation of elderly or 
vulnerable adult where amount unlawfully 
exploited is $1,000 or less (fine not less than 
$1,000) 

39-15-507 Neglect of an elderly adult (fine not 
less than $1,000) 

39-15-510 Knowing abuse of an elderly adult 


killing of animals 
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Class E Felonies—Cont’d 

39-16-104 Public servant soliciting unlawful 
compensation 

39-16-201 Taking telecommunication device 
into penal institution 

39-16-302 Impersonation of licensed profes- 
sional 

39-16-402 Official misconduct 

39-16-403 Official oppression 

39-16-408 Law enforcement officer, correc- 
tional employee, volunteer or vendor engag- 
ing in sex with inmate 

39-16-409 Probation or parole officer engag- 
ing in sex with probationer or parolee 

39-16-504 Destruction of or tampering with 
governmental records 

39-16-508 Coercion of juror 

39-16-510 Retaliation for past action 

39-16-603 Evading arrest in motor vehicle, 
mandatory 30 days imprisonment 

39-16-604 Compounding a felony 

39-16-605(a) Escape from penal institution 
(felony) 

39-16-605(c) Escape from lawful custody (held 
felony) 

39-16-607(c) Correctional employee permit- 
ting or facilitating escape 

39-16-609(e) Failure to appear (felony) 

39-16-702(b)(2) Perjury on handgun permit 
application 

39-16-702(b)(3) 
tration form 

39-16-705 Subornation of aggravated perjury 

39-17-106 Gifts of adulterated candy or food 

39-17-109 Violating airport security with in- 
tent to commit a felony 

39-17-116 Preparing property transfer with- 
out interest in property 

39-17-117 Filing lien to encumber property 
without legal basis 

39-17-3038 Aggravated riot 

39-17-308(b) Harassment of victim by person 
convicted of crime 

39-17-311 Desecration of a place of worship or 
burial 

39-17-312 Abuse of corpse or sale or purchase 
of buried human skeletal remains 

39-17-315(c)(1) Aggravated stalking 

39-17-417(f) Manufacture, delivery, sale or 
possession of Schedule V drug (fine not 
greater than $5,000) 

39-17-417(g)(1) Manufacture, delivery, sale or 
possession of not less than % ounce and not 
more than 10 pounds of Schedule VI drug 
marijuana (fine not greater than $1,000) 

39-17-417(h) Manufacture, delivery, sale or 
possession of Schedule VII drug (fine not 
greater than $1,000) 

39-17-418(e) Simple possession or casual ex- 
change of controlled substance where person 
has 2 prior simple possession convictions and 
the current violation is for heroin. 


Perjury on sex offender regis- 


Class E Felonies—Cont’d 

39-17-422(c) Selling glue for unlawful pur- 
pose 

39-17-423(c) Counterfeit controlled substance 

39-17-425(b)(1), (2), (3) Unlawful drug para- 
phernalia uses and activities 

39-17-453 Manufacture or sale of imitation 
controlled substance 

39-17-455(b) Manufacturing marijuana con- 
centrate by a process using inherently haz- 
ardous substance 

39-17-504 Aggravated gambling promotion 

39-17-506(c)(4) Lotteries, chain letters, and 
pyramid clubs ($10,000) 

39-17-654(a) Engaging in gambling under 
pretense of charitable gaming event 

39-17-656(b) Attempting to influence the win- 
ning of prize in charitable gaming event 

39-17-657 Selling service in connection with 
charitable gaming event on contingency basis 

39-17-902(b) Employment of minors in distri- 
bution of obscene material (fine $10,000- 
$100,000) 

39-17-910 Sale of child-like sex doll (fine 
$10,000-$50,000) 

39-17-1302(a)(2)-(4) Prohibited weapons 

39-17-1304(c)(1) and (3) Firearm ammunition 
violation (hollow point explosive) 

39-17-1306 Carrying weapons during judicial 
proceedings 

39-17-1307(c) Possession of a handgun by per- 
son convicted of any felony 

39-17-1307(d)(1) Unlawful possession of a 
dangerous weapon other than firearm with 
intent to employ it during commission of 
dangerous felony 

39-17-1307(d)(2) Unlawful possession of a 
firearm with intent to employ it during com- 
mission of non-dangerous felony 

39-17-1309 Carrying weapons on school prop- 
erty 

39-17-1323 Committing violent or drug of- 
fense while wearing body vest or armor 


Class A Misdemeanors 


Class and 

New Code 

Section Offense 

39-12-207(f)(2) Failure of trustee to notify in- 
vestigative agency of RICO len 

39-13-101(a)(1) Assault with maximum fine of 
$15,000 (intentionally causing bodily injury 
to another) 

39-13-101(a)(2) Assault (intentionally or 
knowingly causing another to fear imminent 
bodily injury) 

39-13-102 Aggravated assault of public em- 
ployee 

39-13-103 Reckless 
weapon involved) 

39-13-109 Criminal exposure to hepatitis B 
(HBV) and C (HCV) 


endangerment (no 
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Class A Misdemeanors—Cont’d 

39-13-111 Domestic assault 

39-13-111 Domestic assault 2nd offense in- 
volving bodily injury (30 days mandatory 
incarceration) 

39-13-111 Domestic assault 3rd or subsequent 
offense involving bodily injury (90 days man- 
datory incarceration) 

39-13-113(g) Violation of protective or re- 
straining order 

39-13-113(h) Possession of firearm while or- 
der of protection in effect. 

39-13-113(i) Violation of certain no contact 
orders issued as a condition of bond 

39-13-302 False imprisonment 

39-13-306 Custodial interference where per- 
son released voluntarily by the defendant 

39-13-509 Sexual contact with a minor by an 
authority figure ($1,000 mandatory mini- 
mum fine) 

39-13-509 Unlawful sexual contact by author- 
ity figure 

39-13-511 Public indecency 3rd or subsequent 
offense 

39-13-511 Indecent exposure where defen- 
dant is 18 and victim is under 18 or by person 
in penal institution exposing to a guard or 
staff member 

39-13-513 Prostitution (near church or school) 

39-13-514 Patronizing prostitute (near 
church or school) 

39-13-517 Public indecency, 3rd or subse- 
quent offense 

39-13-526(b)(1), (2) Violation of community 
supervision by sex offender not constituting 
offense or constituting misdemeanor 

39-13-528 Soliciting minor to engage in Class 
E sexual offense 

39-13-604(c)(1) Interception of cellular com- 
munication 

39-13-605(d)(1) Unlawful photographing in 
violation of privacy without dissemination 
and requirement of registration as sexual 
offender in discretion of judge. 

39-13-606 Unlawful installation, concealment 
or placing of electronic tracking device in a 
leased motor vehicle 

39-13-607 Observing or spying in violation of 
another’s privacy without consent 

39-13-608 Intercepting radio frequency trans- 
mission with intent to use information to 
commit crime 

39-14-105(a)(1) Theft ($1,000 or less). One 
classification higher if 5th or subsequent con- 
viction in 2 year period and theft involved 
retail merchandise. 

39-14-106 Unauthorized use of automobiles 
and other vehicles 

39-14-110 Knowingly recording motion pic- 
ture with audiovisual recording device with- 
out consent 
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Class A Misdemeanors—Cont’d 


39-14-113 Organized retail crime involving 


stored value cards ($1,000 or less) 

39-14-118 Fraudulent use of credit/debit card 
($1,000 or less) 

39-14-118 Illegal possession or fraudulent use 
of credit card or debit card where nothing 
obtained 

39-14-121 Worthless checks ($1,000 or less) 

39-14-128 Creating false impression of death 

39-14-1380 Destruction of valuable papers 
with intent to defraud 

39-14-1382 Misrepresentation of mileage on 
used motor vehicle odometer 

39-14-1383 Fraudulent or false 
claims ($1,000 or less) 

39-14-134 Alteration of item’s permanent dis- 
tinguishing numbers — selling or possession 
of such items 

39-14-1385 Manufacture, sale or possession of 
farm implement without serial number 

39-14-136 Falsifying educational and aca- 
demic records 

39-14-137(b) Fraudulent qualifying for set 
aside programs ($1,000 or less) 

39-14-1388 Theft of trade secrets ($1,000 or 
less) 

39-14-139 Sale of recorded live performances 
without consent ($1,000 or less) 

39-14-143 Unauthorized solicitation for po- 
lice, judicial or safety associations 

39-14-148 False statement to obtain surety 
bond 

39-14-149 Communication theft ($1,000 or 
less) (fine only) 

39-14-150(k) Unlawful use or possession of 
scanning device 

39-14-153 Obtaining housing project accom- 
modations by falsely stating or concealing 
facts (Fine Only) 

39-14-154 Home improvement fraud ($1,000 
or less) 

39-14-202(g)(1) Animal cruelty (1st offense) 

39-14-202(g)(3) Violation of animal cruelty 
conditions or restrictions 

39-14-203 Cock fighting 

39-14-203 Causing a child to attend an ani- 
mal fight 

39-14-203 Being a spectator at an animal 
fight 

39-14-203 Cock fighting paraphernalia 

39-14-208 Injuring guide dog ($1,000 or less) 

39-14-213(b) Dog is lost or killed because of 
removal of dog’s electronic or radio transmit- 
ting collar 

39-14-216(b), (c) Knowingly or _ recklessly 
maiming or inflicting harm upon a service 
animal 

39-14-304 Reckless burning 


insurance 
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Class A Misdemeanors—Cont’d 

39-14-406 Aggravated criminal trespass of a 
habitation, hospital, or on the campus of any 
public or private school, or on railroad prop- 
erty 

39-14-406 Aggravated criminal trespass of 
posted construction, utility, electric or tele- 
phone property 

39-14-408 Vandalism ($1,000 or less) 

39-14-408 Vandalism of retail merchant 
($1,000 or less) 

39-14-410 Failure to obtain bill of sale in 
purchase of timber 

39-14-505 Aggravated criminal littering 

39-14-602 Violation of Tennessee Personal 
and Commercial Computer Act (up to $500) 

39-14-603 Unsolicited bulk electronic mail 
($1,000 or less) 

39-14-701 Possession of burglary tools 

39-14-702 Possession of explosive components 

39-15-101(a) Nonsupport 

39-15-201(b)(3) Coercion — abortion 

39-15-210 3rd or subsequent violation of 
“Child Rape Protection Act of 2006” 

39-15-301 Bigamy 

39-15-401(a) Child abuse (where child is be- 
tween ages 7-17) 

39-15-401(b) Child neglect and endangerment 
(where child is between ages 7-13) 

39-15-403 Tattooing of minors 

39-15-404 Enticing a child to purchase intoxi- 
cating liquor — purchasing alcoholic bever- 
age for child 

39-15-404 Allow person 18-21 to consume al- 
cohol on person’s premises 

39-15-414 Harboring or hiding a runaway 
child 

39-15-512 Sexual exploitation of elderly or 
vulnerable adult 

39-16-301(d)(2) Impersonation of a law en- 
forcement officer or impersonation of a fire- 
fighter, medical fire responder, paramedic, 
emergency medical technician or any other 
first responder and while operating a demon- 
stration vehicle or criminal impersonation 
with the intent to obtain something of value 
by pretending to be an active duty or veteran 
of uniformed service 

39-16-301(d)(2) Impersonation of a law en- 
forcement official while operating a motor 
vehicle, maximum fine $5,000 

39-16-402 Official misconduct involving the 
obtaining and use of nonpublic information 
with intent to profit by transaction 

39-16-407 Misrepresenting information to 
state auditor 

39-16-410 Supervisor or employee of the state 
altering, concealing, interfering with or im- 
peding an audit conducted by comptroller 


Class A Misdemeanors—Cont’d 


39-16-507 Influencing or attempting to influ- 


ence a witness in a domestic assault proceed- 
ing 

39-16-509 Improper influence of juror 

39-16-511 Compensation for past action of ju- 
ror 

39-16-512 Receipt of compensation for past 
action of juror 

39-16-514 Dismissal of employee because of 
jury service 

39-16-515 Pointing laser device at law en- 
forcement officer 

39-16-602 Resisting stop, frisk, halt, arrest, 
or search (weapon involved) 

39-16-603 Evading arrest while not operating 
motor vehicle 

39-16-604 Compounding a misdemeanor 

39-16-605(a) Escape from penal institution 
(misdemeanor or civil confinement) 

39-16-605(c) Escape from lawful custody (held 
for misdemeanor or civil confinement) 

39-16-609(d) Failure to appear for Class B or 
C misdemeanor 

39-16-702 Perjury 

39-16-705 Subornation of perjury 

39-17-104 Safety devices on refrigerators re- 
quired 

39-17-108 ‘Tampering with construction signs 
and barricades and travel on closed roads 

39-17-109 Violating airport security 

39-17-111 Alteration of machine warning de- 
vice (fine only up to $2,500) 

39-17-112(a) Selling false academic degree 

39-17-114 Transporting illegal alien for finan- 
cial gain (fine only of $1,000) 

39-17-115 Manufacturing or submitting false 
identification to obtain or maintain employ- 
ment 

39-17-302 Riot 

39-17-304 Inciting to riot 

39-17-308(a) Harassment 

39-17-309(c) Wearing disguise with intent to 
intimidate 

39-17-311 Desecration of state or national flag 

39-17-315 Stalking 

39-17-318 Unlawful exposure of another by 
distributing intimate pictures 

39-17-418 Casual exchange or simple posses- 
sion of drugs (fine not greater than $500) 

39-17-422(a), (b), (d) Inhaling, or possessing 
glue for unlawful purposes 

39-17-423(d) Counterfeit 
stances (recipient) 

39-17-425(a), (c) Unlawful drug parapherna- 
lia uses and activities 

39-17-426 Delivery, sale or possession of jim- 
sonweed 


controlled = sub- 
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Class A Misdemeanors—Cont’d 

39-17-431 Unlawful dispensing of immediate 
methamphetamine precursor, sale of meth 
precursor to person on methamphetamine 
registry or purchase by someone on registry, 
possess meth precursor with intent to sell to 
another for unlawful use, purchase meth 
precursor for another for unlawful use, pur- 
chase meth precursor at different times and 
places to circumvent limits, and use false ID 
to purchase meth precursor for purpose of 
circumventing limits 

39-17-437 Using substance or device to falsify 
drug test results and selling synthetic urine 

39-17-438 Possession of the hallucinogenic 
plant salvia divinorum or the synthetic can- 
nabinoids 

39-17-452 Sale or possession of synthetic de- 
rivatives or analogues of methcathinone 

39-17-453(b) Consumption of imitation con- 
trolled substance for purpose of intoxication 

39-17-453(c) Possession of imitation con- 
trolled substance for purpose of use 

39-17-454(d) Simple possession or casual ex- 
change of up to 1 gram of a controlled sub- 
stance analogue 

39-17-454(f) Representing or advertising that 
a substance is a controlled substance ana- 
logue 

39-17-455(c) Permitting marijuana concen- 
trate to be manufactured on premises by 
process using inherently hazardous sub- 
stance 

39-17-506(c)(3) Lotteries, chain letters and 
pyramid clubs ($250-$10,000) 

39-17-602 Sale of lottery ticket to person un- 
der 18 — 2nd or subsequent violation 

39-17-604 Sale of lottery ticket by other than 
lottery retailer 

39-17-652 Conducting more than one chari- 
table gaming event for same organization 

39-17-654(b) Unauthorized person conducting 
charitable gaming event 

39-17-655(a)(3) Making false statement in 
charitable gaming application 

39-17-655(a)(4) Making false statement in 
charitable gaming financial accounting 

39-17-656(a) Counterfeiting charitable gam- 
ing ticket 

39-17-703 Receiving, possessing and trans- 
porting alcoholic beverages 

39-17-704 Transportation of alcoholic bever- 
ages by common carriers 

39-17-706 Manufacture of alcoholic beverages 

39-17-713 Unauthorized storage of liquor for 
sale 

39-17-902(a) Importing, preparing, distribut- 
ing, processing, or appearing in obscene ma- 
terial or exhibition — 1st offense 

39-17-907 Unlawful exhibition of obscene ma- 
terial 
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Class A Misdemeanors—Cont’d 

39-17-909 Promoting a gathering of minors in 
public place for purpose of providing the 
minors with a location to-engage in public 
indecency 

39-17-910 Possession of child-like sex doll 

39-17-911 Sale or loan to minors of harmful 
materials 

39-17-918 Unlawful massage or exposure of 
erogenous areas 

39-17-1103 Sports bribery 

39-17-1302(a)(6)-(7) Possession of prohibited 
weapons 

39-17-1303 Unlawful sale of firearm 

39-17-1307(a)(2) Unlawful possession of 
weapon in public places 

39-17-1307(f)(1)(A) Possession of firearm af- 
ter being convicted of misdemeanor crime of 
domestic violence 

39-17-1307(f(1)(B) Possession of firearm 
while order of protection is in effect 

39-17-1307(f(1)(C) Possession of firearm 
while prohibited by state or federal law 

39-17-1311 Carrying weapon in public park 
with intent to go armed 

39-17-1312 Failure of adult to report juvenile 
carrying gun in school 

39-17-1316 Purchasing or attempting to pur- 
chase firearm when prohibited or selling or 
attempting to sell to person prohibited 

39-17-1316 Transferring firearm to person ju- 
dicially committed, adjudicated as mental 
defective, or receiving inpatient mental 
health treatment 

39-17-1320(a) Non parent providing handgun 
to a juvenile 

39-17-1321 Possession of handgun while un- 
der infiuence of intoxicant or possession of 
firearm in establishment serving alcohol 
while consuming alcohol 

39-17-1352 Failure to surrender handgun 
carry permit upon suspension 

39-17-1363 Violent felon owning or possessing 
vicious dog 


Class B Misdemeanors 


Class and 

New Code 

Section Offense 

39-13-101(a)(3) Assault (offensive or provoca- 
tive physical contact) 

39-13-114 Communicating threat concerning 
school employee 

39-13-511(a) Public indecency — ist or 2nd 
offense (punishable by $500 fine only) 

39-13-511 Indecent exposure with no statu- 
tory aggravating factors 

39-13-513(b)(1) Prostitution 

39-13-514(b)(1) Patronizing prostitution 

39-13-517 Public indecency, 1st or 2nd offense 
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Class B Misdemeanors—Cont’d 

39-13-904 Unlawful use of unmanned aircraft 
to take image and display or distribution of 
image 

39-14-119 Falsely reporting credit card or 
debit card lost, stolen, or mislaid 

39-14-120 Issuing false financial statement 

39-14-127 Deceptive business practices 

39-14-147(b)(4) Fraudulent transfer of motor 
vehicle — failure to disclose location to owner 

39-14-202(f)(2) Interfering with customary 
agricultural practices on animals 

39-14-213(a) Removing electronic or radio 
transmitting collar from dog to prevent 
owner from locating dog 

39-14-305 Leaving fire near woodland unat- 
tended 

39-14-406 Aggravated criminal trespass 
(other than habitation, hospital or school) 

39-14-4112 Mailbox vandalism, defacement of 
state property with graffiti 

39-14-413 Throwing or shooting object at 
train, bus, motorcycle, watercraft 

39-14-504 Criminal littering 

39-14-507 Hauling litter in unsecured man- 
ner 

39-14-602(b)(3) Maliciously introducing con- 
taminant or virus into computer system 

39-14-803(c) Damaging animal facility or 
freeing animals therein (damage less than 
$500) 

39-15-412(b) Disseminating smoking para- 
phernalia to minor after 3 prior violations 

39-16-301(b) Criminal impersonation other 
than law enforcement officer ($500) fine 
maximum if involving driver license 

39-16-304 Misrepresentation of a service or 
support animal for purposes of housing 

39-16-404 Misuse of official information by 
public servant 

39-16-602 Resisting stop, frisk, halt, arrest, 
or search (no weapon), obstructing service of 
process 

39-16-610 Use of a radar jamming device to 
interrupt law enforcement signals 

39-17-103 Abandonment of airtight contain- 
ers 

39-17-113 Seller of radar detection or jam- 
ming device paying traffic citation of pur- 
chaser 

39-17-116 Filing records of property transfer 
when transferor has no interest to convey 

39-17-306 Disrupting or obstructing meeting 
or procession 

39-17-313 Aggressive Panhandling (2nd or 
subsequent offense) 

39-17-317 Disorderly conduct at funerals 

39-17-503 Gambling promotion 

39-17-505 Possession of gambling device or 
record 

39-17-506(c)(2) Making a lottery, chain letter 
or pyramid club ($50-$250) 

39-17-602 Sale of lottery ticket to minor (1st 
offense) 


Class B Misdemeanors—Cont’d 

39-17-655(a)(1) Failure to file charitable gam- 
ing financial accounting 

39-17-702 Unlawful sale of alcoholic bever- 
ages without license 

39-17-707 Possession of still 

39-17-1104 Possession of software for purpose 
of interfering with operations of ticket seller 

39-17-1307 Unlawful possession of weapon 
with intent to go armed (2nd or subsequent 
offense) 

39-17-1309(c) Carrying firearm on 
property absent intent to go armed 

39-17-1317 Confiscation and disposition of 
confiscated weapons in unlawful manner 

39-17-1358 Violation of handgun permit law 
not otherwise provided (fine only not to ex- 
ceed $500) 

39-17-1359 Possession of a weapon on posted 
property 

39-17-1362 Displaying in threatening man- 
ner an imitation firearm 

39-17-1402 Conveying dangerous materials to 
metals recycling facility without consent 

39-17-1606 Failure to comply with or enforce 
Children’s Act for Clean Indoor Air (fine only 
not to exceed $500) 


school 


Class C Misdemeanors 


Class and 

New Code 

Section Offense 

39-13-306 Noncustodial parent removing 
child from state during lawful visitation pe- 
riod with intent to violate court order 

39-13-903 Unlawful use of unmanned aircraft 
to take image or drop item or substance into 
on private property, at open-air, ticketed out- 
door venue, use within or over fireworks 
display site, on grounds of correctional facil- 
ity, or use unlawfully obtained image 

39-13-904 Unlawful use of unmanned aircraft 
to take image and possess or distribute 

39-14-129 Seller failing to label fruits, ber- 
ries, vegetables—Repealed 2015 PC 338 

39-14-204 Unlawful sale or transportation of 
dyed baby fowl and rabbits 

39-14-206 Taking fish caught by another 

39-14-209 Failure to disqualify sored horse 
during horse show 

39-14-210 Interference with agent of Society 
for the Prevention of Cruelty to Animals in 
performance of duties regarding acts of ani- 
mal cruelty 

39-14-216(d) Interfering with the duties of a 
service dog 

39-14-306 Setting fire at certain times with- 
out permit 

39-14-405 Criminal trespass 

39-14-407 Trespass using motor vehicle on 
commercial property (fine only) 

39-14-503 Mitigated criminal littering (fine 
only) 
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Class C Misdemeanors—Cont’d 

39-14-602(b)(1) Intentionally and without au- 
thorization accessing computer system or 
network 

39-15-408 Dissemination of smoking para- 
phernalia to minor 

39-15-410 Dissemination of smoking para- 
phernalia to minor without requiring proof of 
age 

39-15-411 Failure to display warning sign or 
decal relative to sale of smoking parapherna- 
lia to minors 

39-16-303 Using a false identification to ob- 
tain goods 

39-16-405 Public official purchasing property 
at court sale (fine only) 

39-16-610 Possessing, selling or operating ve- 
hicle with a radar jamming device 

39-17-101 Handling snakes in manner endan- 
gering life 

39-17-102 Unlawful disposal of raw sewage 

39-17-105 Charge for use of public toilet facil- 
ity 

39-17-110 Attaching signs to interstate high- 
way fences and barriers 

39-17-112(b) Use of false academic degree 

39-17-305 Disorderly conduct 

39-17-307 Obstructing highway or other pas- 
sageway 

39-17-310 Public intoxication 

39-17-313 Aggressive panhandling (lst of- 
fense) 

39-17-421 Substitution of drugs in filling pre- 
scriptions 

39-17-502 Gambling 

39-17-506(c)(1) Making a lottery, chain letter 
or pyramid club ($50 or less) 

39-17-507 Making an unlawful customer re- 
ferral rebate 

39-17-605 Failure of lottery retailer to display 
certificate of authorization 

39-17-606 Failure of lottery retailer to display 
required signage relative to sales to minors 

39-17-651 Selling charitable gaming ticket 
longer than allowable period 

39-17-653 Conducting charitable 
event at unauthorized location 

39-17-655(a)(2) Failure to timely file chari- 
table gaming accounting 

39-17-715 Possession of or consuming alco- 
holic beverages on K-12 school premises 


gaming 
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Class C Misdemeanors—Cont’d 

39-17-914 Display for sale or rental of mate- 
rial harmful to minors 

39-17-1101 Engaging in unlawful prize fight- 
ing, brutal sports 

39-17-1307(a)(1) Possession of a weapon not 
in public place but with intent to go armed 

39-17-1350(f)(6)(B) Failure to return identifi- 
cation card authorizing holder to carry fire- 
arm when holder no longer vested corrections 
officer (fine only $50) 

39-17-1504 Sale of tobacco and vapor prod- 
ucts to person under 18 or purchasing to- 
bacco or vapor products on behalf of minor 

39-17-1510 Violation of Prevention of Youth 
Access to Tobacco, Smoking Hemp, and Vapor 
Products Act 

39-17-1702 Parent of minor who violates es- 
tablished curfew 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Authorized terms of imprisonment and fines 
for felonies and misdemeanors, § 40-35-111. 
Sentence ranges, § 40-35-112. 
Three strikes law, § 40-35-120. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 45. 


Law Reviews. 

Let’s Talk About Sexting, Baby: A Mens Rea- 
Centered Approach to the Sexting Issue in 
Tennessee (Emily Long), 42 U. Mem. L. Rev. 
1139 (2012). 


40-35-111. Authorized terms of imprisonment and fines for felonies 


and misdemeanors. 


(a) Asentence for a felony is a determinate sentence. 
(b) The authorized terms of imprisonment and fines for felonies are: 

(1) Class A felony, not less than fifteen (15) nor more than sixty (60) years. 
In addition, the jury may assess a fine not to exceed fifty thousand dollars 
($50,000), unless otherwise provided by statute; 
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(2) Class B felony, not less than eight (8) nor more than thirty (30) years. 
In addition, the jury may assess a fine not to exceed twenty-five thousand 
dollars ($25,000), unless otherwise provided by statute; 

(3) Class C felony, not less than three (3) years nor more than fifteen (15) 
years. In addition, the jury may assess a fine not to exceed ten thousand 
dollars ($10,000), unless otherwise provided by statute; 

(4) Class D felony, not less than two (2) years nor more than twelve (12) 
years. In addition, the jury may assess a fine not to exceed five thousand 
dollars ($5,000), unless otherwise provided by statute; and 

(5) Class E felony, not less than one (1) year nor more than six (6) years. 
In addition, the jury may assess a fine not to exceed three thousand dollars 
($3,000), unless otherwise provided by statute. 

(c)(1) Asentence to pay a fine, when imposed on a corporation for an offense 
defined in title 39 or for any offense defined in any other title for which no 
special corporate fine is specified, is a sentence to pay an amount, not to 
exceed: 
(A) Three hundred fifty thousand dollars ($350,000) for a Class A 
felony; 
(B) Three hundred thousand dollars ($300,000) for a Class B felony; 
(C) Two hundred fifty thousand dollars ($250,000) for a Class C felony; 
(D) One hundred twenty-five thousand dollars ($125,000) for a Class D 
felony; and 
(E) Fifty thousand dollars ($50,000) for a Class E felony. 

(2) If a special fine for a corporation is expressly specified in the statute 
that defines an offense, the fine fixed shall be within the limits specified in 
the statute. 

(d) A sentence for a misdemeanor is a determinate sentence. 
(e) The authorized terms of imprisonment and fines for misdemeanors are: 

(1) Class A misdemeanor, not greater than eleven (11) months, twenty- 
nine (29) days or a fine not to exceed two thousand five hundred dollars 
($2,500), or both, unless otherwise provided by statute; 

(2) Class B misdemeanor, not greater than six (6) months or a fine not to 
exceed five hundred dollars ($500), or both, unless otherwise provided by 
statute; and 

(3) Class C misdemeanor, not greater than thirty (30) days or a fine not to 
exceed fifty dollars ($50.00), or both, unless otherwise provided by statute. 
(f) In order to furnish the general assembly with information necessary to 

make an informed determination as to whether the increase in the cost of 
living and changes in income for residents of Tennessee has resulted in the 
minimum and maximum authorized fine ranges no longer being commensu- 
rate with the amount of fine deserved for the offense committed, every five (5) 
years, on or before January 15, the fiscal review committee shall report to the 
chief clerks of the senate and the house of representatives of the general 
assembly the percentage of change in the average consumer price index (all 
items-city average) as published by the United States department of labor, 
bureau of labor statistics and shall inform the general assembly what the 
statutory minimum and maximum authorized fine for each offense classifica- 
tion would be if adjusted to reflect the compounded cost-of-living increases 
during the five-year period. 


40-35-111 


History. 
Acts 1989, ch. 591, § 6; 2007, ch. 61, § 1. 


Sentencing Commission Comments. Sub- 
section (a) continues the practice in Tennessee 
of determinate sentences. Subsection (b) sets 
forth the authorized terms of incarceration for 
the five felony classifications. These figures are 
set forth in the grid contained in the comments 
to § 40-35-101. 

The commission believes that the classifica- 
tion and terms designated for each classifica- 
tion are an improvement over prior law which 
had dozens of penalty variations which were 
totally unrelated to one another. By adopting 
felony classifications with specific punish- 
ments, similar conduct can be given similar 
punishments. 

Under this section, fines are given greater 
emphasis than was the case under prior law. 
Indeed, most prior criminal offenses carried no 
fines whatsoever. A distinction is made for 
corporations by a substantial increase in the 
amount of the fine since such is the only sanc- 
tion available. As noted in the comments to 
§ 40-35-301, fines in excess of $50.00 must be 
imposed by the jury because of the Tennessee 
constitutional provisions on this matter. 


Code Commission Notes. For fiscal year 
CPI changes, see the County Technical Assis- 
tance Service website at http://(www.ctas.ten- 
nessee.edu. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Classification of felonies and misdemeanors, 
§ 40-35-110. 
Court to impose sentences in felony and mis- 
demeanor cases, exceptions, § 40-35-203. 
Fixing of fine by court or jury, § 40-35-301. 
Sentence ranges, § 40-35-112. 
Three strikes law, § 40-35-120. 
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Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.120, 22.98, 32.100, 32.111, 
32:127 732221; : 

Tennessee Jurisprudence, 3 Tenn. Juris., As- 
sault and Battery, § 1; 8 Tenn. Juris., Criminal 
Procedure, § 45; 14 Tenn. Juris., Homicide, 
§§ 60, 61; 17 Tenn. Juris., Larceny and Theft, 
§ 12; 18 Tenn. Juris, Mobs, Riots, § 2. 


Law Reviews. 

Against Proportional Punishment, 66 Vand. 
L. Rev. 1141 (2018). 

Constitutional Law — Fourth Amendment — 
Using an Informant as the Basis of a Search of 
Seizure, 66 Tenn. L. Rev. 531 (1999). 

Extralegal Punishment Factors: A Study of 
Forgiveness, Hardship, Good Deeds, Apology, 
Remorse, and Other Such Discretionary Fac- 
tors in Assessing Criminal Punishment (Paul 
H. Robinson, Sean E. Jackowitz, and Daniel M. 
Bartels), 65 Vand. L. Rev. 737 (2012). 

Let’s Talk About Sexting, Baby: A Mens Rea- 
Centered Approach to the Sexting Issue in 
Tennessee (Emily Long), 42 U. Mem. L. Rev. 
1139 (2012). 

Misdemeanor Decriminalization, 68 Vand. L. 
Rev. 1055 (2015). 

Not-So-Sweet Sixteen: When Minor Convic- 
tions Have Major Consequences Under Career 
Offender Guidelines (Andrew Tunnard), 66 
Vand. L. Rev. 1309 (2013). 

Invisible Bars: Adapting the Crime of False 
Imprisonment to Better Address Coercive Con- 
trol and Domestic Violence in Tennessee, 71 
Vand. L. Rev. 681 (2018). 

Respecting Our Elders: Can Tennessee Do 
More to Protect its Elder Population from In- 
stitutional Abuse and Neglect?, 66 Tenn. L. Rev. 
819 (1999). 

Taxing Tennessee: New Business Taxes for 
1999 (J. Leigh Griffith), 35 No. 8 Tenn. B.J. 12 
(1999). 

The Trexler Saga: Hale & Middlebrooks 
(Gary R. Wade), 23 Mem. St. U.L. Rev. 319 
(1993). 


Attorney General Opinions. 

Trial judge may not order a contribution to 
sheriffs drug fund as part of a sentencing order, 
OAG 04-096, 2004 Tenn. AG LEXIS 106 
(5/19/04). 

Additional “fines” imposed pursuant to T.C.A. 
§ 68-55-301 are fines that must be imposed by 
the judge and may be imposed in addition to the 
fines authorized by T.C.A. § 40-35-111, OAG 
05-091, 2005 Tenn. AG LEXIS 93 (6/6/05). 

Punishment for a conviction of a Class A or B 
misdemeanor under Tenn. Code Ann. § 55-8- 
197 is limited to the fines provided in T.C.A. 
§ 55-8-197(c). OAG 16-03, 2016 Tenn. AG 
LEXIS 5 (2/4/2016). 
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NOTES TO DECISIONS 


Analysis 


. Proper Sentence. 
Improper Sentence. 
Habeas Corpus. 
Plain Error. 

Juvenile Convictions. 
. Discretion of Court. 


Pr POUR wh 


. Proper Sentence. 

One year imprisonment penalty provided in 
T.C.A. § 55-50-504(a)(2) is a valid sentence for 
subsequent violations because T.C.A. § 40-35- 
111(e)(1) authorizes other penalties for misde- 
meanors in excess of eleven months and 
twenty-nine days. State v. Turner, 193 S.W.3d 
522, 2006 Tenn. LEXIS 315 (Tenn. 2006). 

Trial court did not abuse its discretion in 
imposing consecutive, within range sentences 
of eight years, four years, and 11 months, 29 
days for unlawful possession of a firearm by a 
convicted felon, unlawful possession of a hand- 
gun, and merged drug convictions, for an effec- 
tive sentence of 12 years, 11 months, and 29 
days; defendant was an offender whose record 
of criminal activity was extensive, plus his 
actions indicated a lack of potential for reha- 
bilitation. State v. Ford, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 160 (Tenn. Crim. App. 
Mar. 3, 2017). 

Trial court’s sentences for three years for 
Class D felony theft, two years for Class E 
felony reckless endangerment, and _ three 
months for Class A misdemeanor escape were 
entitled to a presumption of reasonableness 
because they were within the appropriate 
range under T.C.A. §§ 39-14-105, 39-13-1038, 
39-16-605, 40-35-111, 40-35-112; no error was 
found. State v. Moore, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 982 (Tenn. Crim. App. Nov. 
28, 2017). 

Trial court properly denied defendant’s mo- 
tion to correct an illegal sentence because de- 
fendant failed to state a colorable claim for 
correction of an illegal sentence; the sentences 
imposed were authorized and did not directly 
contravene an applicable statute because de- 
fendant was sentenced to fifteen years as a 
career offender on each of the two Class C 
felonies. State v. Sanders, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 122 (Tenn. Crim. App. 
Feb. 20, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 321 (Tenn. June 6, 2018). 

Trial court properly denied defendant’s mo- 
tion to correct an illegal sentence because she 
pled guilty to second-degree murder, a Class A 
felony punishable up to 60 years, as a Range II 
offender, defendant could have been sentenced 
between 25 and 40 years, defendant’s 30-sen- 
tence did not exceed the maximum sentence 
authorized for a Class A felony, she agreed to 
the sentence, the trial court was not required to 


make any findings thereon, and her challenge 
to the voluntariness of her guilty plea had 
previously been determined and did not other- 
wise state a colorable claim for relief. State v. 
Fisher, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 328 (Tenn. Crim. App. May 1, 2018). 

Trial court did not err in imposing the maxi- 
mum fines allowed because defendant did not 
object to or argue against the fines imposed by 
the jury at the sentencing hearing, and defense 
counsel acknowledged that she had the ability 
to pay the fines; the trial court noted that 
defendant had at least twelve speeding convic- 
tions, that she used marijuana even though she 
knew it was illegal in Tennessee, and that she 
was not a truthful person. State v. Long, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 485 
(Tenn. Crim. App. Oct. 3, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 611 (Tenn. 
Sept. 17, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated sexual battery, the 
trial court did not err in sentencing defendant 
to consecutive terms of 25 years as a persistent 
offender with 100% service, for a total effective 
sentence of 50 years, because he had a previous 
history of criminal convictions or criminal be- 
havior in addition to those necessary to estab- 
lish the appropriate range; he had an extensive 
criminal record; he had a history of committing 
violent offenses; the 20-30 range was appropri- 
ate based on defendant being a persistent of- 
fender convicted of a Class B felony; and con- 
secutive sentences were appropriate as 
defendant had been convicted of two or more 
statutory offenses involving sexual abuse of a 
minor. State v. Freels, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 520 (Tenn. Crim. App. July 
13, 2018). 

By pleading guilty to two initiation offenses, 
defendant acknowledged that he knowingly ini- 
tiated a process intended to result in the manu- 
facture of methamphetamine; because defen- 
dant had a violent felony conviction and two 
serious drug offense convictions, the district 
court did not err in sentencing him as an armed 
career criminal under the ACCA. United States 
v. Myers, 2019 FED App. 0112 (6th Cir.), — F.3d 
—, 2019 FED App. 112p, 2019 U.S. App. LEXIS 
16560 (6th Cir. June 3, 2019). 

Sentences of 11 months and 29 days for 
simple possession of marijuana was upheld, as 
defendant lacked truthfulness, confinement 
was necessary to avoid depreciating the seri- 
ousness of the offense, and incarceration pro- 
vided an effective deterrent; as the sentences 
were within the appropriate range for his con- 
victions and reflected the proper application of 
the purposes and principles of the sentencing 
act, the trial court did not abuse its discretion 
in denying an alternative sentence, including 
probation. State v. Hampton, —S.W.3d —, 2019 


40-35-112 


Tenn. Crim. App. LEXIS 159 (Tenn. Crim. App. 
Mar. 12, 2019). 


2. Improper Sentence. 

Case was remanded to the trial court for 
entry of a corrected judgment reflecting that 
defendant’s resisting arrest conviction was 
merged into his aggravated assault conviction 
because during the sentencing hearing, the 
trial court and the parties mistakenly believed 
that the resisting arrest conviction was a Class 
A misdemeanor; the indictment did not allege 
that defendant used a deadly weapon to resist 
the arrest, which would have elevated the of- 
fense to a Class A misdemeanor. State v. Clouse, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 645 
(Tenn. Crim. App. July 20, 2017). 

Sentence of eleven months and twenty-nine 
days was not an authorized term of imprison- 
ment for a Class D felony under this section 
and was therefore an illegal sentence pursuant 
to Tenn. R. Crim. P. 36.1(2), and because defen- 
dant was convicted of a felony in one count, the 
sentence would be mandated to be served con- 
secutively to the effective sentence for the other 
felony convictions pursuant to this section and 
Tenn. R. Crim. P. 32(c)(3)(C). State v. Menke, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 398 
(Tenn. Crim. App. May 21, 2018). 


3. Habeas Corpus. 

Dismissal of habeas corpus petition was af- 
firmed, because the agreed-upon 12-year sen- 
tence to a Class C charge of aggravated bur- 
glary was not void and was not subject to 
collateral attack via a petition for writ of ha- 
beas corpus, because the sentencing court had 
jurisdiction to impose the agreed-upon sen- 
tence; the sentence designated as Range I in 
the present case exceeded the six-year maxi- 
mum sentence for a Range I offender in a Class 
C offense, pursuant to T.C.A. § 40-35-112(a)(3), 
but the imposed sentence was less than the 
maximum, 15-year sentence for Class C of- 
fenses through the career offender-classifica- 
tion, T.C.A. § 40-35-111. McChristian v. State, 
159 S.W.3d 608, 2004 Tenn. Crim. App. LEXIS 
780 (Tenn. Crim. App. 2004). 

Inmate was not entitled to habeas corpus 
relief from his plea bargained thirty-five-year 
sentence for second-degree murder where the 
sentence was well below the maximum sixty- 


40-35-112. Sentence ranges. 


(a) A Range I sentence is as follows: 
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year sentence for Class A felonies set forth in 
Tenn. Code § 40-35-111(a), (b)(1), and thus the 
agreed sentence was legal. Hoover v. State, 215 
S.W.3d 776, 2007 Tenn. LEXIS 14 (Tenn. 2007). 


4, Plain Error. 

Where defendant appealed a sentencing is- 
sue, the court of criminal appeals erred in 
vacating his conviction of incest because its 
finding of plain error was erroneous; factor (a) 
under the plain error test was not met and the 
record strongly suggested that defendant 
pleaded guilty to incest, a lower grade offense 
than rape of a child that he was originally 
charged with, for tactical reasons, and by his 
plea of guilty, defendant accepted the benefit of 
a lower sentence for a lower-grade offense. 
Studdard v. State, 182 S.W.3d 283, 2005 Tenn. 
LEXIS 1046 (Tenn. 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 518 (Tenn. 2006). 


5. Juvenile Convictions. 

Categorical approach that was used to deter- 
mine the nature of prior felonies under the 
Armed Career Criminal Act, 18 U.S.C. 
§ 924(e), applied to defendant’s juvenile convic- 
tions; however, while his aggravated assault 
conviction and his involvement in several 
drive-by shootings constituted two offenses 
qualifying as violent felonies given the under- 
lying facts and his admissions, neither his 
adjudication of delinquency based upon a plea 
to the charge of attempted robbery nor his 
adjudication of delinquency based upon a 
charge of aggravated assault could be used as a 
third qualifying conviction for sentencing en- 
hancement purposes. United States v. Wells, 
473 F.3d 640, 2007 FED App. 8P, 2007 U.S. App. 
LEXIS 360 (6th Cir. Tenn. 2007). 


6. Discretion of Court. 

Trial court properly revoked defendant’s pro- 
bation and ordered the remainder of his sen- 
tence to be served in confinement because it 
was within the court’s discretion to order defen- 
dant to serve the remainder of his sentence in 
confinement inasmuch as defendant’s proba- 
tion had previously been revoked, he violated 
the terms of his release, was granted a medical 
furlough, and then absconded when his GPS 
monitor was removed. State v. Wilburn, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 332 
(Tenn. Crim. App. June 3, 2019). 


(1) For a Class A felony, not less than fifteen (15) nor more than 


twenty-five (25) years; 


(2) For a Class B felony, not less than eight (8) nor more than twelve (12) 


years; 


(3) For a Class C felony, not less than three (3) nor more than six (6) years; 
(4) For a Class D felony, not less than two (2) nor more than four (4) years; 
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and 

(5) For a Class E felony, not less than one (1) nor more than two (2) years. 
(b) A Range II sentence is as follows: 

(1) For a Class A felony, not less than twenty-five (25) nor more than forty 
(40) years; 

(2) For a Class B felony, not less than twelve (12) nor more than twenty 
(20) years; 

(3) For a Class C felony, not less than six (6) nor more than ten (10) years; 

(4) For a Class D felony, not less than four (4) nor more than eight (8) 
years; and 

(5) For a Class E felony, not less than two (2) nor more than four (4) years. 
(c) A Range III sentence is as follows: 

(1) For a Class A felony, not less than forty (40) nor more than sixty (60) 
years; 

(2) For a Class B felony, not less than twenty (20) nor more than thirty 
(30) years; 

(3) For a Class C felony, not less than ten (10) nor more than fifteen (15) 
years; 

(4) For a Class D felony, not less than eight (8) nor more than twelve (12) 
years; and 

(5) For a Class E felony, not less than four (4) nor more than six (6) years. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. This 
section sets out the ranges for the various 
classifications of felonies and sets forth the 
minimum and maximum sentences for each. 
The grid accompanying the comments to § 40- 
35-101 illustrates these sentences on the sen- 
tencing table. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 


Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Authorized terms of imprisonment and fines 
for felonies and misdemeanors, § 40-35-111. 
Classification of felonies and misdemeanors, 
§ 40-35-110. 


Textbooks. 

Tennessee Criminal Sentencing Act of 1982: 
Practice and Procedure (David L. Raybin), 18 
No. 3 Tenn. B.J. 36 (1982). 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 40, 45, 48; 14 Tenn. 
Juris., Homicide, § 62; 25 Tenn. Juris., Weap- 
ons § 7. 


Law Reviews. 
Misdemeanor Decriminalization, 68 Vand. L. 
Rev. 1055 (2015). 


NOTES TO DECISIONS 


Analysis 


. Construction with Other Statutes. 
. Guilty Pleas. 

. Sentence Proper. 
—Enhancement. 

. Sentence Improper. 

. Habeas Corpus. 


aor wWN 


7. Sentencing Ranges. 
8. Appellate Review. 


1. Construction with Other Statutes. 

In order to comply with the ex post facto 
prohibitions of the U.S. and Tennessee Consti- 
tutions, trial court judges imposing sentences 
after the effective date of the this statute for the 


40-35-112 


crime of assault with intent to commit murder, 
committed prior thereto, must calculate the 
appropriate sentence under T.C.A. § 40-35-112 
and the former § 39-2-103, in their entirety, 
and then impose the lesser sentence of the two. 
State v. Harris, 978 S.W.2d 109, 1997 Tenn. 
Crim. App. LEXIS 1109 (Tenn. Crim. App. 
1997), appeal denied, 978 S.W.2d 109, 1998 
Tenn. LEXIS 397 (Tenn. 1998), review or re- 
hearing denied, Rutherford v. Rutherford, — 
S.W.2d —, 1998 Tenn. LEXIS 398 (Tenn. 1998). 


2. Guilty Pleas. 

Because he was unaware that the agreed 
sentence was illegal, the petitioner could not 
have knowingly and voluntarily plead guilty. 
The statutory range agreed upon between the 
state and the defendant is a nullity and cannot 
be waived. The judgment may not be amended 
to reflect a sentence consistent with the statute 
unless the petitioner knowingly and volun- 
tarily agrees to the changes. Woods v.. State, 
928 S.W.2d 52, 1996 Tenn. Crim. App. LEXIS 
240 (Tenn. Crim. App. 1996). 

The 1989 Criminal Sentencing Reform Act, 
T.C.A. § 40-35-101 et seq., applies to plea bar- 
gain agreements; therefore, a trial court may 
impose a sentence that is mutually agreeable to 
the state and the defendant, so long as the 
sentence is available under the Act. McConnell 
v. State, 12 S.W.3d 795, 2000 Tenn. LEXIS 65 
(Tenn. 2000). 

Where petitioner pled guilty as a Range III 
offender, the petitioner’s sentence of 15 years 
was not illegal, as the sentencing range for a 
Range III offender convicted of a Class C felony 
is 10 to 15 years, and the offender classification 
was nonjurisdictional and a proper basis for 
plea negotiations. Bland v. Dukes, 97 S.W.3d 
133, 2002 Tenn. Crim. App. LEXIS 681 (Tenn. 
Crim. App. 2002), review or rehearing denied, 
— §.W.3d —, 2002 Tenn. LEXIS 659 (Tenn. Dec. 
9, 2002). 

Post-conviction court properly denied defen- 
dant’s petition for relief because he failed to 
prove that trial counsel was ineffective or that 
he had been prejudiced thereby where trial 
counsel accurately advised him of the maxi- 
mum sentence that he was facing, the post- 
conviction court found that the evidence 
against him was “overwhelmingly strong” and 
the likelihood that he would be convicted at 
trial was “probably extremely high,” the trial 
court conducted a thorough plea colloquy with 
him, and his wish for reduced charges and his 
extensive criminal record showed that he was 
familiar with plea negotiating and sentencing. 
Johnson v. State, — S.W.38d —, 2017 Tenn. 
Crim. App. LEXIS 26 (Tenn. Crim. App. Jan. 
17, 2017). 

Trial court did not abuse its discretion in 
denying defendant’s motion to withdraw his 
guilty pleas because defendant failed to demon- 
strate manifest injustice; the trial court ad- 
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vised defendant that he was being sentenced as 
a career offender, that he would receive sen- 
tences of fifteen years for theft and six years for 
evading arrest, and that he would serve both 
sentences at sixty percent release eligibility, 
and defendant stated that he understood. State 
v. Kirk, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 635 (Tenn. Crim. App. July 19, 2017). 


3. Sentence Proper. 

In reviewing defendant’s sentence for an ag- 
gravated sexual battery conviction pursuant to 
T.C.A. § 40-35-401(d) and considering the ap- 
propriate sentencing factors under T.C.A. 
§§ 40-35-103(5) and 40-35-210(b), defendant’s 
sentence of 12 years, which is within the sen- 
tencing range set out by T.C.A. § 40-35- 
112(a)(2), was appropriate because two sen- 
tencing enhancement factors applied to 
defendant as defendant had a previous history 
of sexual battery convictions which involved 
children and defendant abused a position of 
private trust, since defendant was the victim’s 
uncle to whom the parents had entrusted the 
victim’s keeping on numerous occasions. State 
v. Jordan, 116 S.W.3d 8, 2003 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. 2003). 

Where defendant was indicted for rape of a 
child after impregnating a 12-year-old girl, he 
pleaded guilty to attempted rape of a child and 
received a sentence of eight years; the trial 
court properly determined that he was not a 
suitable candidate for probation; had the defen- 
dant been convicted of rape of a child, the 
charged offense, he would have been ineligible 
for probation and required to serve 100 percent 
of a 15 to 25-year sentence. State v. Pierce, 138 
S.W.3d 820, 2004 Tenn. LEXIS 634 (Tenn. 
2004). 

Defendant’s sentences to sixteen years in 
prison for his rape conviction and a concurrent 
term of fifteen years for his aggravated bur- 
glary conviction were imposed in compliance 
with the sentencing act and were in compliance 
with the U.S. Const. amend. 6. State v. Scar- 
borough, 201 S.W.3d 607, 2006 Tenn. LEXIS 
758 (Tenn. 2006). 

Defendant’s effective 29-year sentence after 
he was convicted of drug charges were proper 
under T.C.A. §§ 40-35-112(a)(1)-(4) and 40-35- 
114(1), (9) because the trial court followed the 
statutory sentencing procedure, made findings 
of facts that were adequately supported in the 
record, and gave due consideration to the prin- 
ciples that were relevant to sentencing. In part, 
the trial testimony established that 17 firearms 
were found in various locations around defen- 
dant’s residence and at trial, an agent testified 
that he found a revolver with five rounds in it 
lying on a table in plain view in the recreation 
room. State v. Hayes, 337 S.W.3d 235, 2010 
Tenn. Crim. App. LEXIS 684 (Tenn. Crim. App. 
Aug. 18, 2010), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 152 (Tenn. Feb. 17, 2011). 
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Trial court’s enhancement of defendant’s sen- 
tence to forty years based on the existence of 
three enhancement factors not found by a jury 
was appropriate as sentencing arguments pre- 
viously cognizable under Blakely were ren- 
dered moot by the 2005 Amendments to the 
Sentencing Reform Act of 1989. State v. Davis, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. May 21, 2013), affd, 466 
S.W.3d 49, 2015 Tenn. LEXIS 463 (Tenn. June 
3, 2015). 

Defendant’s 18-year sentences for rape of a 
child, a Class A felony under T.C.A. § 39-13- 
522, and 10-year sentence for aggravated 
sexual battery, a Class B felony under T.C.A. 
§ 39-13-504, were within the statutory range 
under T.C.A. § 40-35-112(a) and were proper 
as: (1) defendant had a previous criminal his- 
tory for T.C.A. § 40-35-114(1) purposes; (2) the 
victim’s injuries were particularly great for 
§ 40-35-114(6) purposes; (3) defendant abused 
a position of private trust under § 40-35- 
114(14); and (4) there was no evidence that any 
mitigating factors applied under T.C.A. § 40- 
35-113. State v. Nance, 393 S.W.3d 212, 2012 
Tenn. Crim. App. LEXIS 316 (Tenn. Crim. App. 
May 16, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 898 (Tenn. Nov. 27, 2012). 

In a case where defendant was indicted for 
second degree murder, but convicted of the 
lesser-included offense of voluntary man- 
slaughter, the trial court did not err in denying 
defendant’s request for an alternative sentence 
because, although defendant did not have a 
prior criminal history, and only one enhance- 
ment factor was applicable — that defendant 
possessed and employed a firearm during the 
offense, the trial court did not find any appli- 
cable mitigating factors; the trial court found 
that defendant was not an appropriate candi- 
date for alternative sentencing as she was 
totally unrepentant from a_ responsibility 
standpoint; and the trial court found that giv- 
ing defendant probation would depreciate the 
seriousness of the offense. State v. Elliott, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 26, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 300 
(Tenn. May 28, 2017). 

Trial court ordered defendant to serve four 
years for his Class D burglary conviction and to 
serve five years for his Class C theft of property 
conviction; because the trial court ordered sen- 
tences within the proper range, the sentences 
were presumptively reasonable and would not 
be reversed absent an abuse of discretion. State 
v. Firestone, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 103 (Tenn. Crim. App. Feb. 16, 
2017). 

Trial court properly sentenced defendant, a 
Range II, multiple offender, to 15 years of 
imprisonment for aggravated robbery because 
the sentence was within the statutory range, 
the trial court carefully considered the argu- 


ments of the parties, the evidence presented at 
the sentencing hearing, and the statutory fac- 
tors that defendant had three prior felony con- 
victions for aggravated robbery and had been 
on probation for the second offense at the time 
he committed the third, his actions were moti- 
vated by a desire to buy more drugs, he was not 
a candidate for alternative sentencing, he was 
the leader of two actors in the commission of 
the aggravated robbery at issue, and he did not 
establish that the sentence was improper. State 
v. Roberts, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 28, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
378 (Tenn. June 7, 2017). 

Trial court did not abuse its discretion in 
imposing consecutive, within range sentences 
of eight years, four years, and 11 months, 29 
days for unlawful possession of a firearm by a 
convicted felon, unlawful possession of a hand- 
gun, and merged drug convictions, for an effec- 
tive sentence of 12 years, 11 months, and 29 
days; defendant was an offender whose record 
of criminal activity was extensive, plus his 
actions indicated a lack of potential for reha- 
bilitation. State v. Ford, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 160 (Tenn. Crim. App. 
Mar. 3,-2017). 

Four-year sentences were within the statu- 
tory range and presumed reasonable because 
defendant was a Range I, Standard Offender 
and subject to a sentencing range of three to six 
years for the offenses of sexual battery by an 
authority figure and statutory rape by an au- 
thority figure, both Class C felonies; although 
the trial court erroneously applied the vulner- 
able victim enhancement factor, the sentences 
were supported by the record and consistent 
with the purposes and principles of sentencing. 
State v. Pompa, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 196 (Tenn. Crim. App. Mar. 15, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 453 (Tenn. July 28, 2017). 

Others were in the area when defendant 
began shooting, and thus the trial court did not 
abuse its discretion in applying the enhance- 
ment factor regarding no hesitation to commit a 
crime when the risk to human life was high, 
plus nothing established that the trial court 
wholly departed from the statutes in applying 
the various enhancement factors and within- 
range sentences; thus, there was no abuse of 
discretion in defendant’s sentences of 23 years 
for aggravated robbery, five years for aggra- 
vated assault, and four years for attempted 
voluntary manslaughter. State v. Steed, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. May 5, 2017). 

In a case where defendant pled guilty to 
vehicular homicide by intoxication, because the 
trial court imposed a sentence within the appli- 
cable range of eight to 12 years, and the sen- 
tence was consistent with the purposes and 
principles of the Sentencing Act, the sentence 


40-35-112 


was presumed reasonable, and the trial court 
did not abuse its discretion in ordering a sen- 
tence of 11 years. State v. Bishop, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 395 (Tenn. Crim. 
App. May 16, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 599 (Tenn. Sept. 22, 
2017). 

Based on defendant’s sentence of 11 years for 
vehicular homicide by intoxication, the trial 
court did not abuse its discretion by denying 
defendant an alternative sentence because de- 
fendant was not eligible for an alternative 
sentence and could not have received a sen- 
tence of split confinement as the sentence im- 
posed was for more than 10 years. State v. 
Bishop, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 395 (Tenn. Crim. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
599 (Tenn. Sept. 22, 2017). 

Five year sentence, one year beyond the 
minimum under T.C.A. § 40-35-112(b)(4) for 
facilitation of robbery under T.C.A. §§ 39-11- 
403(a) and 39-13-401(a) was proper; the trial 
court properly considered the factors under 
T.C.A. § 40-35-210(b) and applied enhance- 
ment factors under T.C.A. § 40-35-114(1), (8), 
(13)(C) related to defendant’s criminal history, 
his failure to comply with conditions of a sen- 
tence involving release into the community, and 
the fact that he was released on federal proba- 
tion at the time he committed the offense. State 
v. Shane, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. May 19, 2017). 

In a case in which defendant was sentenced 
to serve 10 years in confinement for selling 
one-half gram or more of a Schedule II con- 
trolled substance, the length of defendant’s 
sentence was not excessive because defendant 
did not contest the applicability of the two 
enhancement factors found by the trial court; 
and the trial court was clearly troubled by 
defendant’s prior criminal history and failure 
to abide by the terms of his prior probation 
sentences. State v. Jones, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 523 (Tenn. Crim. App. 
June 21, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 620 (Tenn. Sept. 21, 2017). 

Defendant’s 12-year sentence for rape was 
proper, as it was within the applicable range 
and imposed after consideration of the evidence 
offered and enhancement and mitigating fac- 
tors. State v. Thornton, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 524 (Tenn. Crim. App. 
June 22, 2017). 

Defendant’s sentence of 10 years, to be 
served consecutively to any unexpired sen- 
tences, for the merged offenses of the sale of 
less than .5 grams of cocaine and of the delivery 
of less than .5 grams of cocaine was not exces- 
sive because the enhancement factors that de- 
fendant had a history of criminal convictions or 
criminal behavior in addition to those neces- 
sary to establish the appropriate range, and 
that, before trial or sentencing, he had failed to 
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comply with the conditions of a sentence involv- 
ing release into the community were properly 
applied; his sentence was within the applicable 
range for his offense; and he was unable to 
successfully complete a sentence involving pro- 
bation or other forms of release into the com- 
munity. State v. Henderson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 600 (Tenn. Crim. App. 
July 6, 2017). 

As a Range II, multiple offender convicted of 
a Class C felony, unlawful possession of a 
firearm under T.C.A. § 39-17-1307, the appli- 
cable sentencing range was six to ten years 
under T.C.A. § 40-35-112(b)(3), and the trial 
court imposed a nine-year sentence; the trial 
court considered the principles of sentencing 
for purposes of T.C.A. §§ 40-35-210, 40-35-1038, 
the nature of the offense, and enhancing and 
mitigating factors, such that there was no 
abuse of discretion. State v. Theus, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 613 (Tenn. 
Crim. App. July 12, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 794 (Tenn. Nov. 
16, 2017). 

Defendant’s six-year sentence, to be served at 
60 percent release eligibility, for failure to ap- 
pear did not constitute cruel and unusual pun- 
ishment because it was the only sentence avail- 
able given the offense defendant’s criminal 
record. The presentence report reflected some 
45 prior conviction dating back 25 years and 
defendant was released on bond at the time she 
committed the instant offense. State v. Chick, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 623 
(Tenn. Crim. App. July 17, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 805 
(Tenn. Nov. 16, 2017). 

Because a trial court carefully considered the 
evidence, the enhancement and mitigating fac- 
tors, and the purposes and principles of sen- 
tencing, defendant failed to establish an abuse 
of discretion or to overcome the presumption of 
reasonableness afforded sentences within the 
applicable range; the trial court properly ap- 
plied enhancement factors, which supported 
the maximum sentence, and defendant did not 
object to the presentence report containing his 
prior convictions and probation revocations. 
State v. Blackman, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 636 (Tenn. Crim. App. July 
20, 2017). 

Trial court properly denied an alternative 
sentence based on defendant’s criminal history 
and probation violations, and his five-year sen- 
tences for three counts of possessing cocaine 
with intent to sell were within the statutory 
range under T.C.A. § 39-17-417(c)(2)(A), 40-35- 
112(a)(3); the trial court carefully considered 
the evidence, enhancement and mitigating fac- 
tors under T.C.A. §§ 40-35-113, 40-35-114, and 
the purposes and principles of sentencing un- 
der T.C.A. §§ 40-35-210, 40-35-102, 40-35-103, 
and no abuse of discretion was found. State v. 


89 TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-112 


Cogshell, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 641 (Tenn. Crim. App. July 21, 2017). 

Defendant’s 14-year sentence for aggravated 
burglary was not excessive because defendant 
had a history of criminal convictions or crimi- 
nal behavior in addition to those necessary to 
establish the appropriate range, and defendant 
was adjudicated to have committed a delin- 
quent act or acts as a juvenile that would 
constitute a felony if committed by an adult; 
and defendant was sentenced to one year less 
than the maximum in his range. State v. Sand- 
ers, — S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
670 (Tenn. Crim. App. July 31, 2017). 

Trial court did not abuse its discretion when 
sentencing defendant to the maximum sen- 
tences of incarceration available for each of 
defendant’s attempted first degree murder con- 
victions because the trial court relied heavily 
on defendant’s criminal history and noted de- 
fendant could have been sentenced as a Range 
II offender. In addition, the trial court found the 
facts established at trial indicated defendant 
was the leader in the commission of the of- 
fenses and that defendant acted without hesi- 
tation when the risk to human life was high. 
State v. Sims, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 814 (Tenn. Crim. App. Sept. 5, 
2017). 

Defendant’s 15-year sentence for one count of 
sale and one count of delivery of a Schedule II 
controlled substance, morphine, was not exces- 
sive because the sentence was within the statu- 
torily-applicable range; besides defendant’s five 
prior felony convictions that established his 
range, defendant had convictions for contempt, 
simple possession, assault, domestic assault, 
contributing to the delinquency of a minor, 
under-age drinking, and vandalism; defendant 
had nine violations of orders of protection; and 
defendant had previously failed to comply with 
the conditions of his release into society. State 
v. Shelton, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 832 (Tenn. Crim. App. Sept. 11, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
33 (Tenn. Jan. 17, 2018). 

Trial court’s four and one half years’ sentence 
for defendant’s conviction of theft of property 
was entitled to a presumption of reasonable- 
ness because the trial court ordered a sentence 
within the appropriate range under T.C.A. 
§§ 39-14-105(a)(4), 40-35-112(a)(3); a_ trial 
court’s weighing of various mitigating and en- 
hancement factors was left to the trial court’s 
sound discretion and there was no abuse of 
discretion here. State v. Moore, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 982 (Tenn. Crim. 
App. Nov. 28, 2017). 

Trial court’s sentences for three years for 
Class D felony theft, two years for Class E 
felony reckless endangerment, and three 
months for Class A misdemeanor escape were 
entitled to a presumption of reasonableness 
because they were within the appropriate 


range under T.C.A. §§ 39-14-105, 39-13-103, 
39-16-605, 40-35-111, 40-35-112; no error was 
found. State v. Moore, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 982 (Tenn. Crim. App. Nov. 
28, 2017). 

Defendant’s eight-year sentence for his Class 
D felony conviction for child abuse was proper 
because the trial court determined that the 
statutory range for defendant’s offense as a 
Range II, multiple offender was four to eight 
years; for purposes of the aggravating factors, 
the presentence report listed defendant’s 23 
prior misdemeanors and two prior felonies, and 
defendant testified to an extensive history of 
criminal activity and to violating probation 
twice; and, for purposes of the enhancement 
factors, the trial court properly considered the 
victim’s vulnerability as the four-year-old vic- 
tim was mentally disabled and autistic, and 
that defendant abused his position as the vic- 
tim’s babysitter. State v. Gerg, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1012 (Tenn. 
Crim. App. Dec. 7, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 179 (Tenn. Mar. 
14, 2018). 

Defendant’s 12-year sentence for aggravated 
robbery was not excessive, as it was within the 
sentencing range for a Range I, standard of- 
fender, and accounted for defendant’s prior 
criminal history and behavior and his prior 
failure to comply with the conditions of a sen- 
tence involving release into the community. 
State v. Moss, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 11 (Tenn. Ct. App. Jan. 5, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
271 (Tenn. May 17, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum punish- 
ment of twenty-five years for his attempted 
first degree murder conviction because it per- 
formed an extensive analysis evidencing its 
reasons for imposing the maximum sentence; 
the trial court specifically stated that it consid- 
ered the purposes and principles of the 1989 
Sentencing Act, and it placed on the record 
what enhancement and mitigating factors it 
considered. State v. Scott, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 28 (Tenn. Crim. App. 
Jan. 17, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 285 (Tenn. May 16, 2018). 

In a case in which defendant pled guilty to a 
lesser-included offense of attempted aggra- 
vated burglary, the trial court did not err in 
revoking defendant’s community corrections 
sentence and resentencing him to 10 years in 
the Department of Correction because defen- 
dant’s range of punishment was eight to 12 
years; defendant had a previous history of 
criminal convictions or behavior in addition to 
those necessary to establish the appropriate 
range; he committed the convicted offense 
while on parole; defendant had a lengthy crimi- 
nal history; and defendant previously had been 
placed on probation four to five times but never 
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successfully completed it. State v. Rhodes, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 26, 2018). 

Trial court did not abuse its discretion by 
sentencing defendant to 15 years as a Range III 
persistent offender for theft because the trial 
court’s findings that he had a prior history of 
criminal convictions or behavior and he had 
failed to comply with the conditions of release 
into the community were supported by defen- 
dant’s presentence report. State v. Demling, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 68 
(Tenn. Crim. App. Jan. 30, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 359 
(Tenn. June 6, 2018). 

Trial court properly denied defendant’s mo- 
tion to correct an illegal sentence because de- 
fendant failed to state a colorable claim for 
correction of an illegal sentence; the sentences 
imposed were authorized and did not directly 
contravene an applicable statute because de- 
fendant was sentenced to fifteen years as a 
career offender on each of the two Class C 
felonies. State v. Sanders, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 122 (Tenn. Crim. App. 
Feb. 20, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 321 (Tenn. June 6, 2018). 

Trial court, after revoking defendant’s com- 
munity corrections sentence, did not abuse its 
discretion in resentencing defendant to a 
within range sentence for possession of cocaine 
and ordering defendant to serve the sentence in 
confinement because defendant had been ar- 
rested for and pleaded guilty to simple posses- 
sion and evading arrest and defendant had a 
previous history of criminal convictions or 
criminal behavior and an extensive history of 
failing to comply with court-ordered drug treat- 
ment programs and of absconding from super- 
vision. State v. Franklin, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 228 (Tenn. Crim. App. 
Mar. 27, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 442 (Tenn. July 18, 2018). 

Trial court did not abuse its discretion by 
sentencing defendant to an identical sentence 
as his codefendant, 11 years for a Class B 
felony, because the sentence was within the 
appropriate range, the trial court found that no 
mitigating factors applied, it found that four 
enhancement factors were applicable, and the 
security video belied his contention that he 
played a lesser role in the crime. State v. 
Williams, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 261 (Tenn. Crim. App. Apr. 5, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
594 (Tenn. Sept. 13, 2018). 

Defendant’s within-range sentence for at- 
tempted second-degree murder was proper be- 
cause (1) statutory factors were considered, and 
(2) probation was properly denied based on 
avoiding depreciating the seriousness of the 
crime, rather than the crime’s elements. State 
v. Wilson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 351 (Tenn. Crim. App. May 7, 2018), 
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appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
567 (Tenn. Sept. 13, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault be- 
cause while acting in concert with at least 10 
other individuals, he intentionally or know- 
ingly caused serious bodily injury to the victim 
by beating him severely with brass knuckles 
until the victim suffered facial fractures and 
temporarily lost consciousness, plus defendant 
handed a gun to his brother and told him to 
shoot the victim. State v. Gomez, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 359 (Tenn. Crim. 
App. May 9, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to eight years for posses- 
sion of contraband in a penal institution; as a 
Range II multiple offender, defendant’s sen- 
tence range was six to ten years, the trial court 
did not err in applying enhancement factors as 
defendant failed to comply the conditions of a 
sentence when the felony was committed, and 
the trial court also considered the mitigating 
factor that defendant’s criminal conduct nei- 
ther caused nor threatened serious bodily in- 
jury. State v. Champion, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 392 (Tenn. Crim. App. 
May 18, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 642 (Tenn. Oct. 11, 2018). 

Trial court properly sentenced defendant to 
15 years in the Tennessee Department of Cor- 
rection after he was convicted of one count of 
arson because defendant admitted to having 
set fire to the victim’s house, the only evidence 
that another person hired him to do so was 
defendant’s statement to an agent for the Ten- 
nessee Bureau of Investigation, which the jury 
was free to disregard, defendant’s 15-year sen- 
tence was within range for a Range III offender 
convicted of a Class C felony, and the trial court 
properly considered the purposes and prin- 
ciples of sentencing. State v. Tidwell, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 430 (Tenn. 
Crim. App. June 5, 2018). 

Defendant’s four-year sentences for felony 
reckless endangerment and felony evading ar- 
rest were authorized for a Range II, multiple 
offender and thus he failed to state a claim for 
relief in his motion; first, his sentences ap- 
peared to have expired, and if so, he was not 
entitled to relief, and in any event, there was no 
merit to his claim that his juvenile adjudication 
for aggravated robbery could not be used to 
classify him as a Range II offender, as he 
committed an act as a juvenile that would 
constitute a Class B felony if committed by an 
adult. State v. Carroll, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 524 (Tenn. Crim. App. July 
6, 2018). 

Trial court did not err in imposing the maxi- 
mum sentence of six years for voluntary man- 
slaughter as it was within the statutory range; 
defendant had a history of criminal behavior; 
he possessed and employed a firearm during 
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the offense; and he did not hesitate in commit- 
ting a crime when the risk to human life was 
high. State v. Bell, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 539 (Tenn. Crim. App. July 
19, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant, a juvenile offender, to 
twelve years’ incarceration with a thirty per- 
cent release eligibility for multiple acts of van- 
dalism because the court considered the pur- 
poses and principles of sentencing and imposed 
within-range sentences. The court considered 
the evidence as it applied to defendant, noting 
defendant’s mental limitations, defendant’s 
role in the video evidence, and the testimony as 
to defendant’s background and foster care 
placement. State v. Eckert, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 558 (Tenn. Crim. App. 
July 25, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to concurrent, within- 
range sentences for second degree murder and 
aggravated child abuse convictions because the 
court did not err in considering a jail inmate’s 
testimony of defendant’s confession in imposing 
the sentences. Although the court misapplied 
the enhancement factor that the personal inju- 
ries suffered by the victim were particularly 
great to defendant’s aggravated child abuse 
conviction, the court did not wholly depart from 
the statutes in applying enhancement factors. 
State v. Russell, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 581 (Tenn. Crim. App. Aug. 3, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 719 (Tenn. Nov. 14, 2018). 

Defendant’s effective sentence of 45 years for 
his aggravated robbery and aggravated bur- 
glary convictions was proper because he was a 
career offender as he had nine previous convic- 
tions for aggravated robbery, a Class B felony, 
one previous felony conviction for an attempted 
first-degree murder, a Class A felony, and two 
previous felony convictions for especially aggra- 
vated kidnapping, a Class A felony; the maxi- 
mum sentence for the Class B felony of aggra- 
vated robbery in Range III was 30 years; the 
maximum sentence for the Class C felony of 
aggravated burglary in Range III was 15 years; 
and, as a career offender, he had to serve the 30 
year sentence for aggravated robbery at 100%, 
and the 15 year sentence for aggravated bur- 
glary at 60%. State v. Mitchell, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 693 (Tenn. Crim. 
App. Sept. 12, 2018). 

Trial court did not abuse its discretion by 
sentencing defendant to eight years and six 
months for aggravated robbery because it was 
within the sentencing range and it properly 
considered defendant’s criminal history. State 
v. Austin, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 756 (Tenn. Crim. App. Oct. 4, 2018). 

Where defendant pled guilty to two counts of 
robbery in case 109738 and to aggravated rob- 
bery and robbery in case 109776, the trial court 


did not err in sentencing defendant as a Range 
II multiple ‘offender to consecutive terms of 
eight years in case 109738 and 14 years in case 
109776 because, although there was no compe- 
tent evidence that there was a high risk to the 
life of someone other than the victim during the 
aggravated robbery with a deadly weapon, and 
the trial court misapplied enhancement factor 
(10), the trial court did not abuse its discretion 
in sentencing defendant within the appropriate 
range for a multiple offender convicted of Class 
B felony aggravated robbery and Class C felony 
robbery. State v. Smith, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 840 (Tenn. Crim. App. 
Nov. 14, 2018). 

Defendant’s within-range sentence of 10 
years and six months for rape was proper, as he 
was not eligible for probation, the trial court 
considered all relevant factors, and the trial 
court properly applied the enhancements for 
abusing a position of trust, as defendant was a 
pastor, and the offense was committed to 
gratify defendant’s desire for pleasure, as he 
orchestrated the absence of others, including 
his daughter, when taking the victim to an 
isolated area, and the only mitigating factor 
was the conduct did not threaten bodily injury. 
State v. Zeigler, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 83 (Tenn. Crim. App. Feb. 7, 2019). 

Despite the trial court’s misapplication of the 
enhancement factor based on selecting the vic- 
tim based upon her gender, the trial court did 
not abuse its discretion in sentencing defen- 
dant to a within-range sentence of 25 years for 
second degree murder because the trial court 
properly applied the purposes and principles of 
the Sentencing Act. State v. Simpson, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 173 (Tenn. 
Crim. App. Mar. 18, 2019). 

Trial court did not abuse its discretion by 
imposing the maximum sentence—when defen- 
dant pleaded guilty to soliciting sexual exploi- 
tation of a minor—because the court considered 
the applicable factors and accordingly imposed 
a sentence that was within the appropriate 
range and in compliance with the sentencing 
principles and purposes. State v. Gantt, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 213 
(Tenn. Crim. App. Apr. 4, 2019). 

Defendant’s effective 40-year sentence was 
proper because (1) consecutive sentences were 
proper, as defendant was convicted of two or 
more crimes involving sexual abuse of a minor, 
(2) the sentences were within statutory ranges, 
and (3) applicable enhancement factors were 
properly applied. State v. Todd, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 250 (Tenn. Crim. 
App. Apr. 17, 2019). 

Defendant’s 22-year sentence for second de- 
gree murder was not excessive because the 
sentence was within the 15 to 25-year statutory 
range; the trial court did not place significant 
weight upon the number of firearm crimes and 
deaths in the county in imposing a sentence but 
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placed significant weight on defendant’s use of 
a firearm in killing the victim as an enhance- 
ment factor; in considering defendant’s state- 
ment, the trial court did not err in determining 
that defendant failed to accept responsibility 
for his actions, and that he, thus, was not 
remorseful as his claim that the victim’s death 
was accidental was not supported by the evi- 
dence; and the trial court considered all rel- 
evant sentencing principles when imposing the 
sentence. State v. Turner, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 259 (Tenn. Crim. App. 
Apr. 23, 2019). 

Trial court did not err by sentencing defen- 
dant to seven years’ confinement for felony 
theft of property because it was within the 
range provided by this section. State v. Talley, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 261 
(Tenn. Crim. App. Apr. 24, 2019). 

Defendant’s within range 10-year sentence 
for the rape of the victim, a mentally disabled 
nine-year-old child, was not excessive because 
defendant had multiple prior convictions, two 
of which were for violent felonies involving the 
victim’s family; the victim was particularly 
vulnerable as he was born with a genetic syn- 
drome that caused him to be severely intellec- 
tually and developmentally delayed from birth, 
and he was autistic; and he served as the 
victim’s caretaker while the victim’s father was 
at work. State v. Keener, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 269 (Tenn. Crim. App. 
Apr. 26, 2019). 


4, —Enhancement. 

In a case where defendant was convicted of 
theft, vehicular assault, and aggravated ve- 
hicular homicide, trial court did not err by 
imposing an effective 24-year sentence as de- 
fendant’s 21-year sentence for aggravated ve- 
hicular homicide and three-year sentences for 
theft and vehicular assault were appropriate 
for a Range I, standard offender under T.C.A. 
§ 40-35-112(a)(1), (4); trial court applied an 
enhancement factor based on defendant’s pre- 
vious criminal convictions. State v. Bowman, 
327 S.W.3d 69, 2009 Tenn. Crim. App. LEXIS 
35 (Tenn. Crim. App. Jan. 14, 2009), appeal 
denied, — S.W.3d —, 2009 Tenn. LEXIS 395 
(Tenn. June 15, 2009), cert. denied, Bowman v. 
Tennessee, 175 L. Ed. 2d 388, 130 S. Ct. 559, 
2009 U.S. LEXIS 8080 (U.S. 2009). 

Court of criminal appeals properly affirmed 
the denial of defendant’s motion to correct an 
illegal sentence because defendant failed to 
allege a colorable claim for correction of an 
illegal sentence; the five-year sentence defen- 
dant received was statutorily available for the 
offense of which her was convicted, facilitation 
of aggravated robbery, even if the trial court 
erred by concluding the sentence was appropri- 
ate for him. State v. Wooden, 478 S.W.3d 585, 
2015 Tenn. LEXIS 932 (Tenn. Dec. 2, 2015). 

Defendant’s sentence did not constitute cruel 
and unusual punishment because, based on his 
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status as a career offender, he was properly 
sentenced to the mandatory maximum sen- 
tence of 30 years in prison. State v. Hall, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 328 
(Tenn. Crim. App. May 4, 2017). 

Defendant’s seven-year sentence for robbery 
was not excessive because it was within the 
sentence range for a Range II multiple offender 
and the presentence report supported the trial 
court’s application of an enhancement factor for 
defendant’s history of criminal convictions. 
State v. Ketchum, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 427 (Tenn. Crim. App. May 
23, 2017). 

In sentencing defendant for statutory rape 
and solicitation of a minor, the trial court 
properly applied the enhancement fact that 
defendant abused a position of public or private 
trust because the victim was a friend of defen- 
dant’s son, and defendant’s first sexual encoun- 
ter with the victim occurred while the victim 
was in her care while at her home visiting her 
son. State v. Hodges, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 644 (Tenn. Crim. App. July 
20, 2017). 

In a theft of property case valued at $1,000 or 
more but less than $10,000, a Class D felony, 
the trial court did not err in imposing the 
maximum sentence of 12 years because the 
trial court properly applied enhancement fac- 
tors (1), (8), and (13) as defendant had multiple 
criminal convictions in addition to those ren- 
dering him a Range III, persistent offender, 
defendant was serving a sentence on probation 
at the time of the present offense, and defen- 
dant had previous probation and parole viola- 
tions; defendant’s criminal history had spanned 
20 years; the sentence for a Range III, persis- 
tent offender for a Class D felony was not less 
than eight years and not more than 12 years; 
and the sentence imposed was within range. 
State v. Buckner, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 716 (Tenn. Crim. App. Aug. 
14, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 875 (Tenn. Dec. 6, 2017). 

Defendant was not entitled to relief regard- 
ing his sentences of eight and sixteen years for 
delivery of cocaine under T.C.A. § 39-17-4177; 
the enhancement factor in T.C.A. § 40-35- 
114(1) was supported by the record, given de- 
fendant’s three previous cocaine-related and 
other convictions, the sentences were within 
the appropriate range under T.C.A. § 40-35- 
112(b)(2), (b)(3), and the trial court properly 
applied the purposes and principles of sentenc- 
ing for purposes of T.C.A. 8§ 40-35-102, 40-35- 
103. State v. Whisnet, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 849 (Tenn. Crim. App. Sept. 
15, 2017). 

Defendant’s 22-year sentence for three 
counts of aggravated sexual battery was not 
excessive because his 1l-year sentences were 
within range, he had previous convictions for 
theft and attempted sale of a controlled sub- 
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stance, and he conceded that he abused a 
position of trust based on the fact that the 
victim was his stepdaughter. State v. Mabe, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 920 
(Tenn. Crim. App. Oct. 18, 2017). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in imposing a 
five-year sentence because defendant was eli- 
gible for a sentence of three to six years; and, 
although the trial court misapplied the en- 
hancement factor that defendant committed 
the crime to gratify his desire for pleasure or 
excitement as that factor was an element of 
attempted aggravated sexual battery, the trial 
court properly found as a separate enhance- 
ment factor that defendant abused a position of 
trust when he terminated the parental rights of 
the victim’s biological parents and then subse- 
quently sexually abused her. State v. Sexton, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 8 
(Tenn. Crim. App. Jan. 5, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated sexual battery, in 
which the convictions were merged, defendant’s 
12-year sentence, although the maximum, was 
not excessive because he had a history of crimi- 
nal convictions in addition to those necessary to 
establish his range; and he occupied a position 
of private trust with respect to the victim as the 
testimony at trial from the victim, her mother, 
her stepbrother, and defendant himself estab- 
lished that he was the victim’s stepfather and 
that he lived with the victim and her family for 
several years prior to the incident. State v. 
Smith, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 33 (Tenn. Crim. App. Jan. 16, 2018). 

Trial court sentenced defendant in the appro- 
priate range for all three sentences for rape of a 
child because it considered the purposes and 
principles of sentencing; the trial court en- 
hanced the second and third sentences based on 
a previous history of criminal behavior consist- 
ing of previous rapes simultaneously adjudi- 
cated, and the trial court was presented with 
evidence that defendant committed a fourth 
rape for which he was not charged. State v. 
Franklin, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 27, 2018). 

Defendant’s 15-year sentence for two counts 
of aggravated assault was proper, as the sen- 
tence was within the range for a Range III 
offender and the record supported the trial 
court’s application of enhancement factor for 
cruelty; defendant’s conduct of striking the vic- 
tim on the head once with the pipe supported 
defendant’s conviction, and his striking the 
victim a second time while he was unable to 
defend himself supported a finding that defen- 
dant’s conduct was for the purpose of inflicting 
pain or suffering for its own sake. State v. 
Hughes, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 367 (Tenn. Crim. App. May 11, 2018). 


Defendant’s 10-year sentence as a Range I 
offender for aggravated sexual battery was 
proper; his sentence fell within the applicable 
sentencing range and was presumed reason- 
able, the trial court properly weighed the appli- 
cable enhancement factors and found no miti- 
gating factors applied, and the State provided 
sufficient facts to establish that defendant 
abused a position of private trust, which he 
conceded. State v. Bergum, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 705 (Tenn. Crim. App. 
Sept. 18, 2018). 

Trial court properly sentenced defendant to 
three years for felony evading arrest and 11 
months and 29 days for his two aggravated 
assault convictions, to run consecutively; defen- 
dant had an extensive criminal history, the 
trial court considered all appropriate prin- 
ciples, and the record supported the enhance- 
ment factors under T.C.A. § 40-35-114(1), (8), 
(10), (13)(B), as he had no hesitation to commit 
a crime when the risk to human life was high, 
he failed to comply with conditions of sentence, 
and he was on parole when he committed the 
offense. State v. Stringer, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 730 (Tenn. Crim. App. 
Sept. 27, 2018). 

Although a trial court erred by applying an 
enhancement factor for use of deadly weapon 
during the commission of the offense—because 
the use of a motor vehicle was an essential 
element of vehicular homicide by reckless con- 
duct—such error did not render defendant’s 
sentence excessive because defendant was sen- 
tenced as a Range I offender to a within-range 
sentence. State v. Pena, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 761 (Tenn. Crim. App. 
Oct. 8, 2018). 

Trial court did not err in effectively sentenc- 
ing defendant to 12 years for his aggravated 
assault and aggravated robbery convictions be- 
cause defendant was sentenced to a within- 
range sentence as defendant faced a sentence of 
eight to 12 years for the aggravated robbery, 
and three to six years for the aggravated as- 
sault; the trial court properly applied enhance- 
ment factors based on defendant’s prior offense 
of theft of property, his role as a leader in the 
commission of the crime, his failure to complete 
judicial diversion, and his status on judicial 
diversion at the time of the commission of the 
offense; and the trial court thoroughly and 
completely applied the statutory sentencing 
principles. State v. Godwin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 6 (Tenn. Crim. App. 
Jan. 4, 2019). 

Trial court properly sentenced defendant as a 
Range II, multiple offender to an effective term 
of nine years’ imprisonment because there was 
no dispute that defendant was a Range II, 
multiple offender, with a sentencing range of 
4-12 years, the sentence was within the statu- 
tory range and presumed reasonable, the re- 
cord showed the trial court noted only that the 
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location of the offense, a funeral, had “some 
bearing” on the vulnerability of the victim, and 
the trial court properly applied several other 
enhancement factors, including defendant’s ex- 
tensive criminal history, the fact that previous 
efforts at rehabilitation had failed, and the fact 
that defendant committed the offense while on 
parole. State v. Henson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 201 (Tenn. Crim. App. 
Mar. 29, 2019). 


5. Sentence Improper. 

Petition for rehearing was granted and the 
court of criminal appeals held that the trial 
court’s use of statutory enhancement factors to 
increase the length of defendant’s numerous 
sentences for aggravated sexual battery to the 
maximum by applying T.C.A. § 40-35-114 was 
improper and violated his sixth amendment 
right to trial by jury; no statutory enhancement 
factors were applicable to overcome the inertia 
of the presumptive sentence, which on each 
count was eight years pursuant to T.C.A. § 40- 
35-112(a)(2), thereby yielding an effective sen- 
tence of thirty-two years. State v. Schiefelbein, 
230 S.W.3d 88, 2007 Tenn. Crim. App. LEXIS 
213 (Tenn. Crim. App. Mar. 7, 2007), appeal 
denied, State v. Shiefelbein, — S.W.3d —, 2007 
Tenn. LEXIS 556 (Tenn. June 18, 2007). 


6. Habeas Corpus. 

Dismissal of habeas corpus petition was af- 
firmed, because the agreed-upon 12-year sen- 
tence to a Class C charge of aggravated bur- 
glary was not void and was not subject to 
collateral attack via a petition for writ of ha- 
beas corpus, because the sentencing court had 
jurisdiction to impose the agreed-upon sen- 
tence; the sentence designated as Range I in 
the present case exceeded the six-year maxi- 
mum sentence for a Range I offender in a Class 
C offense, pursuant to T.C.A. § 40-35-112(a)(3), 
but the imposed sentence was less than the 
maximum, 15-year sentence for Class C of- 
fenses through the career offender-classifica- 
tion, T.C.A. § 40-35-111. McChristian v. State, 
159 S.W.3d 608, 2004 Tenn. Crim. App. LEXIS 
780 (Tenn. Crim. App. 2004). 


7. Sentencing Ranges. 

Inmate was not entitled to post-conviction 
relief for counsel’s failure to object to the State’s 
sentencing statements that the inmate’s crimes 
involved more than one victim, due to a victim’s 
pregnancy, after which the sentencing court 
allegedly misapplied the multiple victim sen- 
tencing enhancement factor, because the in- 
mate showed no prejudice, by clear and con- 
vincing evidence, as (1) the State had a good 
faith basis for asking about the inmate’s knowl- 
edge of the victim’s pregnancy, (2) the inmate’s 
sentences were within applicable ranges, (8) 
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three other enhancement factors were properly 
applied, and (4) the court properly heard testi- 
mony that the inmate held a knife to the 
victim’s stomach and saw video footage show- 
ing the victim was visibly pregnant. Bush v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 33 (Tenn. Crim. App. Jan. 18, 2017). 

Defendant was required to be sentenced as a 
Range I, standard offender subject to a sentenc- 
ing range of eight to twelve years; accordingly, 
the trial court’s twelve-year sentence was 
within the applicable statutory range and pre- 
sumed reasonable. State v. Blackman, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 636 
(Tenn. Crim. App. July 20, 2017). 

Trial court properly denied defendant’s mo- 
tion to correct an illegal sentence because she 
pled guilty to second-degree murder, a Class A 
felony punishable up to 60 years, as a Range II 
offender, defendant could have been sentenced 
between 25 and 40 years, defendant’s 30-sen- 
tence did not exceed the maximum sentence 
authorized for a Class A felony, she agreed to 
the sentence, the trial court was not required to 
make any findings thereon, and her challenge 
to the voluntariness of her guilty plea had 
previously been determined and did not other- 
wise state a colorable claim for relief. State v. 
Fisher, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 328 (Tenn. Crim. App. May 1, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated sexual battery, the 
trial court did not err in sentencing defendant 
to consecutive terms of 25 years as a persistent 
offender with 100% service, for a total effective 
sentence of 50 years, because he had a previous 
history of criminal convictions or criminal be- 
havior in addition to those necessary to estab- 
lish the appropriate range; he had an extensive 
criminal record; he had a history of committing 
violent offenses; the 20-30 range was appropri- 
ate based on defendant being a persistent of- 
fender convicted of a Class B felony; and con- 
secutive sentences were appropriate as 
defendant had been convicted of two or more 
statutory offenses involving sexual abuse of a 
minor. State v. Freels, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 520 (Tenn. Crim. App. July 
13, 2018). 


8. Appellate Review. 

In a case in which defendant was convicted of 
one count of initiating the methamphetamine 
manufacturing process and three counts of 
driving on a revoked license, second offense or 
more, the court of criminal appeals concluded 
that the trial court’s imposition of a 10-year 
sentence was presumptively reasonable and 
that defendant failed to rebut that presump- 
tion. State v. Wilburn, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 82 (Tenn. Crim. App. Feb. 6, 
2017). 
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40-35-113. Mitigating factors. 


If appropriate for the offense, mitigating factors may include, but are not 


limited to: 


(1) The defendant’s criminal conduct neither caused nor threatened 


serious bodily injury; 


(2) The defendant acted under strong provocation; 

(3) Substantial grounds exist tending to excuse or justify the defendant’s 
criminal conduct, though failing to establish a defense; 

(4) The defendant played a minor role in the commission of the offense; 

(5) Before detection, the defendant compensated or made a good faith 
attempt to compensate the victim of criminal conduct for the damage or 


injury the victim sustained; 


(6) The defendant, because of youth or old age, lacked substantial judg- 


ment in committing the offense; 


(7) The defendant was motivated by a desire to provide necessities for the 
defendant’s family or the defendant’s self; 

(8) The defendant was suffering from a mental or physical condition that 
significantly reduced the defendant’s culpability for the offense; however, the 
voluntary use of intoxicants does not fall within the purview of this factor; 

(9) The defendant assisted the authorities in uncovering offenses commit- 
ted by other persons or in detecting or apprehending other persons who had 


committed the offenses; 


(10) The defendant assisted the authorities in locating or recovering any 
property or person involved in the crime; 

(11) The defendant, although guilty of the crime, committed the offense 
under such unusual circumstances that it is unlikely that a sustained intent 
to violate the law motivated the criminal conduct; 

(12) The defendant acted under duress or under the domination of 
another person, even though the duress or the domination of another person 
is not sufficient to constitute a defense to the crime; and 

(13) Any other factor consistent with the purposes of this chapter. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. Un- 
der § 40-35-210(b)(5), the trial judge is re- 
quired to consider mitigating factors in deter- 
mining the specific sentence length and the 
appropriate combination of sentencing alterna- 
tives that should be imposed. This section sets 
forth twelve specific mitigating factors which 
are similar in nature to prior law. 

It should be observed that the list is not 
exclusive and the final portion of this section 
provides that the trial judge may consider “any 
other factor consistent with the purposes of this 
chapter.” There has been a tendency to perceive 
mitigating factors as “statutory” and “non- 
statutory” in the sense that the latter are 
somehow of less significance than the former. 
The commission believes that appropriate sen- 
tencing determinations should be made on the 
basis of all relevant information presented to 


the trial judge. Simply because a particular 
mitigating factor is not specifically listed in this 
section does not diminish its significance. Ob- 
viously, not every factual situation can be 
statutorily contemplated for designation as a 
mitigating factor. Factual matters which are 
consistent with the purposes of sentencing, 
§ 40-35-102, and the sentencing consider- 
ations, § 40-35-103, must be considered by the 
trial judge. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Victim impact statement to be considered 
evidence in determining whether factors in 
§ 40-35-114 and this section apply, § 40-38- 
207. 
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Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 26.47, 28.42, 28.97, 28.60, 32.221, 
32.237; 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 40. 


Law Reviews. 

Blended Sentencing in Tennessee Courts, 44 
U. Mem. L. Rev. 767 (2014). 

Extralegal Punishment Factors: A Study of 
Forgiveness, Hardship, Good Deeds, Apology, 
Remorse, and Other Such Discretionary Fac- 
tors in Assessing Criminal Punishment (Paul 
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H. Robinson, Sean E. Jackowitz, and Daniel M. 
Bartels), 65 Vand. L. Rev. 737 (2012). 

Judicial Discretion Under,the New Tennes- 
see Criminal Sentencing Reform Act of 1982 
(Thomas A. Wiseman, Jr.), 18 No. 4 Tenn. B.J. 
13 (1982). 

Specific Crime vs. Criminal Ways: Criminal 
Conduct and Responsibility in Rule 3E1.1, 54 
Vand. L. Rev. 205 (2001). 

The Criminalization of Mental Illness: How 
Theoretical Failures Create Real Problems in 
the Criminal Justice System (Georgia Lee 
Sims), 62 Vand. L. Rev. 1053 (2009). 


NOTES TO DECISIONS 


Analysis 
. In General. 
. Lack of Serious Bodily Injury. 
Youth. 


Mental or Physical Condition. 

Assistance in Locating Property or Person. 
. Unusual Circumstances. 

. Contributions to Family and Community. 
. Absence of Prior Criminal Record. 

. Other Factors. 

10. Application of Factors. 

11. Propriety of Sentence. 

12. Sentence Upheld. 

13. Especially Mitigated Offender. 

14. Sentence Upheld. 


1. In General. 

Where the trial judge did not apply any 
mitigating factors and defendant did not 
specify factors which were omitted, it must be 
assumed the mitigating factors were inappli- 
cable. State v. Buckmeir, 902 S.W.2d 418, 1995 
Tenn. Crim. App. LEXIS 6 (Tenn. Crim. App. 
1995). 

Even if some evidence of mitigation existed, 
which was acknowledged by the court, where 
the mitigating factors were strongly out- 
weighed by the enhancement factors, the maxi- 
mum sentence was warranted. State v. Ruane, 
912 S.W.2d 766, 1995 Tenn. Crim. App. LEXIS 
584 (Tenn. Crim. App. 1995). 

Court rejected defendant’s argument that the 
trial court did not consider mitigating factors 
under T.C.A. § 40-35-113(1), (13) because the 
negative factors outweighed any and all miti- 
gating factors that might have supported an 
alternative sentence. State v. Souder, 105 
S.W.3d 602, 2002 Tenn. Crim. App. LEXIS 986 
(Tenn. Crim. App. 2002), review or rehearing 
denied, — S.W.3d —, 2003 Tenn. LEXIS 269 
(Tenn. Mar. 17, 2003). 
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2. Lack of Serious Bodily Injury. 

In sentencing upon conviction of two counts 
of aggravated sexual battery, even though mul- 
tiple aggravating factors applied, defendant 
should receive the benefit in mitigation of the 


fact that his conduct neither caused nor threat- 
ened serious bodily injury and receive less than 
the maximum sentence. State v. Hayes, 899 
S.W.2d 175, 1995 Tenn. Crim. App. LEXIS 25 
(Tenn. Crim. App. 1995). 

In sentencing a defendant for rape, the trial 
court properly excluded the fact that defen- 
dant’s conduct did not cause bodily injury 
where he had caused an unwanted pregnancy. 
State v. Smith, 910 S.W.2d 457, 1995 Tenn. 
Crim. App. LEXIS 227 (Tenn. Crim. App. 1995), 
appeal denied, — S.W.2d —, 1995 Tenn. LEXIS 
351 (Tenn. July 3, 1995). 

Where defendant was convicted of offenses 
involving several minor victims, evidence that 
he furnished alcoholic beverages to some of 
them and, by various means sexually abused 
most all of them, the mitigating factor that 
there was no threat of serious bodily injury did 
not apply. State v. McKnight, 900 S.W.2d 36, 
1994 Tenn. Crim. App. LEXIS 759 (Tenn. Crim. 
App. 1994), appeal denied, — S.W.2d —, 1995 
Tenn. LEXIS 58 (Tenn. 1995), overruled, State 
v. Collier, 411 S.W.3d 886, 2013 Tenn. LEXIS 
636 (Tenn. Aug. 12, 2013). 

When the conviction for possession is based 
only upon constructive possession and the 
threat of serious bodily injury is more concep- 
tual than real, little justification exists in hav- 
ing a per se rule that excludes consideration of 
the mitigating factor that defendant’s criminal 
conduct neither caused nor threatened serious 
bodily injury. State v. Ross, 49 S.W.3d 833, 2001 
Tenn. LEXIS 563 (Tenn. 2001). 

Defendant convicted of fourth offense DUI 
was properly sentenced to 4 years and order to 
pay a $10,000 fine. Trial court considered miti- 
gating factors, including the lack of serious 
injury, along with aggravating factors, includ- 
ing defendant’s criminal history and the sever- 
ity of the offense. State v. Butler, 108 S.W.3d 
845, 2003 Tenn. LEXIS 573 (Tenn. 2003). 

Defendant’s sentences to sixteen years in 
prison for his rape conviction and a concurrent 
term of fifteen years for his aggravated bur- 
glary conviction were imposed in compliance 
with the sentencing act and were in compliance 
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with U.S. Const. amend. 6; in imposing the 
sentences, the trial court applied a single miti- 
gating factor, that defendant’s conduct did not 
cause or threaten serious bodily injury, and it 
applied two enhancement factors, that defen- 
dant had a previous history of criminal convic- 
tions or criminal behavior in addition to those 
necessary to establish the appropriate range 
and that defendant had a previous history of 
unwillingness to comply with the conditions of 
a sentence involving release in the community. 
State v. Scarborough, 201 S.W.3d 607, 2006 
Tenn. LEXIS 758 (Tenn. 2006). 

Trial court did not abuse its discretion in 
sentencing defendant to eight years for posses- 
sion of contraband in a penal institution; as a 
Range II multiple offender, defendant’s sen- 
tence range was six to ten years, the trial court 
did not err in applying enhancement factors as 
defendant failed to comply the conditions of a 
sentence when the felony was committed, and 
the trial court also considered the mitigating 
factor that defendant’s criminal conduct nei- 
ther caused nor threatened serious bodily in- 
jury. State v. Champion, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 392 (Tenn. Crim. App. 
May 18, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 642 (Tenn. Oct. 11, 2018). 

Because the rape of a child necessarily in- 
volved mental suffering — or at least a threat of 
such — within the meaning of serious bodily 
injury, the mitigating factor under T.C.A. § 40- 
35-113(1) was inapplicable to defendant’s of- 
fenses. State v. Kimble, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 826 (Tenn. Crim. App. 
Nov. 7, 2018). 

Defendant’s within-range sentence of 10 
years and six months for rape was proper, as he 
was not eligible for probation, the trial court 
considered all relevant factors, and the trial 
court properly applied the enhancements for 
abusing a position of trust, as defendant was a 
pastor, and the offense was committed to 
gratify defendant’s desire for pleasure, as he 
orchestrated the absence of others, including 
his daughter, when taking the victim to an 
isolated area, and the only mitigating factor 
was the conduct did not threaten bodily injury. 
State v. Zeigler, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 83 (Tenn. Crim. App. Feb. 7, 2019). 


3. Youth. 

The application of the mitigating factor of 
youth to defendant, who was an adult under 
Tennessee law when rapes were committed, 
was not warranted. State v. Adams, 864 S.W.2d 
31, 1993 Tenn. LEXIS 286 (Tenn. 1993). 

In determining the mitigation of a sentence 
because defendant lacked substantial judg- 
ment because of his youth, the court should 
consider the concept of youth in context, i.e., 
defendant’s age, education, maturity, experi- 
ence, mental capacity of development, and any 
other pertinent circumstance tending to dem- 
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onstrate his ability or inability to appreciate 
the nature of his conduct. State v. Carter, 908 
S.W.2d 410, 1995 Tenn. Crim. App. LEXIS 362 
(Tenn. Crim. App. 1995). 

The mitigating factor of youth did not apply 
to a 21-year-old defendant who, although a high 
school dropout, maintained full-time employ- 
ment. State v. Leggs, 955 S.W.2d 845, 1997 
Tenn. Crim. App. LEXIS 192 (Tenn. Crim. App. 
1997), overruled, State v. Hooper, 29 S.W.3d 1, 
2000 Tenn. LEXIS 535 (Tenn. 2000). 

Trial court properly declined to apply the 
mitigating factor, regarding defendant’s youth, 
where defendant was street-wise, and testified 
that to possessing a gun the day of the shooting 
because defendant was going to be out on the 
street, a statement which reflects a calculated 
judgment about the prospects for violence in 
the situation in which the defendant placed 
himself. State v. Kelley, 34 S.W.3d 471, 2000 
Tenn. Crim. App. LEXIS 166 (Tenn. Crim. App. 
2000), review or rehearing denied, — S.W.3d —, 
2000 Tenn. LEXIS 667 (Tenn. Nov. 20, 2000). 

The trial court properly denied application of 
the mitigating factor where nothing in the 
record suggested that defendant lacked sub- 
stantial judgment because of defendant’s 
youth. State v. Adams, 45 S.W.3d 46, 2000 
Tenn. Crim. App. LEXIS 542 (Tenn. Crim. App. 
2000), appeal denied, — S.W.3d —, 2001 Tenn. 
LEXIS 251 (Tenn. Mar. 19, 2001). 

In sentencing for aggravated robbery under 
T.C.A. § 39-13-402(a)(1), the trial court did not 
err by refusing to apply the mitigating factor 
under T.C.A. § 40-35-113(6) related to youth 
and lacking substantial judgment; he already 
had nine misdemeanor convictions and a his- 
tory of marijuana use, and he was a leader in 
the commission of the aggravated robbery. 
State v. Fuller, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 939 (Tenn. Crim. App. Nov. 1, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 118 (Tenn. Feb. 14, 2018). 


4, Mental or Physical Condition. 

The trial court erred in refusing to sentence 
defendant as an especially mitigated offender 
where defendant was intellectually disabled, 
functioned on a level equivalent to a child from 
six to nine years of age, and could not read or 
write. State v. Blackstock, 19 S.W.3d 200, 2000 
Tenn. LEXIS 168 (Tenn. 2000). 


5. Assistance in Locating Property or Per- 
son. 

Assisting in the recovery of a victim of crime, 
as with the recovery of stolen property, should 
be considered in mitigation in the appropriate 
case. State v. Lord, 894 S.W.2d 312, 1994 Tenn. 
Crim. App. LEXIS 733 (Tenn. Crim. App. 1994). 


6. Unusual Circumstances. 

Where a defendant who normally complied 
with an order under the Motor Vehicle Habitual 
Offenders Act, T.C.A. 55-10-601 et seq., was 
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found to have violated the Act as a result of an 
investigation of an accident in which he was hit 
while pulling a float in a parade, the trial court 
erred by refusing to consider the mitigating 
factors under T.C.A. § 40-35-113 where the 
record showed that defendant had turned his 
life around by becoming a reliable employee 
with a good work ethic and a family man of 
social reliability and that the violation at issue 
arose from aberrant conduct. State v. Martin, 
146 S.W.3d 64, 2004 Tenn. Crim. App. LEXIS 
62 (Tenn. Crim. App. 2004). 

In a case in which defendant raped a men- 
tally disabled nine-year-old child, the trial 
court properly refused to apply mitigating fac- 
tor (11) regarding the offense occurring under 
unusual circumstances because the evidence 
did not support defendant’s claim that he be- 
came clinically depressed at or about the time 
of the offense as defendant stated in the pre- 
sentence report that he became depressed 
when his relationship with the victim’s father 
ended, and the rape occurred prior to the end of 
the relationship. State v. Keener, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 269 (Tenn. Crim. 
App. Apr. 26, 2019). 


7. Contributions to Family and Commu- 
nity. 

Where defendant was convicted of sex of- 
fenses involving several minor victims, favor- 
able consideration based upon his family con- 
tributions and work ethic was not appropriate. 
State v. McKnight, 900 S.W.2d 36, 1994 Tenn. 
Crim. App. LEXIS 759 (Tenn. Crim. App. 1994), 
appeal denied, — S.W.2d —, 1995 Tenn. LEXIS 
58 (Tenn. 1995), overruled, State v. Collier, 411 
S.W.3d 886, 2013 Tenn. LEXIS 636 (Tenn. Aug. 
12, 2013). 


8. Absence of Prior Criminal Record. 

Although the absence of a prior criminal 
record may be considered under the catch-all 
provision of T.C.A. § 40-35-113, the court of 
criminal appeals was not required to consider it 
as a mitigating factor. State v. Williams, 920 
S.W.2d 247, 1995 Tenn. Crim. App. LEXIS 817 
(Tenn. Crim. App. 1995). 

Defendant was entitled to only slight mitiga- 
tion for his lack of a criminal record. State v. 
Moss, 13 S.W.3d 374, 1999 Tenn. Crim. App. 
LEXIS 527 (Tenn. Crim. App. 1999). 


9. Other Factors. 

In sentencing a 20-year-old defendant upon 
conviction of vehicular homicide by reckless- 
ness, the trial court properly considered her 
age, lack of a criminal record, and expression of 
great remorse. State v. Bingham, 910 S.W.2d 
448, 1995 Tenn. Crim. App. LEXIS 105 (Tenn. 
Crim. App. 1995), rehearing denied, — S.W.2d 
—, 1995 Tenn. Crim. App. LEXIS 407 (Tenn. 
Crim. App. May 15, 1995), appeal denied, — 
S.W.2d —, 1995 Tenn. LEXIS 592 (Tenn. Oct. 2, 
1995), overruled in part, State v. Hooper, 29 
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S.W.3d 1, 2000 Tenn. LEXIS 535 (Tenn. 2000), 
overruled in part, State v. Walker, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 200 (Tenn. Crim. 
App. Mar. 16, 2017). y 

Defendant’s sentence was not due mitigation 
for a lack of prior felony convictions because of 
his juvenile convictions for assault and robbery. 
State v. Leggs, 955 S.W.2d 845, 1997 Tenn. 
Crim. App. LEXIS 192 (Tenn. Crim. App. 1997), 
overruled, State v. Hooper, 29 S.W.3d 1, 2000 
Tenn. LEXIS 535 (Tenn. 2000). 

Defendant’s expression of remorse in a state- 
ment made at his sentencing hearing war- 
ranted marginal consideration as a mitigating 
factor. State v. Leggs, 955 S.W.2d 845, 1997 
Tenn. Crim. App. LEXIS 192 (Tenn. Crim. App. 
1997), overruled, State v. Hooper, 29 S.W.3d 1, 
2000 Tenn. LEXIS 535 (Tenn. 2000). 

The mitigating factor that the defendant’s 
conduct neither caused nor threatened serious 
bodily injury will not be applied when the 
defendant is convicted of an offense involving 
cocaine. State v. Vanderford, 980 S.W.2d 390, 
1997 Tenn. Crim. App. LEXIS 1249 (Tenn. 
Crim. App. 1997). 

The minimal value of the property taken in 
the course of a robbery, which amounted to 
what the victim happened to be carrying at the 
time, was not a statutory mitigating factor. 
State v. Ball, 987 S.W.2d 859, 1998 Tenn. Crim. 
App. LEXIS 862 (Tenn. Crim. App. 1998). 

Evidence did not justify application of the 
mitigating factor for defendant’s minor role in 
child’s felony murder where, at the very least, 
defendant ignored the obvious, severe medical 
peril of a helpless two-year old child for whom 
he had accepted a primary care responsibility 
on a regular basis and for whom he had ac- 
cepted a parental relationship. State v. Hodges, 
7 S.W.3d 609, 1998 Tenn. Crim. App. LEXIS 
1286 (Tenn. Crim. App. 1998). 

Consideration of a defendant’s work history 
is consistent with the purposes and principles 
of this section; however, the defendant’s work 
history in the present case helped not at all 
where he provided no information as to job 
performance, length of service or his reasons for 
leaving any of the jobs he had. State v. Kelley, 
34 S.W.3d 471, 2000 Tenn. Crim. App. LEXIS 
166 (Tenn. Crim. App. 2000), review or rehear- 
ing denied, — S.W.3d —, 2000 Tenn. LEXIS 667 
(Tenn. Nov. 20, 2000). 

Although the trial court considered the de- 
fendant’s involvement in high school sports and 
church activities pursuant to T.C.A. § 40-35- 
113(13), the court gave these factors little 
weight. State v. Kelley, 34 S.W.3d 471, 2000 
Tenn. Crim. App. LEXIS 166 (Tenn. Crim. App. 
2000), review or rehearing denied, — S.W.3d —, 
2000 Tenn. LEXIS 667 (Tenn. Nov. 20, 2000). 

Tennessee statutes and case law show that 
Tennessee, like many other states, does not 
consider life expectancy when sentencing a 
defendant. Davis v. Tenn. Dep’t of Corr., — 
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S.W.3d —, 2018 Tenn. App. LEXIS 631 (Tenn. 
Ct. App. Oct. 30, 2018). 

In a case in which defendant pled guilty to 
three counts of aggravated sexual battery of his 
biological minor child, the trial court did not err 
in imposing a sentence of 10 years for each 
count to be served in confinement because, 
although the trial court erred in applying the 
enhancement factor that the victim was par- 
ticularly vulnerable, the trial court acted 
within its discretion in refusing to mitigate 
defendant’s sentence as there was a lack of 
proof supporting defendant’s potential for reha- 
bilitation or his military service, and the only 
proof offered concerning his remorse was his 
self-serving statements; and the enhancement 
factor that defendant abused a position of pri- 
vate trust was properly applied. State v. Penny, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 302 
(Tenn. Crim. App. Apr. 23, 2018). 

Trial court did not err by failing to apply the 
so-called “catch-all” mitigating factor because 
its findings regarding the enhancement factors 
for prior criminal history, previous failure to 
abide by the terms of release into the commu- 
nity, and commission of the present offenses 
while on probation showed that it was under- 
whelmed by any evidence which might support 
the application of the mitigating factor based 
upon defendant’s alleged remorse, potential for 
rehabilitation, religion, and family ties. State v. 
Ward, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 202 (Tenn. Crim. App. Apr. 1, 2019). 

In a case in which defendant raped a men- 
tally disabled nine-year-old child, the trial 
court properly refused to apply the catch-all 
mitigating factor as defendant lacked the po- 
tential for rehabilitation because defendant’s 
version of the events differed from the victim’s 
version in that defendant claimed the victim’s 
father was involved; defendant claimed he did 
not have a sexual attraction to children, which 
was inconsistent with the results of a sexual 
interest assessment; and defendant claimed he 
engaged in child molestation only one time with 
only one victim, which was inconsistent with 
the victim’s claim that he was forced to engage 
in oral sex with defendant multiple times. State 
v. Keener, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 269 (Tenn. Crim. App. Apr. 26, 2019). 


10. Application of Factors. 

Trial court’s misapplication of an enhance- 
ment or mitigating factor does not invalidate 
the sentence imposed unless the trial court 
wholly departed from Tennessee Criminal Sen- 
tencing Reform Act of 1989, as amended in 
2005; so long as there are other reasons consis- 
tent with the purposes and principles of sen- 
tencing, a sentence imposed within the appro- 
priate range should be upheld. State v. Bise, 
380 S.W.3d 682, 2012 Tenn. LEXIS 645 (Tenn. 
Sept. 26, 2012). 

Defendant was properly convicted of aggra- 
vated vehicular homicide, vehicular assault, 


and reckless endangerment with a deadly 
weapon because his intoxication proximately 
caused a car crash that killed his son and 
injured his nephew, while his convictions for 
vehicular assault and reckless endangerment 
both stemmed from the crash, his DUI convic- 
tion should merge with the vehicular assault 
conviction since it was a lesser-included offense 
and he could not be punished separately for one 
act of DUI that caused serious bodily injury, 
and the trial court properly considered the 
aggregating, mitigating, and sentencing fac- 
tors. State v. Steelman, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 936 (Tenn. Crim. App. 
Oct. 30, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 99 (Tenn. Feb. 14, 2018). 

Trial court did not abuse its discretion in 
determining the length of defendant’s sentence 
because it appropriately weighed the enhanc- 
ing and mitigating factors; defendant had a 
previous history of criminal convictions or 
criminal behavior, he was a leader in the com- 
mission of an offense involving two or more 
criminal actors, and before trial or sentencing, 
he failed to comply with the conditions of a 
sentence involving release into the community. 
State v. Madden, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 429 (Tenn. Crim. App. June 
5, 2018). 

Trial court did not abuse its discretion by 
imposing the maximum sentences for each of 
defendant’s Class A misdemeanor convictions 
because it considered the mitigating factors 
and found that none were applicable to defen- 
dant. State v. Long, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 485 (Tenn. Crim. App. Oct. 3, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 611 (Tenn. Sept. 17, 2018). 

Trial court did not abuse its discretion by 
rejecting defendant’s payment to the victim’s 
insurance carrier as a mitigating factor because 
the carrier was not the “victim,” and defendant 
made the payment to settle a claim it had 
against her; defendant’s payment was the re- 
sult of negotiations with the carrier after her 
guilty plea and was self-serving in that she paid 
the carrier in exchange for a release discharg- 
ing her from further liability to the carrier. 
State v. Lane, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 685 (Tenn. Crim. App. Sept. 10, 
2018). 

Trial court did not abuse its discretion in 
sentencing defendant because it specifically 
considered and applied the mitigating factor 
that defendant’s conduct did not cause serious 
bodily injury; the trial court specifically ac- 
knowledged defendant’s difficult childhood and 
its contribution to his drug issues, but it or- 
dered incarceration due to concern over defen- 
dant’s pattern of failed attempts at alternative 
sentencing. State v. Mathis, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 287 (Tenn. Crim. App. 
May 2, 2019). 
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11. Propriety of Sentence. 

In defendant’s sale of .5 grams or more of 
cocaine within one thousand feet of a school 
case, the trial court did not err in sentencing 
defendant to the presumptive sentence of 
thirty-two years and six months for each con- 
viction where defendant responded voluntarily 
to the confidential informant’s request to pur- 
chase drugs and chose the location for the 
transaction. The sales occurred within a forty- 
eight hour time span, and defendant had a 
prior criminal record of selling drugs. State v. 
Lindsey, 208 S.W.3d 432, 2006 Tenn. Crim. App. 
LEXIS 328 (Tenn. Crim. App. 2006), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 731 
(Tenn. Aug. 21, 2006), dismissed, Lindsey v. 
Parker, — F. Supp. 2d —, 2013 U.S. Dist. 
LEXIS 102475 (E.D. Tenn. July 23, 2013). 

Following defendant’s conviction for vehicu- 
lar homicide, trial court was within its discre- 
tionary bounds to consider as mitigation any 
other factor consistent with the purposes of the 
Criminal Sentencing Reform Act of 1989, in- 
cluding requests for leniency and defendant’s 
expression of remorse; presumption of correct- 
ness attached to trial court’s decision to sen- 
tence defendant to 10 years for the homicide 
offense. State v. Carter, 254 S.W.3d 335, 2008 
Tenn. LEXIS 363 (Tenn. May 19, 2008). 

Defendant’s sentence for second degree mur- 
der complied with the purposes and principles 
of the Sentencing Reform Act; the trial court 
found that multiple enhancement factors ap- 
plied and supported these findings with ample 
reasoning, and the trial court did not err in 
failing to apply mitigating factors, as defendant 
did not act under strong provocation because 
the victim was unarmed, he had a sustained 
intent to violate the law as evidenced by the 
fact that he had gone on the run, and he failed 
to appear remorseful. State v. Johnson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 564 
(Tenn. Crim. App. July 27, 2018). 

Defendant’s sentence of two years’ incarcera- 
tion for his child abuse conviction was within 
the appropriate range, and the record showed 
that the sentence imposed complied with the 
principles and purposes of the Sentencing Act. 
State v. Gresham, — $.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 610 (Tenn. Crim. App. Aug. 
14, 2018). 


12. Sentence Upheld. 

Defendant’s 18-year sentences for rape of a 
child, a Class A felony under T.C.A. § 39-13- 
522, and 10-year sentence for aggravated 
sexual battery, a Class B felony under T.C.A. 
§ 39-13-504, were within the statutory range 
under T.C.A. § 40-35-112(a) and were proper 
as: (1) defendant had a previous criminal his- 
tory for T.C.A. § 40-35-114(1) purposes; (2) the 
victim’s injuries were particularly great for 
§ 40-35-114(6) purposes; (3) defendant abused 
a position of private trust under § 40-35- 
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114(14); and (4) there was no evidence that any 
mitigating factors applied under T.C.A. § 40- 
35-113. State v. Nance, 393 S.W.3d 212, 2012 
Tenn. Crim. App. LEXIS 316 (Tenn. Crim. App. 
May 16, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 898 (Tenn. Nov. 27, 2012). 

Trial court did not err by denying defendant 
alternative sentencing because defendant’s ar- 
gument that the trial court failed to consider 
the factors of T.C.A. § 40-35-103 was not sup- 
ported by the record, the trial court found that 
confinement was necessary to avoid depreciat- 
ing the seriousness of the offense, it found that 
he was not truthful, this section was not appli- 
cable because the testimony about his son’s 
health was offered to establish that defendant’s 
absence from the household would create a 
hardship due to the need for a specialized 
caretaker, and the record did not show that the 
trial court denied probation based on defen- 
dant’s release eligibility date. State v. Redden, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 193 
(Tenn. Crim. App. Mar. 15, 2017). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence like 
probation, as the trial court considered the 
sentencing principles and all relevant facts; 
although the trial court did not explicitly ad- 
dress the mitigating factor that defendant’s 
criminal conduct did not cause or threaten 
serious bodily injury, the trial court considered 
it, but chose to give it little weight, which was 
its province, plus the trial court found that less 
restrictive measures had repeatedly been ap- 
plied to defendant without success. State v. 
Walker, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 200 (Tenn. Crim. App. Mar. 16, 2017), 
appeal denied, — 8.W.3d —, 2017 Tenn. LEXIS 
451 (Tenn. July 18, 2017). 

Even if the court agreed that the trial court 
misapplied one enhancement factor and should 
have considered defendant’s mental illness, de- 
fendant would still not be entitled to relief, as 
the trial court found applicable four other en- 
hancement factors that defendant did not con- 
test, which was more than an adequate basis 
for enhancement; defendant agreed to a sen- 
tencing range of 18 to 23 years, and the trial 
court imposed a within-range sentence for at- 
tempted first degree murder consistent with 
the purposes and principles of the Sentencing 
Act. State v. Talley, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 340 (Tenn. Crim. App. May 
5, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 503 (Tenn. Aug. 16, 2017). 

Trial court did not abuse its discretion by 
sentencing defendant to 11 months, 29 days 
confinement at 75% release eligibility for two 
counts of misdemeanor delivery of a controlled 
substance because defendant did not present 
proof as to why confinement was improper and 
probation was in his and the public’s best 
interest, as he had two previous violations of 
probation. State v. Lee, — S.W.3d —, 2017 
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Tenn. Crim. App. LEXIS 342 (Tenn. Crim. App. 
May 5, 2017). 

Trial court did not abuse its discretion by 
sentencing defendant to serve four years in the 
Tennessee Department of Correction, the maxi- 
mum sentence allowed for a Range I, D felony 
conviction, because it complied with the Sen- 
tencing Act, and the proffered reasons for im- 
posing the sentence were supported by the 
record; the trial court considered all the sen- 
tencing factors and the relevant facts and cir- 
cumstances of the case, and its “within-range” 
sentence was presumed reasonable. State v. 
Zickefoose, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 520 (Tenn. Crim. App. June 20, 2017). 

In an aggravated sexual battery case, defen- 
dant’s sentence of 11 years’ confinement at 
100% was not excessive because the trial court 
did not abuse its discretion in applying en- 
hancement factor number one that defendant 
had a previous history of criminal behavior as 
the victim testified defendant touched him on 
one of the church trips in such a way that made 
him uncomfortable, the trial court referenced 
several such accusations by the victim in a 
recorded phone call and his medical records, 
and defendant put on no proof that those alle- 
gations were false; defendant abused a position 
of public or private trust; and the trial court, as 
was its prerogative, declined to take into ac- 
count any of defendant’s mitigating evidence. 
State v. Alvarado, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 548 (Tenn. Crim. App. June 
27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 677 (Tenn. Oct. 4, 2017). 

Trial court properly denied an alternative 
sentence based on defendant’s criminal history 
and probation violations, and his five-year sen- 
tences for three counts of possessing cocaine 
with intent to sell were within the statutory 
range under T.C.A. § 39-17-417(c)(2)(A), 40-35- 
112(a)(3); the trial court carefully considered 
the evidence, enhancement and mitigating fac- 
tors under T.C.A. §§ 40-35-1138, 40-35-114, and 
the purposes and principles of sentencing un- 
der T.C.A. §§ 40-35-210, 40-35-102, 40-35-1038, 
and no abuse of discretion was found. State v. 
Cogshell, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 641 (Tenn. Crim. App. July 21, 2017). 

Trial court did not abuse its discretion by 
ordering a fully-incarcerated sentence because 
defendant had a lengthy criminal history and 
the trial court was concerned about his failure 
to comply with court orders; the trial court 
determined that only one mitigating factor ap- 
plied but gave it very little weight, and the trial 
court found that defendant had a previous 
history of criminal convictions and previously 
failed to comply with the conditions of a sen- 
tence. State v. Day, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 656 (Tenn. Crim. App. July 
27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 873 (Tenn. Dec. 6, 2017). 
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Trial court did not abuse its discretion when 
sentencing defendant to the maximum sen- 
tences of incarceration available for each of 
defendant’s attempted first degree murder con- 
victions because the trial court relied heavily 
on defendant’s criminal history and noted de- 
fendant could have been sentenced as a Range 
II offender. In addition, the trial court found the 
facts established at trial indicated defendant 
was the leader in the commission of the of- 
fenses and that defendant acted without hesi- 
tation when the risk to human life was high. 
State v. Sims, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 814 (Tenn. Crim. App. Sept. 5, 
2017). 

Trial court properly imposed a sentence of 
ten years’ confinement because the sentence 
was within the statutory range and presumed 
reasonable; the trial court applied enhance- 
ment factors, none of which were in dispute, 
engaged in an exhaustive analysis of the pur- 
poses and principles of sentencing, and consid- 
ered as mitigating factors defendant’s accep- 
tance of responsibility and specifically noted 
that his allocution to the victim was sincere and 
that he was a person who could be saved. State 
v. Lyczkowski, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 913 (Tenn. Crim. App. Oct. 16, 
2017). 

Trial court did not abuse its discretion by 
failing to applying mitigating factor 4 because 
defendant was in possession of stolen items 
matching the description of items taken from 
the victim’s home and his testimony was the 
only evidence presented at the sentencing hear- 
ing that defendant played a minor role in the 
offenses. State v. Whitaker, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 970 (Tenn. Crim. App. 
Nov. 16, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 191 (Tenn. Mar. 14, 2018). 

Trial court properly sentenced defendant to 
an effective sentence of 27 years in confinement 
for theft of property and money laundering 
because, while defendant initially cooperated 
with the police investigation, he eventually quit 
cooperating with the investigation after hiring 
counsel, he did not call a law enforcement 
officer or any other witnesses to corroborate his 
claims of good behavior, the trial court imposed 
within-range sentences for defendant’s convic- 
tions of theft of property, defendant was not 
entitled to probation on the money laundering 
offenses due to his deceit, abuse of trust, and 
employment in the public sector and to avoid 
depreciating the seriousness of the offense. 
State v. Hughes, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 9 (Tenn. Crim. App. Jan. 8, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
284 (Tenn. May 16, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum punish- 
ment of twenty-five years for his attempted 
first degree murder conviction because it per- 
formed an extensive analysis evidencing its 
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reasons for imposing the maximum sentence; 
the trial court specifically stated that it consid- 
ered the purposes and principles of the 1989 
Sentencing Act, and it placed on the record 
what enhancement and mitigating factors it 
considered. State v. Scott, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 28 (Tenn. Crim. App. 
Jan. 17, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 285 (Tenn. May 16, 2018). 

Trial court did not abuse its discretion by 
denying alternative sentencing and by revoking 
defendant’s probation on a prior conviction, 
when defendant pleaded guilty to vehicular 
homicide by intoxication, because defendant’s 
conviction was for a Class B felony. Moreover, 
the court found that confinement was neces- 
sary to protect society because defendant had a 
long history of criminal conduct and measures 
less restrictive than confinement were unsuc- 
cessfully applied as defendant was sentenced to 
probation days before the auto accident oc- 
curred. State v. Privett, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 48 (Tenn. Crim. App. 
Jan. 24, 2018). 

Trial court did not err in imposing a sentence 
of confinement and in denying defendant’s re- 
quest for probation or alternative sentencing 
because defendant had a long history of crimi- 
nal conduct and measures less restrictive than 
confinement had been applied unsuccessfully to 
defendant. Defendant was ineligible for com- 
munity corrections because defendant’s convic- 
tions for reckless endangerment and aggra- 
vated burglary were crimes against a person 
and none of the programs available in the 
community recommended defendant for en- 
hanced probation. State v. Ray, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 162 (Tenn. Crim. 
App. Mar. 2, 2018). 

Trial court did not err by enhancing defen- 
dant’s sentences and by ordering partial con- 
secutive sentencing, following defendant’s con- 
viction for two counts of aggravated rape, 
aggravated kidnapping, and domestic assault, 
because the court considered defendant’s previ- 
ous history of criminal convictions or criminal 
behavior and use of a deadly weapon, a Taser, 
during the commission of the offenses. The 
court also found that defendant posed a con- 
tinual danger to the community by defendant’s 
criminal activity and anti-societal lifestyle. 
State v. Brown, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 271 (Tenn. Crim. App. Apr. 11, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 525 (Tenn. Aug. 13, 2018). 

Twelve-year sentence imposed upon defen- 
dant for his conviction for vandalism was not 
excessive because the trial court properly ad- 
dressed the statutory factors it considered and 
the reasons for the sentence; the trial court 
determined that the level of damage defendant 
imposed was particularly great and that defen- 
dant demonstrated no remorse of any kind and 
posed a high risk for violence and thus, found 
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the enhancing factors severely outweighed the 
applicable mitigating factors. State v. Swinford, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 292 
(Tenn. Crim. App. Apr. 17, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant, a juvenile offender, to 
twelve years’ incarceration with a thirty per- 
cent release eligibility for multiple acts of van- 
dalism because the court considered the pur- 
poses and principles of sentencing and imposed 
within-range sentences. The court considered 
the evidence as it applied to defendant, noting 
defendant’s mental limitations, defendant’s 
role in the video evidence, and the testimony as 
to defendant’s background and foster care 
placement. State v. Eckert, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 558 (Tenn. Crim. App. 
July 25, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to 18 years for aggra- 
vated robbery; defendant did not adduce any 
proof in support of the application of any miti- 
gating factors, such that the trial court did not 
abuse its discretion by refusing to apply any, 
plus the trial court complied with the purposes 
and principles of sentencing and found that 
defendant failed to rehabilitate and likely 
would continue to offend. State v. Crowell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 621 
(Tenn. Crim. App. Aug. 16, 2018). 

Trial court imposed a within applicable range 
sentence after properly considering the evi- 
dence adduced at trial and the sentencing hear- 
ing, the presentence report, the principles of 
sentencing, the parties’ arguments, the nature 
and characteristics of the crime, the potential 
for rehabilitation, and the evidence of enhanc- 
ing factors; therefore, defendant’s sentence was 
presumed reasonable. State v. Woodard, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 697 
(Tenn. Crim. App. Sept. 13, 2018). 

In petitioner’s rape of a child case, trial court 
stated that it had reviewed and rejected all 13 
mitigating factors, and petitioner did not ex- 
plain what other mitigating evidence trial 
counsel could have presented at sentencing 
that would have resulted in the trial court’s 
ordering him to serve his five 25-year sentences 
concurrently; thus, he failed to demonstrate 
that trial counsel was deficient or that he was 
prejudiced by any deficiency. Sanchez v. State, 
— $.W.3d —, 2019 Tenn. Crim. App. LEXIS 200 
(Tenn. Crim. App. Mar. 27, 2019). 

Trial court did not abuse its discretion by 
imposing the within range sentence of three 
and a half years because it considered the 
principles and purposes of sentencing; the trial 
considered and then stated on the record the 
enhancement and mitigating factors considered 
and the reasons for imposing the sentence. 
State v. Mathis, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 287 (Tenn. Crim. App. May 2, 
2019). 
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13. Especially Mitigated Offender. 

Defendant did not qualify as an especially 
mitigated offender because the trial court did 
not find any applicable mitigating factors. State 
v. Patel, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 767 (Tenn. Crim. App. Aug. 25, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
12 (Tenn. Jan. 17, 2018). 


14. Sentence Upheld. 

Sentence and fines that were imposed for 
defendant’s possession with intent to sell/de- 
liver and possession of drug paraphernalia con- 
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victions were in accordance with the applicable 
sentencing principles because the concurrent 
sentence was within the statutory range as 
defendant was a Range II, multiple offender 
with felony and misdemeanor convictions. The 
trial court also noted that defendant was on 
parole when committing the offenses and that 
not imposing some sentence to serve would 
have taken away from the seriousness of the 
offense. State v. Boykin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 124 (Tenn. Crim. App. 
Feb. 21, 2019). 


If appropriate for the offense and if not already an essential element of the 
offense, the court shall consider, but is not bound by, the following advisory 
factors in determining whether to enhance a defendant’s sentence: 

(1) The defendant has a previous history of criminal convictions or 
criminal behavior, in addition to those necessary to establish the appropriate 


range; 


(2) The defendant was a leader in the commission of an offense involving 


two (2) or more criminal actors; 


(3) The offense involved more than one (1) victim; 
(4) A victim of the offense was particularly vulnerable because of age or 


physical or mental disability; 


(5) The defendant treated, or allowed a victim to be treated, with 
exceptional cruelty during the commission of the offense; 

(6) The personal injuries inflicted upon, or the amount of damage to 
property sustained by or taken from, the victim was particularly great; 

(7) The offense involved a victim and was committed to gratify the 
defendant’s desire for pleasure or excitement; 

(8) The defendant, before trial or sentencing, failed to comply with the 
conditions of a sentence involving release into the community; 

(9) The defendant possessed or employed a firearm, explosive device or 
other deadly weapon during the commission of the offense; 

(10) The defendant had no hesitation about committing a crime when the 


risk to human life was high; 


(11) The felony resulted in death or serious bodily injury, or involved the 


threat of death or serious bodily injury, to another person, and the defendant 
has previously been convicted of a felony that resulted in death or serious 
bodily injury; 

(12) During the commission of the felony, the defendant intentionally 
inflicted serious bodily injury upon another person, or the actions of the 
defendant resulted in the death of, or serious bodily injury to, a victim or a 
person other than the intended victim; 

(13) At the time the felony was committed, one (1) of the following 
classifications was applicable to the defendant: 

(A) Released on bail or pretrial release, if the defendant is ultimately 
convicted of the prior misdemeanor or felony; 
(B) Released on parole; 
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(C) Released on probation; 

(D) On work release; 

(E) On community corrections; 

(F) On some form of judicially ordered release; 

(G) On any other type of release into the community under the direct or 
indirect supervision of any state or local governmental authority or a 
private entity contracting with the state or a local government; 

(H) On escape status; or 

(I) Incarcerated in any penal institution on a misdemeanor or felony 
charge or a misdemeanor or felony conviction; 

(14) The defendant abused a position of public or private trust, or used a 
professional license in a manner that significantly facilitated the commis- 
sion or the fulfillment of the offense; 

(15) The defendant committed the offense on the grounds or facilities of a 
pre-kindergarten through grade twelve (pre-K-12) public or private institu- 
tion of learning when minors were present; 

(16) The defendant was adjudicated to have committed a delinquent act or 
acts as a juvenile that would constitute a felony if committed by an adult; 

(17) The defendant intentionally selected the person against whom the 
crime was committed or selected the property that was damaged or other- 
wise affected by the crime, in whole or in part, because of the defendant’s 
belief or perception regarding the race, religion, color, disability, sexual 
orientation, national origin, ancestry or gender of that person or the owner 
or occupant of that property; however, this subdivision (17) should not be 
construed to permit the enhancement of a sexual offense on the basis of 
gender selection alone; 

(18) The offense was an act of terrorism or was related to an act of 
terrorism; 

(19) If the defendant is convicted of the offense of aggravated assault 
pursuant to § 39-13-102, the victim of the aggravated assault was a law 
enforcement officer, firefighter, correctional officer, youth services officer, 
probation and parole officer, a state registered security officer/guard, an 
employee of the department of correction or the department of children’s 
services, a uniformed member of the armed forces or national guard, an 
emergency medical or rescue worker, emergency medical technician or 
paramedic, whether compensated or acting as a volunteer; provided, that the 
victim was performing an official duty and the defendant knew or should 
have known that the victim was such an officer or employee; 

(20) If the defendant is convicted of the offenses of rape pursuant to 
§ 39-13-5038, sexual battery pursuant to § 39-13-505 or rape of a child 
pursuant to § 39-13-522, the defendant caused the victim to be mentally 
incapacitated or physically helpless by use of a controlled substance or 
controlled substance analogue; 

(21) If the defendant is convicted of the offenses of aggravated rape 
pursuant to § 39-13-502, rape pursuant to § 39-13-5038, rape of a child 
pursuant to § 39-13-522 or statutory rape pursuant to § 39-13-506, the 
defendant knew or should have known that, at the time of the offense, the 
defendant was HIV positive; 
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(22)(A) If the defendant is convicted of the offenses of aggravated arson 
pursuant to § 39-14-302 or vandalism pursuant to § 39-14-408, the 
damage or destruction was caused to a structure, whether temporary or 
permanent in nature, used as a place of worship and the defendant knew 
or should have known that it was a place of worship; 

(B) As used in subdivision (22)(A), “place of worship” means any 
structure that is: 

(i) Approved, or qualified to be approved, by the state board of 
equalization for property tax exemption pursuant to § 67-5-212, based 
on ownership and use of the structure by a religious institution; and 

(ii) Utilized on a regular basis by a religious institution as the site of 
congregational services, rites or activities communally undertaken for 
the purpose of worship; 

(23) The defendant is an adult and sells to or gives or exchanges a 
controlled substance, controlled substance analogue or other illegal drug 
with a minor; 

(24) The offense involved the theft of property and, as a result of the 
manner in which the offense was committed, the victim suffered significant 
damage to other property belonging to the victim or for which the victim was 
responsible; 

(25)(A) The defendant commits an offense: 

(i) During the time period between the first occurrence of events or 
conduct that later results in a declaration of a state of emergency by a 
county, the governor, or the president of the United States and the time 
the county, governor, or the president of the United States terminates 
the state of emergency, as provided in § 58-2-107; 

(ii) Within the area or areas threatened by the emergency, as estab- 
lished by the county’s, governor’s, or president’s declaration of a state of 
emergency; and 

(iii) Knowing of the existence of the emergency; 

(B) As used in this subdivision (25): 

(i) “Emergency” means an occurrence, or threat thereof, whether 
natural, technological, or manmade, in war or in peace, that results or 
may result in substantial injury or harm to the population, or substan- 
tial damage to or loss of property; provided, that natural threats may 
include disease outbreaks and epidemics; and 

(ii) “Offense” means the defendant is convicted of a violation of 
§ 39-14-1038, § 39-14-104, § 39-14-408, or any other offense involving 
theft or vandalism that is graded by value pursuant to § 39-14-105, and 
the value of the property or service taken or property damaged is no 
greater than the value provided in § 39-14-105 for a Class E felony; 

(26) The defendant committed the offense of robbery pursuant to § 39- 
13-401, aggravated robbery pursuant to § 39-13-402, or especially aggra- 
vated robbery pursuant to § 39-13-403, on the premises of a licensed 
pharmacy in an effort to unlawfully obtain, sell, give, or exchange a 
controlled substance, controlled substance analogue, or other illegal drug; 
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(27) The defendant commits a violent offense, as classified in § 40-35- 
120(b), against a uniformed law enforcement officer or uniformed member of 
the armed forces or national guard; and the defendant intentionally selected 
the person against whom the crime was committed, in whole or in part, 
because of the person’s status as a law enforcement officer or member of the 


armed forces or national guard; and 


(28) At the time the instant offense was committed, the defendant was 
illegally or unlawfully in the United States. 


History. 

Acts 1989, ch. 591, § 6; 1992, ch. 837, § 1; 
1994, ch. 821, § 1; 1994, ch. 978, § 5; 1995, ch. 
302, § 1; 1995, ch. 322, § 2; 1995, ch. 515, § 2; 
1997, ch. 437, § 3; 1997, ch. 547, § 3; 2000, ch. 
896, § 1; 2002, ch. 849, § 2c; 2005, ch. 353, § 5; 
2007, ch. 178, § 1; 2008, ch. 690, § 2; 2012, ch. 
848, § 33; 2015, ch. 443, § 1; 2016, ch. 934, § 1; 
2016, ch. 1025, § 1; 2017, ch. 265, §§ 1, 2; 2017, 
ch. 492, § 1. 


Sentencing Commission Comments. Un- 
der § 40-35-210(b)(5), the trial judge must con- 
sider enhancement factors in sentencing deter- 
minations. The enhancement factors are set 
forth herein to identify those situations which 
justify a departure from the minimum penal- 
ties for each offense. The various enhancement 
factors are similar to several provisions of prior 
law. In all instances the enhancement factors 
can be utilized by the trial judge if those factors 
are “not themselves essential elements of the 
offense as charged in the indictment.” This 
follows prior law which prohibits enhancement 
for a matter which is already an element of the 
offense. See State v. Lambert, 741 S.W.2d 127 
(Tenn. Crim. App. 1987). 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2005, ch. 353, § 18 provided that the act 
shall apply to sentencing for criminal offenses 
committed on or after June 7, 2005. Offenses 
committed prior to June 7, 2005, shall be gov- 
erned by prior law, which shall apply in all 
respects. However, for defendants who are sen- 
tenced after June 7, 2005, for offenses commit- 
ted on or after July 1, 1982, the defendant may 
elect to be sentenced under the provisions of the 
act by executing a waiver of such defendant’s ex 
post facto protections. Upon executing such a 
waiver, all provisions of the act shall apply to 
the defendant. 


Acts 2005, ch. 353, § 19 provided that the act 
shall have no application to sentencing for 
persons convicted of murder in the first degree, 
which shall be governed by the provisions of 
§§ 39-13-202 — 39-13-208. 

Acts 2005, ch. 353, § 20(b) provided that the 
Tennessee Code commission is requested to 
insert a cross reference in §§ 39-13-102, 39-13- 
502, 39-13-5038, 39-13-505, 39-13-506, 39-13- 
522, 39-14-302 and 39-14-408 to § 40-35-114 
stating that the enhancement factor formerly 
found in each such section was moved to § 40- 
35-114 so that all enhancement factors are 
located in one (1) section. 

For the Preamble to the act concerning rob- 
beries involving drugs, see Acts 2016, ch. 1025. 


Cross-References. 

Arson, § 39-14-301. 

Penalty for Class E felony, § 40-35-111. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 

Victim impact statement to be considered 
evidence in determining whether factors in 
§ 40-35-113 and this section apply, § 40-38- 
207. 


Textbooks. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 501.4. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 45, 49; 18 Tenn. Juris., 
Malicious Mischief, § 4; 21 Tenn. Juris., Rape, 
§ 8. 


Law Reviews. 

Judicial Discretion Under the New Tennes- 
see Criminal Sentencing Reform Act of 1982 
(Thomas A. Wiseman, Jr.), 18 No. 4 Tenn. B.J. 
13 (1982). 

Sentencing Lockdown: What Is the Impact of 
Blakely on Sentencing in Tennessee? (David L. 
Raybin), 40 No. 8 Tenn. B.J. 12 (2004). 

The Trexler Saga: Hale & Middlebrooks 
(Gary R. Wade), 23 Mem. St. U.L. Rev. 319 
(1993). 


os 


107 


TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-114 


NOTES TO DECISIONS 


Analysis 


In General. 

Previous Criminal History. 

Leader in Commission of Offense. 

More Than One Victim. 

Vulnerability. 

. Exceptional Cruelty. 

. Particularly Great Personal Injury. 

Pleasure or Excitement. 

. Use of Firearm, Explosive, 
Weapon. 

10. Risk to Life. 

11. Serious Bodily Injury. 

12. Potential for Bodily Injury. 

13. Release Status. 

14. Noncompliance with Conditions of Release. 

15. Position of Trust. 

16. Juvenile Offenses. 

17. Other Factors. 

18. Blakely’s Application. 

19. Right to Jury Trial. 

20. Application of Factors. 

21. Factor Improperly Considered. 

22. Propriety of Sentence. 

23. Sentence Upheld. 

24. Sentence Upheld. 


1. In General. 

There is no prohibition in the 1989 Sentenc- 
ing Act against using the same facts and cir- 
cumstances both to enhance sentences under 
applicable enhancement factors and to require 
those sentences to be served consecutively. In 
fact, consideration of prior criminal convictions 
and conduct for both enhancement and con- 
secutive sentencing purposes is allowed under 
Tennessee common law. State v. Meeks, 867 
S.W.2d 361, 1993 Tenn. Crim. App. LEXIS 503 
(Tenn. Crim. App. 1993), cert. denied, Meeks v. 
Tennessee, 510 U.S. 1168, 114 S. Ct. 1200, 127 
L. Ed. 2d 548, 1994 U.S. LEXIS 1998 (1994); 
State v. Franklin, 919 S.W.2d 362, 1995 Tenn. 
Crim. App. LEXIS 880 (Tenn. Crim. App. 1995). 

Since the use of enhancement factors that are 
essential elements of the offense is prohibited, 
the trial court must identify the specific ele- 
ments of the offense charged and the proof that 
established the offense before applying an en- 
hancement factor. State v. Jones, 883 S.W.2d 
597, 1994 Tenn. LEXIS 259 (Tenn. 1994). 

Where the defendant was convicted of mul- 
tiple offenses and where the trial judge did not 
make separate findings as to which enhance- 
ment factors applied to which convictions, even 
though each of the sentences was enhanced 
within the appropriate range, without the clas- 
sification of applicable factors to certain crimes, 
an adequate review on appeal was not possible. 
State v. Chrisman, 885 S.W.2d 834, 1994 Tenn. 
Crim. App. LEXIS 359 (Tenn. Crim. App. 1994). 

The mere number of existing enhancement 
factors is not relevant; rather, the important 
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consideration is the weight to be given each 
factor in light of its relevance to defendant’s 
personal circumstances and background and 
the circumstances surrounding his criminal 
conduct. The more negatives shown to exist in 
defendant’s background and the greater degree 
of his proven culpability in the offense may 
translate into the application of multiple en- 
hancement factors, but the extent of sentencing 
enhancement flows from the increased personal 
negatives and degree of culpability, not the 
number of applicable factors. State v. Hayes, 
899 S.W.2d 175, 1995 Tenn. Crim. App. LEXIS 
25 (Tenn. Crim. App. 1995). 

Where defendant had been convicted on 
three counts of first degree felony murder and 
sentenced to concurrent life terms, and where 
the convictions were reversed, and, upon re- 
mand, defendant was reindicted and convicted 
on three second degree murder charges, the 
trial court was not guilty of judicial vindictive- 
ness, and did not err, in applying enhancing 
factors and ordering consecutive sentences 
based on information not available to the court 
at the original sentencing hearing. State v. 
Gilliam, 901 S.W.2d 385, 1995 Tenn. Crim. App. 
LEXIS 216 (Tenn. Crim. App. 1995). 

Although the trial court improperly applied 
certain aggravating factors, attaching great 
weight to those properly applied permitted the 
judgment and sentence of the trial court to be 
affirmed. State v. Bradfield, 973 S.W.2d 937, 
1997 Tenn. Crim. App. LEXIS 576 (Tenn. Crim. 
App. 1997). 

When the trial court departs from the mini- 
mum sentence, it is limited to the enhancement 
factors listed in T.C.A. § 40-35-114. State v. 
Anderson, 985 S.W.2d 9, 1997 Tenn. Crim. App. 
LEXIS 1296 (Tenn. Crim. App. 1997). 

When a trial court misapplies an enhance- 
ment factor, the proper remedy is not an auto- 
matic reversal of the conviction and a remand 
for a new trial; nor is a reduction in sentence 
necessarily warranted. State v. Spratt, 31 
S.W.3d 587, 2000 Tenn. Crim. App. LEXIS 465 
(Tenn. Crim. App. 2000). 

Ambiguity in T.C.A. § 40-35-114 concerning 
factors to consider in sentence enhancement 
was resolved by the court; the legislature is not 
presumed to have passed or enacted useless 
legislation, T.C.A. § 40-35-114(1) applies only 
to adult criminal conduct, and T.C.A. § 40-35- 
114(20) (see now (16)) applies exclusively to 
juvenile adjudications. State v. Jackson, 60 
S.W.3d 738, 2001 Tenn. LEXIS 804 (Tenn. 
2001). 

The defendant contended that the trial court 
erred by applying the enhancement factor that 
he committed the offense to gratify his desire 
for pleasure or excitement. However, the trial 
court did not rely on that factor in determining 
how the defendant should serve his sentence. 
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This issue was, therefore, without merit. State 
v. Souder, 105 S.W.3d 602, 2002 Tenn. Crim. 
App. LEXIS 986 (Tenn. Crim. App. 2002), re- 
view or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 269 (Tenn. Mar. 17, 2003). 


2. Previous Criminal History. 

Previous history of criminal conduct defen- 
dant who, while a juvenile, was found to have 
committed sexual battery, aggravated sexual 
battery, plus assault and property offenses 
could be taken into account in fashioning an 
appropriate sentence. State v. Adams, 864 
S.W.2d 31, 1993 Tenn. LEXIS 286 (Tenn. 1993). 

An arrest or charge is not considered evi- 
dence of the commission of a crime and a trial 
court should not use evidence merely showing 
an arrest, without more, to enhance a sentence. 
State v. Marshall, 870 S.W.2d 532, 1993 Tenn. 
Crim. App. LEXIS 190 (Tenn. Crim. App. 1993), 
rehearing denied, — S.W.2d —, 1993 Tenn. 
Crim. App. LEXIS 261 (Tenn. Crim. App. Apr. 
29, 1993). 

Following conviction of the defendant for 
disorderly conduct, even though no enhancing 
factors were filed by the Attorney General’s 
office and none were discovered by the investi- 
gating officer, where the presentence report 
indicated that the defendant had a somewhat 
lengthy criminal history, including two convic- 
tions for disorderly conduct, sentencing him to 
30 days in jail at 75 percent, the maximum 
sentence allowed, was not excessive. State v. 
Creasy, 885 S.W.2d 829, 1994 Tenn. Crim. App. 
LEXIS 282 (Tenn. Crim. App. 1994). 

Defendant’s violation of probation by com- 
mission of the offense for which he was being 
sentenced did not establish a previous criminal 
history applicable as an enhancement factor. 
State v. Hayes, 899 S.W.2d 175, 1995 Tenn. 
Crim. App. LEXIS 25 (Tenn. Crim. App. 1995). 

Where defendant had not been convicted of 
pending charges against him, it was improper 
for the trial judge to consider them in sentenc- 
ing the defendant. State v. Buckmeir, 902 
S.W.2d 418, 1995 Tenn. Crim. App. LEXIS 6 
(Tenn. Crim. App. 1995). 

Defendant’s juvenile history qualified as a 
prior criminal history. State v. Carter, 908 
S.W.2d 410, 1995 Tenn. Crim. App. LEXIS 362 
(Tenn. Crim. App. 1995). 

Defendant’s prior conviction of aggravated 
assault involving a stab wound was properly 
applied as an enhancement factor in sentencing 
for attempted first degree murder and espe- 
cially aggravated robbery. State v. Nix, 922 
S.W.2d 894, 1995 Tenn. Crim. App. LEXIS 925 
(Tenn. Crim. App. 1995), appeal denied, — 
S.W.2d —, 1996 Tenn. LEXIS 337 (Tenn. May 6, 
1996). 

In a prosecution for rape, where the victim 
testified that she had been sexually abused by 
defendant as often as twice a week, the record 
supported application of the “previous criminal 
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history” factor. State v. Hunter, 926 S.W.2d 744, 
1995 Tenn. Crim. App. LEXIS 871 (Tenn. Crim. 
App. 1995). 

Proof that defendant had a cocaine problem 
at the time of the offenses justified application 
of this enhancement factor. State v. Alexander, 
957 S.W.2d 1, 1997 Tenn. Crim. App. LEXIS 
240 (Tenn. Crim. App. 1997). 

A defendant’s prior sexual acts involving a 
ten-year-old child constituted criminal behav- 
ior and consideration of these acts as an en- 
hancement factor did not violate the defen- 
dant’s right to due process. State v. Carico, 968 
S.W.2d 280, 1998 Tenn. LEXIS 250 (Tenn. 
1998). 

A sentencing court may apply an enhance- 
ment factor based on facts underlying an of- 
fense for which the defendant has been acquit- 
ted, so long as the facts have been established 
in the record by a preponderance of the evi- 
dence. State v. Winfield, 23 S.W.3d 279, 2000 
Tenn. LEXIS 346 (Tenn. June 20, 2000). 

Criminal acts for which defendant received 
diversion could be considered as prior criminal 
behavior regarding defendant’s previous crimi- 
nal connections or criminal behavior. State v. 
Kelley, 34 S.W.3d 471, 2000 Tenn. Crim. App. 
LEXIS 166 (Tenn. Crim. App. 2000), review or 
rehearing denied, — S.W.3d —, 2000 Tenn. 
LEXIS 667 (Tenn. Nov. 20, 2000). 

Trial court was entitled to rely on defendant’s 
prior conviction in addition to those necessary 
to establish the appropriate sentencing range 
pursuant to T.C.A. § 40-35-114 because defen- 
dant was sentenced as a multiple offender as 
part of defendant’s plea agreement; the trial 
court did not abuse its discretion in the weight 
it placed on the prior conviction because it 
arose from conduct similar to that for which 
defendant stood convicted. State v. Souder, 105 
S.W.3d 602, 2002 Tenn. Crim. App. LEXIS 986 
(Tenn. Crim. App. 2002), review or rehearing 
denied, — S.W.3d —, 2003 Tenn. LEXIS 269 
(Tenn. Mar. 17, 2003). 

Trial court erred in applying the enhance- 
ment factor of previous history of criminal 
conviction to defendant in connection with de- 
fendant’s conviction for vehicular assault in 
violation of T.C.A. § 39-13-106(a); in order to 
show intoxication, the State relied on defen- 
dant’s prior driving under the influence convic- 
tion to reduce the presumptive level of intoxi- 
cation to .08 percent pursuant to former T.C.A. 
§ 55-10-408(b) (see now § 55-10-411(a)), and 
thus the prior conviction became a necessary 
element of the offense, which made the appli- 
cation of the enhancement factor improper. 
State v. Keathly, 145 S.W.3d 123, 2003 Tenn. 
Crim. App. LEXIS 438 (Tenn. Crim. App. 2003). 

Sentence enhancement under T.C.A. § 40- 
35-114 was properly applied to defendant’s sen- 
tence, because the evidence admitted at trial 
supported the trial court’s determination that 
defendant had previously killed two other in- 
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fants who were in her care, including the facts 
that: (1) Defendant’s 16-month-old son could 
not have died of SIDS given his age; (2) The two 
infants’ autopsies were negative, meaning that 
no natural or accidental cause of death was 
found; and (3) The preponderance of the evi- 
dence showed that both infants were in defen- 
dant’s sole care at the time of their deaths. 
State v. Ward, 138 S.W.3d 245, 2003 Tenn. 
Crim. App. LEXIS 1103 (Tenn. Crim. App. 
2003), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 514 (Tenn. June 1, 2004). 

Defendant’s DUI convictions, although mis- 
demeanors, were properly considered by a trial 
court as part of defendant’s past criminal con- 
duct as a factor to enhance his sentence under 
T.C.A. § 40-35-114 for defendant’s violation of 
an order under the Motor Vehicle Habitual 
Offenders Act, T.C.A. 55-10-601 et seq. State v. 
Martin, 146 S.W.3d 64, 2004 Tenn. Crim. App. 
LEXIS 62 (Tenn. Crim. App. 2004). 

In defendant’s aggravated robbery case, his 
sentence was properly enhanced because the 
trial court placed great significance on defen- 
dant’s history of criminal convictions when 
stating that “it is not just two or three driving 
offenses or two or three shopliftings; he has a 
string of criminal convictions over the years; he 
spent a significant amount of time in the peni- 
tentiary”; the trial court also found the absence 
of any mitigating factors. State v. Welcome, 280 
S.W.3d 215, 2007 Tenn. Crim. App. LEXIS 761 
(Tenn. Crim. App. Sept. 26, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 134 
(Tenn. Feb. 25, 2008). 

Trial court did not err by imposing a 21-year 
sentence upon defendant’s conviction for aggra- 
vated vehicular homicide and three-year sen- 
tences for theft and vehicular assault; trial 
court properly applied the “previous criminal 
convictions” enhancement factor under T.C.A. 
§ 40-35-114 because defendant’s presentence 
report and certified copies of convictions 
showed that he had over 20 convictions for 
offenses such as DUI, driving on a revoked 
license, domestic violence, misdemeanor pos- 
session of marijuana, disorderly conduct, evad- 
ing arrest, and passing worthless checks. State 
v. Bowman, 327 S.W.3d 69, 2009 Tenn. Crim. 
App. LEXIS 35 (Tenn. Crim. App. Jan. 14, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 395 (Tenn. June 15, 2009), cert. denied, 
Bowman v. Tennessee, 175 L. Ed. 2d 388, 130 S. 
Ct. 559, 2009 U.S. LEXIS 8080 (U.S. 2009). 

Where defendant had three prior misde- 
meanor convictions, two for theft and one for 
assault, a two-year enhancement above the 
midpoint of the range for an aggravated child 
abuse conviction was warranted. State v. 
Dorantes, 331 S.W.3d 370, 2011 Tenn. LEXIS 8 
(Tenn. Jan. 25, 2011). 

Defendant’s 18-year sentences for rape of a 
child, a Class A felony under T.C.A. § 39-13- 
522, and 10-year sentence for aggravated 
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sexual battery, a Class B felony under T.C.A. 
§ 39-13-504, were within the statutory range 
under T.C.A. § 40-35-112(a) and were proper 
as: (1) defendant had a previous criminal his- 
tory for T.C.A. § 40-35-114(1) purposes; (2) the 
victim’s injuries were particularly great for 
§ 40-35-114(6) purposes; (3) defendant abused 
a position of private trust under § 40-35- 
114(14); and (4) there was no evidence that any 
mitigating factors applied under T.C.A. § 40- 
35-113. State v. Nance, 393 S.W.3d 212, 2012 
Tenn. Crim. App. LEXIS 316 (Tenn. Crim. App. 
May 16, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 898 (Tenn. Nov. 27, 2012). 

After defendant was convicted of two counts 
of aggravated sexual battery involving a minor 
victim, the record supported the trial court 
applying the enhancement factor of a previous 
criminal history because defendant admitted 
several prior misdemeanor convictions and 
serving time in confinement. State v. Frausto, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 
1130 (Tenn. Crim. App. Dec. 23, 2013), affd in 
part, rev'd in part, 463 S.W.3d 469, 2015 Tenn. 
LEXIS 272 (Tenn. Apr. 1, 2015). 

Trial court did not abuse its discretion by 
imposing the maximum sentence of 25 years for 
defendant’s conviction of aggravated child ne- 
glect by enhancing defendant’s sentence for her 
prior misdemeanor convictions or by not afford- 
ing much weight to her letters of support and 
certificates of achievement. State v. Alston, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 178 
(Tenn. Crim. App. Mar. 9, 2017), appeal denied, 
—§.W.3d —, 2017 Tenn. LEXIS 425 (Tenn. July 
19, 2017). 

Defendant’s seven-year sentence for robbery 
was not excessive because it was within the 
sentence range for a Range II multiple offender 
and the presentence report supported the trial 
court’s application of an enhancement factor for 
defendant’s history of criminal convictions. 
State v. Ketchum, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 427 (Tenn. Crim. App. May 
23, 2017). 

In an aggravated sexual battery case, defen- 
dant’s sentence of 11 years’ confinement at 
100% was not excessive because the trial court 
did not abuse its discretion in applying en- 
hancement factor number one that defendant 
had a previous history of criminal behavior as 
the victim testified defendant touched him on 
one of the church trips in such a way that made 
him uncomfortable, the trial court referenced 
several such accusations by the victim in a 
recorded phone call and his medical records, 
and defendant put on no proof that those alle- 
gations were false; defendant abused a position 
of public or private trust; and the trial court, as 
was its prerogative, declined to take into ac- 
count any of defendant’s mitigating evidence. 
State v. Alvarado, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 548 (Tenn. Crim. App. June 
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27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 677 (Tenn. Oct. 4, 2017). 

Defendant’s sentence of 10 years, to be 
served consecutively to any unexpired sen- 
tences, for the merged offenses of the sale of 
less than .5 grams of cocaine and of the delivery 
of less than .5 grams of cocaine was not exces- 
sive because the enhancement factors that de- 
fendant had a history of criminal convictions or 
criminal behavior in addition to those neces- 
sary to establish the appropriate range, and 
that, before trial or sentencing, he had failed to 
comply with the conditions of a sentence involv- 
ing release into the community were properly 
applied; his sentence was within the applicable 
range for his offense; and he was unable to 
successfully complete a sentence involving pro- 
bation or other forms of release into the com- 
munity. State v. Henderson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 600 (Tenn. Crim. App. 
July 6, 2017). 

Although the trial court misapplied three 
enhancement factors, defendant’s prior crimi- 
nal felony convictions beyond those necessary 
to establish his applicable range as a persistent 
offender were extensive; therefore, defendant’s 
sentence based on that enhancement factor 
alone was justified. State v. Clouse, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 645 (Tenn. 
Crim. App. July 20, 2017). 

Defendant’s 14-year sentence for aggravated 
burglary was not excessive because defendant 
had a history of criminal convictions or crimi- 
nal behavior in addition to those necessary to 
establish the appropriate range, and defendant 
was adjudicated to have committed a delin- 
quent act or acts as a juvenile that would 
constitute a felony if committed by an adult; 
and defendant was sentenced to one year less 
than the maximum in his range. State v. Sand- 
ers, — S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
670 (Tenn. Crim. App. July 31, 2017). 

In a theft of property case valued at $1,000 or 
more but less than $10,000, a Class D felony, 
the trial court did not err in imposing the 
maximum sentence of 12 years because the 
trial court properly applied enhancement fac- 
tors (1), (8), and (18) as defendant had multiple 
criminal convictions in addition to those ren- 
dering him a Range III, persistent offender, 
defendant was serving a sentence on probation 
at the time of the present offense, and defen- 
dant had previous probation and parole viola- 
tions; defendant’s criminal history had spanned 
20 years; the sentence for a Range III, persis- 
tent offender for a Class D felony was not less 
than eight years and not more than 12 years; 
and the sentence imposed was within range. 
State v. Buckner, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 716 (Tenn. Crim. App. Aug. 
14, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 875 (Tenn. Dec. 6, 2017). 

Defendant’s 15-year sentence for one count of 
sale and one count of delivery of a Schedule II 
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controlled substance, morphine, was not exces- 
sive because the sentence was within the statu- 
torily-applicable range; besides defendant’s five 
prior felony convictions that established his 
range, defendant had convictions for contempt, 
simple possession, assault, domestic assault, 
contributing to the delinquency of a minor, 
under-age drinking, and vandalism; defendant 
had nine violations of orders of protection; and 
defendant had previously failed to comply with 
the conditions of his release into society. State 
v. Shelton, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 832 (Tenn. Crim. App. Sept. 11, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
33 (Tenn. Jan. 17, 2018). 

Defendant was not entitled to relief regard- 
ing his sentences of eight and sixteen years for 
delivery of cocaine under T.C.A. § 39-17-417; 
the enhancement factor in T.C.A. § 40-35- 
114(1) was supported by the record, given de- 
fendant’s three previous cocaine-related and 
other convictions, the sentences were within 
the appropriate range under T.C.A. § 40-35- 
112(b)(2), (b)(3), and the trial court properly 
applied the purposes and principles of sentenc- 
ing for purposes of T.C.A. §§ 40-35-102, 40-35- 
103. State v. Whisnet, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 849 (Tenn. Crim. App. Sept. 
15, 2017). 

Defendant’s sentence was not excessive as he 
was on parole at the time he committed the 
current offense and had already failed at parole 
at least twice before; his nearly 42 years of 
criminal activity and his past failures at reha- 
bilitation weighed in favor of lengthy incarcera- 
tion despite the fact that no serious bodily 
injury resulted from the theft of the truck; 
defendant’s sentence was within the appropri- 
ate range after a consideration of the principles 
and purposes of sentencing; and defendant did 
not show that the trial court abused its discre- 
tion in sentencing him to an effective sentence 
of 15 years. State v. Richards, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 956 (Tenn. Crim. 
App. Nov. 14, 2017). 

Issue was whether the trial court erred by 
considering defendant’s conduct of kidnapping 
under the previous history of criminal convic- 
tions or criminal behavior enhancement factor 
under T.C.A. § 40-35-114(1); a trial court could 
look behind the plea bargain and consider the 
true nature of the offenses committed, and the 
trial court did not err by considering or refer- 
ring to defendant’s criminal conduct as a kid- 
napping throughout the sentencing hearing. 
State v. Moore, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 982 (Tenn. Crim. App. Nov. 28, 
2017). 

In a case in which defendant was convicted of 
sexual exploitation of a minor involving more 
than 100 images, and was sentenced to 12 
years at 100% in the Department of Correction, 
the trial court did not abuse its discretion by 
imposing the maximum sentence within defen- 
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dant’s range because there was proof that de- 
fendant engaged in criminal behavior, in the 
form of illegal drug use, in addition to his 
possession of child pornography; and, even if 
the trial court erred by its application of the 
exceptional cruelty enhancement factor, the 
trial court properly considered the enhance- 
ment and mitigating factors and the principles 
and purposes of sentencing before imposing a 
sentence within the applicable range for defen- 
dant’s offense. State v. Shearin, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 20 (Tenn. Crim. 
App. Jan. 10, 2018). 

In a case in which defendant pled guilty to a 
lesser-included offense of attempted aggra- 
vated burglary, the trial court did not err in 
revoking defendant’s community corrections 
sentence and resentencing him to 10 years in 
the Department of Correction because defen- 
dant’s range of punishment was eight to 12 
years; defendant had a previous history of 
criminal convictions or behavior in addition to 
those necessary to establish the appropriate 
range; he committed the convicted offense 
while on parole; defendant had a lengthy crimi- 
nal history; and defendant previously had been 
placed on probation four to five times but never 
successfully completed it. State v. Rhodes, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 26, 2018). 

Trial court sentenced defendant in the appro- 
priate range for all three sentences for rape of a 
child because it considered the purposes and 
principles of sentencing; the trial court en- 
hanced the second and third sentences based on 
a previous history of criminal behavior consist- 
ing of previous rapes simultaneously adjudi- 
cated, and the trial court was presented with 
evidence that defendant committed a fourth 
rape for which he was not charged. State v. 
Franklin, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 27, 2018). 

Trial court properly ordered that defendant 
serve her sentences in confinement because it 
found that confinement was necessary to pro- 
tect society from defendant and that she lacked 
potential for rehabilitation; as a Range II, mul- 
tiple offender, defendant was eligible for alter- 
native sentencing, but she was not considered a 
favorable candidate for alternative sentencing. 
State v. Hottiman, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 159 (Tenn. Crim. App. Feb. 
28, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 455 (Tenn. July 19, 2018). 

In enhancing defendant’s sentence the trial 
court relied on the fact that defendant had a 
history of criminal behavior, in addition to 
those necessary to establish the appropriate 
range, noting that he had been smoking two 
joints of marijuana every day for years. State v. 
Dotson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 366 (Tenn. Crim. App. May 10, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
547 (Tenn. Sept. 14, 2018). 
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Trial court did not err in imposing the maxi- 
mum sentence of six years for voluntary man- 
slaughter as it was within the statutory range; 
defendant had a history of criminal behavior; 
he possessed and employed a firearm during 
the offense; and he did not hesitate in commit- 
ting a crime when the risk to human life was 
high. State v. Bell, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 539 (Tenn. Crim. App. July 
19, 2018). 

Trial court did not abuse its discretion by 
sentencing defendant to eight years and six 
months for aggravated robbery because it was 
within the sentencing range and it properly 
considered defendant’s criminal history. State 
v. Austin, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 756 (Tenn. Crim. App. Oct. 4, 2018). 

Defendant, having received no properly filed 
notice of the State’s intent to seek enhanced 
punishment, was entitled to relief, and his 
offender classification was modified from career 
offender to Range I, standard offender; en- 
hancement factors applied, considering his 
lengthy criminal record, plus he did not file any 
mitigating factors, and thus his six-year sen- 
tence for aggravated assault was proper. State 
v. Williams, 558 S.W.3d 633, 2018 Tenn. LEXIS 
637 (Tenn. Oct. 12, 2018). 

Trial court did not abuse its discretion when 
it sentenced defendant by applying three en- 
hancement factors based on his prior convic- 
tions, his violating a 2002 probationary sen- 
tence, and his being on probation for three 
other convictions at the time he committed the 
instant crime of evading arrest because the 
evidence supported the application of those 
factors. State v. Johnson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 243 (Tenn. Crim. App. 
Apr. 16, 2019). 


3. Leader in Commission of Offense. 

Enhancement for being a leader in the com- 
mission of an offense does not require the 
defendant to be the sole leader but only that he 
be “a” leader. State v. Hicks, 868 S.W.2d 729, 
1993 Tenn. Crim. App. LEXIS 483 (Tenn. Crim. 
App. 1993). 

Even though he was a first offender, the 
presence of an enhancement factor, being the 
leader of the offense, disqualified defendant 
from characterization as especially mitigated 
offender for sentencing purposes. State v. 
Hicks, 868 S.W.2d 729, 1993 Tenn. Crim. App. 
LEXIS 483 (Tenn. Crim. App. 1993). 

Ten-year sentence for aggravated robbery 
committed one hour after previous aggravated 
robbery was supported by increased signifi- 
cance of defendant’s leadership role in second 
offense and the decreased significance of the 
mitigating factor of lack of prior criminal activ- 
ity. State v. Hicks, 868 S.W.2d 729, 1993 Tenn. 
Crim. App. LEXIS 483 (Tenn. Crim. App. 1993). 

Upon the conviction of two defendants for 
assault, the fact that both of them engaged in 
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sex with the victim did not suggest that one 
co-defendant was the leader in the commission 
of the offense so as to make that enhancement 
factor applicable. State v. Buckmeir, 902 S.W.2d 
418, 1995 Tenn. Crim. App. LEXIS 6 (Tenn. 
Crim. App. 1995). 

The trial court correctly found that the record 
supported two enhancing factors, where the 
defendant was a leader in the commission of 
the offense, and where the offense was commit- 
ted under circumstances where the potential 
for bodily injury to the victim was great. State 
v. Parker, 932 S.W.2d 945, 1996 Tenn. Crim. 
App. LEXIS 167 (Tenn. Crim. App. 1996), over- 
ruled in part, State v. King, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 192 (Tenn. Crim. App. 
Mar. 4, 2013), overruled in part, State v. King, 
432 S.W.3d 316, 2014 Tenn. LEXIS 351 (Tenn. 
Apr. 23, 2014). 

The trial court erred in applying this en- 
hancement factor where the evidence did not 
suggest that defendant was a leader in the 
offense. State v. Freeman, 943 S.W.2d 25, 1996 
Tenn. Crim. App. LEXIS 606 (Tenn. Crim. App. 
1996); State v. Alexander, 957 S.W.2d 1, 1997 
Tenn. Crim. App. LEXIS 240 (Tenn. Crim. App. 
1997). 

Fourteen-year-old defendant was permissi- 
bly classified as a dangerous offender where, 
despite his youth, defendant was a leader in: 
the abduction of an entire family; the murders 
of a husband, wife and their six-year-old daugh- 
ter; and permanent life-threatening injuries to 
their three-year-old son. State v. Howell, 34 
S.W.3d 484, 2000 Tenn. Crim. App. LEXIS 167 
(Tenn. Crim. App. 2000), appeal denied, — 
S.W.3d —, 2000 Tenn. LEXIS 539 (Tenn. Sept. 
25, 2000), cert. denied, Sturgill v. Tennessee, 
149 L. Ed. 2d 478, 121 S. Ct. 1614, 532 U.S. 
977, 2001 U.S. LEXIS 2998 (2001). 

In sentencing for aggravated robbery under 
T.C.A. § 39-13-402(a)(1), the record supported 
the trial court’s application of the enhancement 
factor under T.C.A. § 40-35-114(2) related to 
being a leader in the commission of the offense; 
the victim testified that defendant held the gun 
and demanded the victim’s property, and the 
enhancement did not require that defendant be 
the sole leader. State v. Fuller, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 939 (Tenn. Crim. 
App. Nov. 1, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 118 (Tenn. Feb. 14, 2018). 

Trial court properly applied the enhancement 
factor for being a leader in light of defendant’s 
reference to other people involved in his state- 
ment to police and one of the victim’s testimony 
that it appeared that defendant had been cas- 
ing out his store the day before the burglary 
and making notes and taking picture of differ- 
ent items. State v. Kim, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. 
Apr. 6, 2018). 

Trial court did not err when it applied en- 
hancement factor (2) (that defendant was a 
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leader in the commission of an offense involving 
two or more criminal actors), where the evi- 
dence presented during the sentencing hearing 
supported the trial court’s application of en- 
hancement factor (2). Even if the trial court 
misapplied this enhancement factor, the misap- 
plication of a single enhancement factor did not 
void defendant’s sentence. State v. Boswell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 299 
(Tenn. Crim. App. Apr. 19, 2018). 

Defendant’s argument that her sentence was 
excessive since the weight given to the en- 
hancement factor that allowed for an enhanced 
sentence upon a finding that the defendant was 
a leader in the commission of a crime involving 
two or more criminal actors was erroneous was 
not an applicable ground for appeal because the 
weighing of mitigating and enhancing factors 
was left to the sound discretion of the trial 
court. State v. Woodard, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 697 (Tenn. Crim. App. 
Sept. 13, 2018). 

Record supported the trial court’s application 
of the enhancement factor that allowed for an 
enhanced sentence upon a finding that the 
defendant was a leader in the commission of a 
crime involving two or more criminal actors 
because accomplices testified that defendant 
planned the robbery, acted as the getaway 
driver, and provided the handgun used during 
the commission of the robbery; the handgun 
used in the robbery was found in a backpack 
with defendant’s belongings. State v. Woodard, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 697 
(Tenn. Crim. App. Sept. 13, 2018). 


4. More Than One Victim. 

“Victim,” as used in enhancement factor is 
limited in scope to a person or entity that is 
injured, killed, had property stolen, or had 
property destroyed by the perpetrator of the 
crime. The term does not include a person who 
has lost a loved one or a means of support 
because the perpetrator of the crime killed a 
relative. State v. Raines, 882 S.W.2d 376, 1994 
Tenn. Crim. App. LEXIS 132 (Tenn. Crim. App. 
1994), appeal denied, 1994 Tenn. LEXIS 223 
(Tenn. July 5, 1994). 

Where defendant was convicted of 46 sepa- 
rate offenses, and many of the offenses involved 
more than one victim, the enhancement factor 
pertaining to multiple-victim crimes did not 
apply since he was convicted separately for 
each victim. State v. McKnight, 900 S.W.2d 36, 
1994 Tenn. Crim. App. LEXIS 759 (Tenn. Crim. 
App. 1994), appeal denied, — S.W.2d —, 1995 
Tenn. LEXIS 58 (Tenn. 1995), overruled, State 
v. Collier, 411 S.W.3d 886, 2013 Tenn. LEXIS 
636 (Tenn. Aug. 12, 2013). 

In sentencing for vehicular homicide and 
vehicular assault, application of the enhance- 
ment factor pertaining to an offense involving 
more than victim was erroneous where defen- 
dant was separately convicted of the offenses 
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against each victim. State v. Williamson, 919 
S.W.2d 69, 1995 Tenn. Crim. App. LEXIS 989 
(Tenn. Crim. App. 1995). 

This enhancement factor did not apply in 
sentencing for separate convictions of at- 
tempted second degree murder. State v. Free- 
man, 943 S.W.2d 25, 1996 Tenn. Crim. App. 
LEXIS 606 (Tenn. Crim. App. 1996). 

This enhancement factor was not applicable 
where the victim’s daughter witnessed the at- 
tack on her mother. State v. Alexander, 957 
S.W.2d 1, 1997 Tenn. Crim. App. LEXIS 240 
(Tenn. Crim. App. 1997). 

Children, who had no physical contact with 
the defendant during the commission of the 
crime, and from whom no property was taken, 
were not “victims” for purpose of the enhance- 
ment factor that the offense involved more than 
one victim. State v. Cowan, 46 S.W.3d 227, 2000 
Tenn. Crim. App. LEXIS 846 (Tenn. Crim. App. 
2000). 

Use of the “multiple victim” enhancement 
factor is well suited to the aggravated arson 
section, which does not permit multiple convic- 
tions in spite of the fact that multiple persons 
were victimized by the fire. State v. Lewis, 44 
S.W.3d 501, 2001 Tenn. LEXIS 417 (Tenn. 
2001). 

Trial court erred in applying an enhancement 
factor to defendant in connection with defen- 
dant’s conviction for vehicular assault in viola- 
tion of T.C.A. § 39-13-106(a); because defen- 
dant was convicted of an offense involving a 
specifically named victim in the indictment, the 
trial court improperly applied this enhance- 
ment factor. State v. Keathly, 145 S.W.3d 123, 
2003 Tenn. Crim. App. LEXIS 438 (Tenn. Crim. 
App. 2003). 

Application of the enhancement for offenses 
involving more than one victim was erroneous, 
because the indictment named five businesses 
as the victims of the charged offenses, but the 
error was of no consequence since the trial 
court did not give that factor much weight. 
State v. Kim, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 264 (Tenn. Crim. App. Apr. 6, 
2018). 

In connection with defendant’s second-degree 
murder conviction, nothing in the record sup- 
ported a finding that the victim’s son was 
injured, killed, had property stolen, or had 
property destroyed, and thus the trial court 
erred in applying the enhancement factor un- 
der T.C.A. § 40-35-114(3), that the offense in- 
volved multiple victims. State v. Flippen, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 594 
(Tenn. Crim. App. Aug. 9, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 682 (Tenn. Nov. 
14, 2018). 

Trial court erred by applying enhancement 
factor three to defendant’s convictions for at- 
tempted voluntary manslaughter, aggravated 
assault acting in concert, attempted especially 
aggravated robbery, employment of a weapon 
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during commission of a dangerous felony, at- 
tempted voluntary manslaughter, and con- 
Spiracy to commit especially aggravated rob- 
bery because each offense had one, individually 
named victim, either the husband or the wife. 
State v. Calles, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 796 (Tenn. Crim. App. Oct. 25, 
2018). 

Trial court did not err by applying enhance- 
ment factor three to defendant’s convictions for 
especially aggravated burglary, employment of 
a weapon during the commission of a danger- 
ous felony, especially aggravated burglary, and 
conspiracy to commit especially aggravated 
burglary because the jury found that defendant 
caused serious bodily injuries to the husband 
and the wife, making them both victims for the 
offenses. State v. Calles, — S.W3d —, 2018 
Tenn. Crim. App. LEXIS 796 (Tenn. Crim. App. 
Oct. 25, 2018). 


5. Vulnerability. 

The “vulnerability because of age or physical 
or mental disability” factor can be used in an 
aggravated rape case where the victim’s youth 
is the factor upgrading the rape to aggravated 
rape, even though youth of victim is an element 
of that offense. State v. Adams, 864 S.W.2d 31, 
1993 Tenn. LEXIS 286 (Tenn. 1993). 

The state bears the burden of proving the 
victim’s limitations rendering him or her par- 
ticularly vulnerable. State v. Adams, 864 
S.W.2d 31, 1993 Tenn. LEXIS 286 (Tenn. 1993). 

Trial court erred in finding victim was par- 
ticularly vulnerable because of her frail physi- 
cal stature based upon his having seen her in 
the past; the court could not predicate his 
finding upon what he may or may not have seen 
at some undetermined point in the past be- 
cause he could not take judicial notice of this 
fact. State v. Raines, 882 S.W.2d 376, 1994 
Tenn. Crim. App. LEXIS 132 (Tenn. Crim. App. 
1994), appeal denied, 1994 Tenn. LEXIS 223 
(Tenn. July 5, 1994). 

Even though age was an essential element of 
certain crimes for which defendant was con- 
victed, finding that victims were particularly 
vulnerable because of their ages was supported 
by evidence and the “vulnerability” factor was 
applicable. State v. McKnight, 900 S.W.2d 36, 
1994 Tenn. Crim. App. LEXIS 759 (Tenn. Crim. 
App. 1994), appeal denied, — S.W.2d —, 1995 
Tenn. LEXIS 58 (Tenn. 1995), overruled, State 
v. Collier, 411 S.W.3d 886, 2013 Tenn. LEXIS 
636 (Tenn. Aug. 12, 2013). 

Trial court erred in using the fact that the 
victim was an elderly woman where defendant 
had not taken advantage of her age and physi- 
cal disability when he fired a pistol at her from 
a distance. State v. Butler, 900 S.W.2d 305, 
1994 Tenn. Crim. App. LEXIS 585 (Tenn. Crim. 
App. 1994). 

Mere proof that a victim is 12 years old is 
insufficient to support application of the “vul- 
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nerability” factor. State v. Hayes, 899 S.W.2d 
175, 1995 Tenn. Crim. App. LEXIS 25 (Tenn. 
Crim. App. 1995). 

Where defendant knew that the victim had 
been drinking and had “passed out” when he 
decided to have sex with her, the enhancement 
factor that the victim was particularly vulner- 
able was properly applied. State v. Buckmeir, 
902 S.W.2d 418, 1995 Tenn. Crim. App. LEXIS 
6 (Tenn. Crim. App. 1995). 

In a conviction for aggravated sexual battery, 
age does not constitute an appropriate en- 
hancement factor unless a victim is found to be 
particularly vulnerable due to age. State v. 
Clabo, 905 S.W.2d 197, 1995 Tenn. Crim. App. 
LEXIS 37 (Tenn. Crim. App. 1995), appeal 
denied, — S.W.2d —, 1995 Tenn. LEXIS 312 
(Tenn. June 5, 1995). 

In sentencing for aggravated rape, the trial 
court erred in finding the victim was particu- 
larly vulnerable based on her age, the circum- 
stances of the offenses, and her physical condi- 
tion. State v. Melvin, 913 S.W.2d 195, 1995 
Tenn. Crim. App. LEXIS 502 (Tenn. Crim. App. 
1995). 

The “vulnerability” factor may be used to 
enhance sentences in aggravated rape and ag- 
gravated sexual battery cases involving chil- 
dren under 13 when a victim’s natural physical 
and mental limitations render the victim par- 
ticularly vulnerable for his or her age because 
of an inability to resist, a difficulty in calling for 
help, or difficulty in testifying against the per- 
petrator. State v. Kissinger, 922 S.W.2d 482, 
1996 Tenn. LEXIS 266 (Tenn. 1996). 

The “vulnerability” factor is completely sepa- 
rate from the “private position of trust abuse” 
factor; it takes separate facts to support each 
factor, and the evidence may support either one 
independent of the other. State v. Jernigan, 929 
S.W.2d 391, 1996 Tenn. Crim. App. LEXIS 116 
(Tenn. Crim. App. 1996). 

The “vulnerability” factor properly applied 
where the victims were quite young and had 
been “abused, neglected, emotionally, physi- 
cally” when the sexual abuse occurred, and 
defendant testified that he “knew that they 
were needy and vulnerable.” State v. Jernigan, 
929 S.W.2d 391, 1996 Tenn. Crim. App. LEXIS 
116 (Tenn. Crim. App. 1996). 

A victim is particularly vulnerable within the 
meaning of this enhancement factor when the 
victim lacks the ability to resist the commission 
of the crime due to age, a physical condition, or 
a mental condition. State v. Boggs, 932 S.W.2d 
467, 1996 Tenn. Crim. App. LEXIS 198 (Tenn. 
Crim. App. 1996), appeal denied, — S.W.2d —, 
1996 Tenn. LEXIS 648 (Tenn. Oct. 14, 1996). 

In sentencing for especially aggravated rob- 
bery of 70-year-old woman living alone, in the 
absence of evidence of physical or mental limi- 
tations at the time of the offense, along with 
proof of the victim’s age, it could not be pre- 
sumed that she was particularly vulnerable 
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based solely on her age. State v. Poole, 945 
S.W.2d 93, 1997 Tenn. LEXIS 260 (Tenn. 1997). 

The “vulnerability” factor was properly ap- 
plied in sentencing for aggravated assault 
where the victim was severely mentally re- 
tarded. State v. Leggs, 955 S.W.2d 845, 1997 
Tenn. Crim. App. LEXIS 192 (Tenn. Crim. App. 
1997), overruled, State v. Hooper, 29 S.W.3d 1, 
2000 Tenn. LEXIS 535 (Tenn. 2000). 

Age, as an essential element of sexual of- 
fenses perpetrated against children, does not 
preclude application of the “particularly vul- 
nerable” enhancement factor, because the fac- 
tor applies only because a victim is “particu- 
larly vulnerable,” not because the victim is a 
certain age; the relevant inquiry is not simply 
whether the victim is under the age of 13, but 
instead whether the victim was particularly 
vulnerable because of age or physical or mental 
disability. Likewise, the victim’s age does not 
alone justify application of this enhancing fac- 
tor, but rather the court should consider 
whether: (1) The victim, because of age or 
mental or physical attributes, was particularly 
unable to resist the crime, summon help, or 
testify at a later date; (2) Victim’s age (ex- 
tremely old or extremely young) is entitled to 
additional weight; and (3) The vulnerability of 
the victim made the victim more of a target for 
the offense or, conversely, whether the offense 
was committed in such a manner as to render 
the vulnerability of the victim irrelevant. State 
v. Walton, 958 S.W.2d 724, 1997 Tenn. LEXIS 
628 (Tenn. 1997). 

Child victim who was four years old at time of 
rape and attempted murder was particularly 
vulnerable due to age and in that she was at the 
mercy of three adults, she was powerless to call 
for assistance, and her own mother was a party 
to the conspiracy to inflict harm upon her. State 
v. Griffis, 964 S.W.2d 577, 1997 Tenn. Crim. 
App. LEXIS 427 (Tenn. Crim. App. 1997). 

Where victim suffers from severe intoxication 
from alcohol and drugs, the trier of fact may 
determine state has proven victim was particu- 
larly vulnerable for purposes of application of 
sentencing factors. State v. Gray, 960 S.W.2d 
598, 1997 Tenn. Crim. App. LEXIS 544 (Tenn. 
Crim. App. 1997). 

While proof of age, standing alone, may be 
insufficient to establish particular vulnerabil- 
ity, evidence that the newborn victim was un- 
able to resist, unable to summon help and 
unable to testify against the perpetrator indi- 
cated particular vulnerability sufficient to sup- 
port application of the enhancement factor. 
State v. Collins, 986 S.W.2d 138, 1998 Tenn. 
Crim. App. LEXIS 254 (Tenn. Crim. App. 1998), 
review or rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 660 (Tenn. Nov. 2, 1998). 

The vulnerability factor was improperly con- 
sidered where the trial court considered the 
factor merely because the victim had previously 
had a kidney and pancreas transplant, and 
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where there was no evidence that victim’s sta- 
tus as a transplant recipient affected victim’s 
ability to resist or victim’s ability to summon 
help or to testify against defendant. State v. 
Spratt, 31 S.W.3d 587, 2000 Tenn. Crim. App. 
LEXIS 465 (Tenn. Crim. App. 2000). 

A victim’s youth does not necessarily equate 
with vulnerability; the state is required to 
proffer evidence in addition to the victim’s age 
to establish particular vulnerability. State v. 
Lewis, 44 S.W.3d 501, 2001 Tenn. LEXIS 417 
(Tenn. 2001). 

A victim’s age or physical condition might 
make the victim “vulnerable” in a general 
sense; that particular vulnerability, however, 
may play no part in the crime, and a vulner- 
ability that is wholly irrelevant to the crime is 
not “appropriate for the offense”. State v. Lewis, 
44 §.W.3d 501, 2001 Tenn. LEXIS 417 (Tenn. 
2001). 

Nothing in State v. Poole, 945 S.W.2d 98, 
1997 Tenn. LEXIS 260 (Tenn. 1997) should be 
read to place an additional burden on the state 
to prove that a defendant actually evaluated 
the vulnerabilities of the defendant’s victims 
and then acted to capitalize on those perceived 
vulnerabilities; to the extent prior cases may 
have interpreted T.C.A. § 40-35-114(4) other- 
wise, they are overruled. State v. Lewis, 44 
S.W.3d 501, 2001 Tenn. LEXIS 417 (Tenn. 
2001). 

The “vulnerability” factor was properly ap- 
plied against defendant who committed arson 
at approximately 3:00 a.m., in a building where 
most of the residents were sleeping and some of 
the children had to be physically removed from 
the burning apartments by their parents. State 
v. Lewis, 44 S.W.3d 501, 2001 Tenn. LEXIS 417 
(Tenn. 2001). . 

Defendant’s aggravated rape of an 89-year- 
old victim allowed application of the sentencing 
enhancement factor regarding a particularly 
vulnerable victim. State v. Dean, 76 S.W.3d 
352, 2001 Tenn. Crim. App. LEXIS 791 (Tenn. 
Crim. App. 2001), appeal denied, — S.W.3d —, 
2002 Tenn. LEXIS 776 (Tenn. Mar. 11, 2002). 

Sentence enhancement under T.C.A. § 40- 
35-114 was properly applied to defendant’s sen- 
tence, because defendant’s daughter was six- 
months-old when she was killed, an expert 
testified that a child of that age could be as- 
phyxiated easily because an adult has greater 
strength, and that a child who was deprived of 
oxygen would struggle but would lose con- 
sciousness after approximately 60 seconds. 
State v. Ward, 1388 S.W.3d 245, 2003 Tenn. 
Crim. App. LEXIS 1103 (Tenn. Crim. App. 
2003), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 514 (Tenn. June 1, 2004). 

Trial court did not abuse its discretion by 
imposing the maximum sentence of 25 years for 
defendant’s conviction of aggravated child ne- 
glect because the record contained sufficient 
evidence in addition to the age of the victim to 
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support the enhancement factor because the 
victim, a three-year-old child, was particularly 
vulnerable, as he was unable to call for help or 
resist defendant, who placed and held him in 
scalding hot water. This conclusion was sup- 
ported by the victim’s second-degree immersion 
burns and bruising found on his arms and 
shoulders. State v. Alston, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 178 (Tenn. Crim. App. 
Mar. 9, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 425 (Tenn. July 19, 2017). 

Four-year sentences were within the statu- 
tory range and presumed reasonable because 
defendant was a Range I, Standard Offender 
and subject to a sentencing range of three to six 
years for the offenses of sexual battery by an 
authority figure and statutory rape by an au- 
thority figure, both Class C felonies; although 
the trial court erroneously applied the vulner- 
able victim enhancement factor, the sentences 
were supported by the record and consistent 
with the purposes and principles of sentencing. 
State v. Pompa, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 196 (Tenn. Crim. App. Mar. 15, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 453 (Tenn. July 28, 2017). 

Vulnerable victim enhancement was properly 
applied, as the evidence showed that the victim 
present inside the home was both elderly and 
suffering from dementia. State v. Watkins, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 829 
(Tenn. Crim. App. Sept. 8, 2017). 

Trial court erred by applying the enhance- 
ment factor set forth in subsection (4), to defen- 
dant’s sentences because the trial court failed 
to identify anything beyond the victims’ ages 
that would warrant applying that enhance- 
ment factor. State v. Burnett, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 158 (Tenn. Crim. 
App. Feb. 28, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 4389 (Tenn. July 18, 
2018). 

In connection with defendant’s rape of a child 
convictions, the record did not support the 
application of the vulnerability enhancement 
factor; the trial court applied this factor be- 
cause the victim was at best 11 years of age and 
in middle school when the abuse began and 
because she viewed defendant as her father, 
such that the trial court’s only additional con- 
sideration beyond the victim’s age was the 
nature of the relationship between the two. 
State v. Kimble, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 826 (Tenn. Crim. App. Nov. 7, 
2018). 

Trial court did not abuse its discretion in 
applying the enhancement factor based on the 
victim’s vulnerability because the victim’s arm 
was injured about 15 or 20 years before the 
incident; she received surgery to reattach her 
arm; she had limited use of her arm; she could 
not extend or bend her arm fully and could not 
reach behind her head; and the injury to her 
arm had some logical connection to her inabil- 
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ity to resist the crime. State v. Simpson, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 173 
(Tenn. Crim. App. Mar. 18, 2019). 

Defendant’s within range 10-year sentence 
for the rape of the victim, a mentally disabled 
nine-year-old child, was not excessive because 


defendant had multiple prior convictions, two_ 


of which were for violent felonies involving the 
victim’s family; the victim was particularly 
vulnerable as he was born with a genetic syn- 
drome that caused him to be severely intellec- 
tually and developmentally delayed from birth, 
and he was autistic; and he served as the 
victim’s caretaker while the victim’s father was 
at work. State v. Keener, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 269 (Tenn. Crim. App. 
Apr. 26, 2019). 


6. Exceptional Cruelty. 

In sentencing defendant for aggravated rape, 
armed robbery, and aggravated kidnapping, 
where facts relied on to support a finding of 
“exceptional cruelty” were the very facts which 
made the crimes aggravated under the law, 
such enhancement factor could not be consid- 
ered. Manning v. State, 883 S.W.2d 635, 1994 
Tenn. Crim. App. LEXIS 69 (Tenn. Crim. App. 
1994). 

In sentencing for rape, the enhancement fac- 
tor based on exceptional cruelty required a 
finding of cruelty over and above that inher- 
ently attendant to the crime. State v. Embry, 
915 S.W.2d 451, 1995 Tenn. Crim. App. LEXIS 
664 (Tenn. Crim. App. 1995), overruled in part, 
State v. Winfield, 23 S.W.3d 279, 2000 Tenn. 
LEXIS 346 (Tenn. June 20, 2000). 

In sentencing for aggravated rape, where the 
case involved no extended length of torture, no 
weapons, nor any unusual type of abuse, the 
trial court erroneously applied the “exceptional 
cruelty” enhancement factor. State v. Williams, 
920 S.W.2d 247, 1995 Tenn. Crim. App. LEXIS 
817 (Tenn. Crim. App. 1995). 

Exceptional cruelty is not an element of of- 
fenses of aggravated rape or aggravated bur- 
glary, and use of exceptional cruelty enhancing 
factor in sentencing is appropriate where trial 
court finds offenses to be horrifying and shock- 
ing. State v. Alvarado, 961 S.W.2d 136, 1996 
Tenn. Crim. App. LEXIS 736 (Tenn. Crim. App. 
1996). 

A rape victim was treated with exceptional 
cruelty for purposes of enhancing the defen- 
dant’s sentence where the victim was beaten, 
choked, and suffocated by the defendant 
throughout the attack. State v. Johnson, 970 
S.W.2d 500, 1996 Tenn. Crim. App. LEXIS 587 
(Tenn. Crim. App. 1996). 

Evidence that the victim, a 70-year-old 
woman living alone, was knocked unconscious 
by a blow to the head with a baseball bat was 
sufficient to show exceptional cruelty separate 
and apart from defendant’s actions which con- 
stituted the offense of especially aggravated 
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cruelty. State v. Poole, 945 S.W.2d 93, 1997 
Tenn. LEXIS 260 (Tenn. 1997). 

Exceptional cruelty is not an element of at- 
tempted second degree murder and may be 
considered as an enhancement factor in the 
commission of the offense. State v. Hall, 947 
S.W.2d 181, 1997 Tenn. Crim. App. LEXIS 63 
(Tenn. Crim. App. 1997). 

Evidence was sufficient for application of the 
“exceptional cruelty” factor in sentencing de- 
fendant for aggravated assault. State v. Leggs, 
955 S.W.2d 845, 1997 Tenn. Crim. App. LEXIS 
192 (Tenn. Crim. App. 1997), overruled, State v. 
Hooper, 29 S.W.3d 1, 2000 Tenn. LEXIS 535 
(Tenn. 2000). 

In sentencing for attempted first degree mur- 
der, evidence that defendant stabbed the victim 
several times in the face and body and beat her 
with a hammer was sufficient to justify appli- 
cation of this enhancement factor. State v. Al- 
exander, 957 S.W.2d 1, 1997 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. 1997). 

Where traumatic and severe injuries are sus- 
tained by victim, application of exceptional cru- 
elty sentencing factor is appropriate. State v. 
Gray, 960 S.W.2d 598, 1997 Tenn. Crim. App. 
LEXIS 544 (Tenn. Crim. App. 1997). 

Holding child-victim of attempted murder 
against a heater, pouring alcohol and peroxide 
on the open wounds to see her “dance,” pouring 
scalding water on her while she was in the 
bathtub, and hanging her from a coat hook 
qualify as acts of exceptional cruelty. State v. 
Griffis, 964 S.W.2d 577, 1997 Tenn. Crim. App. 
LEXIS 427 (Tenn. Crim. App. 1997). 

The fact that a defendant takes property and 
jewelry that has personal value to the victim of 
a robbery may not be considered as exceptional 
cruelty since the taking of the property is an 
essential element of the offense. State v. Lav- 
ender, 967 S.W.2d 803, 1998 Tenn. LEXIS 251 
(Tenn. 1998). 

Application of the exceptional cruelty factor 
was permissible and did not duplicate an essen- 
tial element of the crime of aggravated child 
abuse against a victim six years of age or less. 
State v. Hodges, 7 S.W.3d 609, 1998 Tenn. Crim. 
App. LEXIS 1286 (Tenn. Crim. App. 1998). 

Application of enhancement factor regarding 
exceptional cruelty during the commission of 
the offense, was not appropriate where, despite 
the fact that there was no doubt that the victim 
was traumatized by the aggravated rape, the 
state failed to introduce any expert testimony 
that victim’s emotional injuries were particu- 
larly great compared to those suffered by every 
victim of an aggravated rape. State v. Spratt, 31 
S.W.3d 587, 2000 Tenn. Crim. App. LEXIS 465 
(Tenn. Crim. App. 2000). 

Defendant treated the victim with excep- 
tional mental cruelty during the commission of 
the especially aggravated kidnapping; thus, the 
enhancement factor for exceptional cruelty ap- 


117 


plied. State v. Arnett, 49 S.W.3d 250, 2001 
Tenn. LEXIS 538 (Tenn. 2001). 

Defendant’s 15-year sentence for two counts 
of aggravated assault was proper, as the sen- 
tence was within the range for a Range III 
offender and the record supported the trial 
court’s application of enhancement factor for 
cruelty; defendant’s conduct of striking the vic- 
tim on the head once with the pipe supported 
defendant’s conviction, and his striking the 
victim a second time while he was unable to 
defend himself supported a finding that defen- 
dant’s conduct was for the purpose of inflicting 
pain or suffering for its own sake. State v. 
Hughes, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 367 (Tenn. Crim. App. May 11, 2018). 

Trial court did not abuse its discretion in 
applying the enhancement factor based on the 
victim being treated with exceptional cruelty 
because the victim received multiple sharp 
force injuries to her head, arms, and hands and 
a five inch laceration to her throat; she received 
numerous chop wounds, including one to her 
left palm that went through the victim’s left 
third finger, almost amputated the victim’s 
middle finger, and injured her left first finger; 
and the length of the victim’s blood trail was 
383 feet. State v. Simpson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 173 (Tenn. Crim. App. 
Mar. 18, 2019). 


7. Particularly Great Personal Injury. 

Unwanted pregnancy of the victim came 
within the definition of personal injury for 
purposes of enhancement of a sentence upon 
conviction of aggravated rape. State v. Jones, 
889 S.W.2d 225, 1994 Tenn. Crim. App. LEXIS 
309 (Tenn. Crim. App. 1994), rehearing denied, 
— §.W.2d —, 1994 Tenn. Crim. App. LEXIS 371 
(Tenn. Crim. App. June 14, 1994), appeal de- 
nied, — S.W.2d —, 1994 Tenn. LEXIS 297 
(Tenn. Oct. 10, 1994), superseded by statute as 
stated in, State v. Woodcock, 922 S.W.2d 904, 
1995 Tenn. Crim. App. LEXIS 982 (Tenn. Crim. 
App. 1995). 

The sentence enhancement factor that per- 
sonal injury inflicted upon the victim was “par- 
ticularly great” is an element of the offense of 
aggravated assault causing serious bodily in- 
jury and could not be used to enhance defen- 
dant’s sentence. State v. Jones, 883 S.W.2d 597, 
1994 Tenn. LEXIS 259 (Tenn. 1994); State v. 
Crowe, 914 S.W.2d 933, 1995 Tenn. Crim. App. 
LEXIS 623 (Tenn. Crim. App. 1995), appeal 
denied, — S.W.2d —, 1996 Tenn. LEXIS 43 
(Tenn. Jan. 8, 1996). 

Evidence that certain victims required coun- 
seling as a result of defendant’s actions sup- 
ported application of the enhancement factor 
pertaining to particularly great injuries. State 
v. McKnight, 900 S.W.2d 36, 1994 Tenn. Crim. 
App. LEXIS 759 (Tenn. Crim. App. 1994), ap- 
peal denied, — S.W.2d —, 1995 Tenn. LEXIS 58 
(Tenn. 1995), overruled, State v. Collier, 411 
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S.W.3d 886, 2013 Tenn. LEXIS 636 (Tenn. Aug. 
12, 2013). 

In sentencing for aggravated rape, the trial 
court erred in finding the personal injuries 
inflicted to the victim were particularly great 
where she rejected a request that she have a 
physical examination and continued to reject 
offers of psychological therapy. State v. Melvin, 
913 S.W.2d 195, 1995 Tenn. Crim. App. LEXIS 
502 (Tenn. Crim. App. 1995). 

An unwanted pregnancy comes within the 
definition of personal injury and was an appro- 
priate factor for consideration in sentencing a 
defendant for rape. State v. Smith, 910 S.W.2d 
457, 1995 Tenn. Crim. App. LEXIS 227 (Tenn. 
Crim. App. 1995), appeal denied, — S.W.2d —, 
1995 Tenn. LEXIS 351 (Tenn. July 3, 1995). 

In sentencing for rape, even though there 
was evidence of marked redness and swelling to 
the victim’s vaginal area and of the victim’s 
mental agitation, the evidence did not support 
a finding of particularly great injuries. State v. 
Embry, 915 S.W.2d 451, 1995 Tenn. Crim. App. 
LEXIS 664 (Tenn. Crim. App. 1995), overruled 
in part, State v. Winfield, 23 S.W.3d 279, 2000 
Tenn. LEXIS 346 (Tenn. June 20, 2000). 

Since causing “serious bodily injury” to the 
victim is an element of vehicular assault, the 
sentence enhancement factor that the personal 
injuries inflicted upon the victim were particu- 
larly great did not apply in sentencing for that 
offense. State v. Rhodes, 917 S.W.2d 708, 1995 
Tenn. Crim. App. LEXIS 676 (Tenn. Crim. App. 
1995). 

The enhancement factor pertaining to par- 
ticularly great injuries did not apply in sentenc- 
ing for vehicular homicide and vehicular as- 
sault. State v. Williamson, 919 S.W.2d 69, 1995 
Tenn. Crim. App. LEXIS 989 (Tenn. Crim. App. 
1995). 

In sentencing for aggravated rape, where, in 
addition to the painful injuries she suffered, the 
rape adversely affected the victim’s emotional 
well being, the enhancement factor pertaining 
to particularly great injuries was properly ap- 
plied. State v. Williams, 920 S.W.2d 247, 1995 
Tenn. Crim. App. LEXIS 817 (Tenn. Crim. App. 
1995). 

In sentencing for especially aggravated rob- 
bery, the factor relating to particularly great 
personal injuries did not apply. State v. Nix, 922 
S.W.2d 894, 1995 Tenn. Crim. App. LEXIS 925 
(Tenn. Crim. App. 1995), appeal denied, — 
S.W.2d —, 1996 Tenn. LEXIS 337 (Tenn. May 6, 
1996). 

Particularly great injuries are not essential 
to the commission of attempted first degree 
murder. State v. Nix, 922 S.W.2d 894, 1995 
Tenn. Crim. App. LEXIS 925 (Tenn. Crim. App. 
1995), appeal denied, — S.W.2d —, 1996 Tenn. 
LEXIS 337 (Tenn. May 6, 1996). 

Evidence of psychological injuries to two vic- 
tims and of an unwanted pregnancy justified 
the application the enhancement factor per- 


40-35-114 


taining to particularly great personal injury. 
State v. Hunter, 926 S.W.2d 744, 1995 Tenn. 
Crim. App. LEXIS 871 (Tenn. Crim. App. 1995). 

In order to apply the “great personal injury” 
enhancement factor in aggravated rape cases, 
the state was required to prove that the injuries 
sustained by the victims were greater than 
those which ordinarily result from the offense. 
State v. Hoyt, 928 S.W.2d 935, 1995 Tenn. Crim. 
App. LEXIS 965 (Tenn. Crim. App. 1995), over- 
ruled in part, Spicer v. State, 12 S.W.3d 438, 
2000 Tenn. LEXIS 57 (Tenn. 2000). 

In sentencing for aggravated sexual battery, 
the factor pertaining to “particularly great in- 
juries” did not apply where there was no medi- 
cal or psychological proof, the witnesses de- 
tailed no specific injuries, and the court found 
only that the victim had experienced “emo- 
tional trauma.” State v. Kissinger, 922 S.W.2d 
482, 1996 Tenn. LEXIS 266 (Tenn. 1996). 

The enhancement factor pertaining to par- 
ticularly great personal injury should have 
been applied where child victims of sexual 
abuse suffered severe psychological injuries 
and scarring. State v. Jernigan, 929 S.W.2d 391, 
1996 Tenn. Crim. App. LEXIS 116 (Tenn. Crim. 
App. 1996). 

Where trial court merges findings of guilt on 
alternative counts of aggravated rape and dis- 
misses count of bodily injury, it is appropriate 
for court to apply particularly great injury 
enhancement factor in sentencing. State v. Al- 
varado, 961 S.W.2d 136, 1996 Tenn. Crim. App. 
LEXIS 736 (Tenn. Crim. App. 1996). 

The enhancement factor pertaining to par- 
ticularly great injury did not apply to sentenc- 
ing for theft since the punishment for theft is 
enhanced based upon the amount taken. State 
v. Grissom, 956 S.W.2d 514, 1997 Tenn. Crim. 
App. LEXIS 676 (Tenn. Crim. App. 1997). 

Personal injuries, great or small, are not an 
element of attempted murder. State v. Alexan- 
der, 957 S.W.2d 1, 1997 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. 1997). 

Victim impact statement provided sufficient 
evidence to establish that the victim’s mental 
injuries were particularly great; thus, the en- 
hancement factor of particularly great personal 
injury applied. State v. Arnett, 49 S.W.3d 250, 
2001 Tenn. LEXIS 538 (Tenn. 2001). 

While the psychological abuse the minor vic- 
tim suffered from the sexual abuse might not 
have left the victim vulnerable as contemplated 
within the parameters of enhancement factor 
(4) under T.C.A. § 40-35-114, her psychological 
injuries were certainly proper for consideration 
under enhancement factor (6), because she had 
suffered and continued to suffer particularly 
great personal injury as a result of defendant’s 
conduct. State v. Osborne, 251 S.W.3d 1, 2007 
Tenn. Crim. App. LEXIS 689 (Tenn. Crim. App. 
Aug. 28, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 59 (Tenn. Jan. 28, 2008). 
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After defendant was convicted of two counts 
of aggravated sexual battery involving a minor 
victim, the trial court improperly applied the 
enhancement factor involving “particularly 
great injury” because even though the victim’s 
counsel testified as to the extent of the mental 
injuries the victim suffered, there was no evi- 
dence showing the victim’s injuries arose to the 
level of “particularly great.” State v. Frausto, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 1130 
(Tenn. Crim. App. Dec. 23, 2013), affd in part, 
revd in part, 463 S.W.3d 469, 2015 Tenn. 
LEXIS 272 (Tenn. Apr. 1, 2015). 

In a case in which defendant was convicted of 
attempted rape and attempted incest and im- 
posed an effective six-year sentence, the evi- 
dence presented at trial and during the sen- 
tencing hearing supported the trial court’s 
application of enhancement factor (6) because 
the victim’s emotional injuries were particu- 
larly great, given that defendant was her 
grandfather and best friend, and that she suf- 
fered from PTSD as a result of the events, 
which necessitated a year of counseling; how- 
ever, even if the trial court misapplied that 
enhancement factor, the misapplication of a 
single enhancement factor did not void defen- 
dant’s sentence, and there was ample evidence 
to apply the additional enhancement factors 
that defendant did not contest. State v. Davis, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 189 
(Tenn. Crim. App. Mar. 14, 2018). 

Trial court did not err by applying enhance- 
ment factors six and nine to defendant’s convic- 
tions because the husband was shot and still 
carried the bullet, he was beaten, drug out of 
his home, and kicked, and the wife was at- 
tacked when she went to assist her husband. 
The evidence also showed that defendant pos- 
sessed or employed a deadly weapon. State v. 
Calles, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 796 (Tenn. Crim. App. Oct. 25, 2018). 


8. Pleasure or Excitement. 

Where the record did not reflect what facts 
the trial court relied upon to support the en- 
hancement factor, aggravated rape case was 
remanded to the trial court for resentencing in 
accordance with title 40, ch. 35, part 1. State v. 
Harris, 866 S.W.2d 583, 1992 Tenn. Crim. App. 
LEXIS 492 (Tenn. Crim. App. 1992). 

Pleasure or excitement is not an essential 
element of the offense of rape and, therefore, 
may be considered as an appropriate enhance- 
ment. State v. Adams, 864 S.W.2d 31, 1993 
Tenn. LEXIS 286 (Tenn. 1993); State v. Jones, 
953 S.W.2d 695, 1996 Tenn. Crim. App. LEXIS 
554 (Tenn. Crim. App. 1996). 

The state has the burden of demonstrating 
that rape was sexually motivated, i.e., done to 
gratify the defendant’s desire for pleasure or 
excitement, for the purpose of enhancement. 
State v. Adams, 864 S.W.2d 31, 1993 Tenn. 
LEXIS 286 (Tenn. 1993); State v. Smith, 910 
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S.W.2d 457, 1995 Tenn. Crim. App. LEXIS 227 
(Tenn. Crim. App. 1995), appeal denied, — 
S.W.2d —, 1995 Tenn. LEXIS 351 (Tenn. July 3, 
1995). 

In sentencing defendant for aggravated rape, 
armed robbery, and aggravated kidnapping, 
where the facts showed the rape was sexually 
motivated, the enhancement factor pertaining 
to committing the crime for “pleasure and ex- 
citement” applied to the sentence for rape, but 
not to the armed robbery conviction. Manning 
v. State, 883 S.W.2d 635, 1994 Tenn. Crim. App. 
LEXIS 69 (Tenn. Crim. App. 1994). 

The factor pertaining to the desire for plea- 
sure and excitement may be applicable to con- 
victions for sex offenses because many such 
offenses are committed for other reasons, e.g., 
acts of violence or a desire for control, and such 
factor is not necessarily an element of every 
sexual offense. State v. McKnight, 900 S.W.2d 
36, 1994 Tenn. Crim. App. LEXIS 759 (Tenn. 
Crim. App. 1994), appeal denied, — S.W.2d —, 
1995 Tenn. LEXIS 58 (Tenn. 1995), overruled, 
State v. Collier, 411 S.W.3d 886, 2013 Tenn. 
LEXIS 636 (Tenn. Aug. 12, 2013). 

Intent to gratify the desire for pleasure and 
excitement is a necessary element of sexual 
battery and that factor cannot be used to en- 
hance a sentence for such crime. State v. Hayes, 
899 S.W.2d 175, 1995 Tenn. Crim. App. LEXIS 
25 (Tenn. Crim. App. 1995); State v. Kissinger, 
922 S.W.2d 482, 1996 Tenn. LEXIS 266 (Tenn. 
1996). 

In sentencing for aggravated rape, where 
there was no evidence that defendant made any 
abusive or sexually explicit comments during 
the assault or commission of the rape, there 
was no showing that the rape was committed to 
gratify defendant’s desire for pleasure or excite- 
ment. State v. Williams, 920 S.W.2d 247, 1995 
Tenn. Crim. App. LEXIS 817 (Tenn. Crim. App. 
1995). 

In sentencing for aggravated rape, the factor 
pertaining to pleasure or excitement should not 
have been applied based on the single, isolated 
fact of defendant’s orgasm; that fact should 
have been viewed along with other circum- 
stances and there was no proof beyond the 
emission of semen to indicate defendant’s mo- 
tivation. State v. Kissinger, 922 S.W.2d 482, 
1996 Tenn. LEXIS 266 (Tenn. 1996). 

Where trial court finds evidence of pleasure 
or excitement in commission of rape, and dis- 
tinguishes case from one dealing with minimal 
force, application of enhancement factor in sen- 
tencing is appropriate. State v. Alvarado, 961 
S.W.2d 136, 1996 Tenn. Crim. App. LEXIS 736 
(Tenn. Crim. App. 1996). 

This enhancement factor may not be applied 
to the offense of sexual battery or aggravated 
sexual battery. State v. Walton, 958 S.W.2d 724, 
1997 Tenn. LEXIS 628 (Tenn. 1997). 

Enhancement factor was improperly applied 
where the state failed to introduce any evidence 
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from which it can be inferred that the aggra- 
vated rape was committed to gratify defen- 
dant’s desire for sexual pleasure or excitement, 
rather than for any number of other reasons 
such as a desire to intimidate, coerce or simply 
abuse the victim. State v. Spratt, 31 S.W.3d 
587, 2000 Tenn. Crim. App. LEXIS 465 (Tenn. 
Crim. App. 2000). 

Evidence of ejaculation was insufficient, in 
and of itself, to establish that defendant com- 
mitted the rape to gratify defendant’s desire for 
pleasure or excitement; thus, the enhancement 
factor for pleasure or excitement did not apply. 
State v. Arnett, 49 S.W.3d 250, 2001 Tenn. 
LEXIS 538 (Tenn. 2001). 

Trial court found that enhancement factor 
under T.C.A. § 40-35-114 was appropriate, be- 
cause: (1) Defendant showed pornographic vid- 
eos to the minor victims and then instructed 
them to do the same type of activity; (2) Defen- 
dant placed the victims in various sexual posi- 
tions and watched them perform; (3) The older 
victim, defendant’s daughter, was basically a 
surrogate for her mother in terms of sexual 
behavior; and (4) Defendant told the older vic- 
tim that her mother would be proud of her for 
engaging in sexual activities with defendant. 
State v. Osborne, 251 S.W.3d 1, 2007 Tenn. 
Crim. App. LEXIS 689 (Tenn. Crim. App. Aug. 
28, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 59 (Tenn. Jan. 28, 2008). 

In connection with defendant’s rape of a child 
convictions, while the trial court did not specifi- 
cally address the defendant’s motive for com- 
mitting these offenses against his step-daugh- 
ter, the record supported application of the 
factor under T.C.A. § 40-35-114(7) given that 
the step-daughter’s pregnancy indicated that 
defendant achieved climax and the transac- 
tional nature of the relationship as described by 
the step-daughter. State v. Kimble, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 826 (Tenn. 
Crim. App. Nov. 7, 2018). 


9. Use of Firearm, Explosive, or Deadly 
Weapon. 

Use of a firearm is not an element of murder 
in the second degree, and, if the accused com- 
mits murder in the second degree by shooting 
the victim with a firearm, this sentencing factor 
can be used to enhance the accused’s sentence. 
State v. Raines, 882 S.W.2d 376, 1994 Tenn. 
Crim. App. LEXIS 132 (Tenn. Crim. App. 1994), 
appeal denied, 1994 Tenn. LEXIS 223 (Tenn. 
July 5, 1994); State v. Butler, 900 S.W.2d 305, 
1994 Tenn. Crim. App. LEXIS 585 (Tenn. Crim. 
App. 1994). 

The deadly weapon enhancement factor is 
not unconstitutionally vague. State v. Baxter, 
938 S.W.2d 697, 1996 Tenn. Crim. App. LEXIS 
454 (Tenn. Crim. App. 1996). 

Use of a knife is not an element of second 
degree murder. State v. Baxter, 938 S.W.2d 697, 
1996 Tenn. Crim. App. LEXIS 454 (Tenn. Crim. 
App. 1996). 


40-35-114 


Use of a knife was an element of aggravated 
rape but was not an element of aggravated 
burglary. State v. Baker, 956 S.W.2d 8, 1997 
Tenn. Crim. App. LEXIS 51 (Tenn. Crim. App. 
1997). 

Use of a knife and hammer in the commission 
of theft justified the application of this en- 
hancement factor. State v. Alexander, 957 
S.W.2d 1, 1997 Tenn. Crim. App. LEXIS 240 
(Tenn. Crim. App. 1997). 

The use of a deadly weapon is not an essen- 
tial element of an aggravated assault causing 
serious bodily injury, and thus can be used as 
an enhancement factor in sentencing following 
conviction of that offense. State v. Carter, 986 
S.W.2d 596, 1998 Tenn. Crim. App. LEXIS 166 
(Tenn. Crim. App. 1998). 

Although defendant did not challenge the 
application of this enhancement factor, the 
court determined that it was improperly ap- 
plied because this factor cannot be applied to a 
sentence for aggravated rape committed with a 
weapon due to the fact that it is an element of 
the offense. State v. Spratt, 31 S.W.3d 587, 2000 
Tenn. Crim. App. LEXIS 465 (Tenn. Crim. App. 
2000). 

Defendant’s effective 29-year sentence after 
he was convicted of drug charges were proper 
under T.C.A. §§ 40-35-112(a)(1)-(4) and 40-35- 
114(1), (9) because the trial court followed the 
statutory sentencing procedure, made findings 
of facts that were adequately supported in the 
record, and gave due consideration to the prin- 
ciples that were relevant to sentencing. In part, 
the trial testimony established that 17 firearms 
were found in various locations around defen- 
dant’s residence and at trial, an agent testified 
that he found a revolver with five rounds in it 
lying on a table in plain view in the recreation 
room. State v. Hayes, 337 S.W.3d 235, 2010 
Tenn. Crim. App. LEXIS 684 (Tenn. Crim. App. 
Aug. 18, 2010), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 152 (Tenn. Feb. 17, 2011). 

In a case where defendant was indicted for 
second degree murder, but convicted of the 
lesser-included offense of voluntary man- 
slaughter, the trial court did not err in denying 
defendant’s request for an alternative sentence 
because, although defendant did not have a 
prior criminal history, and only one enhance- 
ment factor was applicable — that defendant 
possessed and employed a firearm during the 
offense, the trial court did not find any appli- 
cable mitigating factors; the trial court found 
that defendant was not an appropriate candi- 
date for alternative sentencing as she was 
totally unrepentant from a_ responsibility 
standpoint; and the trial court found that giv- 
ing defendant probation would depreciate the 
seriousness of the offense. State v. Elliott, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 26, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 300 
(Tenn. May 28, 2017). 
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Because defendant was convicted of aggra- 
vated assault based on the use of a deadly 
weapon, the trial court erred in applying the 
enhancement factor for possession or employ- 
ment of a deadly weapon during the commis- 
sion of the offense since the enhancement factor 
was an element of the offense. State v. Clouse, 
—§$.W.3d —, 2017 Tenn. Crim. App. LEXIS 645 
(Tenn. Crim. App. July 20, 2017). 

Trial court inappropriately applied the en- 
hancement factor for possession of a firearm 
during the commission of the offense, as no 
evidence was presented that defendant actually 
possessed the weapons stolen from the victim’s 
residence. State v. Watkins, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 829 (Tenn. Crim. App. 
Sept. 8, 2017). 

Although a trial court erred by applying an 
enhancement factor for use of deadly weapon 
during the commission of the offense—because 
the use of a motor vehicle was an essential 
element of vehicular homicide by reckless con- 
duct—such error did not render defendant’s 
sentence excessive because defendant was sen- 
tenced as a Range I offender to a within-range 
sentence. State v. Pena, — S.W3d —, 2018 
Tenn. Crim. App. LEXIS 761 (Tenn. Crim. App. 
Oct. 8, 2018). 

Defendant’s 22-year sentence for second de- 
gree murder was not excessive because the 
sentence was within the 15 to 25-year statutory 
range; the trial court did not place significant 
weight upon the number of firearm crimes and 
deaths in the county in imposing a sentence but 
placed significant weight on defendant’s use of 
a firearm in killing the victim as an enhance- 
ment factor; in considering defendant’s state- 
ment, the trial court did not err in determining 
that defendant failed to accept responsibility 
for his actions, and that he, thus, was not 
remorseful as his claim that the victim’s death 
was accidental was not supported by the evi- 
dence; and the trial court considered all rel- 
evant sentencing principles when imposing the 
sentence. State v. Turner, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 259 (Tenn. Crim. App. 
Apr. 23, 2019). 


10. Risk to Life. 

There is a high risk to human life from the 
distribution of crack cocaine. The crime also 
involves great potential for bodily injury. State 
v. Millbrooks, 819 S.W.2d 441, 1991 Tenn. Crim. 
App. LEXIS 281 (Tenn. Crim. App. 1991). 

In case involving conviction for possession of 
cocaine with intent to sell, trial court could not 
use the inherent traits of cocaine to enhance 
sentence under the factor requiring commission 
of crime where risk to human life is high. State 
v. Marshall, 870 S.W.2d 532, 1993 Tenn. Crim. 
App. LEXIS 190 (Tenn. Crim. App. 1993), re- 
hearing denied, — S.W.2d —, 1993 Tenn. Crim. 
App. LEXIS 261 (Tenn. Crim. App. Apr. 29, 
1993). 
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The sentence enhancement factors that de- 
fendant had no hesitation about committing a 
crime when the “risk to human life was high” 
and that the “potential for bodily injury” to a 
victim was great” are not elements of the of- 
fense of aggravated assault causing serious 
bodily injury and could be used for enhance- 
ment purposes if the facts of the case warrant 
such use. State v. Jones, 883 S.W.2d 597, 1994 
Tenn. LEXIS 259 (Tenn. 1994). 

Trial court is not warranted in using factors 
to enhance a sentence involving a Schedule II 
controlled substance due to the “nature and 
circumstances” of the substance. State v. Keel, 
882 S.W.2d 410, 1994 Tenn. Crim. App. LEXIS 
270 (Tenn. Crim. App. 1994). 

In sentencing defendant for aggravated rape, 
armed robbery, and aggravated kidnapping, the 
enhancement factor pertaining to “committing 
a crime when the risk to human life was high” 
was inapplicable to the sentence for armed 
robbery since it was an element of that offense, 
but the facts showed that this factor did apply 
as to the rape and kidnapping convictions. 
Manning v. State, 883 S.W.2d 635, 1994 Tenn. 
Crim. App. LEXIS 69 (Tenn. Crim. App. 1994). 

The trial court should not have considered 
the factor regarding a commission of a crime 
when the risk to human life was high since this 
factor was inherent in the offense of aggravated 
assault. State v. Hill, 885 S.W.2d 357, 1994 
Tenn. Crim. App. LEXIS 73 (Tenn. Crim. App. 
1994). 

The factor involving high risk to human life 
was not inherent in the offense of attempted 
murder where persons other than the victim 
were present and could have been injured. 
State v. Makoka, 885 S.W.2d 366, 1994 Tenn. 
Crim. App. LEXIS 316 (Tenn. Crim. App. 1994). 

Trial court erred in using defendant’s lack of 
hesitation in committing the crime as an en- 
hancement factor where defendant was con- 
victed of second degree murder. State v. Butler, 
900 S.W.2d 305, 1994 Tenn. Crim. App. LEXIS 
585 (Tenn. Crim. App. 1994). 

The offense of aggravated robbery necessar- 
ily entails a high risk to human life and a 
potential for great bodily harm, thus, the trial 
court’s application of enhancement factors in 
sentencing for such offense was error. State v. 
Claybrooks, 910 S.W.2d 868, 1994 Tenn. Crim. 
App. LEXIS 738 (Tenn. Crim. App. 1994). 

In sentencing for conviction of aggravated 
robbery, absent any proof establishing risk to 
life other than the victim’s, the factor concern- 
ing risk to human life did not apply since it was 
an essential element of the offense. State v. 
King, 905 S.W.2d 207, 1995 Tenn. Crim. App. 
LEXIS 77 (Tenn. Crim. App. 1995), overruled, 
State v. Williams, 977 S.W.2d 101, 1998 Tenn. 
LEXIS 512 (Tenn. 1998). 

In sentencing defendant for especially aggra- 
vated kidnapping and especially aggravated 
robbery, the enhancement factor pertaining to 
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risk to life was inapplicable since it was based 
upon defendant’s use of a deadly weapon, an 
element of the offenses. State v. Kern, 909 
S.W.2d 5, 1993 Tenn. Crim. App. LEXIS 785 
(Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1994 Tenn. LEXIS 123 (Tenn. Apr. 4, 
1994); State v. Zonge, 973 S.W.2d 250, 1997 
Tenn. Crim. App. LEXIS 1017 (Tenn. Crim. 
App. 1997), rehearing denied, — S.W.3d —, 
1997 Tenn. Crim. App. LEXIS 1079 (Tenn. 
Crim. App. 1997). 

The factor pertaining to risk to life may be 
applied in situations where persons other than 
the victim are in the area and are subject to 
injury. State v. Sims, 909 S.W.2d 46, 1995 Tenn. 
Crim. App. LEXIS 392 (Tenn. Crim. App. 1995), 
overruled, State v. Osborne, — S.W.3d —, 1999 
Tenn. Crim. App. LEXIS 465 (Tenn. Crim. App. 
May 12, 1999), overruled in part, State v. Os- 
borne, — S.W.3d —, 1999 Tenn. Crim. App. 
LEXIS 465 (Tenn. Crim. App. May 12, 1999), 
overruled, State v. Price, — S.W.3d —, 1999 
Tenn. Crim. App. LEXIS 1154 (Tenn. Crim. 
App. Nov. 24, 1999), overruled in part, State v. 
Lowery, — S.W.38d —, 2000 Tenn. Crim. App. 
LEXIS 457 (Tenn. Crim. App. June 12, 2000). 

Upon a conviction for vehicular homicide by 
recklessness, enhancement factor may be ap- 
plied where the defendant creates a high risk to 
the life of a person other than the victim; 
conversely, if there is no risk to the life of a 
person other than the victim, the factor would 
be encompassed by the proof necessary to es- 
tablish an essential element of the offense, 
thus, it would not apply. State v. Bingham, 910 
S.W.2d 448, 1995 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. 1995), rehearing denied, — 
S.W.2d —, 1995 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. May 15, 1995), appeal de- 
nied, — S.W.2d —, 1995 Tenn. LEXIS 592 
(Tenn. Oct. 2, 1995), overruled in part, State v. 
Hooper, 29 S.W.3d 1, 2000 Tenn. LEXIS 535 
(Tenn. 2000), overruled in part, State v. Walker, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 200 
(Tenn. Crim. App. Mar. 16, 2017). 

In a murder prosecution, where defendant 
shot the victim in a crowded tavern which 
endangered a number of people, application of 
the risk to life factor was warranted. State v. 
Ruane, 912 S.W.2d 766, 1995 Tenn. Crim. App. 
LEXIS 584 (Tenn. Crim. App. 1995). 

In sentencing for aggravated rape, where 
defendant used no weapons in the commission 
of the offense and there was no evidence that 
defendant’s actions showed conduct clearly be- 
yond that necessary to prove the underlying 
offense, the factor pertaining to risk to life 
should not have been applied. State v. Williams, 
920 S.W.2d 247, 1995 Tenn. Crim. App. LEXIS 
817 (Tenn. Crim. App. 1995). 

In sentencing for especially aggravated rob- 
bery, the factor relating to risk to life did not 
apply. State v. Nix, 922 S.W.2d 894, 1995 Tenn. 
Crim. App. LEXIS 925 (Tenn. Crim. App. 1995), 
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appeal denied, — S.W.2d —, 1996 Tenn. LEXIS 
337 (Tenn. May 6, 1996). 

In sentencing for attempted first degree mur- 
der, the factor relating to risk to human life did 
not apply. State v. Nix, 922 S.W.2d 894, 1995 
Tenn. Crim. App. LEXIS 925 (Tenn. Crim. App. 
1995), appeal denied, — S.W.2d —, 1996 Tenn. 
LEXIS 337 (Tenn. May 6, 1996). 

In sentencing for aggravated rape, the factor 
pertaining to “risk to human life” did not apply 
where there was no evidence to support it. 
State v. Kissinger, 922 S.W.2d 482, 1996 Tenn. 
LEXIS 266 (Tenn. 1996). 

In sentencing for second degree murder, the 
enhancement factor relating to risk to life could 
not be used because it is inherent in the offense. 
State v. Belser, 945 S.W.2d 776, 1996 Tenn. 
Crim. App. LEXIS 568 (Tenn. Crim. App. 1996). 

Although use of a deadly weapon was an 
essential element of the especially aggravated 
kidnapping charge and could not be used to 
enhance the defendant’s sentence relative to 
the kidnapping victim, the defendant did create 
a high risk to human life when he waved the 
gun at the burglary victim. State v. Zonge, 973 
S.W.2d 250, 1997 Tenn. Crim. App. LEXIS 1017 
(Tenn. Crim. App. 1997), rehearing denied, — 
S.W.3d —, 1997 Tenn. Crim. App. LEXIS 1079 
(Tenn. Crim. App. 1997). 

A high risk to human life is not an essential 
element of every robbery offense and, as long as 
the evidence that established the robbery did 
not also establish that the defendant commit- 
ted the crime notwithstanding a high risk to 
human life, the existence of such a risk may be 
considered as an enhancement factor. State v. 
Lavender, 967 S.W.2d 803, 1998 Tenn. LEXIS 
251 (Tenn. 1998). 

Enhancement factor applied where the de- 
fendant convicted of homicide fired three shots 
into a car containing two people and the pas- 
senger testified that she ducked when she saw 
the explosion from the gun; thus, the defendant 
put the other passenger’s life at risk. State v. 
Kelley, 34 S.W.3d 471, 2000 Tenn. Crim. App. 
LEXIS 166 (Tenn. Crim. App. 2000), review or 
rehearing denied, — S.W.3d —, 2000 Tenn. 
LEXIS 667 (Tenn. Nov. 20, 2000). 

The “risk to human life” factor was properly 
applied against defendant convicted of aggra- 
vated arson based upon the risk of the lives of 
firefighters. State v. Lewis, 44 S.W.3d 501, 2001 
Tenn. LEXIS 417 (Tenn. 2001). 

Multiple resident aggravated arson is the 
very type of crime to which the legislature 
intended the “risk to human life” enhancement 
factor to be applicable. State v. Lewis, 44 
S.W.3d 501, 2001 Tenn. LEXIS 417 (Tenn. 
2001). 

Trial court properly applied an enhancement 
factor to defendant in connection with defen- 
dant’s conviction for vehicular assault in viola- 
tion of T.C.A. § 39-13-106(a) because when 
defendant collided with the victim’s vehicle, the 
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vehicle clipped the truck trailer in front of the 
victim, and the truck driver was in danger due 
to defendant’s driving; on, remand, the trial 
court was to determine the appropriate weight 
to be given to this factor. State v. Keathly, 145 
S.W.3d 123, 2003 Tenn. Crim. App. LEXIS 438 
(Tenn. Crim. App. 2003). 

Even if the trial court erred by considering 
T.C.A. § 40-35-114(10) in sentencing defen- 
dant, the sentences imposed by the trial court 
were not excessive because: (1) Defendant’s 
offenses endangered himself, law enforcement 
officers, and the general public solely to avoid 
being arrested for driving with a revoked li- 
cense; (2) Defendant had previously violated 
the conditions of his release into the commu- 
nity; and (3) Defendant manifested an inability 
or unwillingness to comply with probationary 
conditions. State v. Cross, 362 S.W.3d 512, 2012 
Tenn. LEXIS 155 (Tenn. Mar. 9, 2012). 

Defendant’s two-year sentence was not exces- 
sive given defendant’s decision to consume al- 
cohol and drive without sleeping the previous 
night while others were on the roadway, show- 
ing a disregard for the safety of others. State v. 
Sihapanya, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 968 (Tenn. Crim. App. Nov. 8, 
2013), affd in part, rev'd in part, 516 S.W.3d 
473, 2014 Tenn. LEXIS 366 (Tenn. Apr. 30, 
2014). 

Others were in the area when defendant 
began shooting, and thus the trial court did not 
abuse its discretion in applying the enhance- 
ment factor regarding no hesitation to commit a 
crime when the risk to human life was high, 
plus nothing established that the trial court 
wholly departed from the statutes in applying 
the various enhancement factors and within- 
range sentences; thus, there was no abuse of 
discretion in defendant’s sentences of 23 years 
for aggravated robbery, five years for aggra- 
vated assault, and four years for attempted 
voluntary manslaughter. State v. Steed, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. May 5, 2017). 

Trial court misapplied the single enhance- 
ment factor to which it made specific reference, 
that defendant had no hesitation about com- 
mitting a crime when the risk to human life 
was high, because the record contained no proof 
that any person other than the victim was put 
at risk by defendant’s offense. State v. Trent, 
533 S.W.3d 282, 2017 Tenn. LEXIS 710 (Tenn. 
Nov. 3, 2017). 

Trial court erred by applying the enhance- 
ment factor set forth in subsection (10) because 
a wreck occurred close to midnight, and the 
record did not indicate that other traffic or 
people were on the road who would have been 
endangered by defendant’s precarious driving. 
State v. Burnett, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 158 (Tenn. Crim. App. Feb. 
28, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 439 (Tenn. July 18, 2018). 
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Trial court could not have predicated the 
application of the enhancement factor under 
T.C.A. § 40-35-114(10), related to defendant 
having no hesitation when the risk to human 
life was high, on the risk to the victim’s own 
life, but the risk to the life of the victim’s son 
might qualify, as he was inside the residence at 
the time of the shooting and that the victim was 
shot from behind; the trial court did not abuse 
its discretion in applying this factor in connec- 
tion with defendant’s second-degree murder 
conviction. State v. Flippen, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 594 (Tenn. Crim. App. 
Aug. 9, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 682 (Tenn. Nov. 14, 2018). 

Trial court did not abuse its discretion in 
applying a sentencing enhancement factor be- 
cause the court determined that defendant’s 
behavior indicated little or no regard for human 
life and that defendant did not hesitate in 
committing a crime in which the risk for human 
life was high in that defendant drove in the 
wrong direction on an interstate highway and 
placed other drivers on the highway in danger. 
State v. Pena, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 761 (Tenn. Crim. App. Oct. 8, 
2018). 

Defendant’s consecutive sentences of 10 
years, three years, and three years for vehicu- 
lar homicide by intoxication and two vehicular 
assaults were proper because mid-range sen- 
tences were appropriate; the enhancement of 
her sentences was proper based on her actions 
causing a direct risk to the lives of people other 
than the victims, and her long history of unlaw- 
ful drug use; for purposes of consecutive sen- 
tencing, defendant was a dangerous offender as 
she had a long history of substance abuse and 
prior failed attempts at treatment, drove while 
intoxicated, caused a deadly head-on collision, 
and showed no concern for the victims; and 
alternative sentencing was not appropriate as 
she lacked potential for rehabilitation. State v. 
Beasley, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 765 (Tenn. Crim. App. Oct. 11, 2018). 

Trial court erred by applying enhancement 
factor 10 to defendant’s convictions because the 
husband and wife were the only people present 
at the time that defendant and his co-conspira- 
tors attacked and attempted to rob the victims. 
State v. Calles, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 796 (Tenn. Crim. App. Oct. 25, 
2018). 

Where defendant pled guilty to two counts of 
robbery in case 109738 and to aggravated rob- 
bery and robbery in case 109776, the trial court 
did not err in sentencing defendant as a Range 
II multiple offender to consecutive terms of 
eight years in case 109738 and 14 years in case 
109776 because, although there was no compe- 
tent evidence that there was a high risk to the 
life of someone other than the victim during the 
aggravated robbery with a deadly weapon, and 
the trial court misapplied enhancement factor 
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(10), the trial court did not abuse its discretion 
in sentencing defendant within the appropriate 
range for a multiple offender convicted of Class 
B felony aggravated robbery and Class C felony 
robbery. State v. Smith, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 840 (Tenn. Crim. App. 
Nov. 14, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant for drug crimes because 
the circumstances surrounding his sale of fen- 
tanyl, instead of mere possession of fentanyl, 
imposed a particularly high risk to human life, 
and the trial court found that defendant’s pre- 
vious criminal history, including three felony 
convictions and two prior misdemeanor drug 
convictions, supported sentencing him to the 
maximum within-range sentence. State v. 
Carter, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 188 (Tenn. Crim. App. Mar. 27, 2019). 


11. Serious Bodily Injury. 

The factor pertaining to infliction of serious 
bodily injury upon another person did not apply 
in sentencing a defendant for the offense of 
attempted murder. State v. Makoka, 885 
S.W.2d 366, 1994 Tenn. Crim. App. LEXIS 316 
(Tenn. Crim. App. 1994). 

In sentencing for convictions of aggravated 
sexual battery and aggravated rape, applica- 
tion of the enhancement factor concerning the 
infliction of bodily injury did not apply to the 
aggravated battery convictions, but the record 
supported a finding of bodily injury in connec- 
tion with the aggravated rape conviction. State 
v. Clabo, 905 S.W.2d 197, 1995 Tenn. Crim. App. 
LEXIS 37 (Tenn. Crim. App. 1995), appeal 
denied, — S.W.2d —, 1995 Tenn. LEXIS 312 
(Tenn. June 5, 1995). 

In sentencing defendant for especially aggra- 
vated kidnapping and especially aggravated 
robbery, the enhancement factor pertaining to 
the potential for bodily injury was inapplicable 
since it was based upon defendant’s use of a 
deadly weapon, an element of the offenses. 
State v. Kern, 909 S.W.2d 5, 1993 Tenn. Crim. 
App. LEXIS 785 (Tenn. Crim. App. 1993), ap- 
peal denied, — S.W.2d —, 1994 Tenn. LEXIS 
123 (Tenn. Apr. 4, 1994). 

In sentencing for aggravated rape, the factor 
pertaining to “serious bodily injury” did not 
apply where there was no evidence to support 
it. State v. Kissinger, 922 S.W.2d 482, 1996 
Tenn. LEXIS 266 (Tenn. 1996). 

Because bodily injury is not an essential 
element of the offense of attempted second- 
degree murder, it was proper to enhance defen- 
dant’s sentence for that offense with regard to a 
victim who was actually wounded. State v. 
Freeman, 943 S.W.2d 25, 1996 Tenn. Crim. 
App. LEXIS 606 (Tenn. Crim. App. 1996). 

A great potential for bodily injury is not an 
essential element of every robbery offense and, 
as long as the evidence that established the 
robbery did not also establish that the defen- 
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dant committed the crime notwithstanding a 
great potential for bodily injury, the existence 
of such a potential may be considered as an 
enhancement factor. State v. Lavender, 967 
S.W.2d 803, 1998 Tenn. LEXIS 251 (Tenn. 
1998). 

Evidence did not establish that the defen- 
dant’s crimes resulted in the victim’s serious 
bodily injury; thus, the enhancement factor for 
serious bodily injury did not apply. State v. 
Arnett, 49 S.W.3d 250, 2001 Tenn. LEXIS 538 
(Tenn. 2001). 

Defendant’s 10-year maximum sentence for 
aggravated assault that resulted in a perma- 
nent head injury to the victim was appropriate 
under T.C.A. § 40-35-114 given defendant’s 
lack of potential for rehabilitation, his past 
felony causing death, and the past failure of 
alternatives to incarceration. State v. Jones, 
341 S.W.3d 318, 2010 Tenn. Crim. App. LEXIS 
943 (Tenn. Crim. App. Nov. 5, 2010), appeal 
denied, — S.W.3d —, 2011 Tenn. LEXIS 251 
(Tenn. Mar. 9, 2011). 

Defendant was properly convicted of aggra- 
vated vehicular homicide, vehicular assault, 
and reckless endangerment with a deadly 
weapon because his intoxication proximately 
caused a car crash that killed his son and 
injured his nephew, while his convictions for 
vehicular assault and reckless endangerment 
both stemmed from the crash, his DUI convic- 
tion should merge with the vehicular assault 
conviction since it was a lesser-included offense 
and he could not be punished separately for one 
act of DUI that caused serious bodily injury, 
and the trial court properly considered the 
aggregating, mitigating, and sentencing fac- 
tors. State v. Steelman, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 936 (Tenn. Crim. App. 
Oct. 30, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 99 (Tenn. Feb. 14, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant because it specifically 
considered and applied the mitigating factor 
that defendant’s conduct did not cause serious 
bodily injury; the trial court specifically ac- 
knowledged defendant’s difficult childhood and 
its contribution to his drug issues, but it or- 
dered incarceration due to concern over defen- 
dant’s pattern of failed attempts at alternative 
sentencing. State v. Mathis, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 287 (Tenn. Crim. App. 
May 2, 2019). 


12. Potential for Bodily Injury. 

Trial court is not warranted in using factors 
to enhance a sentence involving a Schedule II 
controlled substance due to the “nature and 
circumstances” of the substance. State v. Keel, 
882 S.W.2d 410, 1994 Tenn. Crim. App. LEXIS 
270 (Tenn. Crim. App. 1994). 

The trial court should not have considered 
the factor that, based upon the circumstances 
of the crime committed by the defendant, the 
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potential for bodily injury to the victim was 
great since this factor is inherent in the offense 
of aggravated assault. State v. Hill, 885 S.W.2d 
357, 1994 Tenn. Crim. App: LEXIS 73 (Tenn. 
Crim. App. 1994). 

The offense of aggravated robbery necessar- 
ily entails a high risk to human life and a 
potential for great bodily harm, thus, the trial 
court’s application of enhancement factors in 
sentencing for such offense was error. State v. 
Claybrooks, 910 S.W.2d 868, 1994 Tenn. Crim. 
App. LEXIS 738 (Tenn. Crim. App. 1994). 

In sentencing for conviction of aggravated 
robbery, the factor concerning the potential for 
bodily injury to the victim did not apply since it 
was an essential element of the offense. State v. 
King, 905 S.W.2d 207, 1995 Tenn. Crim. App. 
LEXIS 77 (Tenn. Crim. App. 1995), overruled, 
State v. Williams, 977 S.W.2d 101, 1998 Tenn. 
LEXIS 512 (Tenn. 1998). 

The factor pertaining to the potential for 
bodily injury may be applied in situations 
where persons other than the victim are in the 
area and are subject to injury. State v. Sims, 
909 S.W.2d 46, 1995 Tenn. Crim. App. LEXIS 
392 (Tenn. Crim. App. 1995), overruled, State v. 
Osborne, — S.W.3d —, 1999 Tenn. Crim. App. 
LEXIS 465 (Tenn. Crim. App. May 12, 1999), 
overruled in part, State v. Osborne, — S.W.3d 
—, 1999 Tenn. Crim. App. LEXIS 465 (Tenn. 
Crim. App. May 12, 1999), overruled, State v. 
Price, — S.W.3d —, 1999 Tenn. Crim. App. 
LEXIS 1154 (Tenn. Crim. App. Nov. 24, 1999), 
overruled in part, State v. Lowery, — S.W.3d —, 
2000 Tenn. Crim. App. LEXIS 457 (Tenn. Crim. 
App. June 12, 2000). 

Enhancement factor regarding potential for 
bodily injury may not be applied to a conviction 
for vehicular homicide by recklessness. State v. 
Bingham, 910 S.W.2d 448, 1995 Tenn. Crim. 
App. LEXIS 105 (Tenn. Crim. App. 1995), re- 
hearing denied, — S.W.2d —, 1995 Tenn. Crim. 
App. LEXIS 407 (Tenn. Crim. App. May 15, 
1995), appeal denied, — S.W.2d —, 1995 Tenn. 
LEXIS 592 (Tenn. Oct. 2, 1995), overruled in 
part, State v. Hooper, 29 S.W.3d 1, 2000 Tenn. 
LEXIS 535 (Tenn. 2000), overruled in part, 
State v. Walker, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 200 (Tenn. Crim. App. Mar. 16, 
2017). 

The enhancement factor pertaining to the 
potential for bodily injury did not apply in 
sentencing for vehicular homicide and vehicu- 
lar assault. State v. Williamson, 919 S.W.2d 69, 
1995 Tenn. Crim. App. LEXIS 989 (Tenn. Crim. 
App. 1995). 

In sentencing for aggravated rape, the en- 
hancement factor pertaining to the potential 
for bodily injury does not apply absent extraor- 
dinary circumstances. State v. Williams, 920 
S.W.2d 247, 1995 Tenn. Crim. App. LEXIS 817 
(Tenn. Crim. App. 1995). 

In sentencing for attempted first degree mur- 
der, the factor relating to the potential for 
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bodily injury did not apply. State v. Nix, 922 
S.W.2d 894, 1995 Tenn. Crim. App. LEXIS 925 
(Tenn. Crim. App. 1995), appeal denied, — 
S.W.2d —, 1996 Tenn. LEXIS 337 (Tenn. May 6, 
1996). 

In sentencing for especially aggravated rob- 
bery, the factor relating to the potential for 
bodily injury did not apply. State v. Nix, 922 
S.W.2d 894, 1995 Tenn. Crim. App. LEXIS 925 
(Tenn. Crim. App. 1995), appeal denied, — 
S.W.2d —, 1996 Tenn. LEXIS 337 (Tenn. May 6, 
1996). 

In sentencing for second degree murder, the 
enhancement factor relating to the potential for 
bodily injury could not be used because it is 
inherent in the offense. State v. Belser, 945 
S.W.2d 776, 1996 Tenn. Crim. App. LEXIS 568 
(Tenn. Crim. App. 1996). 

The factor concerning the potential for bodily 
injury should not have been applied upon a 
conviction for aggravated child abuse for caus- 
ing serious bodily injury. State v. Jones, 953 
S.W.2d 695, 1996 Tenn. Crim. App. LEXIS 554 
(Tenn. Crim. App. 1996). 

The factor pertaining to potential for bodily 
injury did not apply to enhance a sentence for 
aggravated rape. State v. Baker, 956 S.W.2d 8, 
1997 Tenn. Crim. App. LEXIS 51 (Tenn. Crim. 
App. 1997). 

When a theft is committed by breaking into 
person’s house in the dead of night under 
circumstances in which it is reasonable to as- 
sume that a person is home, the potential for 
bodily injury to a victim is great. State v. 
Alexander, 957 S.W.2d 1, 1997 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. 1997). 

Trial court properly applied the enhancement 
factor which punishes more severely crimes 
where the potential for bodily injury to the 
victim was great, where defendant struck the 
victim on the head with enough force to shatter 
the bottle and dragged the victim around by the 
hair, creating a greater potential for bodily 
injury than is inherent in the crime of aggra- 
vated rape committed while in possession of a 
weapon. State v. Spratt, 31 S.W.3d 587, 2000 
Tenn. Crim. App. LEXIS 465 (Tenn. Crim. App. 
2000). 


13. Release Status. 

Factor pertaining to commission of a felony 
while on release from a prior felony conviction 
did not apply where defendant was on proba- 
tion from a misdemeanor. State v. Sims, 909 
S.W.2d 46, 1995 Tenn. Crim. App. LEXIS 392 
(Tenn. Crim. App. 1995), overruled, State v. 
Osborne, — S.W.3d —, 1999 Tenn. Crim. App. 
LEXIS 465 (Tenn. Crim. App. May 12, 1999), 
overruled in part, State v. Osborne, — S.W.3d 
—, 1999 Tenn. Crim. App. LEXIS 465 (Tenn. 
Crim. App. May 12, 1999), overruled, State v. 
Price, — S.W.3d —, 1999 Tenn. Crim. App. 
LEXIS 1154 (Tenn. Crim. App. Nov. 24, 1999), 
overruled in part, State v. Lowery, — S.W.3d —, 
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2000 Tenn. Crim. App. LEXIS 457 (Tenn. Crim. 
App. June 12, 2000). 

Enhancement factor set forth in subsection 
(18)(A) applied to defendant’s sentences be- 
cause defendant was on bail or some type of 
pretrial release when he committed the of- 
fenses; a grand jury had indicted defendant, 
and he pleaded guilty to three misdemeanors. 
State v. Burnett, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 158 (Tenn. Crim. App. Feb. 
28, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 439 (Tenn. July 18, 2018). 


14. Noncompliance with Conditions of Re- 
lease. 

Two prior parole violations were properly 
used to support enhancement based on defen- 
dant’s history of unwillingness to comply with 
conditions of sentence involving release into 
the community. State v. Baker, 956 S.W.2d 8, 
1997 Tenn. Crim. App. LEXIS 51 (Tenn. Crim. 
App. 1997). 

Defendant’s inability to comply with a com- 
munity corrections sentence supported the ap- 
plication of enhancement for previous history of 
unwillingness to comply with the conditions of 
sentence involving release in the community. 
State v. Elam, 7 S.W.3d 103, 1999 Tenn. Crim. 
App. LEXIS 768 (Tenn. Crim. App. 1999). 

The commission of the offense for which a 
defendant was being sentenced did not make 
the enhancement factor applicable because 
there must be a previous history of unwilling- 
ness to comply. State v. Adams, 45 S.W.3d 46, 
2000 Tenn. Crim. App. LEXIS 542 (Tenn. Crim. 
App. 2000), appeal denied, — S.W.3d —, 2001 
Tenn. LEXIS 251 (Tenn. Mar. 19, 2001). 

Defendant convicted of fourth DUI offense 
was properly sentenced to 4 years and ordered 
to pay a $10,000 fine. Trial court considered 
mitigating factors along with aggravating fac- 
tors, including defendant’s criminal history and 
his previous history of unwillingness to comply 
with the conditions of a sentence involving 
release into the community. State v. Butler, 108 
S.W.3d 845, 2003 Tenn. LEXIS 573 (Tenn. 
2003). 

There is no authority for the substitution of 
an oral directive for a valid court order, and 
therefore juvenile defendant was entitled to 
post-commitment relief after he was found to be 
in violation of the terms of probation based on 
an oral mandate for house arrest since he was 
entitled to notice under U.S. Const. amend. 
XIV, § 1 and Tenn. Const. art. I, § 8; moreover, 
the appeal was not moot because a finding of a 
probation violation could have had adverse 
consequences in the future. State v. Rodgers, 
235 S.W.3d 92, 2007 Tenn. LEXIS 744 (Tenn. 
Aug. 17, 2007). 

Trial court did not err by relying on T-.C.A. 
§ 40-35-114(8) in sentencing defendant be- 
cause the State presented the following evi- 
dence: (1) A probation violation report stem- 
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ming from an October 30, 1996 driving under 
the influence offense, (2) An affidavit of viola- 
tion of the 1992 probation for driving under the 
influence, as well as a signed probation viola- 
tion warrant for the same offense, and (3) A 
judgment of conviction for three driving under 
the influence offenses committed in 1996 prior 
to the expiration of defendant’s probation for 
his 1992 incest conviction. State v. Cross, 362 
S.W.3d 512, 2012 Tenn. LEXIS 155 (Tenn. Mar. 
9, 2012). 

Defendant’s effective 13-year sentence for 
aggravated assault was proper; it was within 
the discretion of the trial court to enhance 
defendant’s sentences based on his failure to 
comply with the conditions of his previous re- 
lease on parole, and the trial court properly 
found that defendant had an extensive record 
of criminal activity, which alone supported the 
imposition of consecutive sentencing. State v. 
Smith, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 632 (Tenn. Crim. App. Aug. 20, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
676 (Tenn. Nov. 14, 2018). 


15. Position of Trust. 

Defendant’s status of live-in boyfriend of the 
mother of the youngest rape victims is a suffi- 
cient basis for sentence enhancement abuse of a 
position of private trust. State v. Adams, 864 
S.W.2d 31, 1993 Tenn. LEXIS 286 (Tenn. 1993). 

The factor pertaining to defendant’s violation 
of a position of public trust may be applicable to 
convictions for sex offenses against minors. 
State v. McKnight, 900 S.W.2d 36, 1994 Tenn. 
Crim. App. LEXIS 759 (Tenn. Crim. App. 1994), 
appeal denied, — S.W.2d —, 1995 Tenn. LEXIS 
58 (Tenn. 1995), overruled, State v. Collier, 411 
S.W.3d 886, 2013 Tenn. LEXIS 636 (Tenn. Aug. 
12, 2013). 

Defendant’s abuse of his position of private 
trust as the victim’s father charged with her 
care and control was sufficient for application of 
the pertinent sentence enhancement factor. 
State v. Hayes, 899 S.W.2d 175, 1995 Tenn. 
Crim. App. LEXIS 25 (Tenn. Crim. App. 1995). 

Defendant’s use of his position as the victim’s 
brother to facilitate the commission of forgeries 
justified application of the enhancement factor 
concerning the abuse of a private or public 
trust. State v. Franklin, 919 S.W.2d 362, 1995 
Tenn. Crim. App. LEXIS 880 (Tenn. Crim. App. 
1995). 

In sentencing for aggravated rape and aggra- 
vated sexual battery, the factor pertaining to 
“abuse of trust” applied where defendant had a 
long relationship with the victims’ mother and 
she entrusted him with the care of the victims 
for whom he was, in many ways, a surrogate 
father. State v. Kissinger, 922 S.W.2d 482, 1996 
Tenn. LEXIS 266 (Tenn. 1996). 

In sentencing for aggravated sexual battery, 
the factor pertaining to “abuse of trust” did not 
apply where defendant was a casual visitor in 
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the house at the time the offense occurred and, 
although the victim was acquainted with defen- 
dant, nothing demonstrated that he occupied 
any relationship to her that promoted confi- 
dence, reliability, or faith in him. State v. Kiss- 
inger, 922 S.W.2d 482, 1996 Tenn. LEXIS 266 
(Tenn. 1996). 

Where victims lived in defendant’s home and 
he was described as a “father figure” and as the 
“caretaker” of the children, application of the 
“trust” factor was appropriate. State v. Jerni- 
gan, 929 S.W.2d 391, 1996 Tenn. Crim. App. 
LEXIS 116 (Tenn. Crim. App. 1996). 

The “private position of trust abuse” factor is 
completely separate from the “vulnerability” 
factor; it takes separate facts to support each 
factor, and the evidence may support either one 
independent of the other. State v. Jernigan, 929 
S.W.2d 391, 1996 Tenn. Crim. App. LEXIS 116 
(Tenn. Crim. App. 1996). 

Defendant’s continuing criminal activity 
while he was on probation did not constitute a 
breach of trust for purposes of the enhancement 
factor pertaining to “abuse of trust.” State v. 
Seay, 945 S.W.2d 755, 1996 Tenn. Crim. App. 
LEXIS 119 (Tenn. Crim. App. 1996), appeal 
dismissed, — S.W.2d —, 1998 Tenn. Crim. App. 
LEXIS 1251 (1998 Tenn. Crim. App. LEXIS 
1251). 

Defendant’s abuse of his position of private 
trust could be applied in sentencing him for the 
rape of his daughter, even though he also re- 
ceived a consecutive sentence for incest. State v. 
Jones, 953 S.W.2d 695, 1996 Tenn. Crim. App. 
LEXIS 554 (Tenn. Crim. App. 1996). 

As a developmental technician at a facility 
for the retarded, defendant occupied a position 
of trust in relationship to the victim, a resident 
of the facility. State v. Leggs, 955 S.W.2d 845, 
1997 Tenn. Crim. App. LEXIS 192 (Tenn. Crim. 
App. 1997), overruled, State v. Hooper, 29 
S.W.3d 1, 2000 Tenn. LEXIS 535 (Tenn. 2000). 

The defendants occupied a position of trust 
as extended parents with respect to a child- 
victim of rape and attempted murder where 
they lived with the child-victim and her mother, 
provided the child with food, expressed concern 
over the child’s safety, bathed her, told her 
when it was time for bed, and disciplined her. 
State v. Griffis, 964 S.W.2d 577, 1997 Tenn. 
Crim. App. LEXIS 427 (Tenn. Crim. App. 1997). 

Enhancement factor is construed to apply 
only where there is evidence that the nature of 
the relationship between the perpetrator and 
the adult victim caused the victim to be par- 
ticularly vulnerable. State v. Gutierrez, 5 
S.W.3d 641, 1999 Tenn. LEXIS 606 (Tenn. 
1999). 

Adults sharing a household are not in a per 
se position of trust. State v. Gutierrez, 5 S.W.3d 
641, 1999 Tenn. LEXIS 606 (Tenn. 1999). 

The determination of the existence of a posi- 
tion of trust does not depend on the length or 
formality of the relationship; rather, the court 
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should look to see whether the offender for- 
mally or informally stood in a relationship to 
the victim that promoted confidence, reliability, 
or faith. State v. Blackstock, 19 S.W.3d 200, 
2000 Tenn. LEXIS 168 (Tenn. 2000). 

Where the adult perpetrator and minor vic- 
tim are members of the same household, the 
adult occupies a position of presumptive pri- 
vate trust with respect to the minor; however, 
the court failed to take into account defendant’s 
mental impairment as it related to the nature 
of the defendant’s relationship with the child. 
Thus, under the unique facts of this case, the 
evidence was insufficient to apply the abuse of 
trust factor. State v. Blackstock, 19 S.W.3d 200, 
2000 Tenn. LEXIS 168 (Tenn. 2000). 

The court gave significant weight to the fact 
that defendant, who abused his two daughters 
(both under six years old), abused a position of 
private trust as a parent. State v. Turner, 30 
S.W.3d 355, 2000 Tenn. Crim. App. LEXIS 89 
(Tenn. Crim. App. 2000), appeal denied, — 
S.W.3d —, 2000 Tenn. LEXIS 479 (Tenn. Sept. 
5, 2000). 

Trial court did not err in applying the en- 
hancement factor in T.C.A. § 40-35-114(14) as 
the proof showed that defendant was the vic- 
tim’s stepfather. It was not necessary for the 
State to officer proof that the victim and defen- 
dant enjoyed a close personal relationship. 
State v. Fann, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 542 (Tenn. Crim. App. July 12, 
2012), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 945 (Tenn. Dec. 12, 2012). 

Trial court did not abuse its discretion in 
rejecting defendant’s request to be sentenced as 
an especially mitigated offender because the 
enhancement factor that defendant had abused 
a position of public trust was shown by the 
evidence, as she forged receipts for amounts 
she spent using her county purchase card. 
State v. Finch, 465 S.W.3d 584, 2013 Tenn. 
Crim. App. LEXIS 1016 (Tenn. Crim. App. Nov. 
22, 2013), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 548 (Tenn. June 24, 2014). 

After defendant was convicted of two counts 
of aggravated sexual battery involving a minor 
victim, enhancement factor involving “abuse of 
a position of trust” applied because defendant 
was entrusted as the victim’s caretaker when 
she stayed at defendant’s house and at the 
mother’s apartment, defendant was aware the 
victim would be alone with him at both resi- 
dences, and defendant accepted responsibility 
for the victim’s well-being during that time by 
consenting to the stay. State v. Frausto, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 1130 
(Tenn. Crim. App. Dec. 23, 2013), affd in part, 
rev'd in part, 463 S.W.3d 469, 2015 Tenn. 
LEXIS 272 (Tenn. Apr. 1, 2015). 

In a case where defendant was indicted for 
rape of a child and entered a best-interest 
guilty plea to incest, the trial court did not 
abuse its discretion in sentencing defendant to 
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serve a term of six years because it was clear 
from the transcript of the sentencing hearing 
that the trial court followed all necessary sen- 
tencing considerations; the trial court properly 
applied enhancement factor (14), as defendant, 
who was married to the victim’s sister at the 
time, abused a position of trust by twice forcing 
the then 11-year-old victim, who was deaf and 
communicated with sign language, to perform 
oral sex on him; and the victim’s mother testi- 
fied as to the devastating and lasting effects 
those forced acts had on the victim. State v. 
Cole, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 70 (Tenn. Crim. App. Jan. 30, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
354 (Tenn. May 30, 2017). 

In sentencing defendant for statutory rape 
and solicitation of a minor, the trial court 
properly applied the enhancement fact that 
defendant abused a position of public or private 
trust because the victim was a friend of defen- 
dant’s son, and defendant’s first sexual encoun- 
ter with the victim occurred while the victim 
was in her care while at her home visiting her 
son. State v. Hodges, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 644 (Tenn. Crim. App. July 
20, 2017). 

Defendant’s 18-year sentence for aggravated 
child abuse was not excessive because as a 
Range I standard offender convicted of a Class 
A felony he was subject to a sentencing range of 
15 to 25 years, and the trial court properly 
enhanced defendant’s sentence based on his 
position of trust with the victim, namely being 
the victim’s father. State v. Iceman, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 931 (Tenn. 
Crim. App. Oct. 24, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 133 (Tenn. Feb. 
14, 2018). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in imposing a 
five-year sentence because defendant was eli- 
gible for a sentence of three to six years; and, 
although the trial court misapplied the en- 
hancement factor that defendant committed 
the crime to gratify his desire for pleasure or 
excitement as that factor was an element of 
attempted aggravated sexual battery, the trial 
court properly found as a separate enhance- 
ment factor that defendant abused a position of 
trust when he terminated the parental rights of 
the victim’s biological parents and then subse- 
quently sexually abused her. State v. Sexton, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 8 
(Tenn. Crim. App. Jan. 5, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated sexual battery, in 
which the convictions were merged, defendant’s 
12-year sentence, although the maximum, was 
not excessive because he had a history of crimi- 
nal convictions in addition to those necessary to 
establish his range; and he occupied a position 
of private trust with respect to the victim as the 
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testimony at trial from the victim, her mother, 
her stepbrother, and defendant himself estab- 
lished that he was the victim’s stepfather and 
that he lived with the victim and her family for 
several years prior to the incident. State v. 
Smith, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 33 (Tenn. Crim. App. Jan. 16, 2018). 

Even though the trial court erred by finding 
that defendant abused a position of private 
trust based on his relationship with his adult 
girlfriend, the court held that defendant’s 25- 
year sentence for second-decree murder was 
justified because he used a rifle during the 
crime. State v. Howard, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 97 (Tenn. Crim. App. 
Feb. 12, 2018). 

In a case in which defendant pled guilty to 
three counts of aggravated sexual battery of his 
biological minor child, the trial court did not err 
in imposing a sentence of 10 years for each 
count to be served in confinement because, 
although the trial court erred in applying the 
enhancement factor that the victim was par- 
ticularly vulnerable, the trial court acted 
within its discretion in refusing to mitigate 
defendant’s sentence as there was a lack of 
proof supporting defendant’s potential for reha- 
bilitation or his military service, and the only 
proof offered concerning his remorse was his 
self-serving statements; and the enhancement 
factor that defendant abused a position of pri- 
vate trust was properly applied. State v. Penny, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 302 
(Tenn. Crim. App. Apr. 23, 2018). 

Even assuming that the trial court misap- 
plied the criminal behavior enhancement factor 
in connection with defendant’s conviction of 
rape of a child and especially aggravated sexual 
exploitation of a minor, the trial court consid- 
ered all the relevant principles associated with 
sentencing, and defendant conceded that the 
trial court appropriately applied the enhance- 
ment factor of the abuse of a position of trust. 
State v. Baskins, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 416 (Tenn. Crim. App. May 
31, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 553 (Tenn. Sept. 14, 2018). 

Defendant’s 10-year sentence as a Range I 
offender for aggravated sexual battery was 
proper; his sentence fell within the applicable 
sentencing range and was presumed reason- 
able, the trial court properly weighed the appli- 
cable enhancement factors and found no miti- 
gating factors applied, and the State provided 
sufficient facts to establish that defendant 
abused a position of private trust, which he 
conceded. State v. Bergum, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 705 (Tenn. Crim. App. 
Sept. 18, 2018). 

In connection with defendant’s rape of a child 
convictions, the victim viewed defendant as 
being her father and the victim was made 
captive because if she refused defendant’s ad- 
vances, she would be punished, and thus the 
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record supported the application of the viola- 
tion of a position of private trust enhancement 
factor. State v. Kimble, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 826 (Tenn. Crim. App. Nov. 
7, 2018). 

Defendant’s within-range sentence of 10 
years and six months for rape was proper, as he 
was not eligible for probation, the trial court 
considered all relevant factors, and the trial 
court properly applied the enhancements for 
abusing a position of trust, as defendant was a 
pastor, and the offense was committed to 
gratify defendant’s desire for pleasure, as he 
orchestrated the absence of others, including 
his daughter, when taking the victim to an 
isolated area, and the only mitigating factor 
was the conduct did not threaten bodily injury. 
State v. Zeigler, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 83 (Tenn. Crim. App. Feb. 7, 2019). 

Defendant’s effective 40-year sentence was 
proper because (1) consecutive sentences were 
proper, as defendant was convicted of two or 
more crimes involving sexual abuse of a minor, 
(2) the sentences were within statutory ranges, 
and (3) applicable enhancement factors were 
properly applied. State v. Todd, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 250 (Tenn. Crim. 
App. Apr. 17, 2019). 


16. Juvenile Offenses. 

Acourt can only consider juvenile offenses for 
enhancement purposes. State v. Adams, 45 
S.W.3d 46, 2000 Tenn. Crim. App. LEXIS 542 
(Tenn. Crim. App. 2000), appeal denied, — 
S.W.3d —, 2001 Tenn. LEXIS 251 (Tenn. Mar. 
19, 2001). 

Enhancement factor applied where the de- 
fendant committed offenses as a juvenile in 
Maryland that would have been felonies if 
committed by an adult. State v. Adams, 45 
S.W.3d 46, 2000 Tenn. Crim. App. LEXIS 542 
(Tenn. Crim. App. 2000), appeal denied, — 
S.W.3d —, 2001 Tenn. LEXIS 251 (Tenn. Mar. 
19, 2001). 

As a juvenile, defendant was “convicted” of 
resisting arrest, unlawful taking means of con- 
veyance, and theft as a juvenile; these offenses 
would not constitute felonies if committed as an 
adult and thus could not be considered in 
sentencing, nor could the juvenile charges 
against him that were dismissed. State v. 
Slappey, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 348 (Tenn. Crim. App. June 6, 2019). 

As a 17-year-old, defendant was “convicted” 
in New Jersey of aggravated assault and sen- 
tenced to two years’ confinement; because this 
offense if committed by an adult would be a 
felony, the trial court could properly consider 
the offense in determining the manner and 
method of service of the sentence. State v. 
Slappey, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 348 (Tenn. Crim. App. June 6, 2019). 


17. Other Factors. 
Nonstatutory factors cannot be used to en- 
hance sentences. State v. Strickland, 885 
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S.W.2d 85, 1993 Tenn. Crim. App. LEXIS 620 
(Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1994 Tenn. LEXIS 52 (Tenn. Feb. 22, 
1994). 

In a rape prosecution, findings that “psycho- 
logical injury” was inflicted upon the victim and 
that confinement was necessary to avoid depre- 
ciating the seriousness of the offense did not 
establish any of the enhancement factors con- 
tained in T.C.A. § 40-35-114. State v. Reid, 882 
S.W.2d 423, 1994 Tenn. Crim. App. LEXIS 317 
(Tenn. Crim. App. 1994). 

In sentencing for theft, the trial court erred 
in applying as enhancement factors that the 
type of crime was prevalent in the community 
and that the particular crime was committed 
over an extended period of time. State v. Gris- 
som, 956 S.W.2d 514, 1997 Tenn. Crim. App. 
LEXIS 676 (Tenn. Crim. App. 1997). 

The defendant’s lack of truthfulness is not a 
proper consideration for increasing the length 
of his sentence. State v. Anderson, 985 S.W.2d 
9, 1997 Tenn. Crim. App. LEXIS 1296 (Tenn. 
Crim. App. 1997). 

Because there was no proof concerning the 
amount of the victim’s property loss resulting 
from a collision, the state was required on 
remand to provide proof of “particularly great” 
property loss to support the application of an 
enhancement factor under T.C.A. § 40-35-114 
to defendant in connection with defendant’s 
conviction of vehicular assault in violation of 
T.C.A. § 39-13-106(a). State v. Keathly, 145 
S.W.3d 123, 2003 Tenn. Crim. App. LEXIS 438 
(Tenn. Crim. App. 2003). 


18. Blakely’s Application. 

Tennessee Criminal Sentencing Reform Act 
of 1989, T.C.A. § 40-35-101 et seq., fails to 
satisfy U.S. Const. Amend. 6 insofar as it allows 
a presumptive sentence to be enhanced based 
on judicially determined facts; therefore, the 
judicial imposition of the aggravating factors 
violates the sixth amendment because a trial 
court could not have imposed the maximum 
sentence without the finding of aggravating 
factors. State v. Gomez, 239 S.W.3d 733, 2007 
Tenn. LEXIS 884 (Tenn. Oct. 9, 2007). 

Trial court erred by enhancing defendant’s 
sentence above the presumptive three-year 
maximum for abusing a position of public or 
private trust, or used a professional license in a 
manner that significantly facilitated the com- 
mission or the fulfillment of the offense, with- 
out a jury finding as required under Blakely v. 
Washington. State v. March, 293 S.W.3d 576, 
2008 Tenn. Crim. App. LEXIS 650 (Tenn. Crim. 
App. July 15, 2008). 

Trial court’s consideration of T.C.A. § 40-35- 
114(10) did not violate defendant’s sixth 
amendment rights under Blakely because de- 
fendant failed to acknowledge or address the 
various decisions in which the Tennessee Su- 
preme Court determined that the 2005 amend- 
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ments to Tennessee’s sentencing provisions re- 
moved presumptive sentences. State v. Cross, 
362 S.W.3d 512, 2012 Tenn. LEXIS 155 (Tenn. 
Mar. 9, 2012). 

Trial court’s enhancement of defendant’s sen- 
tence to forty years based on the existence of 
three enhancement factors not found by a jury 
was appropriate as sentencing arguments pre- 
viously cognizable under Blakely were ren- 
dered moot by the 2005 Amendments to the 
Sentencing Reform Act of 1989. State v. Davis, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. May 21, 2013), affd, 466 
S.W.3d 49, 2015 Tenn. LEXIS 463 (Tenn. June 
3, 2015). 


19. Right to Jury Trial. 

Petition for rehearing was granted and the 
court of criminal appeals held that the trial 
court’s use of statutory enhancement factors to 
increase the length of defendant’s numerous 
sentences for aggravated sexual battery to the 
maximum by applying T.C.A. § 40-35-114 vio- 
lated his sixth amendment right to trial by 
jury; no statutory enhancement factors were 
applicable to overcome the inertia of the pre- 
sumptive sentence, which on each count was 
eight years pursuant to T.C.A. § 40-35- 
112(a)(2), thereby yielding an effective sentence 
of thirty-two years. State v. Schiefelbein, 230 
S.W.3d 88, 2007 Tenn. Crim. App. LEXIS 213 
(Tenn. Crim. App. Mar. 7, 2007), appeal denied, 
State v. Shiefelbein, — S.W.3d —, 2007 Tenn. 
LEXIS 556 (Tenn. June 18, 2007). 


20. Application of Factors. 

Trial court’s misapplication of an enhance- 
ment or mitigating factor does not invalidate 
the sentence imposed unless the trial court 
wholly departed from Tennessee Criminal Sen- 
tencing Reform Act of 1989, as amended in 
2005; so long as there are other reasons consis- 
tent with the purposes and principles of sen- 
tencing, a sentence imposed within the appro- 
priate range should be upheld. State v. Bise, 
380 S.W.3d 682, 2012 Tenn. LEXIS 645 (Tenn. 
Sept. 26, 2012). 

Trial court did not abuse its discretion in 
determining the length of defendant’s sentence 
because it appropriately weighed the enhanc- 
ing and mitigating factors; defendant had a 
previous history of criminal convictions or 
criminal behavior, he was a leader in the com- 
mission of an offense involving two or more 
criminal actors, and before trial or sentencing, 
he failed to comply with the conditions of a 
sentence involving release into the community. 
State v. Madden, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 429 (Tenn. Crim. App. June 
5, 2018). 

Trial court did not abuse its discretion by 
imposing the maximum sentences for each of 
defendant’s Class A misdemeanor convictions 
because it considered the mitigating factors 
and found that none were applicable to defen- 
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dant. State v. Long, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 485 (Tenn. Crim. App. Oct. 3, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 611 (Tenn. Sept. 17, 2018). 

Although the trial court erred in relying on 
two sentencing enhancement factors, the 
within-range sentence was upheld, as two other 
factors were properly applied. State v. Lobbins, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 38 
(Tenn. Crim. App. Jan. 17, 2019). 


21. Factor Improperly Considered. 

Clear and unequivocal rule of law was 
breached in the application of two enhance- 
ment factors because defendant did not make 
any admissions, and the jury did not make any 
findings, with regard to those enhancement 
factors; a substantial right of defendant was 
adversely affected by the trial court’s applica- 
tion of those enhancement factors as it deprived 
him of his Sixth Amendment right to have a 
jury determine whether they applied. State v. 
Clouse, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 645 (Tenn. Crim. App. July 20, 2017). 

Although the trial court relied on an en- 
hancement factor—the personal injuries in- 
flicted upon the victim were particularly great 
—that was an element of the offense of child 
neglect, the trial court also applied as an en- 
hancement factor the fact that defendant acted 
in a position of trust as the day-care provider 
for the infant victim. Defendant failed to prove 
that the sentence was improper because the 
application of the second enhancement factor 
alone supported the sentence imposed by the 
trial court. State v. Buchanan, — S8.W.3d —, 
2018 Tenn. Crim. App. LEXIS 844 (Tenn. Crim. 
App. Nov. 15, 2018). 

Trial court abused its discretion in applying 
the enhancement factor based on intentionally 
selecting the victim because of her gender as 
defendant’s mother was not a victim in the 
current case or any other case relative to defen- 
dant; defendant was in a romantic relationship 
with his ex-wife when she was allegedly abused 
by defendant; and defendant was engaged to 
the victim at the time of the incident. State v. 
Simpson, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 173 (Tenn. Crim. App. Mar. 18, 2019). 


22. Propriety of Sentence. 

Evidence held sufficient to support trial 
court’s determination that enhancement fac- 
tors greatly outweighed mitigating factors. 
State v. Davis, 825 S.W.2d 109, 1991 Tenn. 
Crim. App. LEXIS 728 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1992 Tenn. LEXIS 
125 (Tenn. Jan. 27, 1992); State v. Moss, 13 
S.W.3d 374, 1999 Tenn. Crim. App. LEXIS 527 
(Tenn. Crim. App. 1999). 

The trial court’s findings on sentencing were 
supported by the record, although it incorrectly 
ignored the use of a firearm as an enhancement 
factor because such a use was not an element of 
second degree murder. State v. Shelton, 854 
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S.W.2d 116, 1992 Tenn. Crim. App. LEXIS 800 
(Tenn. Crim. App. 1992). 

Defendant convicted of eight counts of 
fraudulently obtaining controlled substance 
was properly sentenced to upper end of sen- 
tencing range on each count, even though there 
were five mitigating factors. There were also 
enhancement factors including: multiplicity of 
counts; more than one victim; and defendant, a 
respiratory technician, abused a private trust 
by stealing drug pads from doctors. State v. 
Cummings, 868 S.W.2d 661, 1992 Tenn. Crim. 
App. LEXIS 310 (Tenn. Crim. App. 1992). 

Evidence supported a finding of enhance- 
ment factors under T.C.A. § 40-35-114. State v. 
Holland, 860 S.W.2d 53, 1993 Tenn. Crim. App. 
LEXIS 288 (Tenn. Crim. App. 1993). 

Sentence of 11 months and 29 days, with 
release eligibility of 30%, for conviction of driv- 
ing under the influence was appropriate where 
defendant was a police officer and enhancement 
applied. State v. Dockery, 917 S.W.2d 258, 1995 
Tenn. Crim. App. LEXIS 868 (Tenn. Crim. App. 
1995), overruled, State v. Troutman, 979 
S.W.2d 271, 1998 Tenn. LEXIS 665 (Tenn. 
1998), overruled in part, State v. Troutman, 979 
S.W.2d 271, 1998 Tenn. LEXIS 665 (Tenn. 
1998). 

A sentence of two concurrent four-year terms 
was an appropriate penalty for convictions on 
two counts of forgery, where evidence of several 
enhancement factors was presented by the 
state and not challenged by the defendant. 
State v. Smith, 926 S.W.2d 267, 1995 Tenn. 
Crim. App. LEXIS 993 (Tenn. Crim. App. 1995). 

In reviewing defendant’s sentence for an ag- 
gravated sexual battery conviction pursuant to 
T.C.A. § 40-35-401(d) and considering the ap- 
propriate sentencing factors under T.C.A. 
§§ 40-35-103(5) and 40-35-210(b), defendant’s 
sentence of 12 years, which was within the 
sentencing range set out by T.C.A. § 40-35- 
112(a)(2), was appropriate because two sen- 
tencing enhancement factors applied to defen- 
dant as defendant had a previous history of 
sexual battery convictions which involved chil- 
dren, and defendant abused a position of pri- 
vate trust, since defendant was the victim’s 
uncle to whom the parents had entrusted the 
victim’s keeping on numerous occasions. State 
v. Jordan, 116 S.W.3d 8, 2003 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. 2003). 

Defendant’s sentences to sixteen years in 
prison for his rape conviction and a concurrent 
term of fifteen years for his aggravated bur- 
glary conviction were imposed in compliance 
with the sentencing act and were in compliance 
with U.S. Const. amend. 6; in imposing the 
sentences, the trial court applied a single miti- 
gating factor, that defendant’s conduct did not 
cause or threaten serious bodily injury, and it 
applied two enhancement factors, that defen- 
dant had a previous history of criminal convic- 
tions or criminal behavior in addition to those 
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necessary to establish the appropriate range 
and that defendant had a previous history of 
unwillingness to comply with the conditions of 
a sentence involving release in the community. 
State v. Scarborough, 201 S.W.3d 607, 2006 
Tenn. LEXIS 758 (Tenn. 2006). 

In defendant’s sale of .5 grams or more of 
cocaine within one thousand feet of a school 
case, the trial court did not err in sentencing 
defendant to the presumptive sentence of 
thirty-two years and six months for each con- 
viction where defendant responded voluntarily 
to the confidential informant’s request to pur- 
chase drugs and chose the location for the 
transaction. The sales occurred within a forty- 
eight hour time span, and defendant had a 
prior criminal record of selling drugs. State v. 
Lindsey, 208 S.W.3d 432, 2006 Tenn. Crim. App. 
LEXIS 328 (Tenn. Crim. App. 2006), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 731 
(Tenn. Aug. 21, 2006), dismissed, Lindsey v. 
Parker, — F. Supp. 2d —, 2013 U.S. Dist. 
LEXIS 102475 (E.D. Tenn. July 23, 2013). 

In defendant’s murder and arson case, the 
effective sentence of life imprisonment plus 
eight years was proper, because defendant set 
fire to the victim’s house and personal belong- 
ings in an effort to conceal the victim’s murder; 
the kitchen area of the house, as well as many 
of the victim’s personal belongings, were de- 
stroyed by the fire, and the remainder of the 
house and the victim’s belongings were dam- 
aged by smoke and water. State v. Gann, 251 
S.W.3d 446, 2007 Tenn. Crim. App. LEXIS 813 
(Tenn. Crim. App. Oct. 16, 2007), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 243 (Tenn. Apr. 
7, 2008), dismissed, Gann v. Lester, — F. Supp. 
2d —, 2016 U.S. Dist. LEXIS 120372 (E.D. 
Tenn. Sept. 7, 2016). 

In defendant’s attempted first degree murder 
and aggravated burglary case, consecutive, en- 
hanced sentences were proper because defen- 
dant had an extensive record of criminal activ- 
ity, and after the attack, one victim said that he 
had to depend on others, was unable to work or 
play sports with his children, and experienced 
constant pain. The other victim testified that he 
experienced depression and anxiety after the 
attack and that he no longer slept well. State v. 
Dickson, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 397 (Tenn. Crim. App. June 14, 2012), 
affd in part, rev'd in part, 413 S.W.3d 735, 2013 
Tenn. LEXIS 777 (Tenn. Oct. 8, 2013). 

Trial court properly sentenced defendant, a 
Range II, multiple offender, to 15 years of 
imprisonment for aggravated robbery because 
the sentence was within the statutory range, 
the trial court carefully considered the argu- 
ments of the parties, the evidence presented at 
the sentencing hearing, and the statutory fac- 
tors that defendant had three prior felony con- 
victions for aggravated robbery and had been 
on probation for the second offense at the time 
he committed the third, his actions were moti- 
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vated by a desire to buy more drugs, he was not 
a candidate for alternative sentencing, he was 
the leader of two actors in the commission of 
the aggravated robbery at issue, and he did not 
establish that the sentence was improper. State 
v. Roberts, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 28, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
378 (Tenn. June 7, 2017). 

Trial court did not err in sentencing defen- 
dant to a term of imprisonment, rather than 
alternative sentencing, after defendant pleaded 
of nolo contendere to attempted aggravated 
child neglect because the court found that con- 
finement was necessary to avoid depreciating 
the seriousness of the offense as defendant’s 
neglect left defendant’s child almost dead from 
malnutrition, the infant victim was particu- 
larly vulnerable, defendant abused defendant’s 
position of private trust with the victim, and 
defendant was not amenable to rehabilitation. 
State v. McLerran, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 729 (Tenn. Crim. App. Aug. 
16, 2017). 

Trial court properly enhanced defendant’s 
sentence because defendant had an extensive 
criminal history, including three felonies, and 
two failed opportunities to comply with a pro- 
bation sentence. State v. Maddle, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 438 (Tenn. Crim. 
App. June 7, 2018), appeal denied, —S.W.3d —, 
2018 Tenn. LEXIS 564 (Tenn. Sept. 13, 2018). 

Defendant’s sentence for second degree mur- 
der complied with the purposes and principles 
of the Sentencing Reform Act; the trial court 
found that multiple enhancement factors ap- 
plied and supported these findings with ample 
reasoning, and the trial court did not err in 
failing to apply mitigating factors, as defendant 
did not act under strong provocation because 
the victim was unarmed, he had a sustained 
intent to violate the law as evidenced by the 
fact that he had gone on the run, and he failed 
to appear remorseful. State v. Johnson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 564 
(Tenn. Crim. App. July 27, 2018). 

Defendant’s sentence of two years’ incarcera- 
tion for his child abuse conviction was within 
the appropriate range, and the record showed 
that the sentence imposed complied with the 
principles and purposes of the Sentencing Act. 
State v. Gresham, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 610 (Tenn. Crim. App. Aug. 
14, 2018). 


23. Sentence Upheld. 

Notwithstanding the trial court’s reliance on 
an erroneous enhancement factor, its imposi- 
tion of three-year sentences, which were within 
the sentencing range, was supported by the 
reasons it articulated in the record, including 
the need for deterrence; therefore, the interme- 
diate appellate court erred in reducing defen- 
dant’s sentence. State v. Bise, 380 S.W.3d 682, 
2012 Tenn. LEXIS 645 (Tenn. Sept. 26, 2012). 
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Notwithstanding the trial court’s reliance on 
an erroneous enhancement factor, its imposi- 
tion of three-year sentences, which were within 
the sentencing range, was supported by the 
reasons it articulated in the record, including 
the need for deterrence; therefore, the interme- 
diate appellate court erred in reducing defen- 
dant’s sentence. State v. Bise, 380 S.W.3d 682, 
2012 Tenn. LEXIS 645 (Tenn. Sept. 26, 2012). 

Trial court properly imposed consecutive sen- 
tences for defendant’s two convictions of at- 
tempted first-degree murder based on his ex- 
tensive criminal history, including 
misdemeanors, and the trial court’s finding 
that he was a dangerous offender who showed 
little regard for human life. State v. Dickson, 
413 8.W.3d 735, 2013 Tenn. LEXIS 777 (Tenn. 
Oct. 8, 2013). 

Trial court did not err when it ordered the 
maximum sentence for defendant’s aggravated 
robbery conviction because he conceded that 
the trial court properly applied two of the 
enhancement factors, the evidence supported 
the trial court’s application of those factors, and 
the sentence was within the applicable range. 
State v. Watts, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 36 (Tenn. Crim. App. Jan. 19, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 316 (Tenn. May 18, 2017). 

Trial court did not abuse its discretion by 
sentencing defendant to 12 years in prison for 
aggravated robbery where the sentencing 
range was eight to 12 years, the trial court 
found that multiple attempts at rehabilitation 
had failed, defendant had declined to seek help, 
and he had a significant history of criminal 
behavior beginning while he was a minor. State 
v. Taylor, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 40 (Tenn. Crim. App. Jan. 20, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
339 (Tenn. May 22, 2017). 

Defendant’s sentences of 20 years for rape 
and 10 years for incest were not excessive 
because he had eight prior felonies, the trial 
court found that he committed the offenses to 
gratify his desire for pleasure or excitement, 
there were multiple instances when he failed to 
comply with the conditions of release into the 
community, and he abused a position of private 
trust. State v. Belt, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 100 (Tenn. Crim. App. Feb. 
15, 2017). 

Defendant failed to show that the trial court 
abused its discretion in sentencing him because 
it applied four enhancement factors, which de- 
fendant did not contest, and found that those 
factors overwhelmed the single mitigating fac- 
tor. State v. Batts, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 228 (Tenn. Crim. App. Mar. 
27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 441 (Tenn. July 20, 2017). 

In connection with defendant’s convictions of 
facilitation of dogfighting, the trial court did 
not err in ordering defendant to serve 60 days 
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of his concurrent sentences of 11 months and 29 
days in confinement and the remainder on 
probation; he had a prior criminal history of 
felony conviction and several misdemeanor con- 
victions and he violated parole on at least one 
occasion. State v. Trent, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
Mar. 30, 2017). 

Trial court did not abuse its discretion by 
imposing the maximum available sentence for 
defendant’s convictions of evading arrest and 
operating a motor vehicle as a habitual traffic 
offender because his presentence report showed 
that he had numerous arrests, convictions, and 
failed attempts at probation, the trial court 
found that no mitigating factors and three 
enhancement factors applied, and it found two 
criteria for imposing consecutive sentences, as 
defendant was on probation and out on bail 
when he committed the instant offenses. State 
v. Marlin, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 307 (Tenn. Crim. App. Apr. 24, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
519 (Tenn. Aug. 16, 2017). 

Record supported the trial court’s imposition 
of an effective 10-year sentence for two counts 
of facilitation of aggravated child abuse and one 
count of facilitation of aggravated child neglect; 
defendant was a leader in the commission of an 
offense involving two or more criminal actors, 
he treated the victim with exceptional cruelty, 
and the personal injuries inflicted upon the 
victim were particularly great, for enhance- 
ment purposes, and the trial court carefully 
considered the evidence and the purposes and 
principles of sentencing, such that no abuse of 
discretion was found. State v. Ricketts, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 331 
(Tenn. Crim. App. May 5, 2017). 

Even if the court agreed that the trial court 
misapplied one enhancement factor and should 
have considered defendant’s mental illness, de- 
fendant would still not be entitled to relief, as 
the trial court found applicable four other en- 
hancement factors that defendant did not con- 
test, which was more than an adequate basis 
for enhancement; defendant agreed to a sen- 
tencing range of 18 - 23 years, and the trial 
court imposed a within-range sentence for at- 
tempted first degree murder consistent with 
the purposes and principles of the Sentencing 
Act. State v. Talley, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 340 (Tenn. Crim. App. May 
5, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 503 (Tenn. Aug. 16, 2017). 

Trial court did not abuse its discretion by 
sentencing defendant as a multiple offender to 
10 years in the Department of Correction at 
35% instead of alternative sentencing after he 
pleaded guilty to being a convicted felon in 
possession of a firearm with a prior violent 
felony because the record showed that the trial 
court considered the relevant sentencing prin- 
ciples and applied them to the facts of the case 
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and defendant had shown many times that he 
was unable to successfully complete a sentence 
involving probation or other forms of release 
into the community. State v. Ford, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 348 (Tenn. Crim. 
App. May 5, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 479 (Tenn. Aug. 18, 2017). 

Defendant’s mid-range sentence of 20 years 
for his second-degree murder conviction was 
not excessive where the record did not support 
the application of any mitigating factors, the 
trial court applied the enhancement factors 
that defendant possessed or employed a firearm 
during the commission of the offense and two 
children were present when he shot his wife, 
and the trial court properly considered the 
purposes and principles of sentencing. State v. 
Langston, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 374 (Tenn. Crim. App. May 12, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
603 (Tenn. Sept. 22, 2017). 

Five year sentence, one year beyond the 
minimum under T.C.A. § 40-35-112(b)(4) for 
facilitation of robbery under T.C.A. §§ 39-11- 
403(a) and 39-13-401(a) was proper; the trial 
court properly considered the factors under 
T.C.A. § 40-35-210(b) and applied enhance- 
ment factors under T.C.A. § 40-35-114(1), (8), 
(13)(C) related to defendant’s criminal history, 
his failure to comply with conditions of a sen- 
tence involving release into the community, and 
the fact that he was released on federal proba- 
tion at the time he committed the offense. State 
v. Shane, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. May 19, 2017). 

Trial court properly sentenced defendant be- 
cause the sentences were within the applicable 
range, and the trial court correctly applied all 
enhancement factors; the trial court identified 
several enhancement factors on the record, 
noting that defendant had no hesitation about 
committing a crime when the risk to human life 
was high, that defendant had a previous his- 
tory of criminal convictions, and that he was 
incarcerated in a penal institution on a felony 
conviction for second degree murder. State v. 
Armstrong, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 587 (Tenn. Crim. App. July 5, 
2017). 

Trial court did not abuse its discretion by 
imposing partially consecutive sentences be- 
cause it considered all appropriate principles; 
the trial court based its imposition of partially 
consecutive sentencing on the finding that de- 
fendant was a dangerous offender, and it made 
the appropriate statutory findings, as well as 
both requisite findings that the sentencing re- 
lated to the seriousness of the matter and that 
the extended sentence was necessary to protect 
the public. State v. Yangreek Tut Wal, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 598 (Tenn. 
Crim. App. July 6, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 799 (Tenn. Nov. 
16, 2017). 
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Trial court did not abuse its discretion in 
sentencing defendant to 10 years and six 
months for aggravated robbery under T.C.A. 
§ 39-13-402(a)(1); even if the trial court misap- 
plied the enhancement under T.C.A. § 40-35- 
114(17), the trial court found § 40-35-114(1) 
applicable, which was an adequate basis for 
enhancement, and defendant did not contest 
this, plus the trial court considered the pur- 
poses and principles of sentencing under T.C.A. 
§§ 40-35-210, 40-35-103. State v. Farris, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 620 
(Tenn. Crim. App. July 12, 2017). 

Because a trial court carefully considered the 
evidence, the enhancement and mitigating fac- 
tors, and the purposes and principles of sen- 
tencing, defendant failed to establish an abuse 
of discretion or to overcome the presumption of 
reasonableness afforded sentences within the 
applicable range; the trial court properly ap- 
plied enhancement factors, which supported 
the maximum sentence, and defendant did not 
object to the presentence report containing his 
prior convictions and probation revocations. 
State v. Blackman, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 636 (Tenn. Crim. App. July 
20, 2017). 

Trial court properly denied an alternative 
sentence based on defendant’s criminal history 
and probation violations, and his five-year sen- 
tences for three counts of possessing cocaine 
with intent to sell were within the statutory 
range under T.C.A. § 39-17-417(c)(2)(A), 40-35- 
112(a)(3); the trial court carefully considered 
the evidence, enhancement and mitigating fac- 
tors under T.C.A. §§ 40-35-113, 40-35-114, and 
the purposes and principles of sentencing un- 
der T.C.A. §§ 40-35-210, 40-35-102, 40-35-1038, 
and no abuse of discretion was found. State v. 
Cogshell, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 641 (Tenn. Crim. App. July 21, 2017). 

Trial court did not abuse its discretion by 
ordering a fully-incarcerated sentence because 
defendant had a lengthy criminal history and 
the trial court was concerned about his failure 
to comply with court orders; the trial court 
determined that only one mitigating factor ap- 
plied but gave it very little weight, and the trial 
court found that defendant had a previous 
history of criminal convictions and previously 
failed to comply with the conditions of a sen- 
tence. State v. Day, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 656 (Tenn. Crim. App. July 
27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 873 (Tenn. Dec. 6, 2017). 

Defendant’s maximum sentence was proper 
because, while it was error to apply an en- 
hancement based on more than one victim, 
since only one person qualified as a victim, 
defendant’s argument that it was error to use a 
single prior conviction both to establish defen- 
dant’s range I offender status and to apply an 
enhancement factor failed, as defendant would 
have been sentenced as a range I, standard 
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offender regardless of whether defendant had a 
prior conviction. State v. Bumpas, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 803 (Tenn. Crim. 
App. Sept. 1, 2017), review denied and ordered 
not published, — S.W.3d —, 2018 Tenn. LEXIS 
11 (Tenn. Jan. 17, 2018). 

Trial court did not abuse its discretion when 
sentencing defendant to the maximum sen- 
tences of incarceration available for each of 
defendant’s attempted first degree murder con- 
victions because the trial court relied heavily 
on defendant’s criminal history and noted de- 
fendant could have been sentenced as a Range 
II offender. In addition, the trial court found the 
facts established at trial indicated defendant 
was the leader in the commission of the of- 
fenses and that defendant acted without hesi- 
tation when the risk to human life was high. 
State v. Sims, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 814 (Tenn. Crim. App. Sept. 5, 
2017). 

Trial court properly imposed a sentence of 
ten years’ confinement because the sentence 
was within the statutory range and presumed 
reasonable; the trial court applied enhance- 
ment factors, none of which were in dispute, 
engaged in an exhaustive analysis of the pur- 
poses and principles of sentencing, and consid- 
ered as mitigating factors defendant’s accep- 
tance of responsibility and specifically noted 
that his allocution to the victim was sincere and 
that he was a person who could be saved. State 
v. Lyczkowski, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 913 (Tenn. Crim. App. Oct. 16, 
2017). 

Defendant's 22-year sentence for three 
counts of aggravated sexual battery was not 
excessive because his 1l-year sentences were 
within range, he had previous convictions for 
theft and attempted sale of a controlled sub- 
stance, and he conceded that he abused a 
position of trust based on the fact that the 
victim was his stepdaughter. State v. Mabe, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 920 
(Tenn. Crim. App. Oct. 18, 2017). 

Offenses involved a victim and were commit- 
ted to gratify defendant’s desire for pleasure, he 
abused a position of trust, and the victim was 
vulnerable, for purposes of the enhancement 
factors under T.C.A. § 40-35-114(4), (7), (14); 
the record supported the mid-range sentence of 
20 for rape of a child under T.C.A. § 39-15-522, 
the minimum sentences of five and eight years, 
respectively, for aggravated and especially ag- 
gravated sexual exploitation of a minor under 
T.C.A. §§ 39-17-1004(a)(1), 39-17-1005(a)(1). 
State v. Smartt, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 960 (Tenn. Crim. App. Nov. 14, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 193 (Tenn. Mar. 16, 2018). 

Defendant’s eight-year sentence for his Class 
D felony conviction for child abuse was proper 
because the trial court determined that the 
statutory range for defendant’s offense as a 


CRIMINAL PROCEDURE 


134 


Range II, multiple offender was four to eight 
years; for purposes of the aggravating factors, 
the presentence report listed defendant’s 23 
prior misdemeanors and two prior felonies, and 
defendant testified to an extensive history of 
criminal activity and to violating probation 
twice; and, for purposes of the enhancement 
factors, the trial court properly considered the 
victim’s vulnerability as the four-year-old vic- 
tim was mentally disabled and autistic, and 
that defendant abused his position as the vic- 
tim’s babysitter. State v. Gerg, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1012 (Tenn. 
Crim. App. Dec. 7, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 179 (Tenn. Mar. 
14, 2018). 

Defendant’s within-range sentence of 11 
years’ incarceration for aggravated robbery was 
not excessive because defendant had previously 
been adjudicated delinquent for conspiracy to 
commit aggravated robbery and had two pend- 
ing charges in criminal court at the time of 
sentencing; she had previously violated proba- 
tion and did not adhere to her conditions of 
release; and she was a leader in the commission 
of the offense as she initiated contact with the 
victim and asked him to meet her at a desig- 
nated location, and she communicated with 
another man to determine when the robbery 
should occur. State v. Taylor, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 1 (Tenn. Crim. App. 
Jan. 3, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 272 (Tenn. May 17, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum punish- 
ment of twenty-five years for his attempted 
first degree murder conviction because it per- 
formed an extensive analysis evidencing its 
reasons for imposing the maximum sentence; 
the trial court specifically stated that it consid- 
ered the purposes and principles of the 1989 
Sentencing Act, and it placed on the record 
what enhancement and mitigating factors it 
considered. State v. Scott, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 28 (Tenn. Crim. App. 
Jan. 17, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 285 (Tenn. May 16, 2018). 

Trial court did not abuse its discretion by 
denying alternative sentencing and by revoking 
defendant’s probation on a prior conviction, 
when defendant pleaded guilty to vehicular 
homicide by intoxication, because defendant’s 
conviction was for a Class B felony. Moreover, 
the court found that confinement was neces- 
sary to protect society because defendant had a 
long history of criminal conduct and measures 
less restrictive than confinement were unsuc- 
cessfully applied as defendant was sentenced to 
probation days before the auto accident oc- 
curred. State v. Privett, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 48 (Tenn. Crim. App. 
Jan. 24, 2018). 

Trial court did not abuse its discretion by 
sentencing defendant to 15 years as a Range III 
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persistent offender for theft because the trial 
court’s findings that he had a prior history of 
criminal convictions or behavior and he had 
failed to comply with the conditions of release 
into the community were supported by defen- 
dant’s presentence report. State v. Demling, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 68 
(Tenn. Crim. App. Jan. 30, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 359 
(Tenn. June 6, 2018). 

Trial court did not abuse its discretion by 
enhancing defendant’s sentences, and the 
length of the sentences were not excessive, 
because although the trial court misapplied two 
enhancement factors, it properly applied two 
other enhancement factors. State v. Burnett, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 158 
(Tenn. Crim. App. Feb. 28, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 439 
(Tenn. July 18, 2018). 

Trial court did not err in imposing a sentence 
of confinement and in denying defendant’s re- 
quest for probation or alternative sentencing 
because defendant had a long history of crimi- 
nal conduct and measures less restrictive than 
confinement had been applied unsuccessfully to 
defendant. Defendant was ineligible for com- 
munity corrections because defendant’s convic- 
tions for reckless endangerment and aggra- 
_vated burglary were crimes against a person 
and none of the programs available in the 
community recommended defendant for en- 
hanced probation. State v. Ray, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 162 (Tenn. Crim. 
App. Mar. 2, 2018). 

Defendant did not show that his 42-year 
sentence for one count of driving under the 
influence, fourth offense, and three counts of 
aggravated vehicular homicide was improper; 
the trial court sentenced defendant to a within 
range sentence, the trial court filed detailed 
findings of facts to support defendant’s sen- 
tence, including his criminal history and failure 
to comply with conditions of a sentence, and the 
trial court considered the purposes and prin- 
ciples of the Sentencing Act. State v. Fleming, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 218 
(Tenn. Crim. App. Mar. 22, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 420 
(Tenn. July 18, 2018). 

Trial court, after revoking defendant’s com- 
munity corrections sentence, did not abuse its 
discretion in resentencing defendant to a 
within range sentence for possession of cocaine 
and ordering defendant to serve the sentence in 
confinement because defendant had been ar- 
rested for and pleaded guilty to simple posses- 
sion and evading arrest and defendant had a 
previous history of criminal convictions or 
criminal behavior and an extensive history of 
failing to comply with court-ordered drug treat- 
ment programs and of absconding from super- 
vision. State v. Franklin, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 228 (Tenn. Crim. App. 


TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-114 


Mar. 27, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 442 (Tenn. July 18, 2018). 

Trial court did not err by enhancing defen- 
dant’s sentences and by ordering partial con- 
secutive sentencing, following defendant’s con- 
viction for two counts of aggravated rape, 
aggravated kidnapping, and domestic assault, 
because the court considered defendant’s previ- 
ous history of criminal convictions or criminal 
behavior and use of a deadly weapon, a Taser, 
during the commission of the offenses. The 
court also found that defendant posed a con- 
tinual danger to the community by defendant’s 
criminal activity and anti-societal lifestyle. 
State v. Brown, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 271 (Tenn. Crim. App. Apr. 11, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 525 (Tenn. Aug. 13, 2018). 

Twelve-year sentence imposed upon defen- 
dant for his conviction for vandalism was not 
excessive because the trial court properly ad- 
dressed the statutory factors it considered and 
the reasons for the sentence; the trial court 
determined that the level of damage defendant 
imposed was particularly great and that defen- 
dant demonstrated no remorse of any kind and 
posed a high risk for violence and thus, found 
the enhancing factors severely outweighed the 
applicable mitigating factors. State v. Swinford, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 292 
(Tenn. Crim. App. Apr. 17, 2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve partially consecu- 
tive sentences because it found that defendant 
was a professional criminal, had an extensive 
record of criminal activity, and committed the 
offenses while on probation; defendant’s alter- 
native sentence in his federal case was suffi- 
ciently similar to state probation, and thus, it 
was within the trial court’s discretion to con- 
sider that he committed the offenses while on 
federal probation. State v. Woods, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 301 (Tenn. Crim. 
App. Apr. 19, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 506 (Tenn. Aug. 8, 2018). 

Trial court did not abuse its discretion in 
enhancing defendant’s sentence, following de- 
fendant’s conviction for aggravated sexual bat- 
tery, because, although the court erroneously 
relied on the fact that the offense involved a 
high risk to human life as an enhancement, the 
court imposed a within-range sentence after 
finding that the victim was struck and then 
sexually assaulted while in a semi-conscious 
state. The trial court also noted that defendant 
had other criminal behavior and that the vic- 
tim’s ability to resist was impaired by alcohol. 
State v. Canales, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 344 (Tenn. Crim. App. May 
4, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to eight years for posses- 
sion of contraband in a penal institution; as a 
Range II multiple offender, defendant’s sen- 


40-35-114 


tence range was six to ten years, the trial court 
did not err in applying enhancement factors as 
defendant failed to comply the conditions of a 
sentence when the felony was committed, and 
the trial court also considered the mitigating 
factor that defendant’s criminal conduct nei- 
ther caused nor threatened serious bodily in- 
jury. State v. Champion, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 392 (Tenn. Crim. App. 
May 18, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 642 (Tenn. Oct. 11, 2018). 

Trial court did not err in imposing the maxi- 
mum in-range sentence of 40 years for defen- 
dant’s conviction of rape of a child and espe- 
cially aggravated sexual exploitation of a 
minor, as the trial court considered the mitigat- 
ing factors and determined that the enhance- 
ment factors far outweighed any mitigation, 
plus the trial court found the need to protect 
the community from defendant to be para- 
mount. State v. Baskins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 416 (Tenn. Crim. a 
May 31, 2018), appeal denied, — S.W.3d — 
2018 Tenn. LEXIS 553 (Tenn. Sept. 14, 2018). 

Trial court did not abuse its discretion in 
applying four sentencing factors, because de- 
fendant conceded that the enhancement for 
abuse of his professional license applied, the 
criminal history in the case involved six thefts 
over six years and thus, support a finding of a 
previous history of criminal behavior, multiple 
victims were involved, and the amount of dam- 
age was great, being almost three times that 
necessary to support the highest grade level of 
theft. State v. Hatmaker, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 439 (Tenn. Crim. App. 
June 8, 2018). 

Trial court properly sentenced defendant for 
his kidnapping and rape convictions because it 
considered the relevant principles, sentenced 
defendant to a within range sentence, and 
properly applied three enhancement factors 
based on the victim’s advanced age, the fact 
that defendant ejaculated, and the fact that 
defendant was on probation at the time of the 
offenses. State v. Stumbo, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 552 (Tenn. Crim. App. 
July 23, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant, a juvenile offender, to 
twelve years’ incarceration with a thirty per- 
cent release eligibility for multiple acts of van- 
dalism because the court considered the pur- 
poses and principles of sentencing and imposed 
within-range sentences. The court considered 
the evidence as it applied to defendant, noting 
defendant's mental limitations, defendant’s 
role in the video evidence, and the testimony as 
to defendant’s background and foster care 
placement. State v. Eckert, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 558 (Tenn. Crim. App. 
July 25, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to concurrent, within- 
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range sentences for second degree murder and 
aggravated child abuse convictions because the 
court did not err in considering a jail inmate’s 
testimony of defendant’s confession in imposing 
the sentences. Although the court misapplied 
the enhancement factor that the personal inju- 
ries suffered by the victim were particularly 
great to defendant’s aggravated child abuse 
conviction, the court did not wholly depart from 
the statutes in applying enhancement factors. 
State v. Russell, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 581 (Tenn. Crim. App. Aug. 3, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 719 (Tenn. Nov. 14, 2018). 

Even if the trial court misapplied certain 
enhancements, that was not a basis for rever- 
sal, as the trial court properly considered the 
statutory criteria and properly applied other 
enhancement factors, and the 20-year sentence 
for second-degree murder was consistent with 
the purposes and principles of sentencing. 
State v. Flippen, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 594 (Tenn. Crim. App. Aug. 9, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 682 (Tenn. Nov. 14, 2018). 

Trial court imposed a within applicable range 
sentence after properly considering the evi- 
dence adduced at trial and the sentencing hear- 
ing, the presentence report, the principles of 
sentencing, the parties’ arguments, the nature 
and characteristics of the crime, the potential 
for rehabilitation, and the evidence of enhanc- 
ing factors; therefore, defendant’s sentence was 
presumed reasonable. State v. Woodard, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 697 
(Tenn. Crim. App. Sept. 13, 2018). 

Trial court did not err by failing to find 
defendant to be an especially mitigated of- 
fender because the record supported the appli- 
cation of two enhancement factors, as it showed 
that it was defendant who concocted the 
scheme to defraud the motorcycle owner’s in- 
surance company and who directed his em- 
ployee to dispose of the motorcycle frame and 
engine, and that he exploited his position as a 
police officer by ensuring that he would be the 
officer who responded to the owner’s 911 call 
and by falsifying his report of the offense by 
putting another officer’s name on it. State v. 
Millan, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 810 (Tenn. Crim. App. Nov. 1, 2018). 

Trial court did not err in effectively sentenc- 
ing defendant to 12 years for his aggravated 
assault and aggravated robbery convictions be- 
cause defendant was sentenced to a within- 
range sentence as defendant faced a sentence of 
eight to 12 years for the aggravated robbery, 
and three to six years for the aggravated as- 
sault; the trial court properly applied enhance- 
ment factors based on defendant’s prior offense 
of theft of property, his role as a leader in the 
commission of the crime, his failure to complete 
judicial diversion, and his status on judicial 
diversion at the time of the commission of the 
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offense; and the trial court thoroughly and 
completely applied the statutory sentencing 
principles. State v. Godwin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 6 (Tenn. Crim. App. 
Jan. 4, 2019). 

Trial court did not abuse its discretion by 
sentencing defendant to 22 years in prison for 
second-degree murder because the record 
showed that it carefully considered the evi- 
dence as well has the proposed enhancement 
and mitigating factors, and it applied three 
enhancement factors based on defendant’s 
criminal history, his use of a firearm during the 
offense, and his release on probation five days 
before murdering the instant victim. Tenn. v. 
Satterfield, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 17 (Tenn. Crim. App. Jan. 8, 2019). 

Trial court did not err in sentencing defen- 
dant to the maximum sentence of six years for 
robbery, four years for felony evading arrest, 
and 11 months and 29 days for misdemeanor 
evading arrest because he had multiple arrests 
in his two years as an adult; he possessed a 
firearm during the commission of the offense; 
he previously failed to comply with the condi- 
tions of a sentence involving release into the 
community; he was released on bail or pretrial 
release when he committed the crime; and the 
offense of felony evading arrest involved more 
than one victim as the proof showed defendant 
crashed into a car containing multiple people. 
State v. Derring, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 32 (Tenn. Crim. App. Jan. 16, 
2019). 

Sentence and fines that were imposed for 
defendant’s possession with intent to sell/de- 
liver and possession of drug paraphernalia con- 
victions were in accordance with the applicable 
sentencing principles because the concurrent 
sentence was within the statutory range as 
defendant was a Range II, multiple offender 
with felony and misdemeanor convictions. The 
trial court also noted that defendant was on 
parole when committing the offenses and that 
not imposing some sentence to serve would 
have taken away from the seriousness of the 
offense. State v. Boykin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 124 (Tenn. Crim. App. 
Feb. 21, 2019). 

Defendant was properly convicted of sexual 
exploitation of a minor and aggravated sexual 
exploitation of a minor because, inter alia, he 
admitted to having child pornography on his 
phone, many of the children depicted in the 
3000 images and 23 videos were infants and 
toddlers and the trial court properly considered 
the evidence and statutory factors. State v. 
Norton, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Mar. 8, 2019). 
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Defendant’s within-range sentence was not 
excessive because the trial court considered the 
relevant principles, the evidence supported the 
trial court’s application of an enhancement 
factor that the rape was committed for pleasure 
or excitement but the trial court only gave 
slight weight to this factor, and the trial court 
gave weight to the enhancement factor that 
defendant was the leader in the commission of 
the offense, which defendant. State v. Watkins, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 184 
(Tenn. Crim. App. Mar. 26, 2019). 

Sentence of 24 years for second degree mur- 
der was supported by finding that defendant 
had a history of criminal convictions and be- 
havior, was a leader in the commission of the 
offense involving two or more actors, previously 
failed to comply with the conditions of a sen- 
tence involving release into the community, 
possessed a firearm during the offense, had no 
hesitation about committing a crime where the 
risk to human life was high, and was on proba- 
tion when the felony offense wss committed. 
State v. Pruitt, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 212 (Tenn. Crim. App. Apr. 4, 
2019). 

Trial court did not abuse its discretion by 
imposing the maximum sentence—when defen- 
dant pleaded guilty to soliciting sexual exploi- 
tation of a minor—because the court considered 
the applicable factors and accordingly imposed 
a sentence that was within the appropriate 
range and in compliance with the sentencing 
principles and purposes. State v. Gantt, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 213 
(Tenn. Crim. App. Apr. 4, 2019). 

Trial court did not abuse its discretion by 
imposing the within range sentence of three 
and a half years because it considered the 
principles and purposes of sentencing; the trial 
considered and then stated on the record the 
enhancement and mitigating factors considered 
and the reasons for imposing the sentence. 
State v. Mathis, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 287 (Tenn. Crim. App. May 2, 
2019). 


24. Sentence Upheld. 

Despite the trial court’s misapplication of the 
enhancement factor based on selecting the vic- 
tim based upon her gender, the trial court did 
not abuse its discretion in sentencing defen- 
dant to a within-range sentence of 25 years for 
second degree murder because the trial court 
properly applied the purposes and principles of 
the Sentencing Act. State v. Simpson, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 173 (Tenn. 
Crim. App. Mar. 18, 2019). 


(a) If a defendant is convicted of more than one (1) criminal offense, the 
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court shall order sentences to run consecutively or concurrently as provided by 
the criteria in this section. 

(b) The court may order sentences to run consecutively if the court finds by 
a preponderance of the evidence that: 

(1) The defendant is a professional criminal who has knowingly devoted 
the defendant’s life to criminal acts as a major source of livelihood; 

(2) The defendant is an offender whose record of criminal activity is 
extensive; 

(3) The defendant is a dangerous mentally abnormal person so declared 
by a competent psychiatrist who concludes as a result of an investigation 
prior to sentencing that the defendant’s criminal conduct has been charac- 
terized by a pattern of repetitive or compulsive behavior with heedless 
indifference to consequences; 

(4) The defendant is a dangerous offender whose behavior indicates little 
or no regard for human life and no hesitation about committing a crime in 
which the risk to human life is high; 

(5) The defendant is convicted of two (2) or more statutory offenses 
involving sexual abuse of a minor with consideration of the aggravating 
circumstances arising from the relationship between the defendant and 
victim or victims, the time span of defendant’s undetected sexual activity, 
the nature and scope of the sexual acts and the extent of the residual, 
physical and mental damage to the victim or victims; 

(6) The defendant is sentenced for an offense committed while on proba- 
tion; or 

(7) The defendant is sentenced for criminal contempt. 

(c) The finding concerning the imposition of consecutive or concurrent 
sentences is appealable by either party. 

(d) Sentences shall be ordered to run concurrently if the criteria noted in 
subsection (b) are not met, unless consecutive sentences are specifically 


required by statute or the Tennessee Rules of Criminal Procedure. 


History. 
Acts 1989, ch. 591, § 6; 1990, ch. 980, §§ 31, 
32. 


Sentencing Commission Comments. This 
statute is essentially a codification of two Ten- 
nessee supreme court cases dealing with con- 
current and consecutive sentencing: Gray uv. 
State, 538 S.W.2d 391 (Tenn. 1976) and State v. 
Taylor, 739 S.W.2d 227 (Tenn. 1987). In Taylor, 
the court held that consecutive sentences 
should not routinely be imposed in criminal 
cases and the aggregate maximum of consecu- 
tive terms must be reasonably related to the 
severity of the offenses involved. While this 
section permits consecutive sentencing, the 
trial judge has other available options, such as 
increasing the length of the sentence within the 
appropriate range depending on the presence of 
enhancing factors. However, where appropri- 
ate, consecutive sentences are authorized in the 
discretion of the court if the court finds one or 
more of the criteria as set forth in subsection 
(b). The first four criteria were taken directly 


from Gray v. State, supra, and the fifth was 
derived from State v. Taylor. The sixth and 
seventh criteria were added by the general 
assembly in 1990. In addition, the court is 
permitted to order consecutive sentencing 
where the defendant is convicted of “failure to 
appear” pursuant to § 39-16-609(f). 

It should be noted that Gray v. State, supra, 
contained an additional category based on the 
numbers of prior felony convictions. This addi- 
tional category has been built into the sentenc- 
ing structure which enhances the sentence 
ranges depending on the types and severity of 
the prior felony convictions. 

Subsection (d) provides that while consecu- 
tive sentences are discretionary, in a few in- 
stances, consecutive sentences are mandated 
either by statute or by Tenn. R. Crim. P. 32. For 
example, see § 39-16-605, which requires con- 
secutive sentences for escape from a penal 
institution, and § 40-20-111(b), which requires 
consecutive sentences for felonies committed 
while the defendant was released on bail. 
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Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 
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Attorney General Opinions. 

Applicability to felony and misdemeanor sen- 
tencing, OAG 98-0150, 1998 Tenn. AG LEXIS 
150 (8/12/98). 


NOTES TO DECISIONS 


Analysis 


. Professional Criminal. 

. Dangerous Offender. 

Consecutive Sentences. 

—Proper. 

. —Improper. 

—Enhanced Sentences. 

. —Probation. 

. —F ines. 

. Consideration of Expunged Conviction. 
10. Discretion of Court. 

11. Plain error. 

12. Lack of Appropriate Findings. 

13. Consideration of Factors. 

14, Proper Sentencing Considerations. 
15. Effective Assistance of Counsel. 
16. Review. 


WCHONABHNPR ONE 


1. Professional Criminal. 

Finding that defendant, convicted on four 
counts of bribing a public servant, was a pro- 
fessional criminal was justified where it was 
based upon the contents of defendant’s taped 
conversations showing that he was substan- 
tially involved in illegal gambling and derived 
substantial income therefrom. State v. Desirey, 
909 S.W.2d 20, 1995 Tenn. Crim. App. LEXIS 
304 (Tenn. Crim. App. 1995). 

T.C.A. § 40-35-115(b)(2) applies to offenders 
who have an extensive history of criminal con- 
victions and activities, not just to a consider- 
ation of the offenses before the sentencing 
court. State v. Palmer, 10 S.W.3d 638, 1999 
Tenn. Crim. App. LEXIS 663 (Tenn. Crim. App. 
1999). 

Trial court noted defendant’s prior convic- 
tion, current convictions, his actions in shoot- 
ing at an individual, and his prior delinquency 
finding as a juvenile for possession of a Sched- 
ule II controlled substance with the intent to 
sell; the trial court did not err in relying on the 
individual’s testimony and the trial court prop- 
erly found that defendant had an extensive 
record of criminal activity. State v. Steed, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. May 5, 2017). 


2. Dangerous Offender. 

Finding defendant a dangerous offender, 
standing alone, will not justify consecutive sen- 
tencing. State v. Woods, 814 S.W.2d 378, 1991 
Tenn. Crim. App. LEXIS 167 (Tenn. Crim. App. 
1991); State v. Braden, 867 S.W.2d 750, 1993 
Tenn. Crim. App. LEXIS 355 (Tenn. Crim. App. 
1993), appeal denied, — S.W.2d —, 1993 Tenn. 
LEXIS 387 (Tenn. Nov. 1, 1993). 


A defendant may not be required to serve 
multiple sentences consecutively on the ground 
he is a dangerous offender, unless the record 
establishes that: (a) The defendant’s behavior 
indicated little or no regard for human life, and 
he did not hesitate about committing a crime in 
which the risk to human life was high; (b) The 
circumstances surrounding the commission of 
the offense were aggravated; (c) Confinement 
for an extended period of time is necessary to 
protect society; and (d) The aggregate length of 
the sentences, if consecutive sentencing is or- 
dered, reasonably relates to the offenses for 
which the defendant stands convicted. State v. 
Woods, 814 S.W.2d 378, 1991 Tenn. Crim. App. 
LEXIS 167 (Tenn. Crim. App. 1991); State v. 
Kern, 909 S.W.2d 5, 1993 Tenn. Crim. App. 
LEXIS 785 (Tenn. Crim. App. 1993), appeal 
denied, — S.W.2d —, 1994 Tenn. LEXIS 123 
(Tenn. Apr. 4, 1994). 

The imposition of consecutive sentences on 
an offender found to be a dangerous offender 
requires, in addition to the application of gen- 
eral principles of sentencing, the finding that 
an extended sentence is necessary to protect 
the public against further criminal conduct by 
the defendant and that the consecutive sen- 
tences must reasonably relate to the severity of 
the offenses committed. State v. Wilkerson, 905 
S.W.2d 933, 1995 Tenn. LEXIS 437 (Tenn. 
1995). 

Defendant held to be a dangerous offender 
where the defendant repeatedly stabbed four 
unarmed, much smaller and virtually helpless 
people, and defendant’s previous convictions 
included reckless endangerment, aggravated 
assault and simple assault. State v. Palmer, 10 
S.W.3d 638, 1999 Tenn. Crim. App. LEXIS 663 
(Tenn. Crim. App. 1999). 

Fourteen-year-old defendant was permissi- 
bly classified as a dangerous offender where, 
despite being young, defendant was a leader in: 
the abduction of an entire family; the murders 
of a husband, wife and their six-year-old daugh- 
ter; and permanent life-threatening injuries to 
their three-year-old son. State v. Howell, 34 
S.W.3d 484, 2000 Tenn. Crim. App. LEXIS 167 
(Tenn. Crim. App. 2000), appeal denied, — 
S.W.3d —, 2000 Tenn. LEXIS 539 (Tenn. Sept. 
25, 2000), cert. denied, Sturgill v. Tennessee, 
149 L. Ed. 2d 478, 121 S. Ct. 1614, 532 U.S. 
977, 2001 U.S. LEXIS 2998 (2001). 

Court of criminal appeals did not err in 
remanding a case for a proper determination of 
whether defendant’s sentences had to be served 
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consecutively or concurrently because the trial 
court failed to address the factors required to 
impose consecutive sentences based on the dan- 
gerous offender classification; it did not demon- 
strate that the imposition of consecutive sen- 
tences reasonably related to the severity of the 
offenses or the total sentence was necessary to 
protect the public from defendant. State v. 
Pollard, 482 S.W.3d 851, 2013 Tenn. LEXIS 
1011 (Tenn. Dec. 20, 2013). 

Record supported the trial court’s findings 
that defendant was a dangerous offender, as 
the offense took place during the day in a public 
location, and the trial court found that consecu- 
tive sentences were necessary to protect the 
public; the trial court did not abuse its discre- 
tion in ordering defendant to serve his sen- 
tences for especially aggravated robbery and 
attempted voluntary manslaughter consecu- 
tively. State v. Steed, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 343 (Tenn. Crim. App. May 
b, 200), 

Trial court properly exercised its discretion in 
ordering defendant to serve his aggravated 
burglary sentence consecutively as defendant 
was a dangerous offender because the trial 
court found the circumstances surrounding the 
offenses were aggravated as defendant robbed 
three individuals at gunpoint in front of a 
four-year-old child; defendant committed the 
instant offenses while he was out on bond for 
other violent offenses, aggravated assault, van- 
dalism, and reckless endangerment; and defen- 
dant had an extensive juvenile criminal history, 
had dropped out of high school, and was in- 
volved in gang activity. State v. Johnson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 12 
(Tenn. Crim. App. Jan. 5, 2018). 

In a case in which the second defendant was 
convicted of first degree murder and especially 
aggravated kidnapping, the trial court did not 
err in finding the second defendant eligible for 
consecutive sentencing based on defendant be- 
ing a dangerous offender as his behavior indi- 
cated no regard for human life and he had no 
hesitation in committing a crime where the risk 
to human life was high because defendant 
engaged in the prolonged beating of the victim 
during which she suffered extensive traumatic 
injuries while hanging by her arms from the 
ceiling; defendant admitted the crimes commit- 
ted against the victim were cruel; and defen- 
dant had a criminal history for which he was on 
probation at the time of the victim’s kidnapping 
and murder. State v. Reynolds, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 864 (Tenn. Crim. 
App. Nov. 28, 2018). 


3. Consecutive Sentences. 

In considering consecutive sentencing the 
trial court is required to insure that the aggre- 
gate sentence imposed should be the least se- 
vere measure necessary to protect the public 
from defendant’s future criminal conduct and 


CRIMINAL PROCEDURE 


140 


should bear some relationship to defendant’s 
potential for rehabilitation. State v. Desirey, 
909 S.W.2d 20, 1995 Tenn. Crim. App. LEXIS 
304 (Tenn. Crim. App. 1995): 

Consecutive sentences may be imposed any 
time defendant is convicted of more than one 
criminal offense; the offenses do not necessarily 
have to arise from the same proceeding. State v. 
Moore, 942 S.W.2d 570, 1996 Tenn. Crim. App. 
LEXIS 686 (Tenn. Crim. App. 1996). 

Consecutive sentences cannot be required of 
a dangerous offender unless the terms reason- 
ably relate to the severity of the offenses com- 
mitted and are necessary in order to protect 
society from further criminal acts by those 
persons who resort to aggravated criminal con- 
duct. State v. Howell, 34 S.W.3d 484, 2000 
Tenn. Crim. App. LEXIS 167 (Tenn. Crim. App. 
2000), appeal denied, — S.W.3d —, 2000 Tenn. 
LEXIS 539 (Tenn. Sept. 25, 2000), cert. denied, 
Sturgill v. Tennessee, 149 L. Ed. 2d 478, 121 S. 
Ct. 1614, 532 U.S. 977, 2001 U.S. LEXIS 2998 
(2001). 

Pursuant to T.C.A. § 40-35-115(b)(2), con- 
secutive sentences were warranted in defen- 
dant’s case because the crime was horrifying, 
the sentences were necessary to protect the 
public from further violent criminal conduct by 
defendant, and the sentence terms were rea- 
sonably related to the severity of the crimes 
based on the fact that defendant was convicted 
of five separate criminal offenses arising from 
the terrible events of that one evening. State v. 
Arnett, 49 S.W.3d 250, 2001 Tenn. LEXIS 538 
(Tenn. 2001). 

Record showed that defendant was a prolific 
offender with a consistent record of criminal 
activity since adulthood who had a complete 
lack of success with alternative sentencing. The 
court of criminal appeals concluded that the 
trial court did not abuse its discretion in impos- 
ing consecutive sentences based either on de- 
fendant’s being a professional criminal or his 
extensive record of criminal activity. State v. 
Russo, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 99 (Tenn. Crim. App. Feb. 15, 2017). 

Defendant was not entitled to relief on his 
claim that subsection (b)(2) was void for vague- 
ness because the court of criminal appeals 
declined to depart from its prior rulings that 
the “extensive criminal history” factor of sub- 
section (b)(2) was not unconstitutionally vague. 
State v. Woods, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 301 (Tenn. Crim. App. Apr. 19, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 506 (Tenn. Aug. 8, 2018). 

Language of the professional criminal factor 
is not unconstitutionally vague; the statute 
itself provides two definitive aspects of a pro- 
fessional criminal: someone who knowingly de- 
votes their life to criminal acts and whose 
criminal acts are a major source of their liveli- 
hood. State v. Woods, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 301 (Tenn. Crim. App. Apr. 
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19, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 506 (Tenn. Aug. 8, 2018). 

Person of ordinary intelligence could reason- 
ably interpret “criminal acts” to include crimi- 
nal conduct or behavior, and a person of ordi- 
nary intelligence could also reasonably 
understand “a major source of livelihood” to 
mean that the criminal acts are a substantial 
source of the defendant’s income, but the crimi- 
nal acts are not required to be the major or only 
source of income; the professional criminal fac- 
tor is sufficiently clear and precise to pass 
constitutional muster. State v. Woods, — 


S.W.3d —, 2018 Tenn. Crim. App. LEXIS 301. 


(Tenn. Crim. App. Apr. 19, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 506 (Tenn. 
Aug. 8, 2018). 


4, —Proper. 

Where, in addition to the convictions neces- 
sary to sustain the finding of multiple offender, 
defendant had one class B felony, one class D 
felony, and one class E felony on his record, and 
also had eleven additional offenses, most of 
which originated as felonies but were disposed 
of as misdemeanors, those convictions were 
sufficient to support the finding of extensive 
criminal activity and the trial court’s consecu- 
tive sentencing order. State v. Holland, 860 
S.W.2d 53, 1993 Tenn. Crim. App. LEXIS 288 
(Tenn. Crim. App. 1993). 

The record supported a finding that defen- 
dant was a multiple or dangerous offender and 
that consecutive sentencing was, therefore, ap- 
propriate. State v. Rolland, 861 S.W.2d 840, 
1992 Tenn. Crim. App. LEXIS 367 (Tenn. Crim. 
App. 1992); Manning v. State, 883 S.W.2d 635, 
1994 Tenn. Crim. App. LEXIS 69 (Tenn. Crim. 
App. 1994). 

Defendant convicted of eight counts of 
fraudulently obtaining controlled substance 
was properly sentenced to serve four of eight 
counts consecutively. State v. Cummings, 868 
S.W.2d 661, 1992 Tenn. Crim. App. LEXIS 310 
(Tenn. Crim. App. 1992). 

Since defendant was convicted on six counts 
of aggravated rape of an eight-year-old victim 
and there was evidence that the sexual abuse 
extended over a significant period of time, and 
that the victim would suffer residual effects of 
the abuse, consecutive 16'4-year sentences 
were warranted. State v. Anderson, 880 S.W.2d 
720, 1994 Tenn. Crim. App. LEXIS 34 (Tenn. 
Crim. App. 1994). 

Where the only expert who testified as to 
defendant’s mental state was a clinical psy- 
chologist and the expert did not state that the 
defendant’s conduct was that of a “dangerous 
mentally abnormal person,” and there was nei- 
ther a competent psychiatrist nor a declaration 
of dangerous mentally abnormal status as the 
statute requires, the “dangerous mentally ab- 
normal person” factor would not permit con- 
secutive sentencing of this defendant; never- 
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theless, given the circumstances surrounding 
the defendant’s multiple sex abuse of his two 
daughters for years, the consecutive sentencing 
decision was fully justified. State v. Hallock, 
875 S.W.2d 285, 1993 Tenn. Crim. App. LEXIS 
694 (Tenn. Crim. App. 1993). 

Proof that the defendant had two prior drug 
convictions, two weapons offense convictions, 
and numerous misdemeanor driving offenses 
was sufficient to support a finding that the 
defendant had an extensive criminal record 
and the court had discretion to order that a 
two-year sentence for arson be served consecu- 
tively. State v. Chrisman, 885 S.W.2d 834, 1994 
Tenn. Crim. App. LEXIS 359 (Tenn. Crim. App. 
1994). 

Where defendant was found guilty of over 40 
sexual offenses against minor children, the 
record showed that at least two of the victims 
suffered emotionally, and the carefully planned 
seductions of the various victims intensified the 
severity of the offense, since the trial court 
made prudent determinations as to the sen- 
tences, consecutive rather than concurrent sen- 
tences for a portion of the convictions were 
approved. State v. McKnight, 900 S.W.2d 36, 
1994 Tenn. Crim. App. LEXIS 759 (Tenn. Crim. 
App. 1994), appeal denied, — S.W.2d —, 1995 
Tenn. LEXIS 58 (Tenn. 1995), overruled, State 
v. Collier, 411 S.W.3d 886, 2013 Tenn. LEXIS 
636 (Tenn. Aug. 12, 2013). 

Where defendant had been convicted on 
three counts of first degree felony murder and 
sentenced to concurrent life terms, and where 
the convictions were reversed, and, upon re- 
mand, defendant was reindicted and convicted 
on three second degree murder charges, the 
trial court was not guilty of judicial vindictive- 
ness, and did not err, in applying enhancing 
factors and ordering consecutive sentences 
based on information not available to the court 
at the original sentencing hearing. State v. 
Gilliam, 901 S.W.2d 385, 1995 Tenn. Crim. App. 
LEXIS 216 (Tenn. Crim. App. 1995). 

Consecutive sentences totaling 85 years for 
aggravated rape were proper even though de- 
fendant was acquitted of 21 of 28 alleged acts of 
sexual abuse and the court could not consider 
the offenses ending in acquittal in determining 
the time span of defendant’s sexual activity. 
State v. Melvin, 913 S.W.2d 195, 1995 Tenn. 
Crim. App. LEXIS 502 (Tenn. Crim. App. 1995). 

Where defendant, convicted of nine counts of 
forgery, had five prior criminal convictions and 
in every instance in which he was released into 
the community after committing a crime, he 
resorted to additional criminal activity, the 
need for protection of the public from further 
criminal conduct was clear, and consecutive 
sentences totaling eight years on counts stem- 
ming from the forgeries were justified. State v. 
Franklin, 919 S.W.2d 362, 1995 Tenn. Crim. 
App. LEXIS 880 (Tenn. Crim. App. 1995). 
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Imposition of consecutive sentences was 
proper where defendant was convicted on mul- 
tiple counts of rape and incest and there was 
evidence that consecutive sentences were nec- 
essary to protect the public from further crimi- 
nal conduct by defendant. State v. Woodcock, 
922 S.W.2d 904, 1995 Tenn. Crim. App. LEXIS 
982 (Tenn. Crim. App. 1995). 

Multiple offenses involving sexual abuse of a 
minor considered in the light of the surround- 
ing circumstance justified the imposition of 
consecutive sentences. State v. Hunter, 926 
S.W.2d 744, 1995 Tenn. Crim. App. LEXIS 871 
(Tenn. Crim. App. 1995). 

Where defendant was convicted of two second 
degree murders, the trial court erred in order- 
ing a portion of his sentences to run consecu- 
tively and the remaining to run concurrently. 
State v. Meade, 942 S.W.2d 561, 1996 Tenn. 
Crim. App. LEXIS 673 (Tenn. Crim. App. 1996). 

Where defendant pled guilty to burglary and 
theft offenses committed while he was on inten- 
sive probation for robbery, an order that he 
serve the robbery sentence and the burglary 
and theft sentences consecutive thereto was 
appropriate. State v. Moore, 942 S.W.2d 570, 
1996 Tenn. Crim. App. LEXIS 686 (Tenn. Crim. 
App. 1996). 

The court properly ordered the defendant’s 
sentences to run consecutively where the defen- 
dant had an extensive criminal history, was 
clearly a dangerous offender whose behavior 
indicated little regard for human life and no 
hesitation about committing crimes in which 
the risk to human life was high, and was on 
parole at the time of the offenses for which he 
was being sentenced. State v. Lee, 969 S.W.2d 
414, 1997 Tenn. Crim. App. LEXIS 501 (Tenn. 
Crim. App. 1997). 

Trial court properly ordered defendant’s sen- 
tences to run consecutively where he had no 
work history other than selling drugs and com- 
mitting criminal offenses and he had an exten- 
sive history of juvenile offenses, misdemeanor 
convictions, and drug convictions. State v. Ad- 
ams, 973 S.W.2d 224, 1997 Tenn. Crim. App. 
LEXIS 1 (Tenn. Crim. App. 1997). 

Defendant’s record of extensive criminal ac- 
tivity justified imposition of consecutive sen- 
tencing, although defendant’s commission of a 
crime during a community corrections sentence 
could not serve as a basis for such sentencing. 
State v. Pettus, 986 S.W.2d 540, 1999 Tenn. 
LEXIS 44 (Tenn. 1999). 

Where defendant was a Department of Hu- 
man Services counselor for a 16-year-old female 
and he exploited the relationship by smoking 
marijuana and having sexual intercourse with 
her on multiple occasions, sufficient aggravat- 
ing circumstances existed to justify the imposi- 
tion of consecutive sentences under T.C.A. 
§ 40-35-115(b)(5). State v. Lane, 3 S.W.3d 456, 
1999 Tenn. LEXIS 430 (Tenn. 1999). 
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In light of defendant’s numerous prior con- 
victions, the trial court properly found that the 
defendant qualified for consecutive sentences; 
furthermore, considering that the defendant 
stabbed his wife, left the bedroom and stabbed 
two young women trying to come to her aid, 
then chased a fourth victim out of the house 
and stabbed him in the back, the consecutive 
sentences reasonably related to the severity of 
the offenses. State v. Palmer, 10 S.W.3d 638, 
1999 Tenn. Crim. App. LEXIS 663 (Tenn. Crim. 
App. 1999). 

Where the defendant had an extensive and 
terrible criminal record, consecutive sentencing 
was appropriate. State v. Russell, 10 S.W.3d 
270, 1999 Tenn. Crim. App. LEXIS 321 (Tenn. 
Crim. App. 1999), review or rehearing denied, 
— 8.W.3d —, 1999 Tenn. LEXIS 480 (Tenn. Oct. 
4, 1999). 

Consecutive sentences were proper pursuant 
to T.C.A. § 40-35-115(b) where defendant who 
had a history of violent behavior entered a 
dwelling and shot multiple rounds with differ- 
ent weapons, severely injuring the victim and 
endangering the lives of girlfriend and small 
children. State v. Cowan, 46 S.W.3d 227, 2000 
Tenn. Crim. App. LEXIS 846 (Tenn. Crim. App. 
2000). 

The court correctly concluded that the con- 
secutive sentence was warranted because the 
defendant was convicted while on probation for 
an offense in Georgia, and the defendant had 
an extensive prior record of criminal activity. 
State v. Kilpatrick, 52 S.W.3d 81, 2000 Tenn. 
Crim. App. LEXIS 497 (Tenn. Crim. App. 2000). 

Trial court did not err in ordering that the 
sentences of co-defendant gang members con- 
victed of the especially aggravated kidnapping 
of a fellow gang member be served consecu- 
tively. All three defendants had prior criminal 
records. State v. Mickens, 123 S.W.3d 355, 2003 
Tenn. Crim. App. LEXIS 107 (Tenn. Crim. App. 
2003), review or rehearing denied, — S.W.3d —, 
2003 Tenn. LEXIS 805 (Tenn. Sept. 2, 2008). 

Imposition of consecutive sentences was 
proper pursuant to T.C.A. § 40-35-115(b)(5), 
because: (1) Defendant was the minor victim’s 
sole parent and guardian; (2) The sexual of- 
fenses went undetected for three or four years; 
(3) The victim testified as to numerous types of 
sexual abuse; (4) Defendant made the victim 
engage in sexual activities with another minor 
victim while he watched; and (5) A psychologi- 
cal evaluation outlined in detail the substantial 
emotional and psychological impact that defen- 
dant’s conduct had on the victim with a recom- 
mendation that the victim continue with 
therapy on a long-term basis; pursuant to 
T.C.A. § 40-35-102(1) and T.C.A. § 40-35- 
103(2), a combination of concurrent and con- 
secutive sentences was appropriate in relation 
to the severity of the offenses of rape of a child 
and aggravated sexual battery and were the 
least severe measures necessary to deter defen- 
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dant’s future criminal conduct, to protect soci- 
ety, and to deter others who were similarly 
situated and might be likely to commit similar 
offenses. State v. Osborne, 251 S.W.3d 1, 2007 
Tenn. Crim. App. LEXIS 689 (Tenn. Crim. App. 
Aug. 28, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 59 (Tenn. Jan. 28, 2008). 

In defendant’s murder and arson case, con- 
secutive sentences were proper, because defen- 
dant was only 19, he had more than 15 prior 
convictions, defendant’s work history was 
nearly nonexistent, and the circumstances of 
the crimes indicated defendant’s willingness to 
commit a crime when the risk to human life 
was high; the crimes were severe and war- 
ranted the imposition of consecutive sentenc- 
ing. State v. Gann, 251 S.W.3d 446, 2007 Tenn. 
Crim. App. LEXIS 813 (Tenn. Crim. App. Oct. 
16, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 243 (Tenn. Apr. 7, 2008), dis- 
missed, Gann v. Lester, — F. Supp. 2d —, 2016 
U.S. Dist. LEXIS 120372 (E.D. Tenn. Sept. 7, 
2016). 

Trial court’s imposition of consecutive sen- 
tences on defendant who was found to be a 
dangerous offender did not violate Apprendi 
rule because findings supporting dangerous of- 
fender status were the types of factors that 
assisted a judge in determining the manner in 
which defendant should serve sentences for 
multiple offenses, but were not functional 
equivalents of elements a jury would consider 
in determining whether defendant committed 
greater or lesser crime. State v. Allen, 259 
S.W.3d 671, 2008 Tenn. LEXIS 419 (Tenn. June 
24, 2008). 

Defendant’s extensive criminal history, 
standing alone, was enough to justify the impo- 
sition of consecutive sentencing for his various 
convictions. State v. Nelson, 275 S.W.3d 851, 
2008 Tenn. Crim. App. LEXIS 346 (Tenn. Crim. 
App. Apr. 24, 2008). 

Trial court did not err by ordering defen- 
dant’s three-year sentences for theft and ve- 
hicular assault to be served concurrently to 
each other but consecutively to defendant’s 
21-year sentence for aggravated vehicular ho- 
micide, resulting in a 24-year sentence; defen- 
dant had a record of criminal activity which 
was extensive for purposes of T.C.A. § 40-35- 
115(b)(2) and there was enough evidence of 
convictions to show that defendant had en- 
gaged in criminal activity for most of his adult 
life. State v. Bowman, 327 S.W.3d 69, 2009 
Tenn. Crim. App. LEXIS 35 (Tenn. Crim. App. 
Jan. 14, 2009), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 395 (Tenn. June 15, 2009), 
cert. denied, Bowman v. Tennessee, 175 L. Ed. 
2d 388, 130 S. Ct. 559, 2009 U.S. LEXIS 8080 
(U.S. 2009). 

In defendant’s rape case, consecutive sen- 
tences were proper because the trial court 
found that “defendant clearly was a man with 
such extensive criminal history that he may be 
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found a professional criminal and that has been 
his major source of livelihood.” The trial court 
also found that “the community and the citi- 
zens are surely endangered by the presence of 
defendant on the streets.” State v. Scarborough, 
300 S.W.3d 717, 2009 Tenn. Crim. App. LEXIS 
191 (Tenn. Crim. App. Mar. 17, 2009). 

Consecutive sentencing is a matter ad- 
dressed to the sound discretion of the trial court 
and T.C.A. § 40-35-115(b) lists a number of 
findings that will support the imposition of 
consecutive sentencing; the trial court ordered 
consecutive sentencing based on its findings 
that defendant was a professional criminal who 
knowingly devoted his life to criminal acts as a 
major source of livelihood, an offender whose 
record of criminal activity was extensive, and 
was on probation at the time of his offenses. 
The trial court considered the principles of 
sentencing, as well as all relevant facts and 
circumstances, and made a sentencing decision 
within its discretion. State v. Moore, 309 S.W.3d 
512, 2009 Tenn. Crim. App. LEXIS 645 (Tenn. 
Crim. App. Aug. 10, 2009), appeal denied, — 
S.W.3d —, 2010 Tenn. LEXIS 191 (Tenn. Feb. 
22, 2010), cert. denied, Moore v. Tennessee, 562 
U.S. 919, 131 S. Ct. 290, 178 L. Ed. 2d 190, 
2010 U.S. LEXIS 7450 (U.S. 2010). 

Imposition of partial consecutive sentences 
after defendant was convicted of drug charges 
was proper under T.C.A. § 40-35-115(b) be- 
cause defendant’s criminal activity was exten- 
sive and he was an appropriate candidate for 
partial consecutive sentencing. Prior criminal 
activity did not require prior convictions; prior 
criminal behavior was sufficient. State v. 
Hayes, 337 S.W.3d 235, 2010 Tenn. Crim. App. 
LEXIS 684 (Tenn. Crim. App. Aug. 18, 2010), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
152 (Tenn. Feb. 17, 2011). 

Defendant’s consecutive sentencing of four 
years each for the DUI, fourth offense convic- 
tion; the habitual traffic offender status convic- 
tion; and the felony evading arrest conviction, 
were proper because the trial court made spe- 
cific findings that defendant qualified as an 
offender with an extensive history of criminal 
activity, T.C.A. § 40-35-115(b)(2). Criminal his- 
tory could serve as the basis for findings re- 
garding the length and manner of service. State 
v. Ralph, 347 S.W.3d 710, 2010 Tenn. Crim. 
App. LEXIS 1090 (Tenn. Crim. App. Dec. 10, 
2010), appeal denied, — S.W.3d —, 2011 Tenn. 
LEXIS 285 (Tenn. Mar. 9, 2011). 

Where defendant, at a minimum, demon- 
strated extreme callousness toward the health 
and welfare of the victim, and the results were 
fatal, the trial court had a reasonable basis for 
imposing consecutive sentences. State v. 
Dorantes, 331 S.W.3d 370, 2011 Tenn. LEXIS 8 
(Tenn. Jan. 25, 2011). 

Defendant was properly sentenced to con- 
secutive sentences for his six rape of a child 
convictions under T.C.A. § 39-13-522 and ag- 
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gravated sexual battery conviction under 
T.C.A. § 39-13-504 as the trial court did not 
impose consecutive sentencing based upon a 
finding that defendant was a dangerous of- 
fender and did not have to make the Wilkerson 
findings; defendant was sentenced based on his 
abuse of the minor victim over a seven-month 
period, and the impact of the sexual relation- 
ship on the victim. State v. Nance, 393 S.W.3d 
212, 2012 Tenn. Crim. App. LEXIS 316 (Tenn. 
Crim. App. May 16, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 898 (Tenn. Nov. 
27, 2012). 

In defendant’s attempted first degree murder 
and aggravated burglary case, consecutive, en- 
hanced sentences were proper because defen- 
dant had an extensive record of criminal activ- 
ity, and after the attack, one victim said that he 
had to depend on others, was unable to work or 
play sports with his children, and experienced 
constant pain. The other victim testified that he 
experienced depression and anxiety after the 
attack and that he no longer slept well. State v. 
Dickson, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 397 (Tenn. Crim. App. June 14, 2012), 
affd in part, revd in part, 413 S.W.3d 735, 2013 
Tenn. LEXIS 777 (Tenn. Oct. 8, 2013). 

Imposition of partially consecutive sentences 
was affirmed because the aggravating circum- 
stances of the relationship between the defen- 
dant and the victims and the residual harm to 
the victims outweighed the less aggravating 
evidence of the time span of the activity and the 
nature and scope of the sexual acts. State v. 
Clark, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 703 (Tenn. Crim. App. Sept. 6, 2012), 
affd, 452 S.W.3d 268, 2014 Tenn. LEXIS 913 
(Tenn. Nov. 10, 2014). 

Defendant’s 40-year partially-consecutive 
sentence for counts of aggravated sexual bat- 
tery and rape of a child was proper, as defen- 
dant was the victim’s quasi-step-father, or at 
least held a position of trust and authority 
within the household as the live-in boyfriend of 
the victim’s mother and father of the mother’s 
son, and the victim testified that the abuse 
spanned approximately two and a half years. 
State v. Sanders, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 830 (Tenn. Crim. App. Oct. 9, 
2012), aff'd, 452 S.W.3d 300, 2014 Tenn. LEXIS 
912 (Tenn. Nov. 10, 2014). 

Imposition of consecutive sentences totaling 
174 years for multiple sexual offense convic- 
tions was supported by the trial court’s com- 
ment on the graphic and gruesome nature of 
the crimes and a finding that defendant video- 
taped the account to view at his own pleasure. 
State v. Hogg, — S.W.38d —, 2013 Tenn. Crim. 
App. LEXIS 329 (Tenn. Crim. App. Apr. 16, 
2013), affd in part, rev’d in part, 448 S.W.3d 
877, 2014 Tenn. LEXIS 668 (Tenn. Sept. 25, 
2014). 

Trial court properly imposed consecutive sen- 
tences based on its classification of defendant 
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as a dangerous offender because defendant shot 
the adult victims multiple times and then re- 
peatedly stabbed and beat the young children, 
moving from room to room to do so and defen- 
dant altered the scene to make it appear as if 
the murders were drug or gang-related. State v. 
Dotson, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 584 (Tenn. Crim. App. June 25, 2013), 
affd, 450 S.W.3d 1, 2014 Tenn. LEXIS 694 
(Tenn. Sept. 30, 2014). 

Trial court did not abuse its discretion in 
imposing consecutive sentences, which were 
authorized by T.C.A. § 39-17-1005(d). State v. 
Hogg, 448 S.W.3d 877, 2014 Tenn. LEXIS 668 
(Tenn. Sept. 25, 2014). 

Trial court did not abuse its discretion in 
imposing partial consecutive sentences because 
it concluded that defendant was an offender 
whose record of criminal activity was extensive 
and that he was a professional criminal who 
had knowingly devoted his life to criminal acts 
as a major source of livelihood, and defendant 
provided no citations to support his argument 
that consecutive sentences were not warranted 
because there was only one victim. State v. 
Cook, 2014 Tenn. Crim. App. LEXIS 157 (Feb- 
ruary 19, 2014). 

Consecutive sentencing was proper, as defen- 
dant’s criminal history included convictions for 
destruction of property, rape, attempted rape, 
escape, assault, and aggravated burglary, de- 
fendant had previously been convicted of a 
crime against the victim, and an order of pro- 
tection was in effect at the time of the current 
offenses to protect the victim from defendant. 
State v. Smith, — S.W.3d —, 2014 Tenn. Crim. 
App. LEXIS 794 (Tenn. Crim. App. Aug. 13, 
2014), affd in part, rev'd in part, 492 S.W.3d 
224, 2016 Tenn. LEXIS 383 (Tenn. June 24, 
2016). 

Consecutive sentences was appropriate 
based on defendant’ relationship to the victims 
and the extent of the residual damage that his 
actions cased. State v. Whited, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 324 (Tenn. Crim. 
App. May 4, 2015), modified, 506 S.W.3d 416, 
2016 Tenn. LEXIS 823 (Tenn. Nov. 7, 2016), 
overruled in part, State v. Grisham, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 336 (Tenn. 
Crim. App. May 5, 2017). 

Trial court did not abuse its discretion in 
imposing consecutive sentences because the 
court considered the aggravating circum- 
stances arising from the relationship between 
defendant and the two child sexual abuse vic- 
tims, who were the children of defendants’ 
live-in paramour, the nearly year-long time 
span of defendant’s undetected sexual activity, 
and the nature and scope of the sexual acts and 
the extent of the residual physical and mental 
damage to the victims. State v. Howard, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 627 
(Tenn. Crim. App. Aug. 4, 2015), affd in part, 
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rev'd in part, 504 S.W.3d 260, 2016 Tenn. 
LEXIS 725 (Tenn. Oct. 12, 2016). 

Criteria are stated in the alternative and 
therefore only one need exist to support the 
appropriateness of consecutive sentencing; be- 
cause the trial court provided reasons on the 
record establishing two of the statutory 
grounds, extensive criminal history and dan- 
gerous offender, the decision was afforded a 
presumption of reasonableness, and the trial 
court did not abuse its discretion by ordering 
defendant’s sentences for false report and 
abuse of corpse to run consecutively. State v. 
Hawkins, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 700 (Tenn. Crim. App. Aug. 28, 2015), 
affd, 519 S.W.3d 1, 2017 Tenn. LEXIS 272 
(Tenn. May 1, 2017), cert. denied, Hawkins v. 
Tennessee, 199 L. Ed. 2d 288, 138 S. Ct. 388, 
2017 U.S. LEXIS 6432 (U.S. Oct. 30, 2017). 

Trial court did not err in imposing consecu- 
tive sentences, as defendant had an extensive 
criminal history, committed the offenses while 
on probation, and had a history of probation 
violations. State v. Foust, 482 S.W.3d 20, 2015 
Tenn. Crim. App. LEXIS 735 (Tenn. Crim. App. 
Sept. 9, 2015). 

Imposition of consecutive sentences was sup- 
ported by the trial court’s conclusion that de- 
fendant was an offender whose record of crimi- 
nal activity was extensive. State v. Branham, 
501 S.W.3d 577, 2016 Tenn. Crim. App. LEXIS 
9 (Tenn. Crim. App. Jan. 8, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 443 
(Tenn. June 23, 2016). 

Trial court did not abuse its discretion by 
ordering defendant’s sentence in the instant 
case to be served consecutively to his parole 
sentence because it was necessary to protect 
the public and reasonably related to the sever- 
ity of the offense of felony murder and aggra- 
vated robbery. State v. Watts, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 36 (Tenn. Crim. 
App. Jan. 19, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 316 (Tenn. May 18, 
2017). 

Trial court did not abuse its discretion in 
imposing consecutive sentences because al- 
though it did not use the precise terminology 
“consecutive sentences reasonably related to 
the severity of the offense committed,” it was 
apparent from reading its findings that the 
trial court determined as such; even if there 
were error in finding defendant to be a danger- 
ous offender, the trial court could have imposed 
consecutive sentencing upon finding he had an 
extensive record of criminal activity. State v. 
Richardson, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 61 (Tenn. Crim. App. Jan. 27, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 333 (Tenn. May 24, 2017). 

Trial court did not abuse its discretion in 
imposing consecutive sentences because its 
finding that defendant was a dangerous of- 
fender was supported by the record; because 
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defendant engaged in attempted mass murder 
despite his benign social history, his social 
history provided no assurances that he was not 
a risk to the public in the future. State v. 
Richardson, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 61 (Tenn. Crim. App. Jan. 27, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 333 (Tenn. May 24, 2017). 

Consecutive sentences for first and second 
defendant were supported by the trial court’s 
finding that they were dangerous offenders 
whose behavior indicated little to no regard for 
human life and that they had no hesitation 
about committing the offenses when the risk to 
human life was high. State v. Burgess, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 75 
(Tenn. Crim. App. Jan. 31, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 340 
(Tenn. May 22, 2017). 

Trial court did not err in ordering that defen- 
dant’s two 24 year sentences for two counts of 
aggravated vehicular homicide run consecu- 
tively, for a total effective sentence of 48 years, 
because defendant had 16 prior convictions; he 
was a dangerous offender whose behavior indi- 
cated little or no regard for human life and no 
hesitation about committing a crime in which 
the risk to human life was high; an extended 
sentence was necessary to protect the public 
from defendant as he had three previous driv- 
ing under the influence convictions, which 
showed a disregard for the safety of others; and 
the consecutive sentences were reasonably re- 
lated to the severity of defendant’s offenses 
because two people died as a result of defen- 
dant’s conduct. State v. Luthringer, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 81 (Tenn. 
Crim. App. Feb. 6, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 246 (Tenn. Apr. 
12, 2017). 

Trial court did not abuse its discretion in 
imposing consecutive, within range sentences 
of eight years, four years, and 11 months, 29 
days for unlawful possession of a firearm by a 
convicted felon, unlawful possession of a hand- 
gun, and merged drug convictions, for an effec- 
tive sentence of 12 years, 11 months, and 29 
days; defendant was an offender whose record 
of criminal activity was extensive, plus his 
actions indicated a lack of potential for reha- 
bilitation. State v. Ford, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 160 (Tenn. Crim. App. 
Mar. 3, 2017). 

Trial court did not err in imposing partial 
consecutive sentences because defendant’s con- 
victions satisfied at least one of the categories 
set forth in subsection (b); defendant was con- 
victed of four statutory offenses involving 
sexual abuse of his minor stepdaughter, and 
the aggravating circumstances surrounding the 
convictions clearly warranted consecutive sen- 
tencing because the victim testified at length 
about the physical and mental damage she 
suffered as a result of defendant’s actions. State 
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v. Pompa, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 196 (Tenn. Crim. App. Mar. 15, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
453 (Tenn. July 28, 2017). 

Imposition of consecutive sentences was sup- 
ported by the trial court’s finding that defen- 
dant was a career criminal and was an offender 
with an extensive criminal record, and the trial 
court’s consideration of the evidence, the en- 
hancement and mitigating factors, and the pur- 
poses and principles of sentencing. State v. 
Click, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. Mar. 30, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
494 (Tenn. Aug. 16, 2017), overruled, State v. 
Patterson, — S.W.3d —, 2018 Tenn. LEXIS 735 
(Tenn. Dec. 10, 2018). 

Trial court imposed the maximum sentences 
for each conviction because of defendant’s re- 
peatedly failed efforts at rehabilitation, and the 
trial court’s recitation of the facts made clear 
the danger defendant posed to society, and thus 
consecutive sentencing was proper. State v. 
Sample, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 253 (Tenn. Crim. App. Apr. 6, 2017). 

Trial court did not abuse its discretion by 
imposing the maximum available sentence for 
defendant’s convictions of evading arrest and 
operating a motor vehicle as a habitual traffic 
offender because his presentence report showed 
that he had numerous arrests, convictions, and 
failed attempts at probation, the trial court 
found that no mitigating factors and three 
enhancement factors applied, and it found two 
criteria for imposing consecutive sentences, as 
defendant was on probation and out on bail 
when he committed the instant offenses. State 
v. Marlin, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 307 (Tenn. Crim. App. Apr. 24, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
519 (Tenn. Aug. 16, 2017). 

Consecutive sentencing was appropriate be- 
cause the sentence for the employment of a 
firearm had to run consecutively to the sen- 
tence for the underlying felony of aggravated 
burglary, and the trial court did not abuse its 
discretion when it determined that the aggra- 
vated robbery sentence should also run con- 
secutively to the other two sentences as defen- 
dant had attempted to rob her at gunpoint on 
the same day, before he robbed the victim; and 
the presentence report included facts that re- 
counted defendant’s involvement in two other 
armed robberies that same week, one of which 
was the robbery of an elderly woman. State v. 
Bertrand, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 338 (Tenn. Crim. App. May 4, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
629 (Tenn. Sept. 21, 2017). 

Trial court did not err in imposing consecu- 
tive sentences after finding that the sentence 
reasonably related to the severity of the crimes, 
as it was not the first time the victim had been 
abused, and defendant either participated in 
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the prior abuse or knew her then-husband was 
abusing the victim. State v. Taylor, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 387 (Tenn. 
Crim. App. May 16, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 630 (Tenn. Sept. 
245 2017); 

Trial court did not abuse its discretion in 
imposing consecutive sentences because defen- 
dant’s pre-sentence report listed criminal con- 
victions beginning in 1977, when the defendant 
was 19, and ending in 2008, when he was 51; 
the trial court indicated the consecutive sen- 
tences were ordered because it found defendant 
to be a professional criminal, as reflected in the 
multitude of his prior felony convictions. State 
v. Pittman, — $.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 394 (Tenn. Crim. App. May 16, 2017). 

Imposition of consecutive sentences was not 
an abuse of discretion, as the trial court found 
that defendant was a dangerous offender with 
little or no regard for human life, confinement 
was necessary to protect society, and defendant 
committed the offense while on probation for 
statutory rape. State v. Fleming, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 426 (Tenn. Crim. 
App. May 23, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 632 (Tenn. Sept. 21, 
2017). 

Trial court did not abuse its discretion by 
imposing consecutive sentences for defendant’s 
aggravated robbery and robbery convictions 
because of defendant’s extensive record of 
criminal activity. Defendant had juvenile adju- 
dications and prior conviction for unlawful pos- 
session of a weapon, while the court found that 
confinement of defendant for an extended pe- 
riod of time was necessary to protect society 
from defendant’s unwillingness to lead a pro- 
ductive life. State v. Robinson, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 522 (Tenn. Crim. 
App. June 20, 2017). 

Trial court properly imposed consecutive sen- 
tences under T.C.A. § 40-35-115 for defendant’s 
two counts of theft of property over $500 under 
T.C.A. § 39-14-146; defendant’s lengthy record 
consisted of at least 20 prior convictions, in- 
cluding numerous robbery and theft convic- 
tions, plus at the time of defendant’s trial, he 
had two additional theft cases pending. State v. 
Moore, — 8.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 567 (Tenn. Crim. App. June 29, 2017). 

Trial court did not err in imposing consecu- 
tive sentencing for defendant’s attempted sec- 
ond degree murder and aggravated robbery 
convictions because defendant was eligible for 
consecutive sentencing based upon his exten- 
sive criminal history and the determination 
that he was a dangerous offender; defendant 
was previously convicted of criminal attempt, 
car-jacking, where he violated his diversion, by 
picking up a weapons offense; defendant robbed 
the victims at gunpoint and fired multiple shots 
at them as they attempted to escape; and the 
trial court found that the circumstances of the 
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offenses were aggravated and stated that the 
length of the sentence was reasonably related 
to the offenses for which defendant was con- 
victed. State v. Woods, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 569 (Tenn. Crim. App. June 
29, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 840 (Tenn. Nov. 20, 2017). 

Trial court did not abuse its discretion in 
sentencing defendant to serve his time for ag- 
gravated assault consecutively to his second- 
degree murder conviction because it made the 
requisite findings to support its determination 
that defendant was a dangerous offender; the 
trial court found that defendant’s beating of a 
correctional officer indicated little or no regard 
for human life, and it determined that confine- 
ment was necessary to protect the public from 
further criminal acts. State v. Armstrong, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 587 
(Tenn. Crim. App. July 5, 2017). 

Imposition of consecutive sentences was up- 
held, as the trial court addressed both the 
statutory requirements for a finding that defen- 
dant was a dangerous offender and the requi- 
site Wilkerson factors. State v. Donaldson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 597 
(Tenn. Crim. App. July 6, 2017). 

Trial court did not abuse its discretion by 
imposing partially consecutive sentences be- 
cause it considered all appropriate principles; 
the trial court based its imposition of partially 
consecutive sentencing on the finding that de- 
fendant was a dangerous offender, and it made 
the appropriate statutory findings, as well as 
both requisite findings that the sentencing re- 
lated to the seriousness of the matter and that 
the extended sentence was necessary to protect 
the public. State v. Yangreek Tut Wal, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 598 (Tenn. 
Crim. App. July 6, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 799 (Tenn. Nov. 
16, 2017). 

Defendant’s six-year sentence, to be served at 
60 percent release eligibility, for failure to ap- 
pear did not constitute cruel and unusual pun- 
ishment because it was the only sentence avail- 
able given the offense defendant’s criminal 
record. The presentence report reflected some 
45 prior conviction dating back 25 years and 
because defendant was released on bond at the 
time she committed the instant offense con- 
secutive sentencing was proper. State v. Chick, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 623 
(Tenn. Crim. App. July 17, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 805 
(Tenn. Nov. 16, 2017). 

Trial court properly ordered defendant to 
serve his sentences consecutively to his sen- 
tences from convictions in another county be- 
cause the convictions were imposed after defen- 
dant was convicted and sentenced in that 
county. State v. Clouse, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 645 (Tenn. Crim. App. 
July 20, 2017). 
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Trial court did not err in ordering additional 
consecutive sentencing and confinement upon 
resentencing after defendant’s community cor- 
rections sentence had been revoked as defen- 
dant had an extensive record of criminal activ- 
ity, including 45 felony convictions; she was 
charged with additional felonies; she admitted 
that she had used drugs since the age of 18; and 
she continued to use drugs after being released 
on community corrections. State v. Britton, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 680 
(Tenn. Crim. App. Aug. 3, 2017). 

Court made the proper determinations to 
support consecutive sentencing because, after 
determining the applicable mitigating and en- 
hancement factors but before determining the 
length of the sentence and whether to impose 
consecutive service, the court found that defen- 
dant was a professional criminal who had de- 
voted his life to criminal conduct and that 
defendant was on probation at the time of the 
offense. State v. Buckner, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 716 (Tenn. Crim. App. 
Aug. 14, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 875 (Tenn. Dec. 6, 2017). 

Trial court properly applied the dangerous 
offender classification in ordering consecutive 
sentences, after finding that the commission of 
the offenses were aggravated and confinement 
was necessary to protect society. State v. Cun- 
ningham, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 747 (Tenn. Crim. App. Aug. 23, 2017). 

In a case in which defendant was convicted of 
aggravated assault and child abuse, and sen- 
tenced to consecutive prison terms of six and 
four years, for a total effective sentence of 10 
years, the evidence supported the trial court’s 
imposition of consecutive sentences under the 
dangerous offender category because defen- 
dant, the two-month-old victim’s caretaker, was 
frustrated with the victim’s fussiness and was 
rough with him; the victim sustained 23 frac- 
tures throughout his body; defendant admitted 
to hearing a “pop” sound when aggressively 
handling the infant; and the trial court found it 
was necessary to protect the public from fur- 
ther criminal conduct and, in particular, any 
young child that defendant might come in con- 
tact with. State v. Crawford, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 791 (Tenn. Crim. App. 
Aug. 31, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 870 (Tenn. Dec. 6, 2017). 

Trial court did not err by ordering defen- 
dant’s sentence to be served consecutively with 
his prior sentence because of the relationship 
between defendant and the victims, who were 
friends, and the extent of the residual physical 
and mental damage to the victim. State v. 
Klein, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 809 (Tenn. Crim. App. Sept. 6, 2017). 

Trial court did not err by ordering defen- 
dant’s sentences for of first degree murder and 
multiple counts of attempted first degree mur- 
der and employment of a firearm during at- 
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tempted first degree murder to run consecu- 
tively because the court based its finding that 
the defendant was a dangerous offender on 
defendant’s criminal history and the facts of 
the case, in which defendant fired approxi- 
mately eleven shots at unarmed victims, ulti- 
mately shooting one of them in the neck and 
jaw from close range, thereby causing that 
victim’s death. State v. Sims, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 814 (Tenn. Crim. App. 
Sept. 5, 2017). 

Criminal court properly imposed an effective 
14-year sentence upon resentencing following 
the revocation of defendant’s community cor- 
rections because the sentence was not greater 
than that deserved for the offenses committed 
and not the least severe measure necessary to 
achieve the purposes for which it was imposed 
where only one factor needed to exist to support 
the appropriateness of consecutive sentencing, 
defendant had and extensive record of criminal 
activity; 68 prior misdemeanor and 10 prior 
felony convictions; the trial court was clearly 
aware of defendant’s mental health history and 
drug problems, and defendant never took full 
responsibility for his actions. State v. Bu- 
chanan, — 8.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 822 (Tenn. Crim. App. Sept. 7, 2017), 
review denied and ordered not published, — 
S.W.3d —, 2018 Tenn. LEXIS 13 (Tenn. Jan. 17, 
2018). 

Trial court did not abuse its discretion in 
ordering his sentence for first degree felony 
murder under T.C.A. § 39-13-202(a)(2) to be 
served consecutively under T.C.A. § 40-35- 
115(a) to his previously imposed federal sen- 
tence; defendant could not have received con- 
current sentencing unless the trial court found 
that good cause existed, but such did not exist, 
given his extensive criminal history of property 
crimes along with his extremely limited em- 
ployment history. State v. Hopkins, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 859 (Tenn. 
Crim. App. Sept. 22, 2017). 

Trial court did not abuse its discretion in 
sentencing defendant to a within-range sen- 
tence for 20 felonies with partial consecutive 
sentences after considering defendant’s nine 
prior felony convictions and several misde- 
meanor convictions and that he had many op- 
portunities yet continued to engage in criminal 
conduct. State v. Patterson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 884 (Tenn. Crim. App. 
Sept. 29, 2017), rev'd, — S.W.3d —, 2018 Tenn. 
LEXIS 735 (Tenn. Dec. 10, 2018). 

Trial court did not abuse its discretion by 
imposing consecutive sentencing on the basis of 
defendant’s extensive criminal history because 
defendant had two Class A misdemeanor con- 
victions and one Class B misdemeanor convic- 
tion, and she had numerous speeding violations 
in the past eight years; despite being injured in 
an accident while driving under the influence, 
defendant continued to drive while under the 
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influence of various intoxicants and blatantly 
disregarded the rules of the road. State v. Long, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 485 
(Tenn. Crim. App. Oct. 3, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 611 (Tenn. 
Sept. 17, 2018). 

Because the trial court imposed consecutive 
sentencing based upon defendant’s extensive 
criminal history, not upon a finding that defen- 
dant was a dangerous offender, the trial court 
was not required to make any additional find- 
ings before imposing consecutive sentencing. 
State v. Long, — $.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 485 (Tenn. Crim. App. Oct. 3, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 611 (Tenn. Sept. 17, 2018). 

Imposition of consecutive sentences was sup- 
ported by the trial court’s consideration of the 
gruesome facts and circumstances of the of- 
fenses, a finding that defendant was a danger 
to the public, and his failure to accept respon- 
sibility for the crimes. State v. Bargery, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 902 
(Tenn. Crim. App. Oct. 6, 2017). 

Record supported the trial court’s imposition 
of consecutive terms under T.C.A. § 40-35- 
115(b)(5) for rape of a child, aggravated and 
especially aggravated sexual exploitation un- 
der T.C.A. §§ 39-13-522, 39-13-503(a)(2), 39- 
17-1004(a)(1), 39-17-1005(a)(1); defendant was 
convicted for two or more statutory offenses 
involving sexual abuse of a minor. State v. 
Smartt, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 960 (Tenn. Crim. App. Nov. 14, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
193 (Tenn. Mar. 16, 2018). 

Trial court did not err in ordering the Class E 
felony theft count under § 39-14-105 to be 
served consecutively under T.C.A. § 40-35-115 
to the Class C felony theft count as the evidence 
did not preponderate against the trial court’s 
finding that defendant’s history of criminal 
activity was extensive and she committed the 
current offenses while on probation. State v. 
Moore, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 982 (Tenn. Crim. App. Nov. 28, 2017). 

Imposition of consecutive sentences was sup- 
ported by the trial court’s finding that defen- 
dant was a professional criminal and he had an 
extensive criminal history spanning more than 
two decades and including multiple burglary 
and theft convictions. State v. McCoy, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 1041 (Tenn. 
Crim. App. Dec. 19, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 263 (Tenn. Apr. 
23, 2018). 

Consecutive sentencing was warranted based 
on findings that defendant, who had been pre- 
viously convicted of attempted second-degree 
murder, was a “dangerous offender,” defen- 
dant’s behavior indicated little or no regard for 
human life and he had no hesitation about 
committing a crime in which the risk to human 
life was high, and consecutive sentences were 
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needed to protect the public from further crimi- 
nal conduct by defendant. State v. Biggs, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1042 
(Tenn. Crim. App. Dec. 19, 2017). 

Trial court properly imposed consecutive sen- 
tences for defendant’s convictions for theft of 
property and money laundering because he had 
an extensive record of criminal activity that 
criminal activity spanned from a time period of 
six years and 10 months, or 38.22 percent of 
defendant’s adult life. State v. Hughes, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 9 
(Tenn. Crim. App. Jan. 8, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 284 (Tenn. 
May 16, 2018). 

Record supported the trial court’s finding 
that defendant had an extensive record of 
criminal activity, which included two felony 
and multiple misdemeanor convictions as an 
adult and one adjudication as a juvenile that 
would have been a felony if committed by an 
adult, and therefore the trial court did not 
abuse its discretion in imposing partial con- 
secutive sentences under T.C.A. § 40-35- 
115(b)(2). State v. Childress, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 38 (Tenn. Crim. App. 
Jan. 19, 2018). 

Imposition of consecutive sentences was sup- 
ported by the fact that his convictions showed 
he had little regard for human life and did not 
hesitate in committed the offense for which the 
risk to human life was high and such were 
necessary to protect society from defendant’s 
unwillingness to lead a productive life and his 
resort to criminal activity and furtherance of 
that anti-societal lifestyle. State v. Gathing, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 42 
(Tenn. Crim. App. Jan. 19, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 297 
(Tenn. May 17, 2018). 

Trial court did not err by ordering that defen- 
dant’s aggravated assault sentence run con- 
secutively to his attempted second degree mur- 
der sentence because it found that he was a 
dangerous offender whose behavior indicated 
little or no regard for human life, there were 
aggravating circumstances based on one of the 
victim’s injuries, defendant had an extensive 
criminal history, he had not successfully com- 
pleted past alternative sentences, and he com- 
mitted current offenses while on probation. 
State v. Johnson, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 62 (Tenn. Crim. App. Jan. 
30, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 369 (Tenn. June 8, 2018). 

Trial court properly imposed consecutive sen- 
tencing upon defendant because it did not 
abuse its discretion in finding that defendant 
was a dangerous offender and had an extensive 
prior record of criminal activity; the trial court 
made extensive findings, and at the sentencing 
hearing, the State recited defendant’s criminal 
history. State v. Otis, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 106 (Tenn. Crim. App. Feb. 
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15, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 322 (Tenn. June 6, 2018). 

Trial court did not abuse its discretion in 
imposing consecutive sentences because there 
was no double jeopardy violation, and the trial 
court made the necessary factual findings un- 
derlying the statutory conditions for imposing 
consecutive sentences. State v. Jones, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 126 (Tenn. 
Crim. App. Feb. 21, 2018). 

Trial court did not abuse its discretion in 
determining either the length of the sentences 
or the partially consecutive alignment because 
it properly considered the aggravating circum- 
stances arising from the relationship between 
defendant and victim or victims, the time span 
of defendant’s undetected sexual activity, the 
nature and scope of the sexual acts, and the 
extent of the residual, physical and mental 
damage to the victim or victims; State v. Frank- 
lin, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
139 (Tenn. Crim. App. Feb. 27, 2018). 

Trial court did not abuse its discretion when 
ordering consecutive terms because it relied on 
the nature of the crime, his extensive criminal 
record, his uncooperative nature prior to sen- 
tencing, his disrespectful actions during sen- 
tencing, his violation of the no-contact order, 
and defendant’s admission that he would prefer 
jail time to probation. State v. Earhart, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 152 
(Tenn. Crim. App. Feb. 27, 2018). 

Trial court did not abuse its discretion by 
imposing partially consecutive sentences re- 
sulting in an effective 24-year sentence because 
defendant was a dangerous offender, given that 
he displayed a gun to officers because he be- 
lieved them to be members of a rival gang, and 
he had an extensive criminal history, spanning 
from 2006 through 2015 and consisting of at 
least five felonies and several misdemeanors in 
addition to his current convictions. State v. 
Duncan, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 180 (Tenn. Crim. App. Mar. 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
325 (Tenn. June 8, 2018). 

Trial court did not err by ordering consecu- 
tive sentencing for defendant’s convictions of 
second-degree murder and possession of a fire- 
arm by a felon because it finding that defendant 
had an extensive criminal history was amply 
supported by the record. State v. Taylor, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 613 
(Tenn. Crim. App. Mar. 13, 2018). 

Trial court properly ordered two of defen- 
dant’s sentences for aggravated child abuse to 
be served consecutively because the court 
found, by a preponderance of the evidence, that 
defendant had an extensive record of criminal 
activity by committing numerous acts of abuse 
against defendant’s children over a period of 
years by beating, starving, and waterboarding 
the victims and engaging in what was best 
analogized to torture by forcing the victims to 
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kneel on uncooked rice or handcuffing them in 
uncomfortable positions for several hours. 
State v. McIntosh, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 379 (Tenn. Crim. App. Mar. 
27, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 571 (Tenn. Sept. 13, 2018). 

Record supported the imposition of consecu- 
tive sentences based upon a finding that defen- 
dant was an offender whose record of criminal 
activity was extensive, because despite his lack 
of criminal history, the trial court was able to 
consider the 14 crimes, including 13 felonies, 
that defendant was convicted of in the instant 
action. State v. Kim, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 264 (Tenn. Crim. App. Apr. 6, 
2018). 

Trial court did not err by enhancing defen- 
dant’s sentences and by ordering partial con- 
secutive sentencing, following defendant’s con- 
viction for two counts of aggravated rape, 
aggravated kidnapping, and domestic assault, 
because the court considered defendant’s previ- 
ous history of criminal convictions or criminal 
behavior and use of a deadly weapon, a Taser, 
during the commission of the offenses. The 
court also found that defendant posed a con- 
tinual danger to the community by defendant’s 
criminal activity and anti-societal lifestyle. 
State v. Brown, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 271 (Tenn. Crim. App. Apr. 11, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 525 (Tenn. Aug. 13, 2018). 

Imposition of consecutive sentences was sup- 
ported by consideration of defendant’s criminal 
history, the dangerousness of the crime, and the 
need to protect the public. State v. Fleming, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 274 
(Tenn. Crim. App. Apr. 12, 2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve partially consecu- 
tive sentences because it found that defendant 
was a professional criminal, had an extensive 
record of criminal activity, and committed the 
offenses while on probation; defendant’s alter- 
native sentence in his federal case was suffi- 
ciently similar to state probation, and thus, it 
was within the trial court’s discretion to con- 
sider that he committed the offenses while on 
federal probation. State v. Woods, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 301 (Tenn. Crim. 
App. Apr. 19, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 506 (Tenn. Aug. 8, 2018). 

Consecutive sentences were proper after the 
trial court considered defendant’s extensive 
criminal record, and found he was a dangerous 
offender whose behavior indicates little or no 
regard for human life and no hesitation about 
committing a crime in which the risk to human 
life was high, that the circumstances surround- 
ing the commission of the offenses were aggra- 
vated, and that confinement for an extended 
period was necessary to protect society from his 
unwillingness to lead a productive life. State v. 
Stitts, — S.W3d —, 2018 Tenn. Crim. App. 
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LEXIS 340 (Tenn. Crim. App. Apr. 27, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
474 (Tenn. Aug. 8, 2018). - 

Consecutive sentences were proper based on 
defendant’s numerous violent offenses and a 
determination that defendant, who had com- 
mitted numerous offenses related to a violent 
home invasion, was a dangerous offender 
whose behavior indicated little or no regard for 
human life and no hesitation about committing 
a crime in which the risk to human life was 
high. State v. Frelix, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 4382 (Tenn. Crim. App. June 
6, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 586 (Tenn. Sept. 13, 2018). 

Imposition of consecutive sentences was not 
improper, as the trial court found defendant’s 
action of driving his truck at a high rate of 
speed through a crowded parking lot, crushing 
a man to death, his lack of remorse, and that he 
was a dangerous offender whose behavior indi- 
cated no regard for human life. State v. 
Cromwell, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 498 (Tenn. Crim. App. July 3, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
729 (Tenn. Nov. 15, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated sexual battery, the 
trial court did not err in sentencing defendant 
to consecutive terms of 25 years as a persistent 
offender with 100% service, for a total effective 
sentence of 50 years, because he had a previous 
history of criminal convictions or criminal be- 
havior in addition to those necessary to estab- 
lish the appropriate range; he had an extensive 
criminal record; he had a history of committing 
violent offenses; the 20-30 range was appropri- 
ate based on defendant being a persistent of- 
fender convicted of a Class B felony; and con- 
secutive sentences were appropriate as 
defendant had been convicted of two or more 
statutory offenses involving sexual abuse of a 
minor. State v. Freels, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 520 (Tenn. Crim. App. July 
13, 2018). 

Imposition of consecutive sentences was sup- 
ported by the trial court’s determination that 
defendant had an extensive criminal record 
and defendant’s behavior indicated little or no 
regard for human life. State v. Wade, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 523 (Tenn. 
Crim. App. July 13, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 689 (Tenn. Nov. 
15, 2018). 

Imposition of consecutive sentences was not 
an abuse of discretion, but was based on defen- 
dant’s extensive criminal history and a finding 
that he was a dangerous offender. State v. 
Sisson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 526 (Tenn. Crim. App. July 16, 2018). 

Trial court did not abuse its discretion by 
ordering that defendant’s sentence for a drug 
related offense be served consecutively to de- 
fendant’s sentence in another case because the 
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court found that defendant was a professional 
criminal as defendant had a lengthy criminal 
history, the presentence report showed that 
defendant had only one verified job that lasted 
for just a month, and defendant’s involvement 
in the enterprise of selling drugs was supported 
by defendant’s membership in a criminal gang. 
State v. Carero, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 533 (Tenn. Crim. App. July 18, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 710 (Tenn. Nov. 15, 2018). 

Trial court did not err when it ordered con- 
secutive sentences for sale of cocaine offenses 
because defendant’s prior convictions qualified 
defendant as a career offender, defendant’s 
criminal history included numerous other con- 
victions and very little work history, defendant 
also sold a gun to the confidential informant in 
the case, and defendant was on probation when 
defendant sold the cocaine to the informant in 
the drug transactions. State v. Hogan, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 544 
(Tenn. Crim. App. July 20, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 674 
(Tenn. Nov. 14, 2018). 

Trial court did not err when it ordered partial 
consecutive sentencing because the evidence 
was that defendant held a 71-year-old woman 
at gunpoint inside her own home in the middle 
of the night while he raped her and threatened 
her family. State v. Stumbo, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 552 (Tenn. Crim. App. 
July 23, 2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve his life sentences 
consecutively because it strongly believed that 
the facts and defendant’s criminal history out- 
weighed any rehabilitation; by the time defen- 
dant had turned twenty years old, he had 
committed two first degree murders, two espe- 
cially aggravated kidnappings, two especially 
aggravated robberies, two aggravated robber- 
ies, and one aggravated assault, and he did not 
introduce any exhibits regarding rehabilita- 
tion. State v. Berry, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 618 (Tenn. Crim. App. Aug. 
15, 2018). 

Defendant’s effective 13-year sentence for 
aggravated assault was proper; it was within 
the discretion of the trial court to enhance 
defendant’s sentences based on his failure to 
comply with the conditions of his previous re- 
lease on parole, and the trial court properly 
found that defendant had an extensive record 
of criminal activity, which alone supported the 
imposition of consecutive sentencing. State v. 
Smith, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 632 (Tenn. Crim. App. Aug. 20, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
676 (Tenn. Nov. 14, 2018). 

Trial court did not abuse its discretion when 
it ordered that defendant’s effective 10-year 
sentence for the drug buys in one case run 
consecutively to his effective six-year sentence 
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for two other cases because defendant shot at 
one victim’s car and at another victim’s horses 
and tractor, despite being indicted defendant 
sold methamphetamine to an informant, and 
while out on bond he threatened two witnesses 
who had testified against him at trial. State v. 
Robertson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 688 (Tenn. Crim. App. Sept. 12, 2018). 

Consecutive sentences for defendant’s aggra- 
vated robbery and aggravated burglary convic- 
tions were proper as defendant had an exten- 
sive history of repeatedly committing violent 
felonies, including 10 convictions for aggra- 
vated robbery, two convictions for especially 
aggravated kidnapping, and one conviction for 
attempted first-degree murder. State v. Mitch- 
ell, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
693 (Tenn. Crim. App. Sept. 12, 2018). 

Imposition of consecutive sentences was sup- 
ported by defendant’s extensive criminal his- 
tory. State v. Gray, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 700 (Tenn. Crim. App. Sept. 
14, 2018). 

Trial court did not abuse its discretion in 
ordering consecutive sentences because it made 
the findings required under Wilkerson and 
cited specific facts from defendant’s case. De- 
fendant was involved in a series of serious 
criminal offenses that resulted in the death of 
one of the victims. State v. Smith, — $.W.3d —, 
2018 Tenn. Crim. App. LEXIS 722 (Tenn. Crim. 
App. Sept. 21, 2018). 

Trial court properly sentenced defendant to 
three years for felony evading arrest and 11 
months and 29 days for his two aggravated 
assault convictions, to run consecutively; defen- 
dant had an extensive criminal history, the 
trial court considered all appropriate prin- 
ciples, and the record supported the enhance- 
ment factors under T.C.A. § 40-35-114(1), (8), 
(10), (13)(B), as he had no hesitation to commit 
a crime when the risk to human life was high, 
he failed to comply with conditions of sentence, 
and he was on parole when he committed the 
offense. State v. Stringer, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 730 (Tenn. Crim. App. 
Sept. 27, 2018). 

Imposition of consecutive sentences was sup- 
ported by evidence of defendant’s extensive 
criminal history. State v. Patterson, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 736 (Tenn. 
Crim. App. Sept. 28, 2018). 

Trial court did not abuse its discretion by 
imposing partial consecutive sentencing and a 
total effective sentence of life plus 24 years for 
first degree felony and premeditated murder, 
aggravated robbery, attempted aggravated rob- 
bery, aggravated burglary, and employment of a 
firearm; defendant committed six distinct vio- 
lations of the law and the trial court properly 
applied the dangerous offender category after 
making the necessary findings, which included 
in part his long history of being a drug dealer 
and being affiliated with a gang. State v. Aus- 
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tin, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
758 (Tenn. Crim. App. Oct. 5, 2018). 

Defendant’s consecutive sentences of 10 
years, three years, and three years for vehicu- 
lar homicide by intoxication and two vehicular 
assaults were proper because mid-range sen- 
tences were appropriate; the enhancement of 
her sentences was proper based on her actions 
causing a direct risk to the lives of people other 
than the victims, and her long history of unlaw- 
ful drug use; for purposes of consecutive sen- 
tencing, defendant was a dangerous offender as 
she had a long history of substance abuse and 
prior failed attempts at treatment, drove while 
intoxicated, caused a deadly head-on collision, 
and showed no concern for the victims; and 
alternative sentencing was not appropriate as 
she lacked potential for rehabilitation. State v. 
Beasley, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 765 (Tenn. Crim. App. Oct. 11, 2018). 

Trial court did not err in imposing consecu- 
tive sentences for defendant’s conviction of 
bribery of a witness and coercion of a witness, 
as he was properly found to be a dangerous 
offender; defendant’s prior convictions were the 
underlying cause for his attempt to bribe and 
coerce the witness in the instant case, thereby 
making the cases intertwined. Consecutive sen- 
tencing was also proper just based on defen- 
dant’s criminal history. State v. Colbert, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 770 
(Tenn. Crim. App. Oct. 15, 2018). 

Trial court did not err by partially imposing 
consecutive sentences for defendant’s numer- 
ous convictions arising out a home invasion 
because the record showed that defendant par- 
ticipated in the execution of a conspiracy to rob, 
burglarize, and attack the victims with deadly 
weapons, and as a result the victims’ sustained 
serious bodily injuries. State v. Calles, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 796 
(Tenn. Crim. App. Oct. 25, 2018). 

Where defendant pled guilty to two counts of 
robbery in case 109738 and to aggravated rob- 
bery and robbery in case 109776, the trial court 
did not err in sentencing defendant as a Range 
II multiple offender to consecutive terms of 
eight years in case 109738 and 14 years in case 
109776 as there was ample support for the 
finding that defendant was a dangerous of- 
fender because defendant had an adjudication 
as ajuvenile for a carjacking offense involving a 
deadly weapon; as an adult, defendant contin- 
ued to violate the law culminating in the two 
violent offenses before the court; and the court 
found that a consecutive sentence was the least 
drastic measure that it could impose to protect 
society from defendant’s further criminal con- 
duct. State v. Smith, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 840 (Tenn. Crim. App. Nov. 
14, 2018). 

Trial court did not err by imposing consecu- 
tive sentences for defendant’s convictions of 
four counts of sexual battery by an authority 
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figure because the events arose out of a rela- 
tionship in which each of the victims viewed 
defendant as a father figure, for each victim the 
abuse lasted at least three years, and while the 
extent of the abuse was different for each 
victim, the trial court noted the extent of defen- 
dant’s abuse was horrific. State v. Fisher, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 878 
(Tenn. Crim. App. Dec. 3, 2018). 

Trial court did not err in ordering that defen- 
dant’s sentences run consecutively because de- 
fendant was merely 20 years old but had other 
felony charges pending at the time of his trial, 
several other arrests as an adult, and multiple 
juvenile adjudications that would have been 
felonies if committed by an adult; defendant 
was a dangerous offender as he robbed the 
victim and crashed the victim’s car into another 
car full of people; and defendant committed the 
offenses while released on bond. State v. Der- 
ring, — S.W3d —, 2019 Tenn. Crim. App. 
LEXIS 32 (Tenn. Crim. App. Jan. 16, 2019). 

There was no error in the imposition of con- 
secutive sentences, as some were required by 
statute and others were supported by applica- 
tion of the dangerous offender factor. State v. 
Gill, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 91 (Tenn. Crim. App. Feb. 11, 2019). 

Imposition of consecutive sentences was not 
an abuse of discretion but was proper after the 
trial court found that an extended sentence was 
necessary to protect the public against further 
criminal conduct by defendant, who had a 
lengthy criminal history including prior convic- 
tions for acts involving violence. State v. Mc- 
Kinnie, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 113 (Tenn. Crim. App. Feb. 21, 2019). 

Imposition of consecutive sentences was sup- 
ported by the trial court’s finding defendant’s 
children needed to be protected from him and 
what he did was absolutely horrific, that defen- 
dant was a dangerous offender whose behavior 
indicated little or no regard for human life and 
no hesitation about committed a crime in which 
the risk to human life was high, and that 
confinement for an extended time was neces- 
sary to protect society. State v. Sharp, —S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 130 (Tenn. 
Crim. App. Feb. 26, 2019). 

Trial court properly imposed consecutive sen- 
tences because the evidence at the sentencing 
hearing established by a preponderance of the 
evidence that defendant’s criminal history was 
extensive and that he was a professional crimi- 
nal who devoted his life to criminal acts as a 
major source of livelihood. State v. Cox, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 141 
(Tenn. Crim. App. Mar. 6, 2019). 

Post-conviction court did not err in denying 
relief as ineffective assistance was not shown; 
counsel objected to the prosecutor’s use of 
Florida police reports during her argument, but 
the majority of the facts described were con- 
tained in the presentence report, which was 
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reliable hearsay, plus prejudice was not shown, 
as the Florida police reports were not used to 
establish any enhancement factor, plus the 
trial court found he was dangerous offender as 
justification for imposing consecutive sen- 
tences. Thompson v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 166 (Tenn. Crim. App. 
Mar. 14, 2019). 

Trial court did not abuse its discretion by 
imposing consecutive sentences for defendant’s 
drug crimes because it determined that defen- 
dant was a professional criminal who know- 
ingly devoted his life to criminal acts as a major 
source of livelihood, defendant failed to obtain a 
full time job since his release from incarcera- 
tion in 2011, and his record of criminal activity 
was extensive. State v. Carter, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 188 (Tenn. Crim. 
App. Mar. 27, 2019). 

Trial court did not err in imposing partial 
consecutive sentences because defendant had 
an extensive record of criminal activity and was 
sentenced for the current offense while he was 
on probation. State v. Lassiter, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 197 (Tenn. Crim. 
App. Mar. 28, 2019). 

Trial court properly imposed consecutive sen- 
tencing for defendant’s convictions of especially 
aggravated robbery and first-degree murder 
because defendant was a dangerous offender as 
the trial court described in detail the horrific 
injuries that the victim suffered after defen- 
dant attacked him in his own home without 
provocation; and consecutive sentencing was 
reasonably related to the severity of the of- 
fenses and the need to protect the public from 
defendant’s future criminal conduct. State v. 
Belt, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 208 (Tenn. Crim. App. Mar. 29, 2019). 

Trial court’s order requiring that defendant 
serve his 21-year sentence for especially aggra- 
vated kidnapping consecutively to his life sen- 
tence for first degree premeditated murder was 
upheld because the trial court made the addi- 
tional Wilkerson findings, and the trial court 
also found that defendant had an extensive 
record of criminal activity and that he commit- 
ted the offenses while on probation and the 
Defendant does not challenge the findings. 
State v. Brown, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 220 (Tenn. Crim. App. Apr. 8, 
2019). 

Trial court did not err in ordering consecutive 
sentences under the “dangerous offender” crite- 
rion for aggravated robbery, convicted felon in 
possession of a firearm, and driving with a 
revoked, suspended, or cancelled license; the 
trial court found particularly disturbing that 
defendant committed the crimes while on pro- 
bation for a prior violent felony and found that 
confinement for an extended period was neces- 
sary to protect society and that the aggregate 
length of his sentences was reasonably related 
to his offenses. State v. Austin, — S.W.3d —, 


TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-115 


2019 Tenn. Crim. App. LEXIS 233 (Tenn. Crim. 
App. Apr. 10, 2019). 

Defendant did not show consecutive sentenc- 
ing erred because (1) consecutive sentencing 
was mandatory for a firearm charge and at- 
tempted first degree murder, (2) defendant did 
not contest a finding of being a dangerous 
offender whose behavior indicated little or no 
regard for human life and no hesitation about 
committing a crime in which the risk to human 
life was high, and (3) the evidence presumably 
sufficed when defendant did not include the 
presentence report in the appellate record. 
State v. Chambers, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 241 (Tenn. Crim. App. Apr. 
15, 2019). 

Defendant’s effective 40-year sentence was 
proper because (1) consecutive sentences were 
proper, as defendant was convicted of two or 
more crimes involving sexual abuse of a minor, 
(2) the sentences were within statutory ranges, 
and (3) applicable enhancement factors were 
properly applied. State v. Todd, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 250 (Tenn. Crim. 
App. Apr. 17, 2019). 

Defendant failed to demonstrate that the 
trial court abused its discretion in imposing 
partial consecutive sentences because the judg- 
ment and mandate was limited and did not 
provide for the consideration of additional evi- 
dence. State v. Henderson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 254 (Tenn. Crim. App. 
Apr. 18, 2019). 

Trial court followed the mandate of the court 
of criminal appeals and committed no error in 
imposing consecutive sentences .because it 
made additional findings and stated facts to 
support such findings; the trial court found that 
the circumstances surrounding the commission 
of the offense were aggravated and that con- 
finement for an extended period of time was 
necessary to protect society, and it determined 
that the aggregate length of the sentences 
reasonably relates to the offense. State v. Hen- 
derson, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 254 (Tenn. Crim. App. Apr. 18, 2019). 

Trial court did not err by imposing consecu- 
tive sentences because the presentence report 
showed that defendant had nine prior convic- 
tions, he received six additional charges after 
being charged in the instant case, he chose to 
make a living by shoplifting and selling the 
stolen merchandise, and he was on probation at 
the time of the instant offenses. State v. Talley, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 261 
(Tenn. Crim. App. Apr. 24, 2019). 

Trial court properly imposed consecutive sen- 
tences to each other and to a prior sentence for 
defendant’s guilty-pleaded convictions of aggra- 
vated burglary and theft of property valued at 
$60,000 or more but less than $250,000 because 
defendant’s presentence investigation report 
showed a lengthy criminal history of at least 30 
convictions spanning most of the defendant’s 
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adult life, and the trial court’s finding of an 
extensive criminal history, which was amply 
supported by the record, was a sufficient basis 
for the imposition of consecutive sentences. 
State v. Cuevas, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 320 (Tenn. Crim. App. May 20, 
2019). 

Trial court did not err in imposing partial 
consecutive sentences based on defendant’s ex- 
tensive criminal history because he was con- 
victed of 14 felonies, including stealing approxi- 
mately seven or eight vehicles and several 
ATVs, and breaking into a house; the trial court 
also discussed defendant’s other charges and 
convictions, including his convictions for van- 
dalism, obstruction of justice, and driving un- 
der the influence; and the trial court noted that 
defendant admitted to smoking marijuana 
daily for several years and using methamphet- 
amine for several months prior to his arrest. 
State v. Canter, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 344 (Tenn. Crim. App. June 10, 
2019). 


5. —Improper. 

The trial court abused its discretion in order- 
ing the appellant to serve his sentences con- 
secutively where: (1) the circumstances sur- 
rounding the commission of the offense were 
not aggravated; (2) based upon the defendant’s 
age, the absence of a criminal record, his good 
school record, and his gainful employment 
when the offense was committed, consecutive 
sentencing was not necessary to protect society; 
(3) the defendant possessed the characteristics 
necessary to rehabilitate himself while serving 
the life sentence; and (4) an effective sentence 
of life plus five years was adequate to punish 
the defendant for the offenses. State v. Woods, 
814 S.W.2d 378, 1991 Tenn. Crim. App. LEXIS 
167 (Tenn. Crim. App. 1991). 

Trial court abused its discretion in ordering 
consecutive sentences for vehicular homicide 
and aggravated assault since consecutive sen- 
tences were not required to protect society from 
the defendant’s unwillingness to lead a produc- 
tive life and his resort to criminal activity in 
furtherance of his antisocietal lifestyle. State v. 
Braden, 867 S.W.2d 750, 1993 Tenn. Crim. App. 
LEXIS 355 (Tenn. Crim. App. 1993), appeal 
denied, — S.W.2d —, 1993 Tenn. LEXIS 387 
(Tenn. Nov. 1, 1993). 

In sentencing upon conviction of two counts 
of aggravated sexual battery, imposition of con- 
secutive sentences was improper where there 
was no support for the conclusion that defen- 
dant was a dangerous offender and where there 
was no significant time span of undetected 
sexual activity, the nature of the criminal con- 
duct was non-aggravated, and the extent of 
residual damage to the victim caused by the 
conduct was not sufficiently shown. State v. 
Hayes, 899 S.W.2d 175, 1995 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. 1995). 
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The trial court erred in sentencing defen- 
dant, convicted on four counts of bribing a 
public servant, to consecutive terms totaling 18 
years based on its finding he was a professional 
criminal; the nonviolent nature of the offenses, 
the circumstances connecting the offenses to 
each other, and defendant’s potential for reha- 
bilitation indicated that a lesser sentence 
would sufficiently protect the public, reason- 
ably relate to the severity of the offenses in- 
volved, and satisfy the interests of justice. State 
v. Desirey, 909 S.W.2d 20, 1995 Tenn. Crim. 
App. LEXIS 304 (Tenn. Crim. App. 1995). 

In a child sexual abuse case, although con- 
secutive sentencing was permissible under 
T.C.A. § 40-35-115(b)(5), defendant’s twelve- 
year consecutive sentences, for a total of 
ninety-six years, were not reasonably related to 
the severity of his offenses; rather, the circum- 
stances of the case indicated that a combination 
of concurrent and consecutive sentences was 
appropriate in relation to the severity of the 
offenses and was the least severe measures 
necessary to deter defendant’s future criminal 
conduct, to protect society, and to deter others 
who were similarly situated and likely to com- 
mit similar offenses. State v. Schiefelbein, 230 
S.W.3d 88, 2007 Tenn. Crim. App. LEXIS 138 
(Tenn. Crim. App. Feb. 8, 2007), modified, 230 
S.W.3d 88, 2007 Tenn. Crim. App. LEXIS 213 
(Tenn. Crim. App. Mar. 7, 2007). 

Although defendant was eligible for consecu- 
tive sentencing, the trial court abused its dis- 
cretion when it ordered partial consecutive sen- 
tencing that resulted in a total sentence of 44 
years for defendant’s crimes of aggravated rob- 
bery, theft by shoplifting, and attempted aggra- 
vated robbery; the robberies were committed 
with a toy gun, no one was injured, two victims 
knew the gun was plastic, defendant was 49 
years old and already serving a 12-year sen- 
tence, and the sentence was in effect a sentence 
of life imprisonment, was not justly deserved, 
and was not the least severe measure neces- 
sary. State v. Biggs, 482 S.W.3d 923, 2015 Tenn. 
Crim. App. LEXIS 795 (Tenn. Crim. App. Sept. 
30, 2015). 

Trial court ordered the sentence for misde- 
meanor escape to run consecutively under 
T.C.A. § 40-35-115 to count one but concur- 
rently to counts two and three; the case was 
remanded for correction of the judgment sheets 
to reflect that the sentence for escape had to be 
served consecutively to the sentences for counts 
two and three under T.C.A. § 39-16-605(d). 
State v. Moore, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 982 (Tenn. Crim. App. Nov. 28, 
2017). 


6. —Enhanced Sentences. 

There is no prohibition in the 1989 Sentenc- 
ing Act against using the same facts and cir- 
cumstances both to enhance sentences under 
applicable enhancement factors and to require 
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those sentences to be served consecutively. In 
fact, consideration of prior criminal convictions 
and conduct for both enhancement and con- 
secutive sentencing purposes is allowed under 
Tennessee common law. State v. Meeks, 867 
S.W.2d 361, 1993 Tenn. Crim. App. LEXIS 503 
(Tenn. Crim. App. 1993), cert. denied, Meeks v. 
Tennessee, 510 U.S. 1168, 114 S. Ct. 1200, 127 
L. Ed. 2d 548, 1994 U.S. LEXIS 1998 (1994); 
State v. Franklin, 919 S.W.2d 362, 1995 Tenn. 
Crim. App. LEXIS 880 (Tenn. Crim. App. 1995). 

When confronted with multiple convictions 
under facts and circumstances which could 
justify a greatly enhanced sentence for each 
offense when such offense is considered sepa- 
rately, but which also could justify or call for 
the imposition of consecutive sentences, the 
trial court necessarily has authority to consider 
whether or not the effective, total sentence will 
meet the principles and purposes of the Sen- 
tencing Reform Act when assessing what 
weight applies to those factors which affect 
both the length of each sentence for the in- 
volved offenses and the consecutive sentencing 
decision. State v. Marshall, 888 S.W.2d 786, 
1994 Tenn. Crim. App. LEXIS 571 (Tenn. Crim. 
App. 1994). 


7. —Probation. 

Imposition of consecutive probationary peri- 
ods in conjunction with concurrent incarcera- 
tion periods was impermissible under T.C.A. 
§ 40-35-115; probation, if imposed, must run in 
the same manner as the periods of incarcera- 
tion. State v. Connors, 924 S.W.2d 362, 1996 
Tenn. Crim. App. LEXIS 21 (Tenn. Crim. App. 
1996), overruled, State v. Troutman, 979 
S.W.2d 271, 1998 Tenn. LEXIS 665 (Tenn. 
1998), overruled in part, State v. Troutman, 979 
S.W.2d 271, 1998 Tenn. LEXIS 665 (Tenn. 
1998). 

The general assembly did not intend a com- 
munity corrections sentence and a probation 
sentence to be equivalents for purposes of con- 
secutive sentencing under T.C.A. § 40-35- 
115(b)(6). State v. Pettus, 986 S.W.2d 540, 1999 
Tenn. LEXIS 44 (Tenn. 1999). 


8. —Fines. 

Concurrent or consecutive sentences as used 
in T.C.A. § 40-35-115 refer to terms of impris- 
onment, not to fines; thus, the imposition of 
concurrent sentences did not imply that fines 
were to be paid concurrently, or non-cumula- 
tively, as well. State v. Woodcock, 922 S.W.2d 
904, 1995 Tenn. Crim. App. LEXIS 982 (Tenn. 
Crim. App. 1995). 


9. Consideration of Expunged Conviction. 

The criminal acts underlying an expunged 
conviction may properly be considered to deter- 
mine whether a defendant is a suitable candi- 
date for alternative sentencing. State v. Lane, 3 
S.W.3d 456, 1999 Tenn. LEXIS 430 (Tenn. 
1999). 
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10. Discretion of Court. 

Whether sentences are to be served concur- 
rently or consecutively is a matter addressed to 
the sound discretion of the trial court; there- 
fore, where the trial court ordered three sen- 
tences to run concurrently after giving due 
consideration and proper weight to the factors 
and principles set out under the sentencing law, 
the appellate court could not order all four 
sentences in the case to run consecutively even 
if it would have preferred that result. State v. 
Hastings, 25 S.W.3d 178, 1999 Tenn. Crim. 
App. LEXIS 1312 (Tenn. Crim. App. 1999). 


11. Plain error. 

Where defendant appealed a sentencing is- 
sue, the court of criminal appeals erred in 
vacating his conviction of incest because its 
finding of plain error was erroneous; factor (a) 
under the plain error test was not met and the 
record strongly suggested that defendant 
pleaded guilty to incest, a lower grade offense 
than rape of a child that he was originally 
charged with, for tactical reasons, and by his 
plea of guilty, defendant accepted the benefit of 
a lower sentence for a lower-grade offense. 
Studdard v. State, 182 S.W.3d 283, 2005 Tenn. 
LEXIS 1046 (Tenn. 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 518 (Tenn. 2006). 


12. Lack of Appropriate Findings. 

Trial court erred in imposing consecutive 
sentences under T.C.A. § 40-35-115(b) on de- 
fendant as the trial court rested its determina- 
tion of consecutive sentencing on the basis of 
defendant’s status as a “dangerous offender,” 
which required it to conclude that an extended 
sentence was necessary to protect the public 
from further criminal conduct by defendant 
and that consecutive sentencing was reason- 
ably related to the severity of the evidence; yet, 
there was no evidence in the record that the 
trial court even considered the two Wilkerson 
factors before ordering consecutive sentences. 
State v. Pollard, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 749 (Tenn. Crim. App. Sept. 17, 
2012), aff'd, 432 S.W.3d 851, 2013 Tenn. LEXIS 
1011 (Tenn. Dec. 20, 2013). 

Where a trial court fails to provide adequate 
reasons for imposing consecutive sentences, an 
appellate court should neither presume that 
consecutive sentences are reasonable nor defer 
to the trial court’s exercise of its discretionary 
authority; an appellate court has two options: 
conduct a de novo review to determine whether 
there is an adequate basis for imposing con- 
secutive sentences, or remand for the trial 
court to consider the factors in determining 
whether to impose consecutive sentences. State 
v. Pollard, 432 S.W.3d 851, 2013 Tenn. LEXIS 
1011 (Tenn. Dec. 20, 2013). 

Because the dangerous offender classification 
is the most subjective to apply, the record must 
also establish the aggregate sentence reason- 
ably relates to the severity of the offenses and 
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that the total sentence is necessary for the 
protection of the public from further crimes by 
the defendant; thus, when trial courts fail to 
include the two additional findings before clas- 
sifying a defendant as a dangerous offender, 
they fail to adequately provide reasons on the 
record to support the sentences. State v. Pol- 
lard, 432 S.W.3d 851, 2013 Tenn. LEXIS 1011 
(Tenn. Dec. 20, 2013). 

Trial court erred when it failed to make 
findings to support consecutive sentences be- 
cause it was unclear from the record the basis 
for the imposition of consecutive sentences; 
upon remand, the trial court also had to reex- 
amine the eligibility date for rehabilitative pro- 
grams, as the maximum for misdemeanor sen- 
tences was seventy-five percent. State v. 
Layhew, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 19 (Tenn. Crim. App. Jan. 13, 2017). 

Although the trial court based its decision to 
order consecutive sentencing on findings that 
defendant had an extensive history of criminal 
activity and that defendant was a dangerous 
offender, the trial court failed to make the 
requisite dangerous offender findings that the 
consecutive sentences were reasonably related 
to the severity of the offenses committed and 
were necessary to protect the public from fur- 
ther criminal conduct; and defendant’s criminal 
history did not justify the extensive criminal 
history finding. Because the record was inad- 
equate to conduct a de novo review, the impo- 
sition of consecutive sentencing was vacated 
and the case was remanded to the trial court for 
the consideration of the dangerous offender 
factors. State v. Hardy, —$.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 615 (Tenn. Crim. App. July 
13, 2017). 


13. Consideration of Factors. 

Imposition of 14 ten-day sentences, each run- 
ning consecutive to the others, for an effective 
sentence of 140 days in jail was excessive, and 
the sentences were reduced, where the record 
suggested that the trial court did not consider 
the statutory criteria of T.C.A. § 40-35-115 
when determining whether defendant’s mul- 
tiple sentences should be served concurrently 
or consecutively, and the only statutory factor 
that applied to defendant was that he was 
sentenced for criminal contempt; even though 
defendant’s actions were serious, withdraws 
from an equity line of credit and failing to pay 
real estate taxes and his wife’s pendente lite 
support in violation of a marital dissolution 
agreement, they did not justify the imposition 
of the maximum sentence of 10 days for each 
count. Defendant’s sentences for 12 of the 
counts were reduced to four days each, to run 
consecutive to each other, and the sentences for 
the two remaining counts were reduced to one 
day each, to run concurrent to each other but 
consecutive to the other 12 counts for an effec- 
tive sentence of 49 days. Simpkins v. Simpkins, 
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374 S.W.3d 413, 2012 Tenn. App. LEXIS 131 
(Tenn. Ct. App. Feb. 27, 2012). 

Defendant was properly convicted of aggra- 
vated vehicular homicide, vehicular assault, 
and reckless endangerment with a deadly 
weapon because his intoxication proximately 
caused a car crash that killed his son and 
injured his nephew, while his convictions for 
vehicular assault and reckless endangerment 
both stemmed from the crash, his DUI convic- 
tion should merge with the vehicular assault 
conviction since it was a lesser-included offense 
and he could not be punished separately for one 
act of DUI that caused serious bodily injury, 
and the trial court properly considered the 
aggregating, mitigating, and sentencing fac- 
tors. State v. Steelman, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 936 (Tenn. Crim. App. 
Oct. 30, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 99 (Tenn. Feb. 14, 2018). 


14. Proper Sentencing Considerations. 

Trial court did not abuse its discretion in 
sentencing a husband for criminal contempt 
because the maximum jail time the husband 
could have received would have been 190 days, 
and he received less than half of that amount 
for his egregious behavior; there was nothing 
excessive in the sentence, and the husband 
never even articulated why or how the sentence 
was excessive. Trezevant v. Trezevant, — 
S.W.3d —, 2018 Tenn. App. LEXIS 213 (Tenn. 
Ct. App. Apr. 25, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 622 (Tenn. Sept. 
18, 2018). 

Trial court did not abuse its discretion in its 
original sentencing determination for defen- 
dant’s convictions of rape and incest because 
the court applied the factor for defendant’s 
leadership in the commission of the offenses as 
defendant at least encouraged, if not coerced, 
codefendant into committing the offenses in 
that defendant wanted the victim to experience 
sexual intercourse. Furthermore, the court did 
not accord enhancement weight based upon 
defendant’s eluding the authorities after the 
indictment of defendant. State v. Sherrill, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 830 
(Tenn. Crim. App. Nov. 8, 2018). 

Trial court properly imposed consecutive sen- 
tences for defendant’s convictions for DUI, vio- 
lation of the implied consent law, and violation 
of a habitual motor vehicle offender restriction 
because his criminal record was extensive, the 
trial court properly addressed the factors in 
applying the dangerous offender criteria, the 
record supported that the sentence imposed 
was necessary to protect the public and reason- 
ably relates to the severity of defendant’s fifth 
DUI offense, and the sentence was within the 
appropriate range and was otherwise in com- 
pliance with the purposes and principles of the 
statute. State v. Green, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 179 (Tenn. Crim. App. 
Mar. 20, 2019). 
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15. Effective Assistance of Counsel. 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective in deliberately choosing to forego the 
sentence alignment issue in favor of the merger 
issue, and counsel’s decision was reasonable as 
any challenge to the consecutive alignment of 
defendant’s sentences would not have been 
successful on appeal because defendant’s re- 
cord included three prior convictions of assault 
and one conviction of child endangerment in 
addition to six prior convictions of drug posses- 
sion and convictions of shoplifting and weapons 
possession; and the record fully supported the 
trial court’s conclusion that defendant was an 
offender whose record of criminal activity was 
extensive. Feaster v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 811 (Tenn. Crim. App. 
Nov. 1, 2018). 


16. Review. 

When a trial court places findings on the 
record to support its sentencing decision the 
applicable standard of appellate review for a 
challenge to the imposition of consecutive sen- 
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tences is abuse of discretion with a presump- 
tion of reasonableness. State v. Pollard, 432 
S.W.3d 851, 2013 Tenn. LEXIS 1011 (Tenn. Dec. 
20, 2013). 

Appropriate standard of appellate review for 
consecutive sentencing is abuse of discretion 
accompanied by a presumption of reasonable- 
ness because the Tennessee Criminal Sentenc- 
ing Reform Act of 1989 contemplates the same 
standard of appellate review for the determina- 
tion of the length, range, or the manner of 
service of a sentence as well as the imposition of 
consecutive sentences. State v. Pollard, 432 
S.W.3d 851, 2013 Tenn. LEXIS 1011 (Tenn. Dec. 
20, 2013). 

Because defendant did not include the tran- 
script from the sentencing hearing with the 
record, the court of criminal appeals was un- 
able to determine whether the trial court prop- 
erly provided reasons on the record for impos- 
ing consecutive sentences; therefore, defendant 
waived his challenge of the trial court’s impo- 
sition of consecutive sentences. State v. Pitt- 
man, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 394 (Tenn. Crim. App. May 16, 2017). 


40-35-116. Revocation of bail on conviction. 


(a) If a defendant is convicted of first degree murder, a Class A felony, rape, 
ageravated robbery, aggravated sexual battery, aggravated kidnapping, aggra- 
vated child abuse, statutory rape by an authority figure or a violation of 
§ 39-17-417(b) or (i), the judge shall revoke bail immediately, notwithstanding 
sentencing hearings, motions for a new trial and related post-guilt determina- 
tion hearings. 

(b) If a defendant is convicted of any other felony offense, the judge may 
revoke bail immediately, notwithstanding sentencing hearing, motion for a 
new trial and related post-guilt determination hearings. 

(c) If the court revokes the defendant’s bail, the defendant shall be housed 
in a local jail pending the sentencing determination. Following sentencing, the 
defendant shall be transferred to the custody of the authority to whom the 
defendant was sentenced. 

(d) If a defendant is convicted of first degree murder, the judge may house 
the defendant in a local jail or may transfer custody to the department of 
correction pending further proceedings in the trial court. 


Bail in misdemeanor cases is addressed in 
§ 40-26-104. 


History. 
Acts 1989, ch. 591, § 6; 1990, ch. 980, § 22; 


2007, ch. 108, § 1. 
Compiler’s Notes. 


The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 


Sentencing Commission Comments. Un- 
der prior law, revocation of bail following con- 


viction was related to probation eligibility. Sub- 
section (a) mandates revocation of bail based on 
the type of conviction offense. 

Revocation of bail for other felony offenses is 
discretionary under subsection (b). The stan- 
dards for revocation of bail are set forth in 
§ 40-26-102. 


have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Classification of offenses, § 40-35-110. 
Immediate revocation of bail for certain of- 
fenses, § 40-11-113. 
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Penalty for Class A felony, § 40-35-111. 
Sentence range, § 40-35-112. 


40-35-117. Applicability of chapter. 


(a) All persons who commit crimes on or after November 1, 1989, shall be 
tried and sentenced under this chapter. 

(b) Unless prohibited by the United States or Tennessee constitutions, any 
person sentenced on or after November 1, 1989, for an offense committed 
between July 1, 1982, and November 1, 1989, shall be sentenced under this 
chapter. 

(c) For all persons who committed crimes prior to July 1, 1982, prior law 
shall apply and remain in full force and effect in every respect, including, but 


not limited to, sentencing, parole and probation. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. This 
section provides that all persons who commit 
crimes on or after November 1, 1989, must be 
tried and sentenced under the provisions of this 
chapter. 

Subsection (b) provides that persons sen- 
tenced on or after November 1, 1989, for an 
offense committed between July 1, 1982 and 
November 1, 1989, shall be sentenced under 
the provisions of this chapter. Felony offenses 
in existence prior to November 1, 1989, are 
classified in § 40-35-118. As noted in the com- 
ments to that section, the classification of these 
prior offenses serves two purposes. First, it 
determines the classification of a felony when a 
pre-November 1, 1989-conviction is used for 
enhancement. Second, except for first degree 
murder, it determines the appropriate classifi- 
cation for sentencing purposes of offenses 
which occurred prior to November 1, 1989, 
when the defendant is sentenced after that 
date. For example, a defendant committing 
aggravated arson under the provisions of for- 
mer § 39-3-201 (repealed) is sentenced after 
November 1, 1989, as a Class A felon with all of 
the attributes of that classification as set forth 
under the new chapter. Some offenses which 
existed prior to November 1, 1989, have been 
consolidated into new provisions for which the 
elements are different. Consequently, the clas- 
sification of prior offenses, with a correspond- 
ing felony classification, enables the punish- 
ment to be readily ascertained for those 
offenses which occurred prior to November 1, 
1989. The offenses contained in titles other 
than title 39 have been amended directly by 
altering the punishment with specified felony 


or misdemeanor classifications. Since the ele- 
ments of those offenses have not been changed, 
the punishment for those offenses can be ascer- 
tained by referring directly to the particular 
statute itself. 

Subsection (c) provides that crimes commit- 
ted prior to July 1, 1982 must be tried and 
sentenced under the law as it existed prior to 
that date. Offenses that occurred prior to July 
1, 1982, were treated under the very different 
indeterminate jury sentencing structure. Due 
to the radical change in sentencing procedures, 
the commission believed that it was appropri- 
ate to retain prior law as to those few cases left 
in that category. 

Because of the ex post facto provisions of the 
Tennessee and United States constitutions, a 
defendant sentenced after November 1, 1989, 
for an offense committed between July 1, 1982, 
and November 1, 1989, may not receive a 
greater punishment than he would have re- 
ceived under the prior law. 


Compiler’s Notes. — 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Eligibility for parole, § 40-28-115. 

Repealed or amended laws, application in 
prosecution for offense, § 39-11-112. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 31.51, 32.80, 32.122. 
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NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Date of Sentencing. 

Date of Commission. 

. Sentencing Hearing. 

. Parole Eligibility Review Board. 


Re oR ODE 


. Applicability. 

The provisions of the former Criminal Sen- 
tencing Reform Act of 1982, and only those 
provisions, were applicable to determining de- 
fendant’s sentence, even though the Criminal 
Sentencing Reform Act of 1989 took effect while 
defendant’s case was on appeal from the trial 
court’s judgment of conviction and the original 
sentencing order. State v. Polk, 845 S.W.2d 171, 
1992 Tenn. LEXIS 704 (Tenn. 1992). 

Title 40, ch. 35 applies only to those offenders 
who are sentenced after its 1989 effective date; 
thus, it did not apply to the petitioner’s case 
since he was sentenced in 1983. State ex rel. 
Stewart v. McWherter, 857 S.W.2d 875, 1992 
Tenn. Crim. App. LEXIS 877 (Tenn. Crim. App. 
1992). 

By limiting the application of title 40, ch. 35 
to persons who were not previously sentenced, 
the legislature devised a partial solution to 
prison overcrowding while avoiding the reopen- 
ing of cases in which persons had been validly 
sentenced previously; thus, the petitioner’s 
right to equal protection under the law was not 
violated by his continued incarceration under 
his 1983 sentences. State ex rel. Stewart v. 
McWherter, 857 S.W.2d 875, 1992 Tenn. Crim. 
App. LEXIS 877 (Tenn. Crim. App. 1992). 

T.C.A. § 40-35-117 does not govern the issue 
whether changes in capital sentencing by the 
1989 amendments, as contained in § 39-13- 
204, apply to persons who committed offenses 
prior to November 1, 1989, rather the control- 
ling provision is T.C.A. § 39-11-112; thus, since 
the amendments did not provide for a lesser 
penalty, but merely changed the procedures to 
be followed at the sentencing hearing, where 
the offense occurred prior to the amendments, a 
jury instruction under the pre-1989 law was 
appropriate. State v. Smith, 893 S.W.2d 908, 
1994 Tenn. LEXIS 278 (Tenn. 1994), rehearing 
denied, 893 S.W.2d 908, 1995 Tenn. LEXIS 48 
(Tenn. 1995), cert. denied, Smith v. Tennessee, 
516 U.S. 829, 116 S. Ct. 99, 133 L. Ed. 2d 53, 
1995 U.S. LEXIS 5601 (1995). 

Where the record did not show that the trial 
court followed the mandate in State v. Pearson, 
858 S.W.2d 879, 1993 Tenn. LEXIS 240 (Tenn. 
1993), i.e., to consider the sentencing statutes 
in effect before and after November 1, 1989, in 
sentencing a defendant after that date for of- 
fenses committed prior thereto, the case was 
remanded for resentencing. Manning v. State, 
883 S.W.2d 635, 1994 Tenn. Crim. App. LEXIS 
69 (Tenn. Crim. App. 1994). 


Where defendant had been given a life sen- 
tence under the former 1982 Sentencing Act 
and thereafter was granted postconviction re- 
lief from prior convictions that were considered 
in finding him a persistent offender, the trial 
court did not err in resentencing him under the 
1982 Act instead of the more favorable provi- 
sions of the 1989 Sentencing Act, since the 
resentencing involved only partial modification 
of the original sentence and, as such, consti- 
tuted a continuation of the original procedure 
subject to the 1982 Act. Sills v. State, 884 
S.W.2d 139, 1994 Tenn. Crim. App. LEXIS 228 
(Tenn. Crim. App. 1994), appeal denied, — 
S.W.2d —, 1994 Tenn. LEXIS 267 (Tenn. Aug. 
29, 1994). 

The fact that the General Assembly opted to 
provide that people accused of committing an 
offense prior to July 1, 1982, would be tried and 
sentenced pursuant to the law in effect when 
the offense occurred did not violate defendant’s 
federal or state constitutional rights. State v. 
Melvin, 913 S.W.2d 195, 1995 Tenn. Crim. App. 
LEXIS 502 (Tenn. Crim. App. 1995). 

Defendant’s right to due process was not 
violated by the imposition of a sentence based 
upon the law and punishment that existed 
when he committed the offense. State v. Turner, 
919 S.W.2d 346, 1995 Tenn. Crim. App. LEXIS 
779 (Tenn. Crim. App. 1995). 

Title 40, ch. 35 was clearly applicable where 
offenses with which defendant was charged 
occurred in January 1989 and were followed by 
sentencing in 1990. McConnell v. State, 12 
S.W.3d 795, 2000 Tenn. LEXIS 65 (Tenn. 2000). 

The 1989 Criminal Sentencing Reform Act, 
T.C.A. § 40-35-101 et seq., applies to plea bar- 
gain agreements. McConnell v. State, 12 S.W.3d 
795, 2000 Tenn. LEXIS 65 (Tenn. 2000). 

In order to comply with the ex post facto 
prohibitions of the United States and Tennes- 
see constitutions, pursuant to T.C.A. § 40-35- 
117(b), the trial court judges imposing sen- 
tences after the effective date of the 1989 
Sentencing Reform Act, T.C.A. § 40-35-101 et 
seq., for crimes committed prior thereto, must 
calculate the appropriate sentence under both 
the 1982 statute and the 1989 statute, in their 
entirety, and then impose the lesser sentence of 
the two; because the trial court did not calcu- 
late the two sentences with regard to one of the 
aggravated sexual battery convictions as re- 
quired, the appellate court remanded the case 
to the trial court for resentencing. State v. 
Jordan, 116 S.W.3d 8, 2003 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. 2003). 


2. Date of Sentencing. 

Defendant was not entitled to be sentenced 
under this chapter even though his Tenn. R. 
Crim. P. 35 motion was pending on November 1, 
1989, the effective date of this chapter. The 
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action of the trial court on a Tenn. R. Crim. P. 
35 motion related back to the date of sentenc- 
ing, in this case, July 7, 1989, so as to require 
any modification to comply with the law exist- 
ing as of that date. State v. Bilbrey, 816 S.W.2d 
71, 1991 Tenn. Crim. App. LEXIS 555 (Tenn. 
Crim. App. 1991), superseded by statute as 
stated in, State v. Grissom, 956 S.W.2d 514, 
1997 Tenn. Crim. App. LEXIS 676 (Tenn. Crim. 
App. 1997). 

T.C.A. § 39-11-112, and its forerunner, § 39- 
1-105 [repealed], did not apply to a defendant 
who was sentenced in 1983 so as to require him 
to be resentenced under this chapter. State ex 
rel. Stewart v. McWherter, 857 S.W.2d 875, 
1992 Tenn. Crim. App. LEXIS 877 (Tenn. Crim. 
App. 1992). 


3. Date of Commission. 

T.C.A. § 40-35-118 determines the classifica- 
tion of felony offenses in title 39 committed 
between July 1, 1982 and November 1, 1989. 
Under that statute grand larceny is a Class D 
felony and petit larceny is a Class E felony. On 
the other hand, for offenses committed prior to 
July 1, 1982, prior law applies “and remain|s] 
in full force and effect in every respect, includ- 
ing, but not limited to, sentencing, parole and 
probation,” under T.C.A. § 40-35-117(c). State 
v. Wright, 836 S.W.2d 130, 1992 Tenn. Crim. 
App. LEXIS 143 (Tenn. Crim. App. 1992), ap- 
peal denied, 1992 Tenn. LEXIS 378 (Tenn. May 
26, 1992). 

A trial court imposing a sentence after the 
1989 effective date of this chapter for a bur- 
glary committed before that date must calcu- 
late the appropriate sentence under both the 
1982 sentencing statute and this chapter 
(which added the “bodily injury” enhancement 
factor to the sentencing formula for felonies) 
and then impose the lesser sentence of the two 
statutes. State v. Pearson, 858 S.W.2d 879, 
1993 Tenn. LEXIS 240 (Tenn. 1993); State v. 
Dunn, 901 S.W.2d 398, 1995 Tenn. Crim. App. 
LEXIS 296 (Tenn. Crim. App. 1995). 


4, Sentencing Hearing. 

A sentencing hearing which occurs upon re- 
mand is not a continuation of the first sentenc- 
ing proceeding and, therefore, a remanded sen- 
tencing hearing after the effective date of the 
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Criminal Sentencing Reform Act of 1989, T.C.A. 
§ 40-35-101 et seq., is to be controlled by this 
chapter. State v. Davis, 825 $.W.2d 109, 1991 
Tenn. Crim. App. LEXIS 728 (Tenn. Crim. App. 
1991), appeal denied, — S.W.2d —, 1992 Tenn. 
LEXIS 125 (Tenn. Jan. 27, 1992). 


5. Parole Eligibility Review Board. 

Parole eligibility review board, which was 
established under T.C.A. §§ 40-35-601 et seq. 
[obsolete] to review the sentences of those con- 
victed as habitual criminals before November 
1, 1989, went out of existence on July 1, 1993, 
its work presumably completed. Wilson v. 
State, 980 S.W.2d 196, 1998 Tenn. App. LEXIS 
36 (Tenn. Ct. App. 1998), rehearing denied, 980 
S.W.2d 196, 1998 Tenn. App. LEXIS 195 (Tenn. 
Ct. App. 1998). 

The decision to amend or not to amend a 
prisoner’s parole eligibility date was discretion- 
ary with the parole eligibility review board, was 
not merely a ministerial duty and there was no 
constitutional violation in the individualized 
consideration of each prisoner’s record to deter- 
mine which of them might be appropriate can- 
didates for early release. Wilson v. State, 980 
S.W.2d 196, 1998 Tenn. App. LEXIS 36 (Tenn. 
Ct. App. 1998), rehearing denied, 980 S.W.2d 
196, 1998 Tenn. App. LEXIS 195 (Tenn. Ct. 
App. 1998). 

Notwithstanding T.C.A. § 40-35-117(c), ap- 
plication of a newly amended parole statute, 
T.C.A. § 40-28-105(d)(4), to deny parole to an 
inmate serving a life sentence for murder did 
not violate ex post facto concerns. Miller v. 
Tenn. Bd. of Prob. & Paroles, 119 S.W.3d 696, 
2003 Tenn. App. LEXIS 335 (Tenn. Ct. App. 
2003). 

Because an inmate was not entitled to mul- 
tiple release eligibility dates and consideration 
for custodial parole, his petition alleging that 
the Tennessee Board of Probation and Parole 
and Board officials deprived him of the privi- 
lege to be heard for custodial parole failed to 
state a claim on which relief could be granted; 
therefore, the trial court properly granted the 
motions of the Board and officials to dismiss the 
inmate’s petition for common law writ of certio- 
rari pursuant to T.C.A. §§ 27-8-101 and 27-9- 
101. Stewart v. Schofield, 368 S.W.3d 457, 2012 
Tenn. LEXIS 376 (Tenn. May 25, 2012). 


40-35-118. Classification of repealed pre-1989 offenses [For list of 
classification for current offenses, see the compiler’s note 


in § 40-35-110]. 


(a) For the purpose of determining the classification of felony offenses in 
title 39 committed prior to November 1, 1989, the following classifications shall 


be used: 
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Code Section 


39-3703 


39-1-604, 606 


39-2-103 


39-2-202 
39-2-212 


39-2-301(c) 


39-2-305 
39-2-304 


39-2-603 
39-2-640 


39-3-201 
39-3-701 
39-5-803 
39-6-109 


39-6-204 


39-6-619(a) 


39-6-915(a) 


39-3704 


39-1-607 


39-1-609 


39-1-610 


39-2-301(e) 


39-2-303 
39-2-501 
39-2-502 
39-2-604 
39-2-606 
39-3-210 


39-4-422 


Offense 


First degree criminal sexual conduct 
Conspiracy to take a human life 
Assault with intent to commit first 
degree murder 

First degree murder 

Second degree murder 

Aggravated kidnapping 

Prisoners holding hostages 
Unlawful representation to obtain 
ransom 

Aggravated rape 

Abduction of female from parents or 
guardian for purposes of prostitution 
Aggravated arson 

Willful injury by explosives 

Treason 

Adulteration of foods, liquors or phar- 
maceuticals (death occurs) 
Obstruction or damage to railroad 
tracks resulting in death 

Killing an officer while arresting a 
person on a charge of unlawful 
gaming 


Furnishing intoxicating liquor which 


results in death (second degree 
murder) 

Second degree criminal sexual 
conduct 

Conspiracy to sabotage a nuclear pro- 
duction facility 

Conspiracy to commit illegal act ca- 
pable of destroying human life by pos- 
session, use or transportation of 
explosives 

Conspiracy by convicts to kill 

Assault with intent to commit or at- 
tempt to commit aggravated 
kidnapping 

Kidnapping child under 16 

Robbery by use of a deadly weapon 
Bank robbery 

Rape 

Aggravated sexual battery 

Causing injury to person by use of fire 
bomb 

Aggravated child abuse 
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Code Section Offense Class 
39-5-712 Rebellion by convict with intent to kill 

or escape spac »' 
39-6-109 Adulteration of food product or drug 

(injury) B 
39-6-203 Obstruction or damage to railroad 

tracks resulting in injury B 


39-6-417(a)(1)(A) Manufacture, delivery, sale or posses- 
sion with intent to do same of Sched- 


ule I controlled substance B 
39-6-417(c) Manufacture, delivery or sale of cer- 

tain amount of controlled substances B 
39-6-417(d) Habitual drug offender B 
39-6-418 Person over 18 distributing Schedule 


I controlled substance to person under 

18 who is at least 3 years such per- 

son’s junior B 
39-6-418 Person over 18 distributing Schedule 

II controlled substance to person un- 

der 18 who is at least 3 years such 


person’s junior B 
39-6-419 Second or subsequent conviction for 

violation of § 39-6-417, Schedule I B 
39-6-419 Second or subsequent conviction for 

violation of § 39-6-417, Schedule II B 
39-6-619(b) Wounding officer while arresting per- 

son on charge of unlawful gaming B 
39-6-1137 Using minors for obscene purposes B 
39-1-503 Attempt to commit sabotage C 
39-1-606 Conspiracy to inflict punishment, take 

human life or burn or destroy 

property C 
39-1-610 Conspiracy by convicts to escape C 
39-2-101 Aggravated assault C 
39-2-107 Assault from ambush with a deadly 

weapon C 
39-2-109 Assault with deadly weapon while in 

disguise C 
39-2-110 Assault by a juvenile 16 or older con- 

fined in an institution C 
39-2-111 Mayhem C 
39-2-112 Malicious shooting or stabbing C 
39-2-115 Shooting or throwing missile calcu- 

lated to cause death or bodily injury 

at or into a dwelling or vehicle C 
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Code Section 


39-2-116 


39-2-117 


39-2-118 


39-2-222 


39-2-231(a) 


39-2-231(b) 


39-2-234 


39-2-302 
39-2-501 


39-2-608(a) 


39-2-612 
39-2-613 


39-3-202 


39-3-205 
39-3-401 
39-3-403 
39-3-702 


39-3-703 


39-4-306 
39-5-101 
39-5-102 
39-5-103 


39-5-105 
39-5-106 
39-5-108 


39-5-109 


39-5-112(a) 


Offense 

Throwing object at common carrier 
vehicle with intent to do bodily harm 
where bodily harm occurs 

Injury to person during state of 
emergency 

Negligence by steamboat operator 
causing death 

Voluntary manslaughter 

Vehicular homicide as a result of con- 
duct creating substantial risk of death 
or serious bodily injury 

Vehicular homicide as a result of driv- 
er’s intoxication 

Negligence by train operator resulting 
in death 

Kidnapping 

Robbery 

Assault with intent to commit rape 
Crimes against nature 

Forcible marriage or abduction of 
female 

Setting fire or procuring same on 
building or structure 

Burning of insured property 
Burglary of dwelling by night 
Burglary of dwelling by day 
Manufacture/possession of explosives 
for burglarious purposes or burglary 
with explosives 

Malicious injury to structures with 
explosives 

Incest 

Bribery or offering to bribe officer 
Officer accepting bribe 

Bribing or offering to bribe peace offi- 
cer or state, county or municipal 
employee 

Bribery of court official or juror 
Court official or juror accepting bribe 
Offering bribe to officer selecting or 
summoning jury 

Officer accepting bribe or permitting 
deputy to violate § 39-5-108 or 

§ 39-5-420 

Bargaining sales in regard to public 
office 
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Code Section 


39-5-112(b) 
39-5-112(c) 
39-5-112(d) 


39-5-112(e) 
39-5-115 
39-5-201 
39-5-202 
39-5-408 
39-5-409 


39-5-508 


39-5-522 
39-5-804 


39-5-805 
39-5-813 


39-5-814 


CRIMINAL PROCEDURE 


Offense 

Sale of public office 

Offer to buy public office 

Refusal to qualify and discharge du- 
ties of public office by reason of pecu- 
niary consideration 

Procuring resignation of officer 
Bribery of witness in felony 
prosecution 

Introduction of prohibited items upon 
or onto grounds of penal institution 
Introduction of weapons or drugs in 
the local jail or workhouse 

Use of public money by state trea- 
surer or other public officer 
Embezzlement of public money or 
property 

Corruptly stealing, withdrawing or 
avoiding records and judicial 
proceedings 

Juror agreeing to give verdict or re- 
celving improper evidence 
Misprision of treason 

Sedition 

Destruction, injury or interference 





with property so as to hinder prepara- 


tion for defense or war 
Causing defects in war preparation 


39-6-417(a)(1)(B) Manufacture, delivery, sale or posses- 


39-6-418 


39-6-418 


39-6-419 


39-6-419 


39-6-915(a) 


sion of Schedule IT controlled 
substances 

Person over 18 distributing Schedule 
III controlled substances to person 
under 18 who is 3 years such person’s 
junior 

Person over 18 distributing Schedule 
IV controlled substances to person 
under 18 who is 3 years such person’s 
junior 

Second or subsequent conviction for 
violation of § 39-6-417, Schedule III 
Second or subsequent conviction for 
violation of § 39-6-417, Schedule IV 
Furnishing intoxicating liquor which 
causes death (voluntary 
manslaughter) 
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Code Section 
39-6-915(b) 


39-6-1138(b) 


39-6-1138(c) 


39-3705 
39-1-504 


39-1-604(a) 


39-1-604 
39-1-605 
39-1-606 


39-1-608 
39-1-609 


39-1-613 
39-2-104 
39-2-701 


39-2-702 
39-2-707 
39-2-708 
39-2-709 
39-2-710 
39-3-125 


39-3-129 
39-3-204 


39-3-402 
39-3-404 
39-3-505 


Offense 

Furnishing intoxicating liquor which 
causes paralysis or impairment of 
sight 

Promoting performances which in- 
clude sexual conduct by child 
Parents consenting to child’s partici- 
pation in performance which includes 
sexual conduct 

Third degree criminal sexual conduct 
Attempt to destroy property by fire 
bomb 

Conspiracy to commit felony on per- 
son of another 

Conspiracy to indict or prosecute in- 
nocent person for felony 

Conspiracy to commit offense against 
state or violate election laws 
Conspiracy to destroy property 
Conspiracy to commit arson 
Conspiracy to commit illegal act ca- 
pable of destroying property by pos- 
session, use or transportation of 
explosives 

Conspiracy to use fire bomb 

Assault with intent to commit robbery 
Threats for purpose of extortion or 
obtaining action 

Use of intimidation or coercion to in- 
fluence state official 

Night riders using intimidation to 
prevent disposal of farm products 
Night riders using intimidation to 
compel dismissal of laborers 

Inciting or conspiring to commit of- 
fense under § 39-2-707 or § 39-2-708 
Burning of cross or religious symbol 
Stealing livestock 

Receiving stolen livestock 

Setting fire to any material or thing 
with intent to burn building or other 
thing 

Breaking after entry into dwelling 
Burglary of business 

Misuse of credit card over $200 
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Code Section 


39-3-506 


39-3-512 
39-3-607 
39-3-703(a) 
39-3-901 
39-3-902 
39-3-906 
39-3-907 
39-3-927(a) 
39-3-927(b) 
39-3-932 
39-3-946 
39-3-1104 
39-3-1106 
39-3-1107 
39-3-1109 


39-3-1111 


39-3-1112 
39-3-1114 
39-3-1115 
39-3-1116 


39-3-1117 


CRIMINAL PROCEDURE 


Offense 

Misrepresentation of amount of 
money, goods, and services furnished 
on credit card where difference ex- 
ceeds $100 

Obtaining goods, property or services 
by false or fraudulent use of credit 
card over $200 

Interference with E.F.T.S. system 
Malicious injury to structures with 
explosives 

Obtaining property by false pretense 
over $200 

Receiving property obtained under 
false pretense over $200 

Fraudulent breach of trust by disposi- 
tion of collateral or proceeds under 
security agreement over $200 
Fraudulent breach of trust over $200 
Disposal of consumer goods subject to 
UCC security interest over $200 
Disposal of property covered by mort- 
gage or trust deed over $200 
Destruction or concealment of public 
records over $200 

False personation to obtain property 
over $200 

Grand larceny 

Larceny from the person 

Feloniously stealing or taking by rob- 
bery any public records or valuable 
papers 

Corruptly stealing, withdrawing or 
avoiding public papers 

Severing and carrying away fixtures, 
products or minerals from land over 
$200 

Receiving stolen goods valued over 
$200 

Receiving personal property stolen out 
of state over $200 

Bringing stolen property into state 
over $200 

Receiving stolen public records or 
valuable papers 

Wrongful appropriation of i ade 
found over $200 
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Code Section Offense Class 
39-3-1118 Appropriation of property by person 
having custody over $200 D 
39-3-1119 Contract of bailment or agency to 
make wrongful appropriation over 
$200 D 
39-3-1120 Conversion of trust fund by executor, 
administrator, guardian or trustee 
over $200 D 
39-3-1121 Embezzlement by private officer, clerk 
or employee over $200 
39-3-1123 Receiving embezzled property over 
$200 
39-3-1132 Transfer of recorded devices or manu- 
facture or distribution without con- 
sent of owner (second offense) 
39-3-1404(b) Intentionally damaging or destroying 
computer system 
39-3-1404(c) Concealing proceeds of computer 
crime 
39-4-206 Failure to preserve life of infant pre- 
maturely born alive during abortion 
39-5-104 Peace officer or state, county or mu- 
nicipal employee accepting bribe 
39-6-211 Destruction of steamboat of value 
over $500 
39-6-417(a)(1)(C) Manufacture, delivery or sale of 
Schedule III controlled substance 
39-6-417(a)(1)(D) Manufacture, delivery or sale of 
Schedule IV controlled substance 
39-6-418 Person over 18 distributing Schedule 
V controlled substances to person un- 
der 18 who is 3 years such person’s 
junior D 
39-6-418 Person over 18 distributing Schedule 
VI controlled substance to person un- 
der 18 who is 3 years such person’s 
junior D 
39-6-418 Person over 18 distributing Schedule 
VII controlled substance to person 
under 18 who is 3 years such person’s 
junior D 
39-6-419 Second or subsequent conviction for 
violation of § 39-6-417, Schedule V D 
39-6-419 Second or subsequent conviction for 
violation of § 39-6-417, Schedule VI D 
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Code Section 


39-6-419 


39-1-307 
39-1-504 


39-1-506 


39-1-611 


39-1-614 
39-1-615 
39-2-102 
39-2-118 


39-2-223 
39-2-605 
39-2-607 


39-2-608(b) 


39-2-635 
39-2-639 


39-3-102 


39-3-105 
39-3-203 


39-3-206 
39-3-209 
39-3-211 
39-3-212 
39-3-301 
39-3-306 
39-3-406 


39-3-408 
39-3-503 


CRIMINAL PROCEDURE 


Offense 

Second or subsequent conviction for 
violation of § 39-6-417, Schedule VII 
Accessories after the fact 

Attempt to destroy property by fire 
bomb 

Attempt to destroy property by plac- 
ing explosives 

Conspiracy by juvenile 16 or older 
confined in an institution to commit 
offenses outlined in § 39-1-110 (as- 
sault by juvenile 16 or older confined 
in institution), § 39-2-344 (participa- 
tion in riot by juvenile 16 or older 
confined in an institution) 
Conspiracy to commit sabotage 
Conspiracy to riot 

Assault with intent to commit felony 
Negligence by steamboat operator 
causing injury 

Involuntary manslaughter 

Statutory rape 

Sexual battery 

Assault with intent to commit sexual 
battery 

Procuring female for prostitution 
Enticing female, previously reputed 
virtuous, to house of ill fame 
Unlawful killing of horses, cattle, or 
sheep 

Animal fighting other than cocks 
Setting fire to property other than 
building or structure 

Maliciously setting a fire on land of 
another 

Causing fire of personal property by 
use of fire bomb 

Possession of fire bomb or materials 
Manufacture or disposal of fire bomb 
Knowingly drawing check or order in 
excess of $100 without sufficient 
funds 

Employer giving employee check in 
excess of $100 with fraudulent intent 
Breaking into vehicles 

Carrying burglary tools 

False statement to procure credit card 


Class 


HEE wf SF FSS SF SS Sees Sees Ee H wo 


Ree fF 


168 


169 


Code Section 


39-3-504 
39-3-505 
39-3-506 


39-3-507 


39-3-508 


39-3-512 


39-3-603 


39-3-604 


39-3-605 
39-3-606 


39-3-608 


39-3-609 


39-3-610 


39-3-703(b) 


39-3-706 


39-3-710 


39-3-711 
39-3-803 


39-3-804 
39-3-805 


39-3-806 


39-3-807 


Offense 

Credit card theft or forgery 

Misuse of credit card under $200 
Misrepresentation of amount of 
money, goods or services furnished on 
credit card where difference does not 
exceed $100 

Completion of incomplete credit card 
or duplication without consent of 
owner 

Receipt of money, goods or services 
obtained in violation of credit card 
laws 

Obtaining goods, property or services 
by false or fraudulent use of credit 
card under $200 

Making false statements to obtain is- 
suance of debit card 

Debit card offenses under $200 
Misuse of debit cards under $200 
Completion of incomplete or duplica- 
tion of debit card without consent of 
owner 

Use of stolen cards or illegally pos- 
sessed debit card 

Misrepresentation of amount of 
money, goods or services furnished on 
debit card 

Card holder using card after reporting 
it stolen or lost 

Malicious injury to personal property 
over $25.00 with explosives 
Unauthorized possession or transpor- 
tation of explosives 

False or malicious reports of explo- 
sives in building or structure 
Convicted felon carrying explosives 
Forging or counterfeiting of instru- 
ment or currency 

Transfer of forged paper 

Making counterfeit instrument of fic- 
titious corporation or person 

Affixing fictitious signature to instru- 
ment of fictitious corporation or 
company 

Passing counterfeit bank bill which 
circulates as currency 
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Code Section 


39-3-808 
39-3-809 


39-3-810 
39-3-811 
39-3-812 
39-3-813 


39-3-814 


39-3-815 
39-3-816 
39-3-817 
39-3-818 


39-3-819 


39-3-901 
39-3-902 


39-3-906 


39-3-907 
39-3-913 


39-3-914 
39-3-919(a) 


39-3-919(b) 


39-3-926(b) 
39-3-926(c) 


39-3-926(d) 


CRIMINAL PROCEDURE 


Offense 

Possession of counterfeit bank bill 
Completing counterfeit bills or 
instruments 

Altering counterfeit bills or 
instruments 

Preparation of counterfeit stamp or 
plate 

Possession of counterfeit stamp or 
plate 

Making bank paper 

Making or mending paper, molds, or 
machines used in preparing bank 
paper 

Counterfeiting coin 

Adulteration of coin 

Possession or passing of counterfeit 
coin 

Making or concealing counterfeit 
machine 

Making or possessing adulterated 
metal for conversion into counterfeit 
coin 

Obtaining property by false pretense 
under $200 

Receiving property obtained under 
false pretense under $200 
Fraudulent breach of trust by disposi- 
tion of collateral proceeds under secu- 
rity agreement under $200 
Fraudulent breach of trust under 
$200 

Selling animal under false representa- 
tion of pedigree 

Giving false impression of death 
Packing foreign objects in cotton or 
tobacco 

Person from adjoining state selling 
cotton containing foreign objects in 
this state 

Removal from state of personal prop- 
erty subject to UCC security interest 
Removal from state of property em- 
braced by mortgage or trust deed 
Removal from state of property the 
title to which is retained under condi- 
tional sales contract 
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Code Section 
39-3-927(a) 


39-3-927(b) 


39-3-930 


39-3-932 


39-3-933 


39-3-936 


39-3-944 


39-3-946 


39-3-948 
39-3-949 


39-3-951 

39-3-1104 
39-3-1111 
39-3-1113 
39-3-1114 
39-3-1115 
39-3-1117 
39-3-1118 


39-3-1119 


39-3-1120 


39-3-1121 


39-3-1123 


Offense 

Disposal of consumer goods subject to 
UCC security interest under $200 
Disposal of property covered by mort- 
gage or trust deed under $200 
Granting of security interest in per- 
sonal property without title 
Destruction or concealment of public 
record under $200 

Destruction or concealment of will 
Second or subsequent conviction for 
possession, sale or transfer of any ap- 
paratus for theft of telecommunica- 
tion service 

Falsification of medical records or 
hospital bill 

False personation to obtain property 
under $200 

False or fraudulent insurance claim 
False entries in books or records with 
intent to defraud 

Issuing false stock certificates 

Petit larceny 

Severing and carrying away fixtures, 
products or minerals from land under 
$100 

Receiving stolen goods valued under 
$200 

Receiving personal property stolen out 
of state under $200 

Bringing stolen property into state 
under $200 

Wrongful appropriation of property 
found under $200 

Appropriation of property by person 
having custody under $200 

Contract of bailment or agency to 
make wrongful appropriation under 
$200 

Conversion of trust fund by executor, 
administrator, guardian or trustee 
under $200 

Embezzlement by private officer, clerk 
or employee under $200 

Receiving embezzled property under 
$200 
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Code Section 


39-3-1124 


39-3-1125 


39-3-1126 


39-3-1132 


39-3-1134 
39-3-1135 


39-3-1206 
39-3-1311 
39-3-1313 
39-3-1318 
39-3-1320 


39-3-1324 


39-3-1327 


39-3-1404(a) 


39-4-111 
39-4-112 
39-4-113 


39-4-201 
39-4-202 


39-4-208 
39-4-301 
39-4-304 
39-4-305 


39-4-307 


CRIMINAL PROCEDURE 


Offense 

Third or subsequent shoplifting 
conviction 

Third or subsequent conviction for 
concealment of unpurchased goods 
(regardless of value of merchandise 
concealed) 

Theft, embezzlement or copying trade 
secret 

Transfer of recorded devices or manu- 
facture or distribution without con- 
sent of owner 

Offenses against parking meter 
Third offense for unauthorized taking, 
concealing or possession of library 
material 

Malicious trespass on farmland 
Destruction of land or line marks 
Destruction of tobacco plant bed or 
other plant beds; aiding and abetting 
destruction of plant bed 

Cutting or removing timber from land 
of another for purpose of marketing 
Cutting or destroying building or 
fences on public land 

Tapping or entering telegraph, tele- 
phone, electric light and poles or gas 
lines 

Vandalism of houses of worship, 
graveyards, cemetery and excavation 
and archaeological sites 

Willfully gaining access to computer 
system with intent to defraud 
Leaving state after abandoning wife 
Leaving state after abandoning child 
Leaving state after court order for 
support 

Performance of criminal abortion 
Failure to obtain consent before 
abortion 

Unlawful research and experimenta- 
tion upon aborted fetus 

Bigamy 

Marrying husband or wife of another 
Teaching or inducing to practice 
polygamy 

Begetting child on wife’s sister . 
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Code Section 


39-4-402 


39-5-114 


39-5-301 


39-5-407 


39-5-415 


39-5-416 


39-5-420 
39-5-421 


39-5-422 


39-5-433 


39-5-434 


39-5-435 


39-5-501 


39-5-507 


39-5-509(a) 


39-5-509(b) 


39-5-521 
39-5-601 
39-5-604 
39-5-605 
39-5-606 
39-5-701 


39-5-702 


Offense 

Exposing child to inclement weather 
Bribery of or acceptance of bribe in 
connection with athletic sporting 
event 

Personating another in judicial 
proceedings 

State treasurer or other officer receiv- 
ing interest or reward for deposit of 
public funds 

Officer having custody of a convicted 
felon voluntarily permitting escape 
Penitentiary official voluntarily per- 
mitting escape 

Corruptly appointing jurors 

False certification that conveyance of 
property was proven or acknowledged 
False noting, recording, registering or 
certifying conveyance of property 
Lobbying members of general 
assembly 

Absence of legislator for purposes of 
obstruction of business of general 
assembly 

Refusal of officer of bank or other cor- 
poration to deliver books or other 
documents to general assembly 
Compounding offense punishable with 
death or life imprisonment 
Encouraging disruption of communi- 
cation to police and firefighters 
Interference with working of 
prisoners 

Leading mob to interfere with work- 
ing of prisoners 

Intimidation of juror’s family 

Perjury 

Subornation of perjury 

Perjury or subornation of perjury on 
trial for felony 

Misstatement of facts in an affidavit 
for parole/pardon 

Rescue of person in lawful custody for 
felony arrest or conviction 

Escape or attempt to escape from 
penitentiary 
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Class 
E 


=H Fe S&F -& fy 


eo 


HF FREE FF FSF F&F es 


eS 


cs 
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Code Section 


39-5-703 
39-5-706 
39-5-708 
39-5-711 
39-5-720 
39-5-833 
39-5-843 
39-5-847 


39-5-848 
39-6-108 


39-6-202 
39-6-208 
39-6-210 
39-6-212 
39-6-310 
39-6-322 
39-6-323 
39-6-324 
39-6-341 
39-6-344 
39-6-345 


39-6-417 


CRIMINAL PROCEDURE 


Offense 





Aiding and abetting escape or attempt 


to escape from penitentiary 

Escape or attempt to escape from lo- 
cal jail or workhouse 

Aiding or assisting prisoner to escape 
from place of confinement 

Aiding inmate of state institution to 
escape 

Bail jumping in case of felony 
Membership in communist party 
Mutilating or casting contempt on 
United States or Tennessee flag 
Willful destruction or desecration of 
United States flag 

Destruction of selective service card 
Offering or giving poisonous treat, 
candy or gift to another 

Obstruction of or injury to railroad 
tracks or equipment 

Cutting or taking property of electric 
railway 

Racing steamboat resulting in 
accident 

Destruction of steamboat with value 
under $500 

Entering campuses, buildings, to in- 
cite public disturbance or violence 
Participating in, organizing or incit- 
ing to riot 

Interference with officers during riot 
Looting 

Entering school property to partici- 
pate in riot 

Participation in riot by juvenile 16 or 
older confined in an institution 
Prisoners rioting or participating in 
riot 

Third or subsequent conviction for 
possession of controlled substance 
without valid prescription 


39-6-417(a)(1)(E) Manufacture, delivery or sale of 


Schedule V controlled substance 


39-6-417(a)(1)(F) Manufacture, delivery or sale of 


Schedule VI controlled substance 


39-6-417(a)(1)(G) Manufacture, delivery or sale of - 


Schedule VII controlled substance 


Class 


HS fF FS SF Se fF Bee & F&F 


es 


HS HF S&F See fF 


HS & ff fF 
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Code Section 


39-6-452 
39-6-454(a) 
39-6-454(b) 


39-6-608 
39-6-613 


39-6-622 


39-6-626 
39-6-635 


39-6-701 
39-6-702 
39-6-705 


39-6-904 


39-6-908 
39-6-909 
39-6-921 


39-6-1104 


39-6-1139 


39-6-1504 


39-6-1522 


39-6-1609 
39-6-1713 


39-6-1716 


Offense 

Sale of glue for intoxication 

Sale of imitation controlled substance 
Manufacture of imitation controlled 
substance 

Professional gambling 

Keeping room or table for certain 
gambling 

Keeping place for betting on horse 
race 

Promoting prostitution 

Illegally transporting pinball machine 
into state after 6/30/80 

Destruction of cemetery monument or 
marker 

Improper disposition of dead human 
body 

Removal or disinterment of dead hu- 
man body for purpose of sale 

Second or subsequent violation of 

§ 39-6-902 (unlawful sale of alcoholic 
beverages) and § 39-6-903 (unlawful 
sale of intoxicating bitters) 
Transportation of intoxicating liquors 
by common carrier (individual) 
Personal transportation of intoxicat- 
ing liquors 

Second or subsequent conviction of 
unlawful storage of liquor for sale 
Third or subsequent conviction for 
importing, preparing, distributing, 
possessing or appearing in obscene 
material 

Solicitation of person to massage or 
expose erogenous area for compensa- 
tion or permitting such solicitation 
Filing fraudulent solicitation state- 
ment with secretary of state 
Unauthorized interstate solicitation 
for police, judicial or safety 
association 

Cutting or causing break in levee 
Manufacture, possession or sale of 
sawed-off shotgun, sawed-off rifle or 
machine gun 

Convicted felon carrying a firearm 


Class 


Pe SF Fe 8S 


ie 
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Code Section Offense Class 
39-6-1717 Carrying dangerous weapon into es- 

tablishment licensed to sell alcoholic ; 

beverages E 
39-6-1718 Possession of deadly weapon on school 

grounds E 
39-6-1719 Sale or possession of exploding bullets E 


(b) These classifications shall be used for sentencing after November 1, 
1989, if the offense was committed on or after July 1, 1982, and prior to 
November 1, 1989, except first degree murder, which shall be punished by 


death or life imprisonment. 


History. 
Acts 1989, ch. 591, § 6; 1990, ch. 1030, § 31; 
1992, ch. 655, § 1. 


Sentencing Commission Comments. This 
section classifies felony offenses in title 39 
which were in existence prior to November 1, 
1989. This classification of prior offenses serves 
two purposes. First, prior felonies are used to 
determine whether and to what extent a defen- 
dant’s sentence should be enhanced. Since felo- 
nies have only recently been classified, this 
section designates the appropriate grade of the 
pre-November 1, 1989 conviction for purposes 
of the classification determination. For ex- 
ample, if a defendant is convicted of aggravated 
arson and has pre-November 1, 1989 convic- 
tions for second degree murder and aggravated 
rape, it is necessary to ascertain the classifica- 
tion of those prior convictions to determine 
whether the defendant’s aggravated arson sen- 
tence can be enhanced into Range II or Range 
III. Second degree murder and aggravated rape 
are classified as Class A felonies. Under the 
criteria for sentencing as a persistent offender 
in § 40-35-107, the defendant must receive a 
Range IIT sentence. 

Second, persons sentenced on or after No- 
vember 1, 1989, for an offense committed be- 
tween July 1, 1982 and November 1, 1989, 
must be sentenced under the provisions of this 
chapter. See, § 40-35-117(b). The new defini- 
tions and classifications cannot be utilized for 
offenses which occurred prior to November 1, 
1989, because, in many instances, the elements 
of the offense are completely different. Conse- 
quently, except for first degree murder pursu- 
ant to § 39-11-117(b), this section sets forth the 
felony classification which is to be utilized for 
those offenses which occurred prior to Novem- 
ber 1, 1989, when the sentencing takes place 
after that date. For example, if a defendant is 
convicted for the offense of first degree burglary 
which occurred prior to November 1, 1989, but 
the defendant is sentenced after that date, then 
this table of classification discloses that first 
degree burglary is punished as a Class C felony. 


As noted in § 40-35-111(b)(3), a Class C felony 
carries a sentence of not less than 3 nor more 
than 15 years. The precise sentence within that 
classification depends on the defendant’s prior 
record which determines whether the defen- 
dant will be sentenced within Range I, II, or II. 

The classification of prior offenses in this 
section determines sentencing for those of- 
fenses which were in existence prior to Novem- 
ber 1, 1989, as set forth in title 39. It should be 
noted, however, that first degree murder is 
classified as a Class A felony in this section. 
However, pursuant to § 39-11-117(b), this clas- 
sification is only utilized where the first degree 
murder conviction is part of the prior record of 
a defendant being sentenced for a subsequent 
offense. In all instances, both prior to Novem- 
ber 1, 1989, and after that date, first degree 
murder is punished as a capital offense. 

The offenses contained in titles other than 
title 39 have been amended directly by altering 
the punishment with specified felony or misde- 
meanor classifications. Since the elements of 
those offenses have not been changed, the pun- 
ishment for those offenses can be ascertained 
by referring directly to the particular statute 
itself. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Cemeteries, § 10; 5 Tenn. Juris., Burglary and 
Housebreaking, § 3. 


Cross-References. 

Applicability of chapter, § 40-35-117. 

Classification of offenses, § 40-35-110. 

Penalties for felonies and misdemeanors, 
§ 40-35-111. 

Penalty for prior offenses not classified, § 40- 
35-119. 

Sentence ranges, § 40-35-112. 

Three strikes law, § 40-35-120. 
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Attorney General Opinions. 
Release of arrestees who have posted bail, 
OAG 00-035, 2000 Tenn. AG LEXIS 35 (3/1/00). 
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NOTES TO DECISIONS 


Analysis 


1. Ex Post Facto Laws. 
2. Date Offense Committed. 


1. Ex Post Facto Laws. 

The constitutional provision against ex post 
facto legislation would only come into play if 
T.C.A. § 40-35-118 called for a harsher sentenc- 
ing scheme than that available under the prior 
law. State v. Davis, 825 S.W.2d 109, 1991 Tenn. 
Crim. App. LEXIS 728 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1992 Tenn. LEXIS 
125 (Tenn. Jan. 27, 1992). 


2. Date Offense Committed. 
T.C.A. § 40-35-118 determines the classifica- 


tion of felony offenses in title 39 committed 
between July 1, 1982 and November 1, 1989. 
Under that statute grand larceny is a Class D 
felony and petit larceny is a Class E felony. On 
the other hand, for offenses committed prior to 
July 1, 1982, prior law applies “and remain|{s] 
in full force and effect in every respect, includ- 
ing, but not limited to, sentencing, parole and 
probation,” T.C.A. § 40-35-117(c). State v. 
Wright, 836 S.W.2d 130, 1992 Tenn. Crim. App. 
LEXIS 143 (Tenn. Crim. App. 1992), appeal 
denied, 1992 Tenn. LEXIS 378 (Tenn. May 26, 
1992). 


40-35-119. Classification of prior unclassified felony offenses. 


Any prior felony offense committed between July 1, 1982, and November 1, 
1989, which has not been classified pursuant to § 40-35-118 or otherwise, is a 


Class E felony. 
History. 
Acts 1990, ch. 980, § 23. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 44. 


40-35-120. Repeat violent offenders — Three strikes. 


(a) A “repeat violent offender” is a defendant who: 

(1) Is convicted in this state on or after July 1, 1994, of any offense 
classified in subdivision (b)(1) as a violent offense; and 

(2) Has at least two (2) prior convictions for offenses classified in subdi- 
vision (b)(1) or (b)(2) as a violent offense; or 

(3) Is convicted in this state on or after July 1, 1994, of any offense 
classified in subdivision (c)(1) as a violent offense; and 

(4) Has at least one (1) conviction for an offense classified in subdivision 


(c)(1) or (c)(2) as a violent offense; or 


(5) Is convicted in this state on or after July 1, 1995, of any offense 
classified in subdivision (d)(1) as a violent offense; and 

(6) Has at least one (1) prior conviction for an offense classified in 
subdivision (d)(1) or (d)(2) as a violent offense with the exception of the prior 
offense of robbery by use of a deadly weapon as listed in § 40-35-118(a). 
(b)(1) For purposes of subdivisions (a)(1) and (a)(2), the following offenses 


are classified as violent offenses: 


(A) First degree murder, including any attempt, solicitation or facilita- 


tion to commit first degree murder; 
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(B) Second degree murder and any attempt or facilitation to commit 
second degree murder; 

(C) Especially aggravated kidnapping and any attempt or facilitation to 
commit especially aggravated kidnapping; 

(D) Especially aggravated robbery and any attempt or facilitation to 
commit especially aggravated robbery; 

(E) Aggravated rape and any attempt or facilitation to commit aggra- 
vated rape; 

(F) Rape of a child and any attempt or facilitation to commit rape of a 
child; 

(G) Aggravated arson and any attempt or facilitation to commit aggra- 
vated arson; 

(H) Aggravated kidnapping; 

(1) Aggravated robbery; 

(J) Rape; 

(K) Aggravated sexual battery; 

(L) Especially aggravated burglary; 

(M) Aggravated child abuse; 

(N) Aggravated sexual exploitation of minor; and 

(O) Especially aggravated sexual exploitation of a minor. 

(2) For purposes of subdivision (a)(2), the offenses that were repealed on 
November 1, 1989, and are listed in § 40-35-118(a) as Class A or B felonies 
against a person are classified as violent offenses. 

(c)(1) For purposes of subdivisions (a)(3) and (a)(4), the following offenses 
are classified as violent offenses: 

(A) First degree murder including any attempt, solicitation or facilita- 

tion to commit first degree murder; 

(B) Second degree murder; 

(C) Especially aggravated kidnapping; 

(D) Especially aggravated robbery; 

(E) Aggravated rape; 

(F) Rape of a child; and 

(G) Aggravated arson. 

(2) For purposes of subdivision (a)(4), the offenses that were repealed on 
November 1, 1989, and are listed in § 40-35-118(a) as Class A felonies 
against a person are classified as violent offenses. 

(d)(1) For purposes of subdivisions (a)(5) and (a)(6), the following offenses 
are classified as violent offenses: 
(A) First degree murder; 
(B) Second degree murder; 
(C) Especially aggravated kidnapping; 
(D) Especially aggravated robbery; 
(EK) Aggravated rape; 
(F) Rape of a child; 
(G) Aggravated arson; 
(H) Aggravated kidnapping; 
(I) Rape; 
(J) Aggravated sexual battery; 


L799 TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-120 


(K) Especially aggravated burglary; 

(L) Aggravated child abuse; 

(M) Aggravated sexual exploitation of a minor; and 

(N) Especially aggravated sexual exploitation of a minor. 

(2) For purposes of subdivision (a)(6), the offenses that were repealed on 
November 1, 1989, and are listed in § 40-35-118(a) as Class A or B felonies 
against a person, with the exception of the offense of robbery by use of a 
deadly weapon, are classified as violent offenses. 

(e) In determining the number of prior convictions a defendant has received: 

(1) “Prior conviction” means a defendant serves and is released from a 
period of incarceration for the commission of an offense or offenses so that a 
defendant must: 

(A) To qualify under subdivision (a)(1) and (a)(2), have served two (2) 
separate periods of incarceration for the commission of at least two (2) of 
the predicate offenses designated in subdivision (b)(1) or (b)(2) before 
committing an offense designated in subdivision (b)(1); 

(B) To qualify under subdivision (a)(3) and (a)(4), at least one (1) 
separate period of incarceration for the commission of a predicate offense 
designated in subdivision (c)(1) or (c)(2) before committing an offense 
designated in subdivision (c)(1); or 

(C) To qualify under subdivision (a)(5) and (a)(6), at least one (1) 
separate period of incarceration for the commission of a predicate offense 
designated in subdivision (d)(1) or (d)(2), with the exception of the prior 
offense of robbery by use of a deadly weapon as listed in § 40-35-118(a), 
before committing an offense designated in subdivision (d)(1); 

(2) “Separate period of incarceration” includes a sentence to a community 
correction program pursuant to chapter 36 of this title, a sentence to split 
confinement pursuant to § 40-35-306 or a sentence to a periodic confinement 
pursuant to § 40-35-307. Any offense designated as a violent offense 
pursuant to subsection (b), (c) or (d) that is committed while incarcerated or 
committed while the prisoner is assigned to a program whereby the prisoner 
enjoys the privilege of supervised release into the community, including, but 
not limited to, work release, educational release, restitution release, medical 
furlough or that is committed while on escape status from any correctional 
institution shall be considered as a separate period of incarceration; 

(3) A finding or adjudication that a defendant committed an act as a 
juvenile that is designated a predicate offense under subsection (b), (c) or (d) 
if committed by an adult, and that resulted in a transfer of the juvenile to 
criminal court pursuant to § 37-1-134, or similar statutes of other states or 
jurisdictions, shall not be considered a prior conviction for the purposes of 
this section unless the juvenile was convicted of the predicate offense in a 
criminal court and sentenced to confinement in the department of correction; 
and 

(4) “Prior convictions” include convictions under the laws of any other 
state, government or country that, if committed in this state, would have 
constituted a predicate offense in subsection (b), (c) or (d) if there are 
separate periods of incarceration in the other state as required by subdivi- 
sion (e)(1). If a felony from a jurisdiction other than Tennessee is not a 
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named predicate offense specified in subsection (b), (c) or (d) in this state and 

if the elements of the felony are the same as a designated predicate offense, 

it shall be considered a prior conviction; provided, that there’are separate 

periods of incarceration in the other state as required in subdivision (e)(1). 

(f) The court shall refuse to accept a plea agreement that fails to recommend 
that a defendant with a sufficient number of designated prior convictions be 
sentenced as a repeat violent offender. If the judge refuses to accept the plea 
agreement, this does not prevent the district attorney general, in accordance 
with Rule 7 of the Tennessee Rules of Criminal Procedure, from amending the 
indicted offense to an offense that is not designated as a violent offense in 
subsection (b) or (c). 

(g) The court shall sentence a defendant who has been convicted of any 
offense listed in subdivision (b)(1), (c)(1) or (d)(1) to imprisonment for life 
without possibility of parole if the court finds beyond a reasonable doubt that 
the defendant is a repeat violent offender as defined in subsection (a). 

(h) The finding that a defendant is or is not a repeat violent offender is 
appealable by either party. 

(i)(1)(A) A charge as a repeat violent offender shall be tried within one 
hundred eighty (180) days of the arraignment on the indictment pursuant 
to Rule 10 of the Tennessee Rules of Criminal Procedure unless delay is 
caused by: 

(i) The defendant; 

(ii) An examination for competency; 

(iii) A competency hearing; 

(iv) An adjudication of incompetency for trial; 

(v) Acontinuance allowed after a court’s determination of the defen- 
dant’s physical incapacity for a trial; or 

(vi) An interlocutory appeal. 
(B) Acontinuance may be granted to any party, including the court, for 

good cause shown. 

(2) The district attorney general shall file a statement with the court and 
the defense counsel within forty-five (45) days of the arraignment pursuant 
to Rule 10 of the Rules of Criminal Procedure that the defendant is a repeat 
violent offender. The statement, which shall not be made known to the jury 
determining the guilt or innocence of the defendant, shall set forth the dates 
of the prior periods of incarceration, as well as the nature of the prior 
conviction offenses. If the notice is not filed within forty-five (45) days of the 
arraignment, the defendant shall be granted a continuance so that the 
defendant will have forty-five (45) days between receipt of notice and trial. 

(3) Failure to comply with this subsection (i) does not require release of a 
person from custody or a dismissal of charges. 


History. fenses under subdivisions (b)(1) or (c)(1) on or 
Acts 1994, ch. 994, § 1; 1995, ch. 499, §§ 1-9. after July 1, 1994. 


Compiler’s Notes. Cross-References. 
Acts 1994, ch. 994, § 6 provided that this Penalty for Class A or B felonies, § 40-35- 
section applies to all persons committing of- 111. 
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Law Reviews. 

Criminal Procedure—Tennessee v. Carter: 
The Strict Requirement of Notice Under Ten- 
nessee’s Recidivist Sentencing Statutes (David 
Demar Ayliffe) 35 U. Mem. L. Rev. 145 (2004). 
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Not-So-Sweet Sixteen: When Minor Convic- 
tions Have Major Consequences Under Career 
Offender Guidelines (Andrew Tunnard), 66 
Vand. L. Rev. 1309 (2013). 


NOTES TO DECISIONS 


Analysis 


. Timeliness. 

. Deficient Notice. 
. Notice Sufficient. 
. Requirements. 

. Delay in Trial. 

. Jurisdiction. 

. Evidence. 
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. Timeliness. 
State was not foreclosed from seeking sen- 
tencing of the defendant as a repeat violent 
offender, even though it failed to give notice of 
its intent to do so at least 45 days prior to trial. 
State v. Thompson, 36 S.W.3d 102, 2000 Tenn. 
Crim. App. LEXIS 256 (Tenn. Crim. App. 2000). 
T.C.A. § 40-35-120 was properly applied to 
defendant despite the fact that he was not tried 
within 180 days of arraignment. State v. 
Thompson, 36 S.W.3d 102, 2000 Tenn. Crim. 
App. LEXIS 256 (Tenn. Crim. App. 2000). 
Trial court properly determined defendant to 
be a repeat violent offender for T.C.A. § 40-35- 
120(g) purposes as a certified Oregon judgment 
constituted proof beyond a reasonable doubt 
that defendant had previously served a sepa- 
rate period of incarceration since the 1995 
judgment stated that defendant was sentenced 
to the custody of the Corrections Division of the 
State of Oregon for the crime of sodomy in the 
first degree, 3 counts, for a period not to exceed 
111 months; defendant admitted that Or. Rev. 
Stat. § 163.405 had similar elements to T.C.A. 
§ 39-13-522. State v. Cooper, 321 S.W.3d 501, 
2010 Tenn. LEXIS 870 (Tenn. Sept. 21, 2010). 


2. Deficient Notice. 

Case was remanded for resentencing under 
T.C.A. § 40-35-202 for aggravated rape under 
T.C.A. § 39-13-502(a)(2) as it was plain error 
under T.R.A.P. 36(b) to allow a post-trial sen- 
tencing position to cure a deficient pre-trial 
T.C.A. § 40-35-120(i)(2) notice, which had 
failed to state that defendant was a repeat 
violent offender, or to set forth the nature of the 
sodomy conviction as a qualifying prior convic- 
tion and the dates of the prior period of incar- 
ceration; the severity of the sentence required a 
result similar to that imposed for defective 
notices under T.C.A. 39-13-208(c). State v. Coo- 
per, 321 S.W.3d 501, 2010 Tenn. LEXIS 870 
(Tenn. Sept. 21, 2010). 

Defendant waived his challenge of the trial 
court’s imposition of a life sentence without 
possibility of parole as a repeat violent offender 


and he was not entitled to review of the issue 
under the plain error doctrine because he failed 
to establish that the inclusion of his period of 
incarceration instead of the actual dates of 
incarceration on the notice under this section 
adversely affected a substantial right or 
changed the outcome of the sentencing hearing. 
State v. McKinney, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 141 (Tenn. Crim. App. Feb. 
23, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 429 (Tenn. July 19, 2018). 


3. Notice Sufficient. 

Court of criminal appeals erred in setting 
aside defendant’s sentence of life without pa- 
role under the three strikes law because the 
timely filed notice fairly informed defendant of 
the State’s intent to seek enhanced sentencing; 
having conceded the accuracy of his prior crimi- 
nal record, defendant failed to establish preju- 
dice resulting from the omitted and inaccurate 
information and failed to establish that the 
omitted and inaccurate information adversely 
affected a substantial right. State v. Patterson, 
538 S.W.3d 431, 2017 Tenn. LEXIS 736 (Tenn. 
Nov. 30, 2017). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because peti- 
tioner failed to establish that trial counsel 
never informed him that he would receive a 
sentence of life without the possibility of parole 
if he were convicted; the post-conviction court 
accredited trial counsel’s testimony that he 
explained to petitioner that he faced a life 
sentence without the possibility of parole and 
that petitioner knew of the consequences if he 
went to trial and lost. Timmons v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 205 
(Tenn. Crim. App. Mar. 20, 2018). 

State’s timely notice made it clear that defen- 
dant served two prior, separate periods of con- 
finement for five separate aggravated robbery 
convictions, thus satisfying the requirements of 
the repeat violent offender statute within the 
context of his present aggravated robbery con- 
viction. Accordingly, defendant’s challenge to 
the sufficiency of the notice, in that it failed to 
note the exact dates of incarceration, failed, 
and defendant was not entitled to relief. State 
v. Loyde, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 303 (Tenn. Crim. App. Apr. 23, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
498 (Tenn. Aug. 8, 2018). 

Although the State’s pretrial notice failed to 
list at least one separate period of incarceration 
for the commission of a predicate offense, it 
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constituted fair notice and unambiguously ad- 
vised defendant of the State’s intent to sen- 
tence him as a repeat violent offender and was 
sufficient to trigger defendant’s duty to inquire 
into the omitted information; further, by incor- 
porating the original case file into the case file 
for the superseding indictment, the State sub- 
stantially complied with its obligation to file a 
new notice for the additional offense charged in 
the superseding indictment. State v. Blaylock, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 267 
(Tenn. Crim. App. Apr. 25, 2019). 


4, Requirements. 

Courts need not re-invent the analytical 
wheel for issues arising under the statutory 
notice requirement for repeat violent offenders 
and should apply the following principles; the 
State bears the responsibility for providing 
notice of enhanced sentencing as a repeat vio- 
lent offender and must always endeavor to 
comply fully with the statute, both in timing 
and content, and the State must provide some 
notice prior to trial. State v. Patterson, 538 
S.W.3d 431, 2017 Tenn. LEXIS 736 (Tenn. Nov. 
30, 2017). 

If the State fails entirely to provide notice 
prior to trial, it is precluded from seeking 
enhanced sentencing as a repeat violent of- 
fender, and a defendant need not show preju- 
dice; as for form, the better practice is for the 
State to provide notice by a separate, properly 
captioned document and not to include the 
notice in a document addressing several sub- 
jects, and the form alone will almost never be a 
sufficient basis for precluding the State from 
seeking enhanced sentencing. State v. Patter- 
son, 5388 S.W.3d 431, 2017 Tenn. LEXIS 736 
(Tenn. Nov. 30, 2017). 


5. Delay in Trial. 

Record supported the trial court’s sentencing 
of defendant as a repeat violent offender to a 
life sentence without the possibility of parole 


Collateral References. 
Construction and Application of Enhanced 
Sentencing Provision of Armed Career Crimi- 
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for his aggravated robbery conviction because, 
although defendant was arraigned on March 6, 
2013, but was not tried until February 22-23, 
2016, the only reason for any alleged delay 
related to defendant’s issues with his numerous 
trial counsel, as evidenced by four motions to 
withdraw in the record; thus, although more 
than 180 days passed between arraignment 
and trial, nothing in the record indicated the 
delay occurred for any reason other than that of 
defendant. State v. Loyde, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 303 (Tenn. Crim. App. 
Apr. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 498 (Tenn. Aug. 8, 2018). 


6. Jurisdiction. 

Because the trial court concluded that defen- 
dant was not a repeat violent offender and 
failed to impose a sentence of life without 
parole based on his aggravated kidnapping 
conviction, the State had a right to an appeal 
under this statute, and the appellate court had 
jurisdiction to consider the claim raised by the 
State. State v. Blaylock, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 267 (Tenn. Crim. App. 
Apr. 25, 2019). 


7. Evidence. 

Evidence established defendant’s repeat vio- 
lent offender status as he was convicted of 
aggravated kidnapping in the instant case and 
had a prior conviction in Oklahoma for rape in 
the first degree that, if committed in Tennessee, 
would have constituted the predicate offense of 
rape under the repeat violent offender statute; 
and he had at least one separate period of 
incarceration for the commission of the predi- 
cate offense before he committed the current 
offense; thus, the trial court erred in failing to 
sentence defendant to life without possibility of 
parole for his aggravated kidnapping convic- 
tion. State v. Blaylock, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. Apr. 
25, 2019). 


nal Act (ACCA), 18 U.S.C.S. § 924(e) — United 
States Supreme Court Cases. 67 A.L.R. Fed. 2d 
1 


40-35-121. Criminal gang offenses — Enhanced punishment — Proce- 


dure. 


(a) As used in this section, unless the context otherwise requires: 
(1) “Criminal gang” means a formal or informal ongoing organization, 
association or group consisting of three (3) or more persons that has: 
(A) As one (1) of its primary activities, the commission of criminal gang 


offenses; 


(B) Two (2) or more members who, individually or collectively, engage in 
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or have engaged in a pattern of criminal gang activity; 

(2) “Criminal gang member” is a person who is a member of a criminal 
gang, as defined in subdivision (a)(1), who meets two (2) or more of the 
following criteria: 

(A) Admits to criminal gang involvement; 

(B) Is identified as a criminal gang member by a parent or guardian; 

(C) Is identified as a criminal gang member by a documented reliable 
informant; 

(D) Resides in or frequents a particular criminal gang’s area, adopts 
their style or dress, their use of hand signs or their tattoos and associates 
with known criminal gang members; 

(E) Is identified as a criminal gang member by an informant of 
previously untested reliability and the identification is corroborated by 
independent information; 

(F) Has been arrested more than once in the company of identified 
criminal gang members for offenses that are consistent with usual 
criminal gang activity; or 

(G) Is identified as a criminal gang member by physical evidence such 
as photographs or other documentation; 

(3) “Criminal gang offense” means: 

(A) Acriminal offense committed prior to July 1, 2013 that: 

(i) During the perpetration of which the defendant knowingly causes, 
or threatens to cause, death or bodily injury to another person or 
persons and specifically includes rape of a child, aggravated rape and 
rape; or 

(ii) Results, or was intended to result, in the defendant’s receiving 
income, benefit, property, money or anything of value from the commis- 
sion of any aggravated burglary, or from the illegal sale, delivery, or 
manufacture of a controlled substance, controlled substance analogue, 
or firearm; or 
(B) The commission or attempted commission, facilitation of, solicita- 

tion of, or conspiracy to commit any of the following offenses on or after 

July 1, 2013: 

(i) First degree murder, as defined in § 39-13-202; 

(ii) Second degree murder, as defined in § 39-13-210; 

(iii) Voluntary manslaughter, as defined in § 39-13-211; 

(iv) Assault, as defined in § 39-13-101; 

(v) Aggravated assault, as defined in § 39-13-102; 

(vi) Kidnapping, as defined in § 39-13-3083; 

(vii) Aggravated kidnapping, as defined in § 39-13-304; 

(viii) Especially aggravated kidnapping, as defined in § 39-13-305; 

(ix) Robbery, as defined in § 39-13-401; 

(x) Aggravated robbery, as defined in § 39-13-402; 

(xi) Especially aggravated robbery, as defined in § 39-13-4083; 

(xii) Carjacking, as defined in § 39-13-404; 

(xiii) Rape, as defined in § 39-13-5083; 

(xiv) Aggravated rape, as defined in § 39-13-502; 

(xv) Rape of a child, as defined in § 39-13-522; 
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(xvi) Aggravated burglary, as defined in § 39-14-403; 

(xvii) Especially aggravated burglary, as defined in § 39-14-404; 

(xviii) Aggravated criminal trespass, as defined in § 39+14-406; 

(xix) Coercion of witness, as defined in § 39-16-507; 

(xx) Retaliation for past action, as defined in § 39-16-510; 

(xxi) Riot, as defined in § 39-17-302; . 

(xxii) Aggravated riot, as defined in § 39-17-303; 

(xxiii) Inciting to riot, as defined in § 39-17-304; 

(xxiv) The illegal sale, delivery or manufacture of a controlled sub- 
stance or controlled substance analogue, as defined in §§ 39-17-417 and 
39-17-454; 

(xxv) Possession of a controlled substance or controlled substance 
analogue with intent to sell, deliver, or manufacture, as defined in 
§ 39-17-417(a)(4) and § 39-17-454; 

(xxvi) Unlawful carrying or possession of a weapon, as defined in 
§ 39-17-1307; 

(xxvii) Trafficking for commercial sex acts, as defined in § 39-13-309; 
(4)(A) “Pattern of criminal gang activity” means prior convictions for the 
commission or attempted commission of, facilitation of, solicitation of, or 
conspiracy to commit: 

(i) Two (2) or more criminal gang offenses that are classified as 

felonies; or 

(ii) Three (3) or more criminal gang offenses that are classified as 
misdemeanors; or 

(iii) One (1) or more criminal gang offenses that are classified as 
felonies and two (2) or more criminal gang offenses that are classified as 
misdemeanors; and 

(iv) The criminal gang offenses are committed on separate occasions; 
and 

(v) The criminal gang offenses are committed within a five-year 

period; 
(B)qG) As used in this subsection (a), “prior conviction” means a criminal 
gang offense for which a criminal gang member was convicted prior to 
the commission of the instant criminal gang offense by the defendant 
and includes convictions occurring prior to July 1, 1997; 

(ii) “Prior conviction” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would 
have constituted a criminal gang offense. In the event that a conviction 
from a jurisdiction other than Tennessee is not specifically named the 
same as a criminal gang offense, the elements of the offense in the other 
jurisdiction shall be used by the Tennessee court to determine if the 
offense is a criminal gang offense; 

(iii) Convictions for multiple criminal gang offenses committed as 
part of a single course of conduct within twenty-four (24) hours are not 
committed on “separate occasions.” However, acts that constitute crimi- 
nal gang offenses under subdivision (a)(3)(A) shall not be construed to be 
a single course of conduct. 

(b) Acriminal gang offense committed by a defendant shall be punished one 
(1) classification higher than the classification established by the specific 
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statute creating the offense committed if: 

(1) The defendant was a criminal gang member at the time of the offense; 

and 

(2) The criminal gang offense was committed at the direction of, in 

association with, or for the benefit of the defendant’s criminal gang or a 

member of the defendant’s criminal gang. 

(c) A criminal gang offense committed by a defendant who was not a 
criminal gang member at the time of the offense but who committed the offense 
for the purpose of and with the intent to fulfill an initiation or other 
requirement for joining a criminal gang as defined in subdivision (a)(1) shall be 
punished one (1) classification higher than the classification established by the 
specific statute creating the offense committed. 

(d) If the criminal gang offense subject to enhancement under subsection (b) 
or (c) is a Class A felony, the presumptive sentence for the offense shall be the 
maximum sentence within the range from which the defendant is to be 
sentenced. 

(e) Acriminal gang offense committed by a defendant shall be punished two 
(2) classifications higher than the classification established by the specific 
statute creating the offense committed if, at the time the offense was 
committed: 

(1) The defendant was a criminal gang member; 

(2) The defendant was also a leader or organizer of the criminal gang; and 

(3) The offense was at the direction of, in association with, or for the 

benefit of the defendant’s criminal gang or a member of the defendant’s 

criminal gang. 

(f) If the criminal gang offense subject to enhancement under subsection (e) 
is a Class A or B felony, the criminal gang member shall be sentenced as a 
Class A felon and the presumptive sentence for the offense shall be the 
maximum sentence within the range from which the defendant is to be 
sentenced. 

(g) If the defendant is charged with a criminal gang offense and the district 
attorney general intends to seek enhancement of the punishment under 
subsection (b), (c) or (e), the indictment, in a separate count, shall specify, 
charge and give notice of the subsection under which enhancement is alleged 
applicable and of the required prior convictions constituting the gang’s pattern 
of criminal gang activity. 

(h)(1) If the defendant is convicted of the underlying criminal gang offense, 

the jury shall then separately consider whether the defendant was at the 

time of the offense: 
(A) Acriminal gang member; 
(B) Acriminal gang member and a leader or organizer of the gang; or 
(C) Not a criminal gang member but committed the offense for the 
purpose of joining a criminal gang. 

(2) If the jury convicts the defendant under subdivision (h)(1)(A), (h)(1)(B) 
or (h)(1)(C), the court shall pronounce judgment and sentence the defendant as 
provided in this section. 

(i) For purposes of establishing a “pattern of criminal gang activity” the 
following offenses may be considered: 


40-35-121 


CRIMINAL PROCEDURE 


186 


(1) Criminal gang offenses, as defined by subdivision (a)(3)(A), committed 


prior to July 1, 2013; and 


(2) Criminal gang offenses, as defined by subdivision (a)(3)(B), committed 


on or after July 1, 2013. 


History. 

Acts 1997, ch. 437, § 1; 2011, ch. 493, § 2; 
2012, ch. 848, § 34; 2013, ch. 357, §§ 1-38; 
2013, ch. 415, § 1; 2016, ch. 1034, §§ 1-3. 


Cross-References. 
Classification of offenses, § 40-35-110. 
Penalty for felonies and misdemeanors, § 40- 
35-111. 


Penalties for Class A and Class B felonies, 
§ 40-35-111. 
Sentence ranges, § 40-35-112. 


Law Reviews. 

Breaking the Frame: Responding to Gang 
Stereotyping in Capital Cases (John M. Hage- 
dorn, Ph.D. and Bradley A. MacLean, Esq.), 42 
U. Mem. L. Rev. 1027 (2012). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Proceedings. 

. Cruel and Unusual Punishment. 
. Sufficiency of Evidence. 


= PWN 


. Constitutionality. 

T.C.A. § 40-35-121(a) provided fair warning 
of the conduct covered by the statute, as it 
applied when a criminal gang member injured 
or killed someone, or threatened to do so, while 
committing a crime, and a person of common 
intelligence would have no trouble understand- 
ing that. State v. Bonds, 502 S.W.3d 118, 2016 
Tenn. Crim. App. LEXIS 266 (Tenn. Crim. App. 
Apr. 7, 2016). 

T.C.A. § 40-35-121(b), was found to be un- 
constitutionally vague, because it lacked a 
nexus requirement that the underlying offense 
be gang related. State v. Bonds, 502 S.W.3d 118, 
2016 Tenn. Crim. App. LEXIS 266 (Tenn. Crim. 
App. Apr. 7, 2016). 

Because defendant challenged the constitu- 
tionality of the statute for the first time on 
appeal, the issue was waived, and he was not 
entitled to plain error review because the crimi- 
nal gang offenses enhancement statute was in 
full effect at the time of his convictions and 
sentencing; when enhancing defendant’s sen- 
tence the trial court did not breach a clear and 
unequivocal rule of law, and the court of crimi- 
nal appeals did not find the statute unconstitu- 
tional until after defendant’s trial. State v. 
Minor, — 8.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 102 (Tenn. Crim. App. Feb. 16, 2017), 
modified, 546 S.W.3d 59, 2018 Tenn. LEXIS 149 
(Tenn. Apr. 11, 2018). 

Defendant’s conviction for violating this sec- 
tion had to be reversed, because the statute was 
unconstitutional, in that it was not reasonably 
related to deterring gang activity. State v. 
Byars, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 183 (Tenn. Crim. App. Feb. 27, 2017), 
overruled in part, State v. Minor, 546 S.W.3d 
59, 2018 Tenn. LEXIS 149 (Tenn. Apr. 11, 2018). 


Inmate was entitled to post-conviction relief 
from unconstitutional sentencing enhance- 
ments, despite not raising the issue at trial, 
because (1) the enhancement statute had re- 
peatedly been held unconstitutional, so the 
unconstitutionality was obvious, and (2) a deci- 
sion so holding applied retroactively, as the 
decision barred penalizing gang affiliation 
without a nexus between the affiliation and a 
crime. Harshaw v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 221 (Tenn. Crim. App. 
Mar. 24, 2017). 

Vacating of the criminal gang enhancement 
applied to defendant’s convictions of possession 
of cocaine with intent to sell or deliver and 
unlawful possession of a weapon was appropri- 
ate, along with the remand of the case for new 
sentencing on those convictions, because the 
convictions were enhanced pursuant to an un- 
constitutional statute. State v. Turner, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 274 
(Tenn. Crim. App. Apr. 13, 2017), review denied 
and ordered not published, — S.W.3d —, 2018 
Tenn. LEXIS 206 (Tenn. Apr. 18, 2018), over- 
ruled in part, State v. Minor, 546 S.W.3d 59, 
2018 Tenn. LEXIS 149 (Tenn. Apr. 11, 2018). 

While defendant was a gang member and he 
committed the crimes at issue, there was no 
evidence tying his assault to any sort of gang 
activity, and his sentences were enhanced 
based solely on his membership in the gang; the 
statute offends the principle of due process 
because it fails to tie membership in a gang to 
the offense at issue, and because the version of 
the gang enhancement statute in effect at the 
time of defendant’s convictions was unconstitu- 
tional, these enhancements were vacated. State 
v. Turner, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 337 (Tenn. Crim. App. May 5, 2017), 
review denied and ordered not published, — 
S.W.3d —, 2018 Tenn. LEXIS 204 (Tenn. Apr. 
19, 2018). 

Statute is tantamount to a proscriptive stat- 
ute, meaning that any constitutional flaw may 
be more critical to the triumph of justice than it 
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might be if it were found in a more tangential 
statute, and the statute has been declared 
unconstitutional in a published case; a facially 
unconstitutional proscriptive statute is void on 
its face and does not fall within the ambit of the 
rule, and because it renders the indicted charge 
void, a pretrial motion is not required, such 
that the adjudication of the issue was not 
blocked by any issue of waiver. State v. Turner, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. May 5, 2017), review denied 
and ordered not published, — S.W.3d —, 2018 
Tenn. LEXIS 204 (Tenn. Apr. 19, 2018). 

Statute subjects the defendant to conviction 
for a higher degree crime than originally 
charged, resulting in an increased penalty 
range, based only upon a defendant’s simple 
association with others, who may or may not be 
criminals, and the statute runs afoul of due 
process. State v. Turner, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 337 (Tenn. Crim. App. 
May 5, 2017), review denied and ordered not 
published, — S.W.3d —, 2018 Tenn. LEXIS 204 
(Tenn. Apr. 19, 2018). 

Defendant established his entitlement to re- 
lief from his convictions under the criminal 
gang offense statute via the plain error doctrine 
because his effective sentence was enhanced 
under the statute by at least 10 years, the 
Court of Criminal Appeals of Tennessee’s deci- 
sion in Bonds declaring the statute unconstitu- 
tional constituted the law now existing as de- 
fendant’s appeal was pending on direct review 
when Bonds was decided, nothing in the record 
indicated that defendant waived his challenge 
to the constitutionality of the statute for tacti- 
cal reasons, and consideration of the error was 
necessary to do substantial justice. State v. 
Minor, 546 S.W.3d 59, 2018 Tenn. LEXIS 149 
(Tenn. Apr. 11, 2018). 

Petitioner could not rely upon the State’s 
insistence to support a conclusion that he bar- 
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gained for the gang enhanced sentence, and the 
evidence failed to establish that he would not 
have pleaded guilty if the agreement had not 
included the gang enhancement requirement; 
as the evidence did not establish that the illegal 
sentence was material to petitioner’s accep- 
tance of the plea agreement, the appropriate 
remedy was the entry of a corrected judgment 
imposing a legal sentence and petitioner was 
entitled to habeas corpus relief. Perry v. State, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 146 
(Tenn. Crim. App. Mar. 7, 2019). 


2. Proceedings. 

Three of four defendants were entitled to a 
new trial on the gang enhancement, because 
the trial court treated the proceeding as a 
sentencing hearing rather than an extension of 
the guilt phase to which constitutional, statu- 
tory, and procedural rules applied. State v. 
Bonds, 502 S.W.3d 118, 2016 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 7, 2016). 


3. Cruel and Unusual Punishment. 

Imposition of a heightened punishment for 
gang-related offenses by increasing the sen- 
tencing range of the offense did not offend the 
proportionality requirements of the Eighth 
Amendment. State v. Bonds, 502 S.W.3d 118, 
2016 Tenn. Crim. App. LEXIS 266 (Tenn. Crim. 
App. Apr. 7, 2016). 


4, Sufficiency of Evidence. 

Defendant’s gang enhancement convictions 
were supported by evidence that he had been 
seen with other documented gang members, 
had a tattoo that exhibited gang emblems, and 
had years earlier admitted to being a gang 
member. State v. Byars, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 133 (Tenn. Crim. App. 
Feb. 27, 2017), overruled in part, State v. Mi- 
nor, 546 S.W.3d 59, 2018 Tenn. LEXIS 149 
(Tenn. Apr. 11, 2018). 


40-35-122. Sentencing alternatives for defendants who commit non- 
violent property offenses. 


(a) Notwithstanding any law to the contrary, except as provided in subsec- 
tion (b), the judge sentencing a defendant who commits a nonviolent property 
offense, as defined in subsection (c), on or after July 1, 2010, shall not be 
authorized to impose the sentencing alternatives of continuous confinement in 
a local jail or the department of correction as authorized by § 40-35-104(c)(5), 
(c)(6), or (c)(8). However, the judge may sentence the defendant to any of the 
other sentencing alternatives authorized by § 40-35-104(c), which include, but 
are not limited to, periodic confinement, work release, community corrections, 
probation, or judicial diversion. 

(b)(1) A defendant convicted of an offense set out in subsection (c) may be 

sentenced to any of the sentencing alternatives authorized by § 40-35- 

104(c), including a period of continuous confinement, if the sentencing judge 

determines the defendant: 
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(A) Has at least one (1) prior conviction at the time the subsection (c) 
offense is committed; or 
(B) Violated the terms and conditions of the alternative sentence 

originally imposed upon the defendant pursuant to subsection (a). 

(2) As used in this subsection (b): 

(A)(i) “Prior conviction” means that the defendant serves and is re- 
leased or discharged from, is serving, or is on escape status from a 
separate period of incarceration or supervision for the commission of a 
felony offense prior to or at the time of committing an offense on or after 
July 1, 2010, listed in subsection (c); 

(ii) “Prior conviction” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would 
constitute a felony. If an offense in a jurisdiction other than Tennessee 
is not identified as a felony in this state, it shall be considered a prior 
conviction if the elements of the offense are the same as the elements for 
a felony offense in this state; and 
(B) “Separate period of incarceration or supervision” includes a sen- 

tence to any of the sentencing alternatives set out in § 40-35-104(c)(3)-(9). 
(c) As used in this section, a “nonviolent property offense” is: 

(1) Forgery under § 39-14-114, where the amount of the forgery is less 
than one thousand dollars ($1,000); 

(2) Attempted forgery under §§ 39-12-101 and 39-14-114, where the 
amount of the forgery is one thousand dollars ($1,000) or more, but less than 
ten thousand dollars ($10,000); 

(3) Criminal simulation under § 39-14-115, where the amount is less 
than one thousand dollars ($1,000); 

(4) Attempted criminal simulation under §§ 39-12-101 and 39-14-115, 
where the amount is one thousand dollars ($1,000) or more, but less than ten 
thousand dollars ($10,000); 

(5) Facilitating criminal simulation under §§ 39-11-403 and 39-14-115, 
where the amount is one thousand dollars ($1,000) or more, but less than ten 
thousand dollars ($10,000); 

(6) Theft of services under § 39-14-104, where the amount of the theft i: is 
less than one thousand dollars ($1,000); 

(7) Shoplifting under §§ 39-14-103 or 39-14-146, where the amount taken 
is less than one thousand dollars ($1,000); 

(8) Fraudulent use of a credit card under § 39-14-118, where the amount 
of the theft is less than one thousand dollars ($1,000); 

(9) Passing worthless checks under § 39-14-121 where the amount of the 
check is less than one thousand dollars ($1,000); 

(10) Passing forged checks under § 39-14-114, where the amount of the 
forgery is less than one thousand dollars ($1,000); 

(11) Theft of property under § 39-14-1038, where the amount of the theft is 
less than one thousand dollars ($1,000); 

(12) Attempted theft of property under §§ 39-12-1011 and 39-14-103, 
where the amount of the attempted theft is one thousand dollars ($1,000) or 
more, but less than ten thousand dollars ($10,000); 

(13) Facilitating the theft of property under §§ 39-11-403 and 39-14-1083, 
where the amount of the property is one thousand dollars ($1,000) or more, 
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but less than ten thousand dollars ($10,000); 

(14) Conspiracy to commit theft of property under §§ 39-12-1003 and 
39-14-103, where the amount of the property is one thousand dollars 
($1,000) or more, but less than ten thousand dollars ($10,000); 

(15) Vandalism under § 39-14-408, where the amount of the vandalism is 
less than one thousand dollars ($1,000); 

(16) Fraudulent transfer of a motor vehicle under § 39-14-147; 

(17) Attempted burglary other than a habitation under §§ 39-12-101 and 


39-14-402(a)(1), (a)(2) or (a)(3); 


(18) Burglary of an auto under § 39-14-402(a)(4); and 
(19) Burning personal property under § 39-14-3083. 


History. 
Acts 2010, ch. 1090, § 2; 2018, ch. 549, § 1. 


Compiler’s Notes. 

Acts 2010, ch. 1090, § 1 provided that the 
general assembly finds and declares that deter- 
rence and punishment of violent crime is a 
matter of compelling public interest that re- 
quires the highest priority when allocating 
scarce public resources for the purpose of im- 
prisoning criminals. To ensure that sufficient 
prison space is available for certain violent 
offenders to serve a sentence of sufficient length 
to longer remove them as a threat to society 
and to deter others from committing these 


offenses, it is in the public’s best interest that 
certain nonviolent property offenders currently 
serving prison sentences for less serious of- 
fenses be given alternative sentences not in- 
volving continuous confinement. By doing so, 
these property offenders are able to work in 
order to pay restitution to the victims of their 
crimes without using scarce prison beds 
thereby permitting longer sentences for those 
offenders who do threaten public safety. 


Law Reviews. 
Misdemeanor Decriminalization, 68 Vand. L. 
Rev. 1055 (2015). 


NOTES TO DECISIONS 


4. Continuous Confinement Improper. 

In a case in which defendant was convicted of 
vandalism of property valued at more than 
$500 but less than $1,000, although the record 
supported the imposition of a two-year sen- 
tence, it did not support a sentence of full 
confinement because a sentence of continuous 
confinement for a conviction of vandalism of 
property valued at less than $1,000 was statu- 
torily prohibited; thus, the case had to be re- 
manded for a new sentencing hearing at which 
the trial court could sentence defendant to 
sentencing alternatives, which included, but 


were not limited to, periodic confinement, work 
release, community corrections, probation, or 
judicial diversion. State v. Beauregard, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 29 
(Tenn. Crim. App. Jan. 16, 2018). 

Because defendant’s non-violent automobile 
burglary conviction fell under the scope of 
T.C.A. § 40-35-122, the trial court could not 
order split or continuous confinement for this 
conviction. Accordingly, the trial court erred by 
ordering split confinement. State v. Stutts, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 69 
(Tenn. Crim. App. Jan. 31, 2018). 


40-35-123. Neighborhood Protection Act — Injunctive relief against 
offenders entering residential area. 


(a) This section shall be known and may be cited as the “Neighborhood 
Protection Act.” 

(b) A homeowners’ association, as defined in § 68-14-302, a neighborhood 
association, a neighborhood watch, or a similarly organized residential entity 
that is recognized by state or local law with defined boundaries referenced in 
the residential entity’s charter or governing document, may seek an injunction 
or restraining order prohibiting an offender from entering the boundaries of 
the residential area, if: 

(1) The offender has been convicted of three (3) or more separate offenses 
of: 
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(A) Burglary, as defined in § 39-14-402; 
(B) Rape, as defined in § 39-13-5093; 
(C) Criminal homicide, as defined in § 39-13-201; 
(D) Delivering or selling a controlled substance, as defined in § 39- 
17-417; 
(EF) Criminal gang activity, as defined in § 40-35-121; 
(F) Prostitution, as defined in § 39-13-512; 
(G) Theft, if the value of the property or services obtained is more than 
five hundred dollars ($500), pursuant to title 39, chapter 14, part 1; or 
(H) Vandalism, as defined in § 39-14-408; and 
(2) Three (3) or more of the offenses were committed within the bound- 
aries of the residential area. 

(c) Any injunction or restraining order shall remain in effect for one (1) year, 
unless modified or dissolved by the court that granted the injunction or 
restraining order, and may be renewed by the court upon motion of the 
homeowners’ association, neighborhood association, neighborhood watch, or 
similarly organized residential entity. 


History. which enacted this section, shall apply to any 
Acts 2015, ch. 365, § 1. person whose third or subsequent applicable 


Cotnpller’s' Note! offense is committed on or after July 1, 2015. 


Acts 2015, ch. 365, § 2 provided that the act, 


PART 2 
PROCEDURE FOR IMPOSING SENTENCE 


40-35-201. Issue of guilt and sentence to be tried separately — In- 
structing jury on possible sentences. 


(a) In all contested criminal cases, the issue of guilt or innocence is 
submitted to the trier of fact for a verdict on that issue alone. If the defendant 
is found or pleads guilty, sentence shall be set in accordance with this chapter 
in a separate sentencing hearing. Nothing in this chapter shall be construed to 
deprive a defendant of a right to a jury trial as to the defendant’s guilt or 
innocence pursuant to Rule 23 of the Tennessee Rules of Criminal Procedure 
and appropriate provisions of the United States or Tennessee constitutions. 

(b) In all contested criminal cases, except for capital crimes that are 
governed by the procedures contained in §§ 39-13-204 and 39-13-205, and as 
necessary to comply with the Tennessee Constitution, article VI, § 14 and 
§ 40-35-301, the judge shall not instruct the jury, nor shall the attorneys be 
permitted to comment at any time to the jury, on possible penalties for the 
offense charged nor all lesser included offenses. 

(c) “Plea of guilty” or “guilty plea,” as used in this chapter, includes the plea 
of nolo contendere as provided in Rule 11 of the Tennessee Rules of Criminal 
Procedure. 
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History. 
Acts 1989, ch. 591, § 6; 1994, ch. 847, §§ 1, 2; 
1998, ch. 1041, § 1. 


Sentencing Commission Comments. This 
section is similar to prior law. In 1994, the 
provision of subsection (b) concerning instruct- 
ing the jury on the range of punishment was 
amended. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-3004, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 
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The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Execution of judgment, title 40, ch. 23. 
Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 15.11, 15.12, 22.61, 32.80. 
Tennessee Jurisprudence, 6A Tenn. Juris., 
Constitutional Law § 30. 


Law Reviews. 

The Habitual Offender Laws of Tennessee 
(Steven W. Feldman), 14 Mem. St. U.L. Rev. 
293 (1984). 


Attorney General Opinions. 
Interpretation of subsection (b), OAG 99-178, 
1999 Tenn. AG LEXIS 220 (9/17/99). 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Instructions. 

. Improper Comments. 
. Enhancement Factors. 


ea POND Re 


. Applicability. 

In a felony murder case, the trial court 
abused its discretion by preventing defense 
counsel from cross-examining an investigator 
about his advising defendant that he could face 
‘life in jail,” because T.C.A. § 40-35-201(b) 
merely prohibited trial judges, the state, and 
the defense from commenting to the jury on 
possible penalties for the offense charged; it 
neither mandated nor justified limitations on 
cross-examination. State v. Echols, 382 S.W.3d 
266, 2012 Tenn. LEXIS 738 (Tenn. Oct. 10, 
2012). 


2. Instructions. 

Instructing the jury on the range of punish- 
ment and parole eligibility for a crime that 
occurred prior to the effective date of T.C.A. 
§ 40-35-201 was error. State v. Maddox, 957 
S.W.2d 547, 1997 Tenn. Crim. App. LEXIS 1348 
(Tenn. Crim. App. 1997). 

Petitioner requesting postconviction relief 
from conviction for second degree murder was 
denied effective assistance of counsel when 
trial counsel failed to object to an erroneous 
jury instruction informing the jury of sentence 
ranges, failed to preserve the issue for appeal 
and failed to raise the issue on direct appeal. 
Dean vy. State, 59 S.W.3d 663, 2001 Tenn. 
LEXIS 765 (Tenn. 2001). 

Where two defendants were convicted of first 
degree murder, both counsels’ failure to object 


to the erroneous jury instructions regarding the 
release eligibility date for a person convicted of 
first degree murder was deficient and prejudi- 
cial, thus denying each defendant of his consti- 
tutional right to effective counsel; under T.C.A. 
§ 40-35-201(b), the defendants had a statutory 
right to have the jury know the range of pun- 
ishment applicable to the charges, and the 
denial of this right was reversible error under 
T.R.A.P. 36(b). Vaughn v. State, 202 S.W.3d 106, 
2006 Tenn. LEXIS 843 (Tenn. 2006), overruled 
in part, Brown v. Jordan, — S.W.3d —, 2018 
Tenn. LEXIS 728 (Tenn. Dec. 6, 2018). 


3. Improper Comments. 

Although the comments regarding the 
merger of offenses were improper, defendant 
failed to show he was adversely affected, as, 
immediately after the comments, the jury was 
instructed hat each count was separate and 
distinct and no other comments on potential 
sentencing were made. State v. Gathing, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 42 
(Tenn. Crim. App. Jan. 19, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 297 
(Tenn. May 17, 2018). 

Prosecutor’s comments were improper be- 
cause comments on the merger of convictions at 
sentencing improperly implicated sentencing 
options. State v. Lockhart, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 248 (Tenn. Crim. App. 
Apr. 17, 2019). 


4, Enhancement Factors. 

In sentencing defendant for statutory rape 
and solicitation of a minor, the trial court 
properly applied the enhancement fact that 
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defendant abused a position of public or private 
trust because the victim was a friend of defen- 
dant’s son, and defendant’s first sexual encoun- 
ter with the victim occurred while the victim 
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was in her care while at her home visiting her 
son. State v. Hodges, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 644 (Tenn. Crim. App. July 
20, 2017). 


40-35-202. Notice of intent to seek enhanced punishment — Statement 
of enhancement and mitigating factors. 


(a) If the district attorney general believes that a defendant should be 
sentenced as a multiple, persistent or career offender, the district attorney 
general shall file a statement thereof with the court and defense counsel not 
less than ten (10) days before trial or acceptance of a guilty plea; provided, that 
notice may be waived by the defendant in writing with the consent of the 
district attorney general and the court accepting the plea. The statement, 
which shall not be made known to the jury determining the guilt or innocence 
of the defendant on the primary offense, must set forth the nature of the prior 
felony convictions, the dates of the convictions and the identity of the courts of 
the convictions. The original or certified copy of the court record of any prior 
felony conviction, bearing the same name as that by which the defendant is 
charged in the primary offense, is prima facie evidence that the defendant 
named in the record is the same as the defendant before the court, and is prima 
facie evidence of the facts set out in the record. 

(b) In all cases following a finding of guilt, the court may require that: 

(1) The district attorney general file a statement with the court setting 
forth any enhancement or mitigating factors the district attorney general 


believes should be considered by the court; and 

(2) The defendant file a statement with the court setting forth all 
mitigating factors known to the defendant and indicating any mitigating 
factors the defendant believes should be considered by the court. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. This 
section provides for mandatory and discretion- 
ary notices involving sentencing questions. 
Subsection (a) requires that the district attor- 
ney general file a notice with the court and 
defense counsel setting forth the nature of any 
prior convictions which will later be utilized for 
sentencing enhancement purposes. See also, 
Tenn. R. Crim. P. 12.3 which provides that if the 
notice is filed in less than 10 days, the defen- 
dant may request a reasonable continuance of 
the trial. 

Subsection (b) provides that the trial judge 
may require the attorneys to file notices of 
enhancement and mitigating factors which the 
judge will consider in imposing the sentence. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 


201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Enhancement factors, § 40-35-114. 
Mitigating factors, § 40-35-113. 
Repeat violent offenders, § 40-35-120. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 12.3 of the 
Tennessee Rules of Criminal Procedure. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 15.18, 15.14, 15.15, 15.16, 15.17, 
15.18, 32.91,'32.93, 32433 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-12.3-1. 
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Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 33; 8 Tenn. Juris., Criminal Pro- 
cedure §§ 23, 49. 


Law Reviews. 

Criminal Procedure—Tennessee v. Carter: 
The Strict Requirement of Notice Under Ten- 
nessee’s Recidivist Sentencing Statutes (David 
Demar Ayliffe) 35 U. Mem. L. Rev. 145 (2004). 

Sentencing Lockdown: What Is the Impact of 
Blakely on Sentencing in Tennessee? (David L. 
Raybin), 40 No. 8 Tenn. B.J. 12 (2004). 
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Extralegal Punishment Factors: A Study of 
Forgiveness, Hardship, Good Deeds, Apology, 
Remorse, and Other Such Discretionary Fac- 
tors in Assessing Criminal Punishment (Paul 
H. Robinson, Sean E. Jackowitz, and Daniel M. 
Bartels), 65 Vand. L. Rev. 737 (2012). 

Not-So-Sweet Sixteen: When Minor Convic- 
tions Have Major Consequences Under Career 
Offender Guidelines (Andrew Tunnard), 66 
Vand. L. Rev. 1309 (2018). 


NOTES TO DECISIONS 


Analysis 


. Notice Sufficient. 

. Notice Not Sufficient. 

. Late-filed Notice. 

. Notice Not Required. 

. Right to a Continuance. 
Waiver. 

. No Prejudice Found. 

. Substantial Compliance. 
. Requirements. 


. Notice Sufficient. 

Where count three of the indictment ad- 
dressed defendant’s habitual criminality, it con- 
structively placed defendant on notice of the 
state’s intention to pursue enhanced punish- 
ment on the basis of his extensive criminal 
history. State v. Brown, 795 S.W.2d 689, 1990 
Tenn. Crim. App. LEXIS 345 (Tenn. Crim. App. 
1990). 

Where defendant’s conviction for felony mur- 
der had been reversed, and the case remanded 
for resentencing for second degree murder, 
even though the state had failed to file a notice 
of range enhancement before trial, since it had 
provided notice to defendant that it intended to 
prove his prior murder conviction as an aggra- 
vating circumstance to justify imposition of the 
death penalty, the purpose for which pretrial 
notice is required had been met for purpose of 
the resentencing. State v. Dunn, 901 S.W.2d 
398, 1995 Tenn. Crim. App. LEXIS 296 (Tenn. 
Crim. App. 1995). 

Defendant had fair warning that the state 
intended to seek enhanced punishment for the 
crime of felony evading arrest, accomplishing 
the purposes of T.C.A. § 40-35-202(a), where 
both indictments charged evading arrest from 
the same officer, on the same date, by the same 
defendant, under the same statutory code pro- 
vision, T.C.A. § 39-16-603. State v. Livingston, 
197 S.W.3d 710, 2006 Tenn. LEXIS 641 (Tenn. 
2006). 

Defendant did not challenge the notice to 
seek enhanced punishment and, in fact, stipu- 
lated the accuracy of his prior convictions; the 
notice to seek enhanced punishment was not 
materially misleading as to his false report and 


abuse of corpse convictions. State v. Hawkins, 
— §.W.3d —, 2015 Tenn. Crim. App. LEXIS 700 
(Tenn. Crim. App. Aug. 28, 2015), affd, 519 
S.W.3d 1, 2017 Tenn. LEXIS 272 (Tenn. May 1, 
2017), cert. denied, Hawkins v. Tennessee, 199 
L. Ed. 2d 288, 138 S. Ct. 388, 2017 U.S. LEXIS 
6432 (U.S. Oct. 30, 2017). 

Court of criminal appeals erred in setting 
aside defendant’s sentence of life without pa- 
role under the three strikes law because the 
timely filed notice fairly informed defendant of 
the State’s intent to seek enhanced sentencing; 
having conceded the accuracy of his prior crimi- 
nal record, defendant failed to establish preju- 
dice resulting from the omitted and inaccurate 
information and failed to establish that the 
omitted and inaccurate information adversely 
affected a substantial right. State v. Patterson, 
538 S.W.3d 431, 2017 Tenn. LEXIS 736 (Tenn. 
Nov. 30, 2017). 

State’s notice that it sought to sentence de- 
fendant as a career offender gave fair notice to 
defendant that he was exposed to other than 
the standard sentencing, including a lesser 
classification as a Range II offender, and defen- 
dant was not misled or surprised by the State’s 
seeking an enhanced punishment. State v. 
Click, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. Mar. 30, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
494 (Tenn. Aug. 16, 2017), overruled, State v. 
Patterson, — $.W.3d —, 2018 Tenn. LEXIS 735 
(Tenn. Dec. 10, 2018). 

Defendant was not entitled to plain error 
relief when defendant alleged that the prosecu- 
tion failed to provide an adequate notice of its 
intent to seek Range III sentencing because 
defendant did not show that a clear rule of law 
was breached, that a substantial right was 
adversely affected, and that the appellate court 
had to consider the alleged error to do substan- 
tial justice. Defendant raised general allega- 
tions of defects in the notice, while the court’s 
lack of explicit findings as to each qualifying 
prior conviction was inconsequential. State v. 
Clemmons, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 464 (Tenn. Crim. App. June 25, 2018). 


2. Notice Not Sufficient. 
Where the state in a pretrial discovery re- 
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sponse generally indicated its intent to seek 
enhanced sentencing under T.C.A. § 40-35- 
202(a) and attached a copy of defendant’s crimi- 
nal record to its response, such did not meet the 
notice requirements of § 40-35-202(a), because 
there was no information on the nature of 
defendant’s prior convictions; hence, defen- 
dant’s enhanced sentences on two counts of 
attempted aggravated robbery were reversed 
and the matter was remanded to the trial court 
for resentencing. State v. Benham, 113 S.W.3d 
702, 2003 Tenn. LEXIS 824 (Tenn. 2003). 

Defendant, having received no properly filed 
notice of the State’s intent to seek enhanced 
punishment, was entitled to relief, and his 
offender classification was modified from career 
offender to Range I, standard offender; en- 
hancement factors applied, considering his 
lengthy criminal record, plus he did not file any 
mitigating factors, and thus his six-year sen- 
tence for aggravated assault was proper. State 
v. Williams, 558 S.W.3d 633, 2018 Tenn. LEXIS 
637 (Tenn. Oct. 12, 2018). 

State filed no notice in this case before trial, 
and notice filed in another case could not serve 
to redeem the State’s mistake; the statute re- 
quires the filing of a notice before a trial in the 
case at bar, not a blanket notice that was good 
in perpetuity. State v. Williams, 558 S.W.3d 
633, 2018 Tenn. LEXIS 637 (Tenn. Oct. 12, 
2018). 

Notice filed in one case cannot provide fair 
notice of the State’s intention to seek enhanced 
punishment in another case; if a new notice 
must be filed when additional charges are in- 
dicted in the same case, a new notice must 
certainly be filed when there is a different case 
altogether, and the unwritten presupposition 
underlying the notice cases is that the notice of 
enhancement is filed in the same case. State v. 
Williams, 558 S.W.3d 633, 2018 Tenn. LEXIS 
637 (Tenn. Oct. 12, 2018). 


3. Late-filed Notice. 

The 1989 version of T.C.A. § 40-35-202 incor- 
porates the specific time requirements for the 
filing of the notice contained in Tenn. R. Crim. 
P. 12.3(a). The rule fashioned by the supreme 
court in State v. Stephenson, 752 S.W.2d 80, 
1988 Tenn. LEXIS 110 (Tenn. 1988) is appli- 
cable to the 1989 version of subsection (a). 
State v. Gilmore, 823 S.W.2d 566, 1991 Tenn. 
Crim. App. LEXIS 581 (Tenn. Crim. App. 1991); 
State v. Kinnaird, 823 S.W.2d 571, 1991 Tenn. 
Crim. App. LEXIS 589 (Tenn. Crim. App. 1991). 


4. Notice Not Required. 

State was not required to file a sentencing 
statement at least 10 days prior to trial, as the 
State only sought to have defendant sentenced 
with the range for a Range I, standard offender, 
not as a multiple, persistent, or career offender. 
State v. Jackson, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 1003 (Tenn. Crim. App. Dec. 
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10, 2012), modified, 444 S.W.3d 554, 2014 Tenn. 
LEXIS 619 (Tenn. Aug. 22, 2014). 

State did not request that the trial court find 
that defendant was a multiple, persistent, or 
career offender and thus, had no statutory 
requirement to provide notice of enhancement 
factors. Notwithstanding that the State was 
not required to provide notice, defendant had 
eight days of actual notice between the filing of 
the State’s Sentencing Memorandum and the 
hearing. State v. Hatmaker, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 439 (Tenn. Crim. App. 
June 8, 2018). 


5. Right to a Continuance. 

The right to a continuance after the filing of 
an untimely Tenn. R. Crim. P. 12.3 notice is 
absolute, and the trial judge must either strike 
the notice of enhancement and proceed to trial, 
or grant a continuance of at least 10 days from 
the date of the entry of the court order resetting 
the case for trial. State v. Lowe, 811 S.W.2d 526, 
1991 Tenn. LEXIS 247 (Tenn. 1991); State v. 
Morgan, 929 S.W.2d 380, 1996 Tenn. Crim. App. 
LEXIS 99 (Tenn. Crim. App. 1996). 


6. Waiver. 

Although defendant did not receive notice of 
the State’s intent to seek enhanced punishment 
until five days before trial, defendant received 
notice of such intent and did not raise any 
objection to any of the convictions listed 
therein; therefore, defendant waived plenary 
review. State v. Fusco, 404 S.W.3d 504, 2012 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 6, 2012), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 360 (Tenn. Apr. 11, 2013). 


7. No Prejudice Found. 

In a case in which defendant was sentenced 
to ten years’ imprisonment as a Range III, 
persistent offender pursuant to T.C.A. § 40-35- 
202, the State’s notice that it intended to seek 
enhanced punishment was ambiguous. How- 
ever, defendant did not show that he investi- 
gated the ambiguity and did not show prejudice 
from the ambiguous notice. State v. Purvis, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 237 
(Tenn. Crim. App. Mar. 30, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 418 
(Tenn. July 19, 2017). 

Although the notice relative to enhanced 
punishment improperly referenced Tennessee 
Rules of Evidence regarding use of prior convic- 
tions for impeachment purposes and was the 
result of imprecise drafting by the State, be- 
cause the title showed that the purpose was to 
provide notice to the defense of the intention to 
seek an enhanced sentence upon conviction, the 
notice identified all of the required information 
for defendant’s six previous felony convictions, 
and defendant did not dispute the accuracy of 
the convictions, the notice was not materially 
misleading, and the defense was charged with 
inquiring into the ambiguous notice and dem- 
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onstrating prejudice, but defendant did not 
establish that he was prejudiced by the poorly 
drafted notice. State v. Buckner, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 716 (Tenn. Crim. 
App. Aug. 14, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 875 (Tenn. Dec. 6, 2017). 

Even though the State failed to provide de- 
fendant with proper notice of its intent to seek 
an enhanced sentence against him, defendant 
was not prejudiced because the State’s notice 
filed in another pending indictment provided 
adequate notice, as the notice made defendant 
aware that he qualified as a career offender. 
State v. Williams, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 843 (Tenn. Crim. App. Sept. 
13, 2017), affd, 558 S.W.3d 633, 2018 Tenn. 
LEXIS 637 (Tenn. Oct. 12, 2018). 

Defendant failed to show that he was preju- 
diced by the State’s late-filed notice to seek 
enhanced punishment for his being a career 
offender and therefore he was not entitled to 
relief because it was filed three days before trial 
started and defendant failed to request a con- 
tinuance. State v. Owens, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 107 (Tenn. Crim. App. 
Feb. 20, 2019). 


8. Substantial Compliance. 

District attorney’s response served as con- 
structive notice for purposes of T.C.A. § 40-35- 
202(a), substantially complying with the re- 
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quirements, and thus, there was no prejudice to 
the inmate by the State’s failure to strictly 
comply. Jelks v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 593 (Tenn. Crim. App. July 
6, 2017). 


9. Requirements. 

If the State fails entirely to provide notice 
prior to trial, it is precluded from seeking 
enhanced sentencing as a repeat violent of- 
fender, and a defendant need not show preju- 
dice; as for form, the better practice is for the 
State to provide notice by a separate, properly 
captioned document and not to include the 
notice in a document addressing several sub- 
jects, and the form alone will almost never be a 
sufficient basis for precluding the State from 
seeking enhanced sentencing. State v. Patter- 
son, 538 S.W.3d 431, 2017 Tenn. LEXIS 736 
(Tenn. Nov. 30, 2017). 

Courts need not re-invent the analytical 
wheel for issues arising under the statutory 
notice requirement for repeat violent offenders 
and should apply the following principles; the 
State bears the responsibility for providing 
notice of enhanced sentencing as a repeat vio- 
lent offender and must always endeavor to 
comply fully with the statute, both in timing 
and content, and the State must provide some 
notice prior to trial. State v. Patterson, 538 
S.W.3d 431, 2017 Tenn. LEXIS 736 (Tenn. Nov. 
30, 2017). 


40-35-203. Court to impose sentence — Exceptions. 


(a) Except as provided in subsection (c) and with respect to fines as provided 
in § 40-35-301, sentences in felony and misdemeanor cases shall be imposed 
by the court. Upon a verdict or plea of guilty, the court shall set and conduct a 
sentencing hearing except as provided in subsection (b). Evidence may, but 
need not, be presented by both the defendant and the district attorney general 
on any matter relevant to the issue of sentencing. The sentencing hearing may 
occur immediately after guilt is determined, subject to the rights of the parties 
to postpone the hearing under § 40-35-209(a). 

(b) Where the sentence is agreed upon by the district attorney general and 
the defendant and accepted by the court, the court may immediately impose 
sentence as provided in § 40-35-205(d) and no specific sentencing hearing or 
presentence reports shall be required. The judge may, in the judge’s discretion, 
direct that a complete presentence report be prepared. No defendant sentenced 
to the custody of the department of correction shall be committed or conveyed 
to the department unaccompanied by the completed presentence report or 
investigation and report required by § 40-35-209(d)(1). Furthermore, a pre- 
sentence report or investigation and report shall be prepared on all defendants 
sentenced to a period of continuous confinement of one (1) year or greater in a 
local jail or workhouse. This requirement shall not be cause for delay in 
conveying the defendant to the local institution to which the defendant has 
been committed. There shall be a presentence report and hearing on any issue 
of sentencing not agreed upon by the parties and accepted by the court. 
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(c) Ifa capital offense is charged and the jury returns a verdict where death 
is a possibility, the jury shall fix the punishment in a separate sentencing 
hearing as otherwise provided by law, unless the jury is waived as to 
punishment. 

(d) If the trial judge who presided at the trial on the merits is unavailable 
because of death, resignation, retirement, ill health or loss of jurisdiction, 
another judge appointed by the chief justice of the Tennessee supreme court 
may impose the sentence. 

(e) If the criminal offense for which the defendant is charged carries an 
enhanced punishment for a second or subsequent violation of the same offense, 
the indictment in a separate count shall specify and charge that fact. If the 
defendant is convicted of the offense, then the jury must find that beyond a 
reasonable doubt the defendant has been previously convicted the requisite 
number of times for the same offense. Upon such finding, the defendant shall 
be subject to the authorized terms of imprisonment for the felonies and 


misdemeanors as set forth in § 40-35-111. 


History. 
Acts 1989, ch. 591, § 6; 1990, ch. 980, § 24. 


Sentencing Commission Comments. This 
section requires that the judge impose the sen- 
tence except in the area of fines over $50.00 and 
in capital cases. Subsection (a) provides that in 
any sentencing hearing both sides may intro- 
duce evidence on matters relevant to sentenc- 
ing questions. The sentencing hearing may 
occur immediately after the guilt phase of the 
trial, but normally the hearing is postponed for 
the preparation of a sentencing report. 

Subsection (b) provides that if the parties are 
agreed as to all aspects of sentencing, the judge 
may immediately impose sentence, but the 
judge always has the discretion to direct that a 
pre-sentence report be prepared. The remain- 
ing provisions of this subsection (b) require that 
such reports be prepared for all persons who 
are incarcerated in the department of correc- 
tion or in a local facility in excess of one year. 
Obviously, if the judge has already imposed 
sentence, such as in a plea situation, the report 
contemplated by this section is in the nature of 
a “post-sentence” report but should contain the 
same information as those prepared prior to 
any sentencing. 

For an example of an application of subsec- 
tion (e), see § 39-17-418. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
8§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 


201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Execution of judgment, title 40, ch. 23. 
Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 11 of the 
Tennessee Rules of Criminal Procedure. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 22.75, 22.98, 22.103, 22.104, 
24.12, 25.2, 32.30, 32.60, 32.63, 32.80, 32.92, 
32.93. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 45. 


Law Reviews. 

Sentencing Lockdown: What Is the Impact of 
Blakely on Sentencing in Tennessee? (David L. 
Raybin), 40 No. 8 Tenn. B.J. 12 (2004). 


Attorney General Opinions. 

District attorney not authorized to modify 
court order sentencing misdemeanant, OAG 
98-0170, 1998 Tenn. AG LEXIS 170 (8/28/98). 
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NOTES TO DECISIONS 


1. Applicability. 

There is no connection between the plea 
bargaining procedures prescribed in Tenn. R. 
Crim. P. 11 and the correction or reduction of 
sentence provisions of Tenn. R. Crim. P. 35. The 
respective trial judges set sentencing hearings 
in each of these cases in accordance with T.C.A. 
§ 40-35-203. State v. Hodges, 815 S.W.2d 151, 
1991 Tenn. LEXIS 321 (Tenn. 1991). 

T.C.A. §§ 39-13-523 and 40-35-203(e) dealt 
with two different types of sentence enhance- 
ments, where § 40-35-203(e) referred to T.C.A. 
§ 40-35-111, which outlined the authorized 


terms of imprisonment and fines for felonies 
and misdemeanors, and T.C.A. § 39-13-523 ad- 
dressed release eligibility of a defendant who 
was classified as a multiple rapist; thus, § 39- 
13-523 did not require the multiple rapist clas- 
sification for parole eligibility purposes to be 
included in the indictment. Thurmond v. Carl- 
ton, 202 S.W.3d 131, 2006 Tenn. Crim. App. 
LEXIS 311 (Tenn. Crim. App. Apr. 4, 2006), 
appeal denied, Thurmond v. State, — S.W.3d 
—, 2006 Tenn. LEXIS 798 (Tenn. Aug. 28, 
2006). 


40-35-204. Presentence service officers. 


(a) The commissioner of correction shall appoint presentence service officers 
for each court having criminal jurisdiction. These officers may be the existing 
probation officers. Presentence service officers shall conduct investigations and 
make reports to sentencing courts relating to the imposition of sentences on 
defendants. 

(b) With permission of the court, and if the commissioner determines that it 
will not interfere with their other duties, the presentence service officers may: 

(1) Assist courts or other judicial officers in developing information 
relating to the setting of bail or other pretrial release or detention decisions; 
and 

(2) Develop information about defendants relating to the selection of a 
defendant for particular correctional programs. 


History. 
Acts 1989, ch. 591, § 6. 


43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 7.12, 32.91, 32.96. 


Sentencing Commission Comments. This 


section is the same as prior law. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 


40-35-205. Presentence investigation — Physical or mental examina- 
tion of defendant. 


(a) Upon acceptance of a guilty plea or upon a verdict or finding of guilty, the 
court shall, in the case of a felony, and may, in the case of a misdemeanor, direct 
the presentence service officer to make a presentence investigation and report, 
except as provided in § 40-35-203 and subsection (b). The presentence service 
officer shall conduct the investigation necessary to prepare a presentence 
report, meeting the requirements of § 40-35-207 and any other investigation 
the officer deems appropriate or the court directs and shall independently 
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determine the factual basis for any enhancement or mitigating factors asserted 
by the parties. 

(b) With the concurrence of a defendant, a court may direct the presentence 
service officer to begin the presentence investigation before the adjudication of 
the guilt of the defendant. Nothing discovered by the presentence investigation 
may be disclosed to the district attorney general, the court or the jury before 
acceptance of a plea of guilty or a verdict or finding of guilty unless the 
defendant concurs. If the presentence investigation is begun before the 
adjudication of guilt, the information discovered shall be disclosed to the 
defendant or defendant’s counsel, upon request, after the court’s acceptance of 
a plea of guilty or a verdict or finding of guilt. 

(c) The court may order a physical or mental examination of the defendant. 
If the court determines that an examination should be made, it shall issue an 
order that the defendant submit to examination at a time and place designated 
by the court and that the examination be conducted by a physician, psychia- 
trist, licensed psychologist, licensed psychological examiner, licensed senior 
psychological examiner or certified psychological assistant designated by the 
court. Upon the court’s written determination that the defendant is indigent, 
the court may direct that any physical or mental examination provided for in 
this section shall be performed by the department of correction or mental 
health and substance abuse services. The examination shall be performed on 
an outpatient basis if appropriate. The costs of the examination shall be taxed 
as other costs in cases of indigency. 

(d) If the district attorney general and defendant agree on a specific 
sentence as to the offense classification, length or manner of service of sentence 
and the court accepts the sentence agreement as the appropriate disposition in 
the case, no presentence report or hearing shall be required unless so ordered 
by the court. No defendant sentenced to the custody of the department of 
correction shall be committed or conveyed to the department unaccompanied 
by the completed presentence report or investigation and report required by 
§ 40-35-209(d)(1). Furthermore, a presentence report or investigation and 
report shall be prepared on all defendants sentenced to a period of continuous 
confinement of one (1) year or greater in a local jail or workhouse. This 
requirement shall not be cause for delay in conveying the defendant to the local 
institution to which the defendant has been committed. No sentence agree- 
ment shall be binding on the court, which may either accept or reject the 
agreement pursuant to Rule 11 of the Tennessee Rules of Criminal Procedure. 
If the court rejects the sentence agreement, the defendant may elect to have a 
sentencing hearing with a presentence report. 


History. 

Acts 1989, ch. 591, § 6; 1999, ch. 157, § 1; 
2001, ch. 334, § 8; 2010, ch. 1100, § 68; 2012, 
ch. 575, § 1; 2012, ch. 727, § 44. 


Sentencing Commission Comments. This 
section is similar to prior law. Subsection (a) 
requires the preparation of a presentence re- 
port in all felony cases except where the judge 
finds that such is unnecessary where the par- 


ties have agreed on all aspects of the sentence. 
Presentence reports are discretionary with the 
court in misdemeanor cases. 

Subsection (b) permits the court to direct the 
preparation of the presentence report prior to 
trial where the defendant agrees that such 
should be done. This is of value in instances 
where the defendant desires to plead guilty and 
a presentence report might be necessary for a 
particular sentencing issue. This provision con- 
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tinues the prior practice of making such pre- 
sentence reports confidential where they are 
prepared prior to an adjudication of guilt. 

Subsection (c) permits the court authority to 
direct a physical or mental examination of the 
defendant where such is necessary. Subsection 
(d) also provides that any defendants sentenced 
to a period of incarceration of one year or more 
must have a presentence report prepared. 

Subsection (d) states that presentence re- 
ports are not required where the parties agree 
to the terms of the sentence. However, the trial 
judge always has the authority to accept or 
reject any sentence agreement. The trial court 
may defer sentencing until after receipt of the 
presentence report, pursuant to Tenn. R. Crim. 
re it 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-438-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health, the commissioner of intellectual and 
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developmental disabilities, and the commis- 
sioner of finance and administration are autho- 
rized to promulgate rules and regulations to 
effectuate the purposes of the act. All such rules 
and regulations shall be promulgated in accor- 
dance with the provisions of the Uniform Ad- 
ministrative Procedures Act, compiled in title 4, 
chapter 5. 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
section (c), shall be fully accomplished on or 
before January 1, 2013. 


Cross-References. 
Classification of offenses, § 40-35-110. 
Confidentiality of public records, § 10-7-504. 
Determination of indigency, § 8-14-105. 
Penalties for felonies and misdemeanors, 
§ 40-35-111. 
Sentence ranges, § 40-35-112. 
Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 22.103, 32.93, 32.96, 32.97, 32.98. 


Law Reviews. 

Judicial Nullification of Juries: Use of Acquit- 
ted Conduct at Sentencing (Eang Ngov), 76 
Tenn. L. Rev. 235 (2009). 

The Unfairness of the Fair Sentencing Act of 
2010 (Tyler B. Parks), 42 U. Mem. L. Rev. 1105 
(2012). 


NOTES TO DECISIONS 


Analysis 


1. Resentencing Ordered. 
2. Self-Incrimination. 


1. Resentencing Ordered. 

Sentencing of defendant convicted of bur- 
glary and two misdemeanors without the filing 
of a presentence report required remand for 
resentencing. State v. Rice, 973 S.W.2d 639, 
1997 Tenn. Crim. App. LEXIS 1199 (Tenn. 
Crim. App. 1997). 


40-35-206. [Reserved.] 


2. Self-Incrimination. 

Trial court’s instruction to defendant to begin 
a statutorily mandated process for preparation 
of a presentence report was not an act overbear- 
ing his will and forcing him to provide self- 
incriminating information; he was represented 
by counsel and was given the full colloquy 
before testifying at trial, and thus he was fully 
aware of his right to remain silent. State v. 
Kiser, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 340 (Tenn. Crim. App. June 6, 2019). 


40-35-207. Presentence report — Contents — Validated risk and needs 


assessment defined. 


(a) The presentence report shall set forth: 


40-35-207 CRIMINAL PROCEDURE 200 

(1) The characteristics and circumstances of the offense committed by the 
defendant; 

(2) The defendant’s physical and mental history and coridition, family 
history and background, education, occupation and personal habits; 

(3) Information relating to enhancement or mitigating factors asserted by 
the parties and its source; 

(4) The defendant’s record of prior convictions, including any juvenile 
court findings or adjudications that the defendant committed an act as a 
juvenile that would constitute a Class A or Class B felony if committed by an 
adult; 

(5) Information relating to any enhancement or mitigating factors that 
may affect the sentence imposed although not asserted by the parties and 
the source from which the information was obtained; 

(6) If a sentence not involving confinement is likely or is sought by an 
eligible defendant, information to assist the court in deciding whether to 
grant probation and in imposing conditions for any probation supervision 
that may be ordered, including the nature and extent of programs and 
resources available to assist in rehabilitation of the defendant; 

(7) If requested by the court, information to assist the court in imposing a 
fine or restitution, including the financial resources of the defendant, the 
financial needs of the defendant’s dependents and the gain derived from or 
loss caused by the criminal activity; 

(8) Any statement relating to sentencing submitted by the victim of the 
offense or the investigative agency; 

(9) Information to assist the court in deciding whether to sentence an 
eligible defendant to an available and appropriate community-based alter- 
native to incarceration as provided in chapter 36 of this title and in imposing 
the terms and conditions for any such sentence; 

(10) The results of the validated risk and needs assessment; and 

(11) Any other matters the court directs to be included. 

(b) The presentence report shall not include a recommendation for confine- 
ment or nonconfinement of any defendant unless otherwise required by law. 

(c) In misdemeanor cases where the court has ordered a presentence report 
or hearing and in cases in which neither party asserts the existence of any 
enhancement or mitigating factors, the court may direct the presentence 
service officer not to include certain types of information normally required in 
the report. 

(d) As used in this section, “validated risk and needs assessment” means a 
determination of a person’s risk to reoffend and the needs that, when 
addressed, reduce the risk to reoffend through the use of an actuarial 
assessment tool designated by the department that assesses the dynamic and 
static factors that drive criminal behavior. 


History. 
Acts 1989, ch. 591, § 6; 2010, ch. 861, § 4; 
2016, ch. 906, §§ 7, 8. 


Sentencing Commission Comments. This 
section specifies the matters which are to be 
contained in the presentence report. If the 


judge is to make an informed sentencing deter- 
mination, it is necessary to have as much data 
about the defendant and the circumstances of 
the offense as possible. This section also con- 
tains a minor change from prior law. Prior law 
allowed a presentence officer to recommend 
whether or not a defendant should be incarcer- 
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ated. Subsection (b) provides that a presen- 
tence report shall not include a recommenda- 
tion for confinement or nonconfinement. The 
commission believes that sentencing reports 
should not be adversarial in nature but should 
be informative. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2010, ch. 861, § 5 provided that the act, 
which amended subdivision (a)(4), shall apply 
to all defendants committing offenses on or 
after July 1, 2010. 

Acts 2016, ch. 906, § 1 provided that the act, 
which amended this section, shall be known 
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and may be cited as the “Public Safety Act of 
2016.” 


Cross-References. 

Alternative sentencing, title 40, ch. 36. 

Enhancement factors, § 40-35-114. 

Mitigating factors, § 40-35-113. 

Penalties for Class A and B felonies, § 40-35- 
Wins 

Prisoners who may apply for release, proce- 
dure, § 41-2-128. 

Probation eligibility, § 40-35-303. 

Victim impact statement, § 40-38-103, title 
40, ch. 38, part 2. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.96. 


Law Reviews. 

Exxtralegal Punishment Factors: A Study of 
Forgiveness, Hardship, Good Deeds, Apology, 
Remorse, and Other Such Discretionary Fac- 
tors in Assessing Criminal Punishment (Paul 
H. Robinson, Sean E. Jackowitz, and Daniel M. 
Bartels), 65 Vand. L. Rev. 737 (2012). 

Judicial Nullification of Juries: Use of Acquit- 
ted Conduct at Sentencing (Eang Ngov), 76 
Tenn. L. Rev. 235 (2009). 

The Unfairness of the Fair Sentencing Act of 
2010 (Tyler B. Parks) , 42 U. Mem. L. Rev. 1105 
(2012). 


NOTES TO DECISIONS 


Analysis 


1. Findings of Fact. 
2. Ability to Pay Fine. 
3. Risk And Needs Assessment. 


1. Findings of Fact. 

Where trial court fails to set forth findings of 
fact concerning ability to pay fine, appellate 
review is de novo without presumption of cor- 
rectness. State v. Alvarado, 961 S.W.2d 136, 
1996 Tenn. Crim. App. LEXIS 736 (Tenn. Crim. 
App. 1996). 


2. Ability to Pay Fine. 

Defendant convicted of fourth offense DUI 
was required to pay a $10,000 fine, even though 
he was financially indebted; defendant’s ability 
to pay the fine is not the controlling factor 
under T.C.A. § 40-35-207(a)(7). Given the se- 
verity of the offense committed by the defen- 
dant and his criminal history, the fine was 


proper. State v. Butler, 108 S.W.3d 845, 2003 
Tenn. LEXIS 573 (Tenn. 2003). 


3. Risk And Needs Assessment. 

In an aggravated vehicular homicide, aggra- 
vated vehicular assault, and leaving the scene 
of an accident case, defendant’s effective sen- 
tence of 33 years was appropriate because the 
trial court considered the risk and needs as- 
sessment in determining defendant’s sentence, 
but did not err in declining to give it any weight 
as the assessment’s conclusion that defendant 
had a low risk of reoffending was inconsistent 
with the evidence of his four driving under the 
influence convictions and other drug- and alco- 
hol-related convictions, his multiple failed at- 
tempts at rehabilitation, his continued use of 
drugs, and the fact that he ran over two people 
in broad daylight while so intoxicated that he 
was unable to stay awake. State v. Solomon, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 788 
(Tenn. Crim. App. Oct. 23, 2018). 


40-35-208. Filing of report — Availability to parties. 


The presentence report shall be filed with the clerk of the court and complete 
copies shall be made available to the parties within ten (10) days prior to the 
sentencing hearing, which may be waived by the consent of all parties and the 


court. 


40-35-209 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. This 
section requires that the presentence report be 
made available ten days prior to the sentencing 
hearing unless the parties and the court con- 
sent to a different time. The commission be- 
lieves that the court and the parties should 
have ample opportunity within which to review 
the presentence report. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
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43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 4043-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Filing of presentence report including victim 
impact statement, § 40-38-206. 

Impact statement to be part of presentence 
report, § 40-38-205. 


Textbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), §§ 24.90, 32.95, 32.97. 


106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 


40-35-209. Sentencing hearing — Transfer of report to department of 
correction or local jail or workhouse — Form of judgment 
of conviction. 


(a) Before imposing sentence or making other disposition upon acceptance 
of a plea of guilty or upon a verdict or finding of guilty, the court shall conduct 
a sentencing hearing without unreasonable delay, but in no event more than 
forty-five (45) days after the finding of guilt, except as provided in § 40-35- 
203(b) relating to agreed sentences and § 40-35-203(c) relating to capital 
crimes. The court, upon the request of either party and with good cause shown, 
shall continue the sentencing hearing for at least five (5) days, but not more 
than thirty (30) days, after the filing of a presentence report, unless either 
party shows good cause for further postponement or unless these time 
constraints will unduly prejudice the position of either party. 

(b) At the sentencing hearing, the court shall afford the parties the oppor- 
tunity to be heard and present evidence relevant to the sentencing of the 
defendant and may afford the victim of the offense or the family of the victim 
the opportunity to testify relevant to the sentencing of the defendant. The 
court may allow the parties to subpoena witnesses and call or cross-examine 
witnesses, including, but not limited to, the person who prepared the presen- 
tence report and any person whose information contained in the presentence 
report is relevant to the sentencing decision. At the sentencing hearing, the 
district attorney general shall be the first party to present evidence and then 
the defendant shall have an opportunity to present evidence. Both parties may 
be allowed to call witnesses in rebuttal. The rules of evidence shall apply, 
except that reliable hearsay, including, but not limited to, certified copies of 
convictions or documents, may be admitted if the opposing party is accorded a 
fair opportunity to rebut any hearsay evidence so admitted; provided, that this 
subsection (b) shall not be construed to authorize the introduction of any 
evidence secured in violation of the United States or Tennessee constitutions. 

(c) A record of the sentencing hearing is kept and preserved in the same 
manner as trial records. The record of the sentencing hearing is part of the 
record of the case and shall include specific findings of fact upon which 
application of the sentencing principles was based. 
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(d)(1) Whenever a defendant is sentenced for a felony to the custody of the 
department of correction or a local jail or workhouse, the sentencing court 
shall transmit to the commissioner of correction or the superintendent of the 
local jail or workhouse a copy of the defendant’s presentence report when one 
is prepared in accordance with this chapter. If the presentence report was 
controverted at the sentencing hearing, the court shall order the report 
modified to incorporate any findings of the court that are inconsistent with 
the original report, and the defendant shall be entitled to file a statement in 
response to the presentence report and the court’s findings. If there is no 
presentence report and the defendant is sentenced for a felony to the 
department or local jail or workhouse, the court shall direct the presentence 
service officer to make an investigation and report in conformity with 
§ 40-35-207. The clerk shall, within ten (10) days after entry of the judgment 
of conviction of the defendant to a local jail or workhouse, transmit to the 
superintendent of the institution the original or modified presentence report 
and shall, within ten (10) days after receiving statements from the counsel 
for the defendant, transmit a copy to the superintendent and a copy to the 
district attorney general; provided, that this requirement shall not be cause 
for delay in conveying the defendant to the local institution to which the 
defendant has been committed. Notwithstanding any other law to the 
contrary, no defendant sentenced to the custody of the department shall be 
committed or conveyed to the department unaccompanied by the completed 
presentence report or investigation and report required by this section. 

(2) The department has the authority to employ a sufficient number of 
presentence service officers to provide the additional reports required by this 
subsection (d). 

(3) In those counties wherein a presentence report is prepared upon 
instructions of the court before the trial of any person, the presentence 
report shall not be commented upon or read to the jury by the judge or the 
district attorney general or defense counsel. 

(e)(1) After the defendant is sentenced, the district attorney general shall 
complete and file within thirty (30) days the uniform judgment document for 
the conviction that is signed by all parties; but if not signed by the parties, 
the clerk shall make a copy of the document available to the parties before 
entry by the court, which shall indicate for each offense the following: 

(A) The type of offense for which the defendant was charged and 

convicted and the sentence imposed; 

(B) Whether the defendant was sentenced as a standard offender; 

(C) Whether the defendant was sentenced as a multiple offender; 

(D) Whether the defendant was sentenced as a persistent offender; 

(E) Whether the defendant was sentenced as a career offender; 

(F) Whether the defendant was sentenced as a repeat violent offender; 

(G) Whether the defendant was sentenced as a one hundred percent 

(100%) offender pursuant to § 40-35-501(); 

(H) Whether the defendant was sentenced as an especially mitigated 
offender; 

(I) Whether the sentence was to a local jail; 

(J) Whether the sentence was to a local workhouse; 
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(K) Whether the sentence was to the department; 

(L) Whether the sentence was to probation supervision; 

(M) Whether the sentence was to continuous confinement or periodic 
confinement followed by a period of probation supervision; 

(N) Whether the sentence was to a community-based alternative to 
incarceration as provided in chapter 36 of this title; 

(O) Whether the sentence runs concurrently or consecutively with any 


other sentence; 


(P) The amount, if any, of pretrial jail credit awarded pursuant to 


§ 40-23-101; 


(Q) The social security number of the defendant; 
(R) The date of birth of defendant; and 
(S) The date the conviction offense was committed. 
(2) After the defendant is sentenced the uniform judgment document 
completed by the district attorney general is a public record and is available 


to anyone upon request. 


(f) The supreme court shall promulgate a uniform judgment document for 
use by the trial judges in this state, and the trial judges shall oT that 
document for each criminal case resulting in a conviction. 

(g) If the judgment of conviction does not include the information required 
in subsection (e), it shall be returned to the sentencing court to be completed. 


History. 
Acts 1989, ch. 591, § 6; 1994, ch. 994, § 3; 
2000, ch. 800, §§ 3, 4; 2009, ch. 379, §§ 1, 2. 


Sentencing Commission Comments. Sub- 
section (a) requires a sentencing hearing in all 
felony cases except where the parties have 
agreed to the sentence and in capital cases. The 
prior law required the sentence hearing within 
30 days after the finding of guilt. This has been 
expanded to 45 days to give the presentence 
officers additional time to complete their 
reports. 

Subsection (b) is similar to prior law which 
sets forth the manner in which sentencing 
hearings are to be conducted. The commission 
intends to include within the concept of the 
“rules of evidence” the current common law 
evidentiary rules which are presently in force 
as well as the new Tennessee Rules of Evidence 
which took effect on January 1, 1990. 

Subsection (c) provides that the sentencing 
hearing is part of the criminal process and that 
a full record of the hearing must be maintained. 
The trial judge must include “specific findings 
of fact upon which applications of the sentenc- 
ing principles were based.” There is no require- 
ment that the judge make his or her sentencing 
reasons in writing; however, such reasons must 
be stated on the record. These reasons for 
sentencing are important in the event of appel- 
late review. See State v. Gauldin, 737 S.W.2d 
795 (Tenn. Crim. App. 1987). 

Subsection (d) provides for the transmission 
of the presentence reports to the department of 


correction or the local jails or workhouses 
where the defendant is incarcerated. The com- 
mission believes that the information contained 
in these reports is not only of value in making 
sentencing determinations but assists the au- 
thorities in classifying the offenders when they 
are incarcerated and in making release 
decisions. 

Subsection (e) sets forth the required content 
of the judgment document which must be pre- 
pared for each offense. The district attorney’s 
office must prepare this document. The com- 
mission believes that someone must be desig- 
nated to prepare the document since inconsis- 
tencies have resulted from a lack of proper 
delegation of this duty. As required by subsec- 
tion (g), if the judgment document does not 
include the required information, it will be 
returned to the sentencing court to be com- 
pleted. Again, the sentencing judgment docu- 
ment is critical for purposes of calculation. of 
sentencing and the monitoring of the system as 
a whole. This cannot be accomplished with 
accuracy if the judgment documents are incom- 
plete. 


Code Commission Notes. The former first 
sentence in subdivision (e)(2) concerning for- 
mer § 40-35-210(h) was deleted as obsolete by 
the code commission in 2006. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4083, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
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§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-438-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Alternative sentencing, title 40, ch. 36. 
Enhancement factors, § 40-35-114. 
Execution of judgment, title 40, ch. 23. 
Mitigating factors, § 40-35-1138. 
Pretrial jail credit, § 40-23-101. 
Repeat violent offenders, § 40-35-120. 
Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Rule Reference. 
This section is referred to in Rule 17 of the 
Rules of the Supreme Court of Tennessee. 
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This section is referred to in the Advisory 
Commission Comments under Rule 101 of the 
Tennessee Rules of Evidence. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 18.2, 19.20, 22.75, 22.104, 24.90, 
a4.507 32.95; 052.96) 32:98) 32.99," 32.222! 
32.224, 

Tennessee Jurisprudence, 6A Tenn. Juris., 
Constitutional Law, § 44; 8 Tenn. Juris., Crimi- 
nal Procedure, §§ 40, 41, 45; 10 Tenn. Juris., 
Double Jeopardy, § 3. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), Rule 101; § 802.2. 


Law Reviews. 

Extralegal Punishment Factors: A Study of 
Forgiveness, Hardship, Good Deeds, Apology, 
Remorse, and Other Such Discretionary Fac- 
tors in Assessing Criminal Punishment (Paul 
H. Robinson, Sean E. Jackowitz, and Daniel M. 
Bartels), 65 Vand. L. Rev. 737 (2012). 

Judicial Nullification of Juries: Use of Acquit- 
ted Conduct at Sentencing (Eang Ngov), 76 
Tenn. L. Rev. 235 (2009). 

The Unfairness of the Fair Sentencing Act of 
2010 (Tyler B. Parks) , 42 U. Mem. L. Rev. 1105 
(2012). 


NOTES TO DECISIONS 


Analysis 


. Application. 

. Purpose. 

Enhancement and Mitigating Factors to be 
Placed in the Record. 

. Hearsay. 

Prior Criminal Record. 

. Victim Impact Statements. 

Judgment Form. 

. Polygraph Test Results. 

. Prejudice. 
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. Application. 

Trial court failed to comply with T.C.A. § 40- 
35-210 because it did not articulate the indi- 
vidual sentences for all of defendant’s convic- 
tions; though the judgment forms reflected the 
individual sentences imposed in each convic- 
tion, the trial court failed to articulate the same 
at the sentencing hearing. State v. Swinford, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 292 
(Tenn. Crim. App. Apr. 17, 2018). 


2. Purpose. 

The purpose of T.C.A. § 40-35-209(c) is to 
ensure that a proper record is made for appel- 
late review. State v. Crook, 2 S.W.3d 238, 1998 
Tenn. Crim. App. LEXIS 1321 (Tenn. Crim. 
App. 1998). 


3. Enhancement and Mitigating Factors 
to be Placed in the Record. 
The Sentencing Reform Act of 1989, T.C.A. 


§ 40-35-101 et seq., requires the trial judge to 
place in the record, either orally or in writing, 
the enhancement and mitigating factors, or the 
absence of such factors, along with specific 
findings of fact upon which the principles of 
sentencing are based. These findings by the 
trial judge must be in the record for an ad- 
equate review on appeal and are required by 
the statute. State v. Dies, 829 S.W.2d 706, 1991 
Tenn. Crim. App. LEXIS 954 (Tenn. Crim. App. 
1991). 

A trial court does not need to make findings 
on the record when-fixing a percentage of a 
defendant’s sentence to be served in incarcera- 
tion, it need only consider the principles of 
sentencing and enhancement and mitigating 
factors in order to comply with the mandates of 
the misdemeanor sentencing statute. State v. 
Troutman, 979 S.W.2d 271, 1998 Tenn. LEXIS 
665 (Tenn. 1998). 


4, Hearsay. 

An abstract of the defendant’s driving record 
from New Jersey bearing a signed certification 
at the bottom of each page as well as an 
impression of the New Jersey seal on each 
page; identifying defendant by name, address, 
and driver license number on each sheet; and 
with each sheet containing the same abstract 
date, number, and unit number satisfied the 
reliable hearsay requirement of T.C.A. § 40-35- 
209. State v. Gilboy, 857 S.W.2d 884, 1993 Tenn. 
Crim. App. LEXIS 264 (Tenn. Crim. App. 1993). 
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A probation violation report was precisely the 
type of reliable hearsay contemplated under 
T.C.A. § 40-35-209. State v. Wall, 909 S.W.2d 8, 
1994 Tenn. Crim. App. LEXIS 81 (Tenn. Crim. 
App. 1994). 

Trial court was permitted to rely on the 
presentence report even though its author did 
not testify at the sentencing hearing. State v. 
Jackson, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 1003 (Tenn. Crim. App. Dec. 10, 2012), 
modified, 444 S.W.3d 554, 2014 Tenn. LEXIS 
619 (Tenn. Aug. 22, 2014). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because the re- 
cord supported its finding that defendant vio- 
lated the conditions of his probation; defendant 
confirmed that he failed a drug screen and that 
he failed to report to his probation officer, and 
that evidence alone was sufficient to support 
the trial court’s finding that he had violated his 
probation. State v. Phelps, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 4385 (Tenn. Crim. App. 
May 24, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 695 (Tenn. Oct. 3, 2017). 

Trial court did not err in entering the Ten- 
nessee Bureau of Investigation report of defen- 
dant’s blood test results showing drugs in his 
system into evidence and allowing a special 
agent to testify regarding those results be- 
cause, although the special agent did not per- 
form the testing, the report was reliable hear- 
say as the special agent was a supervisor who 
examined the report and determined the tester 
followed the appropriate protocol; defendant 
did not challenge the trial court’s finding that 
the report constituted reliable hearsay nor did 
he maintain that he did not have a fair oppor- 
tunity to rebut the evidence; and the results of 
the blood tests were included in the presen- 
tence report, and he did not challenge its ad- 
mission on appeal. State v. Solomon, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 788 (Tenn. 
Crim. App. Oct. 23, 2018). 

Post-conviction court did not err in denying 
relief as ineffective assistance was not shown; 
counsel objected to the prosecutor’s use of 
Florida police reports during her argument, but 
the majority of the facts described were con- 
tained in the presentence report, which was 
reliable hearsay, plus prejudice was not shown, 
as the Florida police reports were not used to 
establish any enhancement factor, plus the 
trial court found he was dangerous offender as 
justification for imposing consecutive sen- 
tences. Thompson v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 166 (Tenn. Crim. App. 
Mar. 14, 2019). 

Evidence of prior convictions contained in the 
presentence report was admissible as reliable 
hearsay; defendant did not make a hearsay 
objection or any other objection concerning any 
of the offenses listed in the prior record section 
of the report, and defendant did not deny that 
he committed the prior offenses of which he was 
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convicted, nor did he seek a continuance to 
obtain evidence to refute the accuracy of the 
information in the report. State v. Slappey, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. June 6, 2019). 


5. Prior Criminal Record. 

Evidence of defendant’s prior crimes con- 
tained in presentence report was admissible 
where the defendant did not deny he committed 
the earlier crimes, nor did he seek a continu- 
ance for an opportunity to refute the accuracy 
of the information. State v. Richardson, 875 
S.W.2d 671, 1993 Tenn. Crim. App. LEXIS 651 
(Tenn. Crim. App. 1993). 

Trial court did not err by permitting an officer 
to testify about defendant’s previous juvenile 
delinquency adjudications because the officer’s 
testimony regarding defendant’s criminal his- 
tory was reliable based upon his investigation 
and was relevant to the court’s sentencing 
determinations; and defendant cross-examined 
the officer and was afforded an opportunity to 
rebut the evidence. State v. Taylor, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 1 (Tenn. 
Crim. App. Jan. 3, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 272 (Tenn. May 
17, 2018). 


6. Victim Impact Statements. 

Consideration of written victim impact state- 
ments pursuant to § 40-35-209 does not violate 
the confrontation clause of the United States 
constitution, as long as the evidence is reliable 
and the defendant has a fair opportunity to 
rebut the statement. State v. Moss, 13 S.W.3d 
374, 1999 Tenn. Crim. App. LEXIS 527 (Tenn. 
Crim. App. 1999). 

Under T.C.A. § 40-35-209(b) and § 40-38- 
103(a)(2), a victim has a right to testify and 
provide impact information for consideration at 
a sentencing hearing after which the trial court 
should determine whether the victim’s impact 
testimony contained any relevant and reliable 
evidence relating to enhancing or mitigating 
factors and/or any other sentencing consider- 
ation, and then decide what weight, if any, 
should be given to that evidence in fashioning 
an appropriate sentence. State v. Blackhurst, 
70 S.W.3d 88, 2001 Tenn. Crim. App. LEXIS 
682 (Tenn. Crim. App. 2001), review or rehear- 
ing denied, — S.W.3d —, 2002 Tenn. LEXIS 73 
(Tenn. Feb. 11, 2002). 


7. Judgment Form. 

Defendant’s convictions for animal cruelty 
were proper under Tenn. Sup. Ct. R. 17 and 
T.C.A. § 40-35-209(e) because the judgment 
entered by the trial court was a preliminary 
sentencing order, and not a final judgment, 
since it was not in the form of a uniform 
judgment document and did not contain much 
of the information required in a final judgment 
form; the trial court also specifically reserved 
the determination of the restitution owed to the 
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county to a later date following an evidentiary 
hearing. State v. Siliski, 238 S.W.3d 338, 2007 
Tenn. Crim. App. LEXIS 390 (Tenn. Crim. App. 
May 15, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 878 (Tenn. Sept. 17, 2007). 

Defendant’s motion for a new trial was timely 
filed because the order of sentence was entered 
on the date the uniform judgment document 
was filed with the court clerk, and the motion 
was filed less than one month later. State v. 
Stephens, 264 S.W.3d 719, 2007 Tenn. Crim. 
App. LEXIS 748 (Tenn. Crim. App. Sept. 21, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 300 (Tenn. Apr. 14, 2008), overruled in 
part, State v. Beaty, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 842 (Tenn. Crim. App. Nov. 
8, 2016). 

Effective date for entry of a judgment or 
order of sentence is the date of its filing with 
the court clerk after being signed by the judge. 
State v. Stephens, 264 S.W.3d 719, 2007 Tenn. 
Crim. App. LEXIS 748 (Tenn. Crim. App. Sept. 
21, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 300 (Tenn. Apr. 14, 2008), over- 
ruled in part, State v. Beaty, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 842 (Tenn. Crim. App. 
Nov. 8, 2016). 

When two jury verdicts are merged into a 
single conviction, the trial court should com- 
plete a uniform judgment document for each 
count with the merger noted in the “Special 
Conditions” box for each document. The judg- 
ment document for the greater (or surviving) 
conviction reflecting the jury verdict on the 
greater count and the sentence imposed by the 
trial court, while the judgment document for 
the lesser (or merged) conviction should reflect 
the jury verdict on the lesser count and the 
sentence imposed by the trial court. State v. 
Berry, 503 S.W.3d 360, 2015 Tenn. LEXIS 925 
(Tenn. Nov. 16, 2015). 
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Judgment documents in defendant’s case 
were correct because, when defendant’s convic- 
tion of aggravated assault merged with his 
conviction for attempted second degree murder, 
the trial court correctly reflected the merged 
conviction on two separate uniform judgment 
documents. State v. Berry, 503 S.W.3d 360, 
2015 Tenn. LEXIS 925 (Tenn. Nov. 16, 2015). 


8. Polygraph Test Results. 

Trial courts may not consider polygraph ex- 
amination results or any portion of a risk 
assessment report that relies upon polygraph 
examination results when imposing sentences. 
State v. Pierce, 138 S.W.3d 820, 2004 Tenn. 
LEXIS 634 (Tenn. 2004). 

Where defendant was indicted for rape of a 
child after impregnating a 12-year-old girl, he 
pleaded guilty to attempted rape of a child and 
received a sentence of eight years; the trial 
court erred in relying on polygraph test results 
to deny defendant probation. State v. Pierce, 
138 S.W.3d 820, 2004 Tenn. LEXIS 634 (Tenn. 
2004). 


9. Prejudice. 

T.C.A. § 40-35-209 is merely directory and a 
sentence will not be reversed based upon a 
delay absent prejudice. Defendant did not 
prove that he was prejudiced by the delay in his 
sentencing hearing. State v. Bates, 313 S.W.3d 
265, 2009 Tenn. Crim. App. LEXIS 764 (Tenn. 
Crim. App. Sept. 16, 2009). 

Defendant failed to show that he was preju- 
diced by the trial court’s granting the State a 
continuance beyond the 45-day limit for sen- 
tencing hearings because he was on notice of 
his offender status well before the 45-day delay. 
State v. Fisher, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 453 (Tenn. Crim. App. June 20, 
2018). 


40-35-210. Imposition of sentence — Evidence to be considered — 
Presumptive sentence — Sentence explanation. 


(a) At the conclusion of the sentencing hearing, the court shall first 
determine the appropriate range of sentence. 

(b) To determine the specific sentence and the appropriate combination of 
sentencing alternatives that shall be imposed on the defendant, the court shall 


consider the following: 


(1) The evidence, if any, received at the trial and the sentencing hearing; 


(2) The presentence report; 


(3) The principles of sentencing and arguments as to sentencing 


alternatives; 


(4) The nature and characteristics of the criminal conduct involved; 

(5) Evidence and information offered by the parties on the mitigating and 
enhancement factors set out in §§ 40-35-1138 and 40-35-114; 

(6) Any statistical information provided by the administrative office of the 
courts as to sentencing practices for similar offenses in Tennessee; 

(7) Any statement the defendant wishes to make on the defendant’s own 


40-35-210 CRIMINAL PROCEDURE 208 
behalf about sentencing; and 

(8) The result of the validated risk and needs assessment conducted by 
the department and contained in the presentence report. " 

(c) The court shall impose a sentence within the range of punishment, 
determined by whether the defendant is a mitigated, standard, persistent, 
career or repeat violent offender. In imposing a specific sentence within the 
range of punishment, the court shall consider, but is not bound by, the 
following advisory sentencing guidelines: 

(1) The minimum sentence within the range of punishment is the sen- 
tence that should be imposed, because the general assembly set the mini- 
mum length of sentence for each felony class to reflect the relative serious- 
ness of each criminal offense in the felony classifications; and 

(2) The sentence length within the range should be adjusted, as appro- 
priate, by the presence or absence of mitigating and enhancement factors set 
out in §§ 40-35-113 and 40-35-114. 

(d) The sentence length within the range should be consistent with the 
purposes and principles of this chapter. 

(e) When the court imposes a sentence, it shall place on the record, either 
orally or in writing, what enhancement or mitigating factors were considered, 
if any, as well as the reasons for the sentence, in order to ensure fair and 
consistent sentencing. 

(f) A sentence must be based on evidence in the record of the trial, the 
sentencing hearing, the presentence report, the validated risk and needs 
assessment, and the record of prior felony convictions filed by the district 


attorney general with the court, as required by § 40-35-202(a). 


History. 

Acts 1989, ch. 591, § 6; 1995, ch. 493, § 1; 
1998, ch. 914, § 1; 2000, ch. 800, § 2; 2005, ch. 
353, § 6; 2016, ch. 906, §§ 9, 10. 


Sentencing Commission Comments. This 
section sets forth the manner in which the trial 
judge is to determine the appropriate sentence 
and the manner in which that sentence is to be 
satisfied. The first determination is to ascertain 
the appropriate range of the sentence for the 
class of conviction in the case of a felony. A 
defendant may be sentenced within Range I, 
Range II, or Range III depending on the num- 
ber and types of prior convictions. The com- 
ments to the standard, multiple, persistent and 
career offender provisions address how those 
convictions are to be considered in making the 
appropriate range determination. A defendant 
who is convicted of a Class C felony and has two 
prior Class C convictions would be sentenced as 
a Range II offender which carries a sentence of 
between six and ten years. See also, the sen- 
tencing grid accompanying the comments to 
§ 40-35-101. 

Having determined the potential span of 
years available, the court must then impose a 
specific determinate sentence and, in most in- 
stances, ascertain whether a defendant should 
be incarcerated or whether the defendant 


should receive full or partial probation. Except 
for the most serious felonies and, in the case of 
enhanced punishment based on prior felony 
convictions, the trial judge has numerous sen- 
tencing options. 

The court must begin the sentencing deter- 
mination at the statutory minimum which is 
called the “presumptive sentence” under sub- 
section (c). If there are no enhancement or 
mitigating factors, then the court must impose 
the minimum sentence within the appropriate 
range. 

Pursuant to subsection (d), if the court finds 
enhancing factors but no mitigating factors, 
then the court may set the sentence above the 
minimum but still within the appropriate 
range. Subsection (e) requires a weighing pro- 
cess based on the merits of the various en- 
hancement and mitigating factors. The sen- 
tencing commission specifically did not 
designate any particular numeric value for the 
enhancement and mitigating factors. Other ju- 
risdictions have given these factors numeric 
values but this removes the judicial discretion 
necessary to make individualized sentencing 
determinations. The provisions of this section 
which require that the judge begin a sentencing 
determination at the statutory minimum will 
promote a uniform sentencing procedure. 

There may be instances where there are no 
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enhancement factors but there are several miti- 
gating factors. If the defendant has no prior 
felony convictions, the trial judge should desig- 
nate the defendant as an especially mitigated 
offender with the sentencing options as pro- 
vided in § 40-35-109. 

Because the enhancement and mitigating 
factors are of great importance in sentencing 
determinations, subsection (f) requires that fac- 
tual findings concerning the presence or ab- 
sence of such factors must be made on a record 
either orally or in writing. 

The provisions of subsection (b) require the 
court to consider all of the proof at the trial, the 
presentence report, the principles of sentenc- 
ing, the nature and characteristics of the crimi- 
nal conduct involved, evidence and information 
offered by the parties on the mitigating and 
enhancement factors, and any statement that 
the defendant desires to make in his own behalf 
about sentencing. This subsection permits the 
court the greatest latitude in considering all 
available information in imposing the appropri- 
ate sentence and sentence alternative. Lastly, 
subsection (g) restates that the sentence must 
be based on evidence in the record, the sentenc- 
ing hearing, the presentence report, and the 
record of any prior felony convictions filed by 
the district attorney general as required by 
§ 40-35-202(a). Implicit within this subsection 
(b) is that the judge may not consider matters 
other than those factors presented in open 
court. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-48-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2000, ch. 800, § 1 provided that § 2 of 
the act, which added former subsection (h), 
shall be known and may be cited as the “Crimi- 
nal Sentence Explanation Act of 2000.” 

Acts 2005, ch. 353, § 18 provided that the 
act, which rewrote this section, shall apply to 
sentencing for criminal offenses committed on 
or after June 7, 2005. Offenses committed prior 
to June 7, 2005, shall be governed by prior law, 
which shall apply in all respects. However, for 
defendants who are sentenced after June 7, 
2005, for offenses committed on or after July 1, 
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1982, the defendant may elect to be sentenced 
under the provisions of the act by executing a 
waiver of such defendant’s ex post facto protec- 
tions. Upon executing such a waiver, all provi- 
sions of the act shall apply to the defendant. 

Acts 2005, ch. 353, § 19 provided that the 
act, which rewrote this section, shall have no 
application to sentencing for persons convicted 
of murder in the first degree, which shall be 
governed by the provisions of §§ 39-13-202— 
39-13-208. 

Acts 2016, ch. 906, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Public Safety Act of 
2016.” 


Cross-References. 

Alternative sentences, title 40, ch. 36. 
Classification of offenses, § 40-35-110. 
Enhancement factors, § 40-35-114. 
Execution of judgment, title 40, ch. 23. 
Mitigating factors, § 40-35-113. 

Penalties for felonies and misdemeanors, 
40-35-111. 

Presentence report, § 40-35-207. 

Repeat violent offenders, § 40-35-120. 
Sentence ranges, § 40-35-112. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
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1. In General. 

In determining the appropriate sentence for 
possession of a controlled substance, a class B 
felony, a court begins with the presumption 
that the appellant should receive the minimum 
in the range. If the court finds the presence of 
any enhancement or mitigating factors, the 
court should first increase the sentence within 
the range based upon the enhancement factors 
and then reduce the sentence as appropriate for 
any mitigating factors. State v. Ross, 49 S.W.3d 
833, 2001 Tenn. LEXIS 563 (Tenn. 2001). 

Trial court erred in imposing consecutive 
sentences under T.C.A. § 40-35-115(b) on de- 
fendant as the trial court rested its determina- 
tion of consecutive sentencing on the basis of 
defendant’s status as a “dangerous offender,” 
which required it to conclude that an extended 
sentence was necessary to protect the public 
from further criminal conduct by defendant 
and that consecutive sentencing was reason- 
ably related to the severity of the evidence; yet, 
there was no evidence in the record that the 
trial court even considered the two Wilkerson 
factors before ordering consecutive sentences. 
State v. Pollard, — $.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 749 (Tenn. Crim. App. Sept. 17, 
2012), affd, 482 S.W.3d 851, 2013 Tenn. LEXIS 
1011 (Tenn. Dec. 20, 2013). 


2. Double Jeopardy. 

The use of defendant’s probation status to 
enhance her sentence within the range did not 
bar the use of such status to justify the sen- 
tence being served in confinement, and such 
consideration did not place defendant in double 
jeopardy. State v. Elam, 7 S.W.3d 103, 1999 
Tenn. Crim. App. LEXIS 768 (Tenn. Crim. App. 
1999). 


3. Proper Sentencing Considerations. 

Although the trial court erroneously relied on 
a fact not in the record in support of the denial 
of probation, it properly considered the statu- 
tory criteria and other facts supported by the 
record; the trial court considered the pre-sen- 
tence report, defendant’s lack of a criminal 
record, and his positive physical, mental, and 
social history, and it combined the need to avoid 
depreciating the seriousness of the offense with 
the need for deterrence and the nature and 
circumstances of the offense. State v. Sihapa- 
nya, 516 S.W.3d 473, 2014 Tenn. LEXIS 366 
(Tenn. Apr. 30, 2014). 

Trial court did not err in imposing a sentence 
over the minimum after considering the factors 
in T.C.A. § 40-35-210(b), including the presen- 
tence report, principles of sentencing, the na- 
ture and characteristics of the criminal con- 
duct, information offered by the parties as to 
mitigation and enhancement factors, and the 
statement of defendant during the sentencing 
hearing. State v. Reyes, 505 S.W.3d 890, 2016 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
May 24, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 676 (Tenn. Sept. 23, 2016). 

Trial court did not abuse its discretion by 
imposing partially consecutive sentences be- 
cause it considered all appropriate principles; 
the trial court based its imposition of partially 
consecutive sentencing on the finding that de- 
fendant was a dangerous offender, and it made 
the appropriate statutory findings, as well as 
both requisite findings that the sentencing re- 
lated to the seriousness of the matter and that 
the extended sentence was necessary to protect 
the public. State v. Yangreek Tut Wal, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 598 (Tenn. 
Crim. App. July 6, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 799 (Tenn. Nov. 
16, 2017). 

Defendant’s sentence was not excessive be- 
cause the trial court properly considered the 
enhancement and mitigating factors, imposed a 
sentence within the applicable range for defen- 
dant’s offenses, and made the requisite findings 
in support of its ruling; defendant’s presen- 
tence report reflected that defendant had prior 
convictions, and defendant did not testify or 
present any evidence. State v. Scott, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 16 (Tenn. Ct. 
App. Jan. 10, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum punish- 
ment of twenty-five years for his attempted 
first degree murder conviction because it per- 
formed an extensive analysis evidencing its 
reasons for imposing the maximum sentence; 
the trial court specifically stated that it consid- 
ered the purposes and principles of the 1989 
Sentencing Act, and it placed on the record 
what enhancement and mitigating factors it 
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considered. State v. Scott, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 28 (Tenn. Crim. App. 
Jan. 17, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 285 (Tenn. May 16, 2018). 

Twelve-year sentence imposed upon defen- 
dant for his conviction for vandalism was not 
excessive because the trial court properly ad- 
dressed the statutory factors it considered and 
the reasons for the sentence; the trial court 
determined that the level of damage defendant 
imposed was particularly great and that defen- 
dant demonstrated no remorse of any kind and 
posed a high risk for violence and thus, found 
the enhancing factors severely outweighed the 
applicable mitigating factors. State v. Swinford, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 292 
(Tenn. Crim. App. Apr. 17, 2018). 

Defendant’s within-range sentence for at- 
tempted second-degree murder was proper be- 
cause (1) statutory factors were considered, and 
(2) probation was properly denied based on 
avoiding depreciating the seriousness of the 
crime, rather than the crime’s elements. State 
v. Wilson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 351 (Tenn. Crim. App. May 7, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
567 (Tenn. Sept. 13, 2018). 

Even assuming that the trial court misap- 
plied the criminal behavior enhancement factor 
in connection with defendant’s conviction of 
rape of a child and especially aggravated sexual 
exploitation of a minor, the trial court consid- 
ered all the relevant principles associated with 
sentencing, and defendant conceded that the 
trial court appropriately applied the enhance- 
ment factor of the abuse of a position of trust. 
State v. Baskins, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 416 (Tenn. Crim. App. May 
31, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 553 (Tenn. Sept. 14, 2018). 

Trial court did not abuse its discretion by 
imposing the maximum sentences for each of 
defendant’s Class A misdemeanor convictions 
because it considered the mitigating factors 
and found that none were applicable to defen- 
dant. State v. Long, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 485 (Tenn. Crim. App. Oct. 3, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 611 (Tenn. Sept. 17, 2018). 

Trial court did not abuse its discretion when 
it denied defendant’s request for an alternative 
sentence because it considered the purposes 
and principles of sentencing as well as the 
factors relevant to imposing a sentence of con- 
finement; the record supported the trial court’s 
findings that defendant had an extensive his- 
tory of criminal offenses and that measures less 
restrictive than confinement had on multiple 
occasions been unsuccessfully applied to him. 
State v. Kelley, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 664 (Tenn. Crim. App. Aug. 29, 
2018). 

Defendant was properly convicted of sexual 
exploitation of a minor and aggravated sexual 
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exploitation of a minor because, inter alia, he 
admitted to having child pornography on his 
phone, many of the children depicted in the 
3000 images and 23 videos were infants and 
toddlers and the trial court properly considered 
the evidence and statutory factors. State v. 
Norton, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Mar. 8, 2019). 

Defendant was provided with a reasonable 
opportunity to be heard as to the length and 
manner of his misdemeanor sentence for simple 
possession of marijuana, and a defendant’s pen- 
chant for truthfulness, or lack thereof, gathered 
from evidence presented at trial or at sentenc- 
ing was a relevant consideration in fashioning 
a sentence, and the use of these established 
legal tenants at sentencing should not have 
been surprising to defendant. State v. Hamp- 
ton, — S.W.3d —, 2019 Tenn. Crim. App. LEXIS 
159 (Tenn. Crim. App. Mar. 12, 2019). 


4. Improper Sentencing Considerations. 

Trial court’s reliance upon a “sorry social 
history” for the imposition of a short period of 
confinement was improper. State v. Nunley, 22 
S.W.3d 282, 1999 Tenn. Crim. App. LEXIS 712 
(Tenn. Crim. App. 1999). 

Trial courts may not consider polygraph ex- 
amination results or any portion of a risk 
assessment report that relies upon polygraph 
examination results when imposing sentences. 
State v. Pierce, 138 S.W.3d 820, 2004 Tenn. 
LEXIS 634 (Tenn. 2004). 


5. Presumptive Sentence. 

The presumptive sentence for all class A 
felonies is the midpoint of the applicable sen- 
tencing range. State v. Chance, 952 S.W.2d 848, 
1997 Tenn. Crim. App. LEXIS 92 (Tenn. Crim. 
App. 1997). 

T.C.A. § 40-35-210 provides that the mini- 
mum sentence within the range is the pre- 
sumptive sentence. If there are enhancing and 
mitigating factors, the court must start at the 
minimum sentence in the range and enhance 
the sentence as appropriate for the enhance- 
ment factors and then reduce the sentence 
within the range as appropriate for the mitigat- 
ing factors; if there are no mitigating factors, 
the court may set the sentence above the mini- 
mum in that range but still within the range. 
The weight to be given each factor is left to the 
discretion of the trial judge. State v. Ealey, 959 
S.W.2d 605, 1997 Tenn. Crim. App. LEXIS 563 
(Tenn. Crim. App. 1997). 

Application of presumptive sentence as a 
starting point for an offense committed prior to 
July 1, 1995, when this provision was not in 
effect, constituted an ex post facto violation of 
the defendant’s constitutional rights. State v. 
Moss, 13 S.W.3d 374, 1999 Tenn. Crim. App. 
LEXIS 527 (Tenn. Crim. App. 1999). 

The fact that the death of another results 
from the defendant’s conduct does not, alone, 
make the offense sufficiently violent to justify a 
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denial of probation, nor can it be viewed as 
sufficient evidence to overcome the presump- 
tion of alternative sentencing contained in 
T.C.A. § 40-35-102(6). State v. Batey, 35 S.W.3d 
585, 2000 Tenn. Crim. App. LEXIS 293 (Tenn. 
Crim. App. 2000). 

Comment to T.C.A. § 40-35-210, which pro- 
vides that “the court must begin the sentencing 
determination at the statutory minimum which 
is called the ‘presumptive sentence’ under 
§ 40-35-210(c) and if there are no enhancement 
or mitigating factors, then the court must im- 
pose the minimum sentence within the appro- 
priate range,” is in conflict with Blakely v. 
Washington, 124 S. Ct. 2531, 159 L. Ed. 2d 403, 
542 U.S. 296, 2004 U.S. LEXIS 4573 (2004), 
and the 2005 amendments to the Tennessee 
Criminal Sentencing Reform Act of 1989, and 
therefore should be disregarded. State v. Bise, 
380 S.W.3d 682, 2012 Tenn. LEXIS 645 (Tenn. 
Sept. 26, 2012). 

Tennessee Criminal Sentencing Reform Act 
of 1989 fails to satisfy U.S. Const. amend. 6 
insofar as it allows a presumptive sentence to 
be enhanced based on judicially determined 
facts; therefore, the judicial imposition of the 
aggravating factors under T.C.A. § 40-35-114 
violates the sixth amendment, because a trial 
court could not have imposed the maximum 
sentence without the finding of aggravating 
factors. State v. Gomez, 239 S.W.3d 733, 2007 
Tenn. LEXIS 884 (Tenn. Oct. 9, 2007). 

In a child sexual abuse case, the trial court 
did not err in lengthening defendant’s sen- 
tences from the presumptive, minimum sen- 
tence of eight years to the maximum of 12 years 
because the Tennessee Criminal Sentencing 
Reform Act, which, according to the Tennessee 
supreme court, comported with the strictures if 
Blakely and Booker afforded the trial judge 
discretion to select an appropriate sentence 
within a predetermined statutory range. State 
v. Schiefelbein, 230 S.W.3d 88, 2007 Tenn. 
Crim. App. LEXIS 138 (Tenn. Crim. App. Feb. 
8, 2007), modified, 230 S.W.3d 88, 2007 Tenn. 
Crim. App. LEXIS 213 (Tenn. Crim. App. Mar. 
7, 2007). 

Where defendant was convicted of aggra- 
vated rape of an 82-year-old victim, the su- 
preme court of Tennessee upheld trial court’s 
imposition of the presumptive sentence for 
Class A felonies, 32 years and six months under 
T.C.A. § 40-35-210(c). State v. Cannon, 254 
S.W.3d 287, 2008 Tenn. LEXIS 278 (Tenn. Apr. 
29, 2008). 

Record amply supported the four-year sen- 
tences imposed by the trial court, and defen- 
dant was not entitled to a presumptive sen- 
tence; the statute allows trial courts the 
discretion to select any sentence within the 
applicable range so long as the length of the 
sentence is consistent with the purposes and 
principles of the Sentencing Act. State v. 
Pompa, — S.W.3d —, 2017 Tenn. Crim. App. 
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LEXIS 196 (Tenn. Crim. App. Mar. 15, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
453 (Tenn. July 28, 2017). 


6. Allocution. 

The trial judge, in determining the appropri- 
ate sentence in a noncapital case, shall con- 
sider, among several factors, any statement the 
defendant wishes to make in his own behalf 
about sentencing. There is no similar statute or 
rule in Tennessee mandating a capital defen- 
dant be allowed allocution before a capital 
sentencing jury. State v. Stephenson, 878 
S.W.2d 530, 1994 Tenn. LEXIS 143 (Tenn. 
1994), rehearing denied, — S.W.2d —, 1994 
Tenn. LEXIS 203 (Tenn. June 20, 1994), over- 
ruled, State v. Mitchell, 137 S.W.3d 630, 2003 
Tenn. Crim. App. LEXIS 670 (Tenn. Crim. App. 
2003). 

Because defendant was subjected to cross- 
examination after defendant read a statement 
to the trial court before sentencing, and be- 
cause the trial court improperly relied on the 
testimony in fashioning a sentence for defen- 
dant, defendant was denied the statutory right 
to allocution under T.C.A. § 40-35-210 and the 
sentence was vacated. State v. Keathly, 145 
S.W.3d 123, 2003 Tenn. Crim. App. LEXIS 438 
(Tenn. Crim. App. 2003). 

Reversible error may not always occur when 
a defendant is placed under oath and subjected 
to cross-examination. State v. Keathly, 145 
S.W.3d 123, 2003 Tenn. Crim. App. LEXIS 438 
(Tenn. Crim. App. 2003). 

Contrary to defendant’s claim, the trial court 
did not consider her failure to testify at the 
sentencing hearing in its decision to deny alter- 
native sentencing, but rather, noted defen- 
dant’s lack of honesty, failure to accept respon- 
sibility, and lack of remorse as weighing 
against imposing alternative sentencing. State 
v. Irizzary, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 242 (Tenn. Crim. App. Mar. 31, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
452 (Tenn. July 28, 2017). 

Trial court did not plainly err by questioning 
defendant during his allocution because it did 
not reveal any evidence not already in the 
record and the trial court did not use defen- 
dant’s statements against him. State v. 
Ketchum, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 427 (Tenn. Crim. App. May 23, 2017). 

Defendant’s 22-year sentence for second de- 
gree murder was not excessive because the 
sentence was within the 15 to 25-year statutory 
range; the trial court did not place significant 
weight upon the number of firearm crimes and 
deaths in the county in imposing a sentence but 
placed significant weight on defendant’s use of 
a firearm in killing the victim as an enhance- 
ment factor; in considering defendant’s state- 
ment, the trial court did not err in determining 
that defendant failed to accept responsibility 
for his actions, and that he, thus, was not 
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remorseful as his claim that the victim’s death 
was accidental was not supported by the evi- 
dence; and the trial court considered all rel- 
evant sentencing principles when imposing the 
sentence. State v. Turner, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 259 (Tenn. Crim. App. 
Apr. 23, 2019). 


7. Prior Criminal Record. 

Evidence of defendant’s prior crimes con- 
tained in presentence report was admissible 
where the defendant did not deny he committed 
the earlier crimes, nor did he seek a continu- 
ance for an opportunity to refute the accuracy 
of the information. State v. Richardson, 875 
S.W.2d 671, 1993 Tenn. Crim. App. LEXIS 651 
(Tenn. Crim. App. 1993). 

Trial court did not err in imposing defen- 
dant’s within-range sentence because the court 
considered all the relevant principles associ- 
ated with sentencing in imposing defendant’s 
sentence of split confinement for misdemeanor 
conviction of simple possession and felony con- 
viction of facilitation of the possession with 
intent to sell or deliver .5 grams or more of 
cocaine because the court, in a written sentenc- 
ing order, enhanced defendant’s sentence based 
upon defendant’s previous history of criminal 
convictions but found no mitigating factors. 
State v. Bynum, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 924 (Tenn. Crim. App. Oct. 20, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 132 (Tenn. Feb. 14, 2018). 


8. Multiple Convictions. 

When confronted with multiple convictions 
under facts and circumstances which could 
justify a greatly enhanced sentence for each 
offense when such offense is considered sepa- 
rately, but which also could justify or call for 
the imposition of consecutive sentences, the 
trial court necessarily has authority to consider 
whether or not the effective, total sentence will 
meet the principles and purposes of the Sen- 
tencing Reform Act when assessing what 
weight applies to those factors which affect 
both the length of each sentence for the in- 
volved offenses and the consecutive sentencing 
decision. State v. Marshall, 888 S.W.2d 786, 
1994 Tenn. Crim. App. LEXIS 571 (Tenn. Crim. 
App. 1994). 


9. Enhancement Factors. 

Because T.C.A. § 40-35-210 (amended) had 
permitted enhancement of petitioner state in- 
mate’s sentence based on judicially determined 
facts other than a prior conviction, it violated 
the Sixth Amendment under Apprendi, Blakely, 
and Cunningham; the error was not harmless 
due to the sentence enhancement for 4 aggra- 
vating factors, only one of which could possibly 
have been considered as found by a jury beyond 
a reasonable doubt. Lovins v. Parker, 712 F.3d 
283, 2013 FED App. 82P, 2013 U.S. App. LEXIS 
6163 (6th Cir. Mar. 28, 2013). 
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Defendant’s sentence of 10 years, to be 
served consecutively to any unexpired sen- 
tences, for the merged offenses of the sale of 
less than .5 grams of cocaine and of the delivery 
of less than .5 grams of cocaine was not exces- 
sive because the enhancement factors that de- 
fendant had a history of criminal convictions or 
criminal behavior in addition to those neces- 
sary to establish the appropriate range, and 
that, before trial or sentencing, he had failed to 
comply with the conditions of a sentence involv- 
ing release into the community were properly 
applied; his sentence was within the applicable 
range for his offense; and he was unable to 
successfully complete a sentence involving pro- 
bation or other forms of release into the com- 
munity. State v. Henderson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 600 (Tenn. Crim. App. 
July 6, 2017). 

Because defendant was convicted of aggra- 
vated assault based on the use of a deadly 
weapon, the trial court erred in applying the 
enhancement factor for possession or employ- 
ment of a deadly weapon during the commis- 
sion of the offense since the enhancement factor 
was an element of the offense. State v. Clouse, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 645 
(Tenn. Crim. App. July 20, 2017). 

Clear and unequivocal rule of law was 
breached in the application of two enhance- 
ment factors because defendant did not make 
any admissions, and the jury did not make any 
findings, with regard to those enhancement 
factors; a substantial right of defendant was 
adversely affected by the trial court’s applica- 
tion of those enhancement factors as it deprived 
him of his Sixth Amendment right to have a 
jury determine whether they applied. State v. 
Clouse, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 645 (Tenn. Crim. App. July 20, 2017). 

Although the trial court misapplied three 
enhancement factors, defendant’s prior crimi- 
nal felony convictions beyond those necessary 
to establish his applicable range as a persistent 
offender were extensive; therefore, defendant’s 
sentence based on that enhancement factor 
alone was justified. State v. Clouse, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 645 (Tenn. 
Crim. App. July 20, 2017). 

In a theft of property case valued at $1,000 or 
more but less than $10,000, a Class D felony, 
the trial court did not err in imposing the 
maximum sentence of 12 years because the 
trial court properly applied enhancement fac- 
tors (1), (8), and (13) as defendant had multiple 
criminal convictions in addition to those ren- 
dering him a Range III, persistent offender, 
defendant was serving a sentence on probation 
at the time of the present offense, and defen- 
dant had previous probation and parole viola- 
tions; defendant’s criminal history had spanned 
20 years; the sentence for a Range III, persis- 
tent offender for a Class D felony was not less 
than eight years and not more than 12 years; 
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and the sentence imposed was within range. 
State v. Buckner, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 716 (Tenn. Crim. App. Aug. 
14, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 875 (Tenn. Dec. 6, 2017). 

In a case in which defendant was convicted of 
sexual exploitation of a minor involving more 
than 100 images, and was sentenced to 12 
years at 100% in the Department of Correction, 
the trial court did not abuse its discretion by 
imposing the maximum sentence within defen- 
dant’s range because there was proof that de- 
fendant engaged in criminal behavior, in the 
form of illegal drug use, in addition to his 
possession of child pornography; and, even if 
the trial court erred by its application of the 
exceptional cruelty enhancement factor, the 
trial court properly considered the enhance- 
ment and mitigating factors and the principles 
and purposes of sentencing before imposing a 
sentence within the applicable range for defen- 
dant’s offense. State v. Shearin, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 20 (Tenn. Crim. 
App. Jan. 10, 2018). 

Trial court did not abuse its discretion by 
enhancing defendant’s sentences, and the 
length of the sentences were not excessive, 
because although the trial court misapplied two 
enhancement factors, it properly applied two 
other enhancement factors. State v. Burnett, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 158 
(Tenn. Crim. App. Feb. 28, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 439 
(Tenn. July 18, 2018). 

Trial court did not err when it applied en- 
hancement factor (2) (that defendant was a 
leader in the commission of an offense involving 
two or more criminal actors), where the evi- 
dence presented during the sentencing hearing 
supported the trial court’s application of en- 
hancement factor (2). Even if the trial court 
misapplied this enhancement factor, the misap- 
plication of a single enhancement factor did not 
void defendant’s sentence. State v. Boswell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 299 
(Tenn. Crim. App. Apr. 19, 2018). 

Trial court did not abuse its discretion in 
enhancing defendant’s sentence, following de- 
fendant’s conviction for aggravated sexual bat- 
tery, because, although the court erroneously 
relied on the fact that the offense involved a 
high risk to human life as an enhancement, the 
court imposed a within-range sentence after 
finding that the victim was struck and then 
sexually assaulted while in a semi-conscious 
state. The trial court also noted that defendant 
had other criminal behavior and that the vic- 
tim’s ability to resist was impaired by alcohol. 
State v. Canales, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 344 (Tenn. Crim. App. May 
4, 2018). 


10. Weight Given to Enhancing and Miti- 
gating Factors. 

The weight afforded an existing enhancing or 

mitigating factor is left to the trial court’s 
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discretion based upon the record before it. State 
v. Shelton, 854 S.W.2d 116, 1992 Tenn. Crim. 
App. LEXIS 800 (Tenn. Crim. App. 1992). 

The weight given to any existing factor is left 
to the trial court’s discretion so long as it 
complies with the purposes and principles of 
sentencing and its findings are adequately sup- 
ported by the record. State v. Shropshire, 874 
S.W.2d 634, 1993 Tenn. Crim. App. LEXIS 575 
(Tenn. Crim. App. 1993), rehearing denied, — 
S.W.2d —, 1993 Tenn. Crim. App. LEXIS 657 
(Tenn. Crim. App. Sept. 28, 1993). 

Weight to be given each sentencing factor at 
hearing is left to judge’s discretion. State v. 
Gray, 960 S.W.2d 598, 1997 Tenn. Crim. App. 
LEXIS 544 (Tenn. Crim. App. 1997). 

Imposition of the within-range sentences was 
not an abuse of discretion and was supported 
by the trial court’s indication that it considered 
the enhancement and mitigating factors. State 
v. Brown, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. Mar. 29, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
456 (Tenn. July 19, 2018). 

Trial court did not abuse its discretion in 
determining the length of defendant’s sentence 
because it appropriately weighed the enhanc- 
ing and mitigating factors; defendant had a 
previous history of criminal convictions or 
criminal behavior, he was a leader in the com- 
mission of an offense involving two or more 
criminal actors, and before trial or sentencing, 
he failed to comply with the conditions of a 
sentence involving release into the community. 
State v. Madden, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 429 (Tenn. Crim. App. June 
5, 2018). 

Defendant’s argument that her sentence was 
excessive since the weight given to the en- 
hancement factor that allowed for an enhanced 
sentence upon a finding that the defendant was 
a leader in the commission of a crime involving 
two or more criminal actors was erroneous was 
not an applicable ground for appeal because the 
weighing of mitigating and enhancing factors 
was left to the sound discretion of the trial 
court. State v. Woodard, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 697 (Tenn. Crim. App. 
Sept. 13, 2018). 


11. Sufficiency of Record. 

Evidence held sufficient to support trial 
court’s determination that enhancement fac- 
tors greatly outweighed mitigating factors. 
State v. Davis, 825 S.W.2d 109, 1991 Tenn. 
Crim. App. LEXIS 728 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1992 Tenn. LEXIS 
125 (Tenn. Jan. 27, 1992). 

The Sentencing Reform Act of 1989, T.C.A. 
§ 40-35-101 et seq., requires the trial judge to 
place in the record, either orally or in writing, 
the enhancement and mitigating factors, or the 
absence of such factors, along with specific 
findings of fact upon which the principles of 
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sentencing are based. These findings by the 
trial judge must be in the record for an ad- 
equate review on appeal and are required by 
the statute. State v. Dies, 829 S.W.2d 706, 1991 
Tenn. Crim. App. LEXIS 954 (Tenn. Crim. App. 
1991). 

Since the use of enhancement factors that are 
essential elements of the offense is prohibited, 
the trial court must identify the specific ele- 
ments of the offense charged and the proof that 
established the offense before applying an en- 
hancement factor. State v. Jones, 883 S.W.2d 
597, 1994 Tenn. LEXIS 259 (Tenn. 1994). 

Because of the importance of enhancing and 
mitigating factors under the sentencing guide- 
lines, even the absence of these factors must be 
recorded if none are found. State v. Chrisman, 
885 S.W.2d 834, 1994 Tenn. Crim. App. LEXIS 
359 (Tenn. Crim. App. 1994). 

Presence or absence of enhancing or mitigat- 
ing sentencing factors must be placed on re- 
cord. State v. Gray, 960 S.W.2d 598, 1997 Tenn. 
Crim. App. LEXIS 544 (Tenn. Crim. App. 1997). 

Enhancement and mitigating factors are not 
used in determining the length of a DUI sen- 
tence and thus, T.C.A. § 40-35-210(f) is inap- 
plicable to DUI sentencing. State v. Troutman, 
979 S.W.2d 271, 1998 Tenn. LEXIS 665 (Tenn. 
1998). 

A judicially noticeable fact that is duly no- 
ticed by the trial court without timely objection 
is a part of the record as stated by the trial 
court and is in lieu of evidence that T.C.A. 
§ 40-35-210 otherwise requires. State v. Nun- 
ley, 22 S.W.3d 282, 1999 Tenn. Crim. App. 
LEXIS 712 (Tenn. Crim. App. 1999). 

A judicially noticeable fact that is duly no- 
ticed by the trial court without timely objection 
is a part of the record as stated by the trial 
court and is in lieu of “evidence” that § 40-35- 
210 otherwise requires. State v. Nunley, 22 
S.W.3d 282, 1999 Tenn. Crim. App. LEXIS 712 
(Tenn. Crim. App. 1999). 

Where the defendants stole nearly half a 
million dollars from an employer over a two- 
year period by check forgery, they were prop- 
erly sentenced to eight years of confinement for 
theft of property over sixty thousand dollars. 
The sentencing court considered probation, 
found that it was not appropriate in this case, 
and stated its reasons on the record: to avoid 
depreciating the seriousness of the offense and 
deterrence. State v. Trotter, 201 S.W.3d 651, 
2006 Tenn. LEXIS 558 (Tenn. 2006). 


12. —Record Insufficient. 

Although defendant had a sentencing hear- 
ing, wherein the court heard testimony and 
argument and expressed concern over defen- 
dant’s repeated DUI offenses, the record was 
insufficient as to specific findings with refer- 
ence to enhancement and mitigation factors, 
and a remand for further sentencing proceed- 
ings was required. State v. Connors, 924 S.W.2d 
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362, 1996 Tenn. Crim. App. LEXIS 21 (Tenn. 
Crim. App. 1996), overruled, State v. Troutman, 
979 S.W.2d 271, 1998 Tenn. LEXIS 665 (Tenn. 
1998), overruled in part, State v. Troutman, 979 
S.W.2d 271, 1998 Tenn. LEXIS 665 (Tenn. 
1998). 

It was not shown that the trial court consid- 
ered any of the purposes of sentencing in deter- 
mining defendant’s sentence, contrary to T.C.A. 
§§ 40-35-102, 40-35-103, 40-35-210, and while 
defendant was eligible for probation under 
T.C.A. § 40-35-303(a) because the sentence im- 
posed was less than 10 years, it was not shown 
that the trial court considered any of the appro- 
priate principles in denying defendant’s re- 
quest for full probation, and remand was nec- 
essary. State v. Powers, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 647 (Tenn. Crim. App. 
July 24, 2017). 

It was not appropriate to affirmatively order 
that defendant be placed on probation because 
the trial court did not adequately comply with 
the prerequisites that had to be satisfied before 
imposing sentence, and thus, the proper rem- 
edy was a remand for a new sentencing hear- 
ing; the trial court made no findings regarding 
the particular circumstances surrounding the 
defendant’s commission of the crime and failed 
to explain any determinations it made regard- 
ing his amenability to correction. State v. Trent, 
533 S.W.3d 282, 2017 Tenn. LEXIS 710 (Tenn. 
Nov. 3, 2017). 

Trial court failed to comply with the statute 
because it did not articulate the individual 
sentences for all of defendant’s convictions; 
though the judgment forms reflected the indi- 
vidual sentences imposed in each conviction, 
the trial court failed to articulate the same at 
the sentencing hearing. State v. Swinford, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 292 
(Tenn. Crim. App. Apr. 17, 2018). 


13. Evidence Sufficient. 

Evidence held sufficient to support trial 
court’s determination that enhancement fac- 
tors greatly outweighed mitigating factors. 
State v. Davis, 825 S.W.2d 109, 1991 Tenn. 
Crim. App. LEXIS 728 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1992 Tenn. LEXIS 
125 (Tenn. Jan. 27, 1992). 

Based on factors set forth in T.C.A. § 40-35- 
114, the trial court imposed a life sentence 
without the possibility of parole for the first 
degree murder conviction of a gang member 
who killed another gang member and two con- 
secutive twenty-two-year sentences for the es- 
pecially aggravated kidnapping conviction of 
two fellow gang members. The trial court did 
not err in setting the length of defendant’s 
sentences. State v. Mickens, 123 S.W.3d 355, 
2003 Tenn. Crim. App. LEXIS 107 (Tenn. Crim. 
App. 2003), review or rehearing denied, — 
S.W.3d —, 2003 Tenn. LEXIS 805 (Tenn. Sept. 
2, 2003). 
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14. Appellate Review. 

In conducting a de novo review, the reviewing 
court must consider the evidence at sentencing, 
the presentence report, the sentencing prin- 
ciples, the arguments of counsel, the state- 
ments of the defendant, the nature and charac- 
teristics of the offense, any mitigating and 
enhancement factors, and the defendant’s ame- 
nability toward rehabilitation. State v. Byrd, 
861 S.W.2d 377, 1993 Tenn. Crim. App. LEXIS 
410 (Tenn. Crim. App. 1993). 

The court of criminal appeals’ review of a 
sentence requires an analysis of: (1) The evi- 
dence, if any, received at the trial and sentenc- 
ing hearing; (2) The presentence report; (3) The 
principles of sentencing and the arguments of 
counsel relative to sentencing alternatives; (4) 
The nature and characteristics of the offense; 
(5) Any mitigating or enhancing factors; (6) Any 
statements made by the defendant in his own 
behalf; and (7) The defendant’s potential for 
rehabilitation or treatment. State v. Brewer, 
875 S.W.2d 298, 1993 Tenn. Crim. App. LEXIS 
837 (Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1994 Tenn. LEXIS 119 (Tenn. Apr. 4, 
1994). 

Failure to include a transcript of the trial 
made it impossible for the reviewing court to 
conduct an appropriate de novo consideration 
of the case or to determine whether the trial 
court erred in its determinations. State v. 
Hayes, 894 S.W.2d 298, 1994 Tenn. Crim. App. 
LEXIS 6438 (Tenn. Crim. App. 1994). 

In conducting a de novo review of a sentence, 
the Court of Appeals must consider the evi- 
dence adduced at trial and the sentencing hear- 
ing, the presentence report, the principles o: 
sentencing, the arguments of counsel relative 
to sentencing alternatives, the nature of the 
offense, and the defendant’s potential for reha- 
bilitation. State v. Parker, 932 S.W.2d 945, 1996 
Tenn. Crim. App. LEXIS 167 (Tenn. Crim. App. 
1996), overruled in part, State v. King, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 192 
(Tenn. Crim. App. Mar. 4, 2013), overruled in 
part, State v. King, 432 S.W.3d 316, 2014 Tenn. 
LEXIS 351 (Tenn. Apr. 23, 2014). 

On appeal, the appellate court will uphold 
the ultimate sentence imposed by the trial 
court so long as it complies with the purposes 
and principles of the 1989 Sentencing Act and 
its findings are adequately supported by the 
record. State v. Ross, 49 S.W.3d 833, 2001 Tenn. 
LEXIS 563 (Tenn. 2001). 

In reviewing defendant’s sentence for an ag- 
gravated sexual battery conviction pursuant to 
T.C.A. § 40-35-401(d) and considering the ap- 
propriate sentencing factors under T.C.A. 
§§ 40-35-103(5) and 40-35-210, defendant’s 
sentence of 12 years, which was within the 
sentencing range set out by T.C.A. § 40-35- 
112(a)(2), was appropriate because two sen- 
tencing enhancement factors applied to defen- 
dant as defendant had a previous history of 
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sexual battery convictions which involved chil- 
dren, and defendant abused a position of pri- 
vate trust, since defendant was the victim’s 
uncle to whom the parents had’ entrusted the 
victim’s keeping on numerous occasions. State 
v. Jordan, 116 S.W.3d 8, 2003 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. 2003). 

Trial court’s misapplication of an enhance- 
ment or mitigating factor does not invalidate 
the sentence imposed unless the trial court 
wholly departed from the Tennessee Criminal 
Sentencing Reform Act of 1989, as amended in 
2005; so long as there are other reasons consis- 
tent with the purposes and principles of sen- 
tencing, a sentence imposed within the appro- 
priate range should be upheld. State v. Bise, 
380 S.W.3d 682, 2012 Tenn. LEXIS 645 (Tenn. 
Sept. 26, 2012). 

Under the 2005 amendments to the Tennes- 
see Criminal Sentencing Reform Act of 1989, 
the sentence imposed by the trial court is 
reviewed for abuse of discretion and is granted 
a presumption of reasonableness if it is within 
the range of permissible sentences and its im- 
position reflects a proper application of the 
purposes and principles of the Act. State v. Bise, 
380 S.W.3d 682, 2012 Tenn. LEXIS 645 (Tenn. 
Sept. 26, 2012). 

When a trial court places findings on the 
record to support its sentencing decision the 
applicable standard of appellate review for a 
challenge to the imposition of consecutive sen- 
tences is abuse of discretion with a presump- 
tion of reasonableness. State v. Pollard, 432 
S.W.3d 851, 2013 Tenn. LEXIS 1011 (Tenn. Dec. 
20, 2013). 

Appropriate standard of appellate review for 
consecutive sentencing is abuse of discretion 
accompanied by a presumption of reasonable- 
ness because the Tennessee Criminal Sentenc- 
ing Reform Act of 1989 contemplates the same 
standard of appellate review for the determina- 
tion of the length, range, or the manner of 
service of a sentence as well as the imposition of 
consecutive sentences. State v. Pollard, 432 
S.W.3d 851, 2013 Tenn. LEXIS 1011 (Tenn. Dec. 
20, 2013). 

In an aggravated assault case, the trial court 
did not abuse its discretion in denying alterna- 
tive sentencing for defendant, who had three 
prior convictions for domestic assault. The trial 
court carefully considered the applicable law, as 
well as all relevant factors in sentencing defen- 
dant as a Range I, standard offender to a 
minimum three-year sentence for a Class C 
felony. State v. Simpson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 941 (Tenn. Crim. App. 
Oct. 31, 2017). 

In a case in which defendant pleaded guilty 
to aggravated sexual battery, the trial court 
properly exercised its discretion when it or- 
dered that defendant’s sentence be served in 
confinement. based on the seriousness of the 
offenses and their effect on the victim. State v. 
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Kubelick, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 920 (Tenn. Crim. App. Dec. 26, 2018). 


15. Presumption of Correctness. 

If the trial court applies inappropriate factors 
or otherwise fails to follow this chapter, the 
sentence’s presumption of correctness falls. 
State v. Shelton, 854 S.W.2d 116, 1992 Tenn. 
Crim. App. LEXIS 800 (Tenn. Crim. App. 1992). 

Where the trial court failed to state the 
mitigating and enhancement factors relied 
upon, there is no presumption of correctness on 
appeal and review is de novo upon the record. 
State v. Jones, 883 S.W.2d 597, 1994 Tenn. 
LEXIS 259 (Tenn. 1994). 

Trial court imposed a within applicable range 
sentence after properly considering the evi- 
dence adduced at trial and the sentencing hear- 
ing, the presentence report, the principles of 
sentencing, the parties’ arguments, the nature 
and characteristics of the crime, the potential 
for rehabilitation, and the evidence of enhanc- 
ing factors; therefore, defendant’s sentence was 
presumed reasonable. State v. Woodard, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 697 
(Tenn. Crim. App. Sept. 18, 2018). 


16. Sentence Held Proper. 

The Court of Criminal Appeals erred in find- 
ing the existence of one statutory mitigating 
factor and no enhancement factors. Because 
the record contained two enhancement factors 
and no mitigating factors, the trial court prop- 
erly sentenced defendant in excess of the statu- 
tory minimum. State v. Adams, 864 S.W.2d 31, 
1993 Tenn. LEXIS 286 (Tenn. 1993). 

Trial court did not err in denying defendant 
an alternative sentence under T.C.A. § 40-35- 
102(6) in light of the circumstances of the 
offense, including the illegal use of drugs and 
alcohol, along with the defendant’s poor poten- 
tial for rehabilitation. State v. Batey, 35 S.W.3d 
585, 2000 Tenn. Crim. App. LEXIS 293 (Tenn. 
Crim. App. 2000). 

Where defendant was convicted of possession 
of cocaine with intent to sell and the offense 
was committed in 1993, the trial court erred in 
applying the 1995 amendment to T.C.A. § 40- 
35-210 and beginning at the midpoint of the 
range in computing defendant’s sentence; how- 
ever, the 38-year sentence imposed was justi- 
fied. State v. Blackmon, 78 S.W.3d 322, 2001 
Tenn. Crim. App. LEXIS 895 (Tenn. Crim. App. 
2001), review or rehearing denied, — S.W.3d —, 
2003 Tenn. LEXIS 611 (Tenn. June 30, 2003). 

Where defendant was indicted for rape of a 
child after impregnating a 12-year-old girl, he 
pleaded guilty to attempted rape of a child and 
received a sentence of eight years. The trial 
court erred in relying on polygraph test results 
to deny defendant probation; however, the 
other factors showed that defendant was not 
suitable for probations: defendant had a sexual 
preference for minors, a poor work history, and 
a moderate risk for re-offending. State v. Pierce, 
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138 S.W.3d 820, 2004 Tenn. LEXIS 634 (Tenn. 
2004). 

In a case where defendant was convicted, 
upon his guilty plea, of robbery, possession of a 
weapon on school property, and assault, the 
trial court did not err in failing to grant defen- 
dant full probation under T.C.A. § 40-35-303(b) 
as: (1) The presentence report contained defen- 
dant’s admission that defendant had never 
been employed, had dropped out of high school, 
and had not yet obtained a General Equiva- 
lency Diploma; (2) In the report, defendant 
admitted being a member of a gang; (3) Defen- 
dant’s extensive juvenile record was particu- 
larly relevant to potential for rehabilitation as 
defendant was only 17 when defendant commit- 
ted the offenses; and (4) Defendant’s continued 
criminal behavior clearly demonstrated a lack 
of rehabilitative potential. State v. Farmer, 239 
S.W.3d 752, 2007 Tenn. Crim. App. LEXIS 277 
(Tenn. Crim. App. Mar. 28, 2007). 

Following defendant’s conviction for vehicu- 
lar homicide, trial court was within its discre- 
tionary bounds to consider as mitigation any 
other factor consistent with the purposes of the 
Criminal Sentencing Reform Act of 1989, in- 
cluding requests for leniency and defendant’s 
expression of remorse; presumption of correct- 
ness attached to trial court’s decision to sen- 
tence defendant to 10 years for the homicide 
offense. State v. Carter, 254 S.W.3d 335, 2008 
Tenn. LEXIS 363 (Tenn. May 19, 2008). 

Trial court did not err by ordering defen- 
dant’s three-year sentences for theft and ve- 
hicular assault to be served concurrently to 
each other but consecutively to defendant’s 
21-year sentence for aggravated vehicular ho- 
micide, resulting in a 24-year sentence; upon de 
novo review of the sentencing factors pursuant 
to T.C.A. § 40-35-210, court of criminal appeals 
upheld defendant’s sentence because he had a 
record of criminal activity that included over 20 
prior convictions and the sentence was within 
the appropriate range. State v. Bowman, 327 
S.W.3d 69, 2009 Tenn. Crim. App. LEXIS 35 
(Tenn. Crim. App. Jan. 14, 2009), appeal de- 
nied, — S.W.3d —, 2009 Tenn. LEXIS 395 
(Tenn. June 15, 2009), cert. denied, Bowman v. 
Tennessee, 175 L. Ed. 2d 388, 1380 S. Ct. 559, 
2009 U.S. LEXIS 8080 (U.S. 2009). 

In defendant’s rape case, consecutive sen- 
tences were proper because the trial court 
found that “defendant clearly was a man with 
such extensive criminal history that he may be 
found a professional criminal and that has been 
his major source of livelihood.” The trial court 
also found that “the community and the citi- 
zens are surely endangered by the presence of 
defendant on the streets.” State v. Scarborough, 
300 S.W.3d 717, 2009 Tenn. Crim. App. LEXIS 
191 (Tenn. Crim. App. Mar. 17, 2009). 

Defendant’s sentence for four years each for 
the DUI, fourth offense conviction; the habitual 
traffic offender status conviction; and the felony 
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evading arrest conviction, to be served consecu- 
tively for an effective 12-year sentence, was 
appropriate because the record supported the 
trial court’s sentence, T.C.A. § 40-35-210(e). In 
part, the trial court considered the enhance- 
ment factors presented by the state and the 
mitigating factors presented by defendant; the 
trial court gave great weight to defendant’s 
“substantial” history of criminal activity and 
convictions; and the trial court gave great 
weight to the fact that defendant had previ- 
ously violated probation on several occasions. 
State v. Ralph, 347 S.W.3d 710, 2010 Tenn. 
Crim. App. LEXIS 1090 (Tenn. Crim. App. Dec. 
10, 2010), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 285 (Tenn. Mar. 9, 2011). 

Notwithstanding the trial court’s reliance on 
an erroneous enhancement factor, its imposi- 
tion of three-year sentences, which were within 
the sentencing range, was supported by the 
reasons it articulated in the record, including 
the need for deterrence; therefore, the interme- 
diate appellate court erred in reducing defen- 
dant’s sentence. State v. Bise, 380 S.W.3d 682, 
2012 Tenn. LEXIS 645 (Tenn. Sept. 26, 2012). 

After defendant was convicted of two counts 
of aggravated sexual battery involving a minor 
victim, the trial court did not abuse its discre- 
tion in sentencing defendant to the maximum 
term of twelve years, even though the trial 
court misapplied one enhancement factor be- 
cause defendant was entrusted as the victim’s 
caretaker and defendant admitted his criminal 
history. State v. Frausto, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 1130 (Tenn. Crim. 
App. Dec. 23, 2013), affd in part, rev’d in part, 
463 S.W.3d 469, 2015 Tenn. LEXIS 272 (Tenn. 
Apr. 1, 2015). 

Record sufficiently showed reasons for defen- 
dant’s sentences because (1) the sentences were 
within statutory ranges and (2) sentencing pur- 
poses and principles were considered, as the 
court considered defendant’s lack of a criminal 
record and the fact that a gun was used to 
commit defendant’s crime. State v. King, 432 
S.W.3d 316, 2014 Tenn. LEXIS 351 (Tenn. Apr. 
23, 2014). 

Court of criminal appeals properly affirmed 
the denial of defendant’s motion to correct an 
illegal sentence because defendant failed to 
allege a colorable claim for correction of an 
illegal sentence; the five-year sentence defen- 
dant received was statutorily available for the 
offense of which her was convicted, facilitation 
of aggravated robbery, even if the trial court 
erred by concluding the sentence was appropri- 
ate for him. State v. Wooden, 478 S.W.3d 585, 
2015 Tenn. LEXIS 932 (Tenn. Dec. 2, 2015). 

Trial court did not err in sentencing defen- 
dant under the Drug-Free School Zone Act as a 
Range II offender; the broad intent of the Act is 
that a defendant convicted of the facilitation of 
an offense proscribed by the Act is to be sen- 
tenced according to its requirements. State v. 
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Gibson, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 484 (Tenn. Crim. App. June 23, 2015), 
affd in part, rev'd in part, 506 S.W.3d 450, 2016 
Tenn. LEXIS 832 (Tenn. Nov. 16, 2016). 

In a case where defendant was indicted for 
rape of a child and entered a best-interest 
guilty plea to incest, the trial court did not 
abuse its discretion in sentencing defendant to 
serve a term of six years because it was clear 
from the transcript of the sentencing hearing 
that the trial court followed all necessary sen- 
tencing considerations; the trial court properly 
applied enhancement factor (14), as defendant, 
who was married to the victim’s sister at the 
time, abused a position of trust by twice forcing 
the then 11-year-old victim, who was deaf and 
communicated with sign language, to perform 
oral sex on him; and the victim’s mother testi- 
fied as to the devastating and lasting effects 
those forced acts had on the victim. State v. 
Cole, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 70 (Tenn. Crim. App. Jan. 30, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
354 (Tenn. May 30, 2017). 

Trial court did not err in ordering that defen- 
dant’s two 24 year sentences for two counts of 
aggravated vehicular homicide run consecu- 
tively, for a total effective sentence of 48 years, 
because defendant had 16 prior convictions; he 
was a dangerous offender whose behavior indi- 
cated little or no regard for human life and no 
hesitation about committing a crime in which 
the risk to human life was high; an extended 
sentence was necessary to protect the public 
from defendant as he had three previous driv- 
ing under the influence convictions, which 
showed a disregard for the safety of others; and 
the consecutive sentences were reasonably re- 
lated to the severity of defendant’s offenses 
because two people died as a result of defen- 
dant’s conduct. State v. Luthringer, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 81 (Tenn. 
Crim. App. Feb. 6, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 246 (Tenn. Apr. 
12, 2017). 

Four-year sentences were within the statu- 
tory range and presumed reasonable because 
defendant was a Range I, Standard Offender 
and subject to a sentencing range of three to six 
years for the offenses of sexual battery by an 
authority figure and statutory rape by an au- 
thority figure, both Class C felonies; although 
the trial court erroneously applied the vulner- 
able victim enhancement factor, the sentences 
were supported by the record and consistent 
with the purposes and principles of sentencing. 
State v. Pompa, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 196 (Tenn. Crim. App. Mar. 15, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 453 (Tenn. July 28, 2017). 

In a case in which defendant was convicted of 
reckless endangerment, aggravated kidnap- 
ping, and domestic assault, the trial court did 
not err in sentencing defendant to an effective 
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sentence of ten years. Defendant’s mid-range 
sentence was within the appropriate range and 
complied with the principles and purposes of 
sentencing. State v. Williams, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 211 (Tenn. Crim. 
App. Mar. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 446 (Tenn. July 18, 
2017). 

In connection with defendant’s convictions of 
facilitation of dogfighting, the trial court did 
not err in ordering defendant to serve 60 days 
of his concurrent sentences of 11 months and 29 
days in confinement and the remainder on 
probation; he had a prior criminal history of 
felony conviction and several misdemeanor con- 
victions and he violated parole on at least one 
occasion. State v. Trent, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
Mar. 30, 2017). 

Trial court did not err in imposing a sentence 
of confinement for voluntary manslaughter af- 
ter finding that confinement was necessary to 
provide an effective deterrence to others likely 
to commit similar offenses, the crime was mo- 
tivated by desire to profit or gain from the 
criminal behavior, and defendant failed to ac- 
cept responsibility for her actions and lacked 
remorse. State v. Irizzary, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 242 (Tenn. Crim. App. 
Mar. 31, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 452 (Tenn. July 28, 2017). 

Trial court imposed the maximum sentences 
for each conviction because of defendant’s re- 
peatedly failed efforts at rehabilitation, and the 
trial court’s recitation of the facts made clear 
the danger defendant posed to society, and thus 
consecutive sentencing was proper. State v. 
Sample, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 253 (Tenn. Crim. App. Apr. 6, 2017). 

Trial court did not abuse its discretion by 
imposing the maximum available sentence for 
defendant’s convictions of evading arrest and 
operating a motor vehicle as a habitual traffic 
offender because his presentence report showed 
that he had numerous arrests, convictions, and 
failed attempts at probation, the trial court 
found that no mitigating factors and three 
enhancement factors applied, and it found two 
criteria for imposing consecutive sentences, as 
defendant was on probation and out on bail 
when he committed the instant offenses. State 
v. Marlin, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 307 (Tenn. Crim. App. Apr. 24, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
519 (Tenn. Aug. 16, 2017). 

Record supported the trial court’s imposition 
of an effective 10-year sentence for two counts 
of facilitation of aggravated child abuse and one 
count of facilitation of aggravated child neglect; 
defendant was a leader in the commission of an 
offense involving two or more criminal actors, 
he treated the victim with exceptional cruelty, 
and the personal injuries inflicted upon the 
victim were particularly great, for enhance- 
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ment purposes, and the trial court carefully 
considered the evidence and the purposes and 
principles of sentencing, such that no abuse of 
discretion was found. State v. Ricketts, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 331 
(Tenn. Crim. App. May 5, 2017). 

Others were in the area when defendant 
began shooting, and thus the trial court did not 
abuse its discretion in applying the enhance- 
ment factor regarding no hesitation to commit a 
crime when the risk to human life was high, 
plus nothing established that the trial court 
wholly departed from the statutes in applying 
the various enhancement factors and within- 
range sentences; thus, there was no abuse of 
discretion in defendant’s sentences of 23 years 
for aggravated robbery, five years for aggra- 
vated assault, and four years for attempted 
voluntary manslaughter. State v. Steed, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. May 5, 2017). 

Trial court did not abuse its discretion by 
sentencing defendant as a multiple offender to 
10 years in the Department of Correction at 
35% instead of alternative sentencing after he 
pleaded guilty to being a convicted felon in 
possession of a firearm with a prior violent 
felony because the record showed that the trial 
court considered the relevant sentencing prin- 
ciples and applied them to the facts of the case 
and defendant had shown many times that he 
was unable to successfully complete a sentence 
involving probation or other forms of release 
into the community. State v. Ford, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 348 (Tenn. Crim. 
App. May 5, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 479 (Tenn. Aug. 18, 2017). 

Defendant’s mid-range sentence of 20 years 
for his second-degree murder conviction was 
not excessive where the record did not support 
the application of any mitigating factors, the 
trial court applied the enhancement factors 
that defendant possessed or employed a firearm 
during the commission of the offense and two 
children were present when he shot his wife, 
and the trial court properly considered the 
purposes and principles of sentencing. State v. 
Langston, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 374 (Tenn. Crim. App. May 12, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
603 (Tenn. Sept. 22, 2017). 

Five year sentence, one year beyond the 
minimum under T.C.A. § 40-35-112(b)(4) for 
facilitation of robbery under T.C.A. §§ 39-11- 
403(a) and 39-13-401(a) was proper; the trial 
court properly considered the factors under 
T.C.A. § 40-85-210(b) and applied enhance- 
ment factors under T.C.A. § 40-35-114(1), (8), 
(13)(C) related to defendant’s criminal history, 
his failure to comply with conditions of a sen- 
tence involving release into the community, and 
the fact that he was released on federal proba- 
tion at the time he committed the offense. State 
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v. Shane, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. May 19, 2017). 

Trial court did not abuse its discretion by 
sentencing defendant to serve four years in the 
Tennessee Department of Correction, the maxi- 
mum sentence allowed for a Range I, D felony 
conviction, because it complied with the Sen- 
tencing Act, and the proffered reasons for im- 
posing the sentence were supported by the 
record; the trial court considered all the sen- 
tencing factors and the relevant facts and cir- 
cumstances of the case, and its “within-range” 
sentence was presumed reasonable. State v. 
Zickefoose, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 520 (Tenn. Crim. App. June 20, 2017). 

In a case in which defendant was sentenced 
to serve 10 years in confinement for selling 
one-half gram or more of a Schedule II con- 
trolled substance, the length of defendant’s 
sentence was not excessive because defendant 
did not contest the applicability of the two 
enhancement factors found by the trial court; 
and the trial court was clearly troubled by 
defendant’s prior criminal history and failure 
to abide by the terms of his prior probation 
sentences. State v. Jones, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 523 (Tenn. Crim. App. 
June 21, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 620 (Tenn. Sept. 21, 2017). 

Trial court properly sentenced defendant be- 
cause the sentences were within the applicable 
range, and the trial court correctly applied all 
enhancement factors; the trial court identified 
several enhancement factors on the record and 
considered the principles and purposes of the 
Sentencing Act. State v. Armstrong, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 587 (Tenn. 
Crim. App. July 5, 2017). 

Trial court did not abuse its discretion in 
sentencing defendant to 10 years and six 
months for aggravated robbery under T.C.A. 
§ 39-13-402(a)(1); even if the trial court misap- 
plied the enhancement under T.C.A. § 40-35- 
114(17), the trial court found § 40-35-114(1) 
applicable, which was an adequate basis for 
enhancement, and defendant did not contest 
this, plus the trial court considered the pur- 
poses and principles of sentencing under T.C.A. 
§§ 40-35-210, 40-35-1038. State v. Farris, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 620 
(Tenn. Crim. App. July 12, 2017). 

As a Range II, multiple offender convicted of 
a Class C felony, unlawful possession of a 
firearm under T.C.A. § 39-17-1307, the appli- 
cable sentencing range was six to ten years 
under T.C.A. § 40-35-112(b)(3), and the trial 
court imposed a nine-year sentence; the trial 
court considered the principles of sentencing 
for purposes of T.C.A. §§ 40-35-210, 40-35-103, 
the nature of the offense, and enhancing and 
mitigating factors, such that there was no 
abuse of discretion. State v. Theus, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 613 (Tenn. 
Crim. App. July 12, 2017), appeal denied, — 
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S.W.3d —, 2017 Tenn. LEXIS 794 (Tenn. Nov. 
16, 2017). 

Because a trial court carefully considered the 
evidence, the enhancement and mitigating fac- 
tors, and the purposes and principles of sen- 
tencing, defendant failed to establish an abuse 
of discretion or to overcome the presumption of 
reasonableness afforded sentences within the 
applicable range; the trial court properly ap- 
plied enhancement factors, which supported 
the maximum sentence, and defendant did not 
object to the presentence report containing his 
prior convictions and probation revocations. 
State v. Blackman, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 636 (Tenn. Crim. App. July 
20, 2017). 

Trial court properly sentenced defendant as a 
persistent offender because defendant had at 
least five prior qualifying felony convictions. 
State v. Clouse, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 645 (Tenn. Crim. App. July 20, 
2017). 

Trial court properly denied an alternative 
sentence based on defendant’s criminal history 
and probation violations, and his five-year sen- 
tences for three counts of possessing cocaine 
with intent to sell were within the statutory 
range under T.C.A. § 39-17-417(c)(2)(A), 40-35- 
112(a)(3); the trial court carefully considered 
the evidence, enhancement and mitigating fac- 
tors under T.C.A. §§ 40-35-113, 40-35-114, and 
the purposes and principles of sentencing un- 
der T.C.A. §§ 40-35-210, 40-35-102, 40-35-103, 
and no abuse of discretion was found. State v. 
Cogshell, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 641 (Tenn. Crim. App. July 21, 2017). 

Trial court did not abuse its discretion by 
ordering a fully-incarcerated sentence because 
defendant had a lengthy criminal history and 
the trial court was concerned about his failure 
to comply with court orders; because the trial 
court considered all relevant principles associ- 
ated with sentencing, no error attended the 
imposition of the within-range sentence. State 
v. Day, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 656 (Tenn. Crim. App. July 27, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
873 (Tenn. Dec. 6, 2017). 

Trial court did not abuse its discretion when 
it sentenced defendant to an effective 12-year 
sentence for attempted aggravated robbery; the 
trial court clearly stated its reasons for the 
sentence imposed, defendant’s sentence was 
within the appropriate range; and it was appar- 
ent that the trial court considered the purposes 
and principles of the Sentencing Act under 
T.C.A. §§ 40-35-210, 40-35-103. State v. Gray, 
— 8.W.3d —, 2017 Tenn. Crim. App. LEXIS 695 
(Tenn. Crim. App. Aug. 7, 2017). 

In a case in which defendant pled guilty to 
aggravated burglary and theft of property val- 
ued at less than $500, the trial court did not 
abuse its discretion when it ordered defendant 
to serve his sentence in confinement because he 
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caused his victims to change their lives because 
of their fear and feeling of lack of security in 
their homes; the trial court specifically stated 
that it was imperative to confine defendant in 
order to avoid depreciating the seriousness of 
the crime; and the trial court found that defen- 
dant had a serious drug problem that could be 
addressed while he was incarcerated, and it 
ordered drug treatment, with the promise that 
it would review the case again after defendant 
completed treatment. State v. Thomas, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 760 
(Tenn. Crim. App. Aug. 24, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 877 
(Tenn. Dec. 6, 2017). 

Trial court did not abuse its discretion when 
sentencing defendant to the maximum sen- 
tences of incarceration available for each of 
defendant’s attempted first degree murder con- 
victions because the trial court relied heavily 
on defendant’s criminal history and noted de- 
fendant could have been sentenced as a Range 
II offender. In addition, the trial court found the 
facts established at trial indicated defendant 
was the leader in the commission of the of- 
fenses and that defendant acted without hesi- 
tation when the risk to human life was high. 
State v. Sims, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 814 (Tenn. Crim. App. Sept. 5, 
2017). 

Defendant’s 15-year sentence for one count of 
sale and one count of delivery of a Schedule II 
controlled substance, morphine, was not exces- 
sive because the sentence was within the statu- 
torily-applicable range; besides defendant’s five 
prior felony convictions that established his 
range, defendant had convictions for contempt, 
simple possession, assault, domestic assault, 
contributing to the delinquency of a minor, 
under-age drinking, and vandalism; defendant 
had nine violations of orders of protection; and 
defendant had previously failed to comply with 
the conditions of his release into society. State 
v. Shelton, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 832 (Tenn. Crim. App. Sept. 11, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
33 (Tenn. Jan. 17, 2018). 

After pleading guilty to the rape of the vic- 
tim, defendant’s adult daughter, the trial court 
did not err by imposing the maximum available 
sentence of 20 years’ incarceration on defen- 
dant because, of the five enhancement factors 
applied, the trial court stated that the abuse of 
trust was very significant, stating that there 
was no greater trust than a parent and child 
relationship; the court considered defendant’s 
social history to be troubling due to his lack of 
clear employment and his failure to signifi- 
cantly support any of his six children; the court 
found no mitigating factors were applicable; 
and, with respect to the victim impact state- 
ment, the court found that the victim explained 
in vivid detail how the rape had destroyed her 
life. State v. Vincent, — S.W.3d —, 2017 Tenn. 
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Crim. App. LEXIS 878 (Tenn. Crim. App. Sept. 
28, 2017). 

Defendant’s sentence was not excessive as he 
was on parole at the time he committed the 
current offense and had already failed at parole 
at least twice before; his nearly 42 years of 
criminal activity and his past failures at reha- 
bilitation weighed in favor of lengthy incarcera- 
tion despite the fact that no serious bodily 
injury resulted from the theft of the truck; 
defendant’s sentence was within the appropri- 
ate range after a consideration of the principles 
and purposes of sentencing; and defendant did 
not show that the trial court abused its discre- 
tion in sentencing him to an effective sentence 
of 15 years. State v. Richards, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 956 (Tenn. Crim. 
App. Nov. 14, 2017). 

Defendant’s eight-year sentence for his Class 
D felony conviction for child abuse was proper 
because the trial court determined that the 
statutory range for defendant’s offense as a 
Range II, multiple offender was four to eight 
years; for purposes of the aggravating factors, 
the presentence report listed defendant’s 23 
prior misdemeanors and two prior felonies, and 
defendant testified to an extensive history of 
criminal activity and to violating probation 
twice; and, for purposes of the enhancement 
factors, the trial court properly considered the 
victim’s vulnerability as the four-year-old vic- 
tim was mentally disabled and autistic, and 
that defendant abused his position as the vic- 
tim’s babysitter. State v. Gerg, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1012 (Tenn. 
Crim. App. Dec. 7, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 179 (Tenn. Mar. 
14, 2018). 

Trial court did not abuse its discretion by 
denying alternative sentencing and by revoking 
defendant’s probation on a prior conviction, 
when defendant pleaded guilty to vehicular 
homicide by intoxication, because defendant’s 
conviction was for a Class B felony. Moreover, 
the court found that confinement was neces- 
sary to protect society because defendant had a 
long history of criminal conduct and measures 
less restrictive than confinement were unsuc- 
cessfully applied as defendant was sentenced to 
probation days before the auto accident oc- 
curred. State v. Privett, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 48 (Tenn. Crim. App. 
Jan. 24, 2018). 

Trial court sentenced defendant in the appro- 
priate range for all three sentences for rape of a 
child because it considered the purposes and 
principles of sentencing; the trial court en- 
hanced the second and third sentences based on 
a previous history of criminal behavior consist- 
ing of previous rapes simultaneously adjudi- 
cated, and the trial court was presented with 
evidence that defendant committed a fourth 
rape for which he was not charged. State v. 
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Franklin, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 27, 2018). 

In a case in which defendant was convicted of 
attempted rape and attempted incest and im- 
posed an effective six-year sentence, the evi- 
dence presented at trial and during the sen- 
tencing hearing supported the trial court’s 
application of enhancement factor (6) because 
the victim’s emotional injuries were particu- 
larly great, given that defendant was her 
grandfather and best friend, and that she suf- 
fered from PTSD as a result of the events, 
which necessitated a year of counseling; how- 
ever, even if the trial court misapplied that 
enhancement factor, the misapplication of a 
single enhancement factor did not void defen- 
dant’s sentence, and there was ample evidence 
to apply the additional enhancement factors 
that defendant did not contest. State v. Davis, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 189 
(Tenn. Crim. App. Mar. 14, 2018). 

Trial court did not abuse its discretion by 
sentencing defendant to two years and six 
months, with six months served in jail and the 
remainder served in community corrections, for 
sexual exploitation of a minor by knowingly 
possessing sexual images of minors because the 
court considered the purposes and principles of 
sentencing and clearly stated its reasons for the 
within range sentence. The court also found 
that confinement was necessary to avoid depre- 
ciating the seriousness of the offense and to 
provide an effective deterrence to others. State 
v. Burt, — $.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 190 (Tenn. Crim. App. Mar. 14, 2018), 
appeal denied, — $.W.3d —, 2018 Tenn. LEXIS 
411 (Tenn. July 18, 2018). 

Defendant did not show that his 42-year 
sentence for one count of driving under the 
influence, fourth offense, and three counts of 
aggravated vehicular homicide was improper; 
the trial court sentenced defendant to a within 
range sentence, the trial court filed detailed 
findings of facts to support defendant’s sen- 
tence, including his criminal history and failure 
to comply with conditions of a sentence, and the 
trial court considered the purposes and prin- 
ciples of the Sentencing Act. State v. Fleming, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 218 
(Tenn. Crim. App. Mar. 22, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 420 
(Tenn. July 18, 2018). 

Trial court, after revoking defendant’s com- 
munity corrections sentence, did not abuse its 
discretion in resentencing defendant to a 
within range sentence for possession of cocaine 
and ordering defendant to serve the sentence in 
confinement because defendant had been ar- 
rested for and pleaded guilty to simple posses- 
sion and evading arrest and defendant had a 
previous history of criminal convictions or 
criminal behavior and an extensive history of 
failing to comply with court-ordered drug treat- 
ment programs and of absconding from super- 


CRIMINAL PROCEDURE 


222 


vision. State v. Franklin, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 228 (Tenn. Crim. App. 
Mar. 27, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 442 (Tenn. July 18, 2018). 

Trial court did not err by enhancing defen- 
dant’s sentences and by ordering partial con- 
secutive sentencing, following defendant’s con- 
viction for two counts of aggravated rape, 
aggravated kidnapping, and domestic assault, 
because the court considered defendant’s previ- 
ous history of criminal convictions or criminal 
behavior and use of a deadly weapon, a Taser, 
during the commission of the offenses. The 
court also found that defendant posed a con- 
tinual danger to the community by defendant’s 
criminal activity and anti-societal lifestyle. 
State v. Brown, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 271 (Tenn. Crim. App. Apr. 11, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 525 (Tenn. Aug. 13, 2018). 

In a case in which defendant pled guilty to 
three counts of aggravated sexual battery of his 
biological minor child, the trial court did not err 
in imposing a sentence of 10 years for each 
count to be served in confinement because, 
although the trial court erred in applying the 
enhancement factor that the victim was par- 
ticularly vulnerable, the trial court acted 
within its discretion in refusing to mitigate 
defendant’s sentence as there was a lack of 
proof supporting defendant’s potential for reha- 
bilitation or his military service, and the only 
proof offered concerning his remorse was his 
self-serving statements; and the enhancement 
factor that defendant abused a position of pri- 
vate trust was properly applied. State v. Penny, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 302 
(Tenn. Crim. App. Apr. 23, 2018). 

Trial court properly ordered two of defen- 
dant’s sentences for aggravated child abuse to 
be served consecutively because the court 
found, by a preponderance of the evidence, that 
defendant had an extensive record of criminal 
activity by committing numerous acts of abuse 
against defendant’s children over a period of 
years by beating, starving, and waterboarding 
the victims and engaging in what was best 
analogized to torture by forcing the victims to 
kneel on uncooked rice or handcuffing them in 
uncomfortable positions for several hours. 
State v. McIntosh, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 379 (Tenn. Crim. App. Mar. 
27, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 571 (Tenn. Sept. 13, 2018). 

Trial court did not err in imposing the maxi- 
mum in-range sentence of 40 years for defen- 
dant’s conviction of rape of a child and espe- 
cially aggravated sexual exploitation of a 
minor, as the trial court considered the mitigat- 
ing factors and determined that the enhance- 
ment factors far outweighed any mitigation, 
plus the trial court found the need to protect 
the community from defendant to be para- 
mount. State v. Baskins, — S.W.3d —, 2018 
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Tenn. Crim. App. LEXIS 416 (Tenn. Crim. App. 
May 31, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 553 (Tenn. Sept. 14, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated sexual battery, the 
trial court did not err in sentencing defendant 
to consecutive terms of 25 years as a persistent 
offender with 100% service, for a total effective 
sentence of 50 years, because he had a previous 
history of criminal convictions or criminal be- 
havior in addition to those necessary to estab- 
lish the appropriate range; he had an extensive 
criminal record; he had a history of committing 
violent offenses; the 20-30 range was appropri- 
ate based on defendant being a persistent of- 
fender convicted of a Class B felony; and con- 
secutive sentences were appropriate as 
defendant had been convicted of two or more 
statutory offenses involving sexual abuse of a 
minor. State v. Freels, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 520 (Tenn. Crim. App. July 
13, 2018). 

Trial court did not abuse its discretion by 
ordering that defendant’s sentence for a drug 
related offense be served consecutively to de- 
fendant’s sentence in another case because the 
court found that defendant was a professional 
criminal as defendant had a lengthy criminal 
history, the presentence report showed that 
defendant had only one verified job that lasted 
for just a month, and defendant’s involvement 
in the enterprise of selling drugs was supported 
by defendant’s membership in a criminal gang. 
State v. Carero, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 533 (Tenn. Crim. App. July 18, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 710 (Tenn. Nov. 15, 2018). 

Trial court did not err in imposing the maxi- 
mum sentence of six years for voluntary man- 
slaughter as it was within the statutory range; 
defendant had a history of criminal behavior; 
he possessed and employed a firearm during 
the offense; and he did not hesitate in commit- 
ting a crime when the risk to human life was 
high. State v. Bell, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 539 (Tenn. Crim. App. July 
19, 2018). 

Defendant’s sentence for second degree mur- 
der complied with the purposes and principles 
of the Sentencing Reform Act; the trial court 
found that multiple enhancement factors ap- 
plied and supported these findings with ample 
reasoning, and the trial court did not err in 
failing to apply mitigating factors, as defendant 
did not act under strong provocation because 
the victim was unarmed, he had a sustained 
intent to violate the law as evidenced by the 
fact that he had gone on the run, and he failed 
to appear remorseful. State v. Johnson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 564 
(Tenn. Crim. App. July 27, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to concurrent, within- 
range sentences for second degree murder and 
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aggravated child abuse convictions because the 
court did not err in considering a jail inmate’s 
testimony of defendant’s confession in imposing 
the sentences. Although the court misapplied 
the enhancement factor that the personal inju- 
ries suffered by the victim were particularly 
great to defendant’s aggravated child abuse 
conviction, the court did not wholly depart from 
the statutes in applying enhancement factors. 
State v. Russell, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 581 (Tenn. Crim. App. Aug. 38, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 719 (Tenn. Nov. 14, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to 18 years for aggra- 
vated robbery; defendant did not adduce any 
proof in support of the application of any miti- 
gating factors, such that the trial court did not 
abuse its discretion by refusing to apply any, 
plus the trial court complied with the purposes 
and principles of sentencing and found that 
defendant failed to rehabilitate and likely 
would continue to offend. State v. Crowell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 621 
(Tenn. Crim. App. Aug. 16, 2018). 

Within-range sentence imposed was proper, 
as the evidence supported the trial court’s ap- 
plication of an enhancement for previous his- 
tory of criminal convictions or behavior. State v. 
Talley, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 658 (Tenn. Crim. App. Aug. 24, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
679 (Tenn. Nov. 16, 2018). 

Defendant’s 10-year sentence as a Range I 
offender for aggravated sexual battery was 
proper; his sentence fell within the applicable 
sentencing range and was presumed reason- 
able, the trial court properly weighed the appli- 
cable enhancement factors and found no miti- 
gating factors applied, and the State provided 
sufficient facts to establish that defendant 
abused a position of private trust, which he 
conceded. State v. Bergum, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 705 (Tenn. Crim. App. 
Sept. 18, 2018). 

Defendant’s consecutive sentences of 10 
years, three years, and three years for vehicu- 
lar homicide by intoxication and two vehicular 
assaults were proper because mid-range sen- 
tences were appropriate; the enhancement of 
her sentences was proper based on her actions 
causing a direct risk to the lives of people other 
than the victims, and her long history of unlaw- 
ful drug use; for purposes of consecutive sen- 
tencing, defendant was a dangerous offender as 
she had a long history of substance abuse and 
prior failed attempts at treatment, drove while 
intoxicated, caused a deadly head-on collision, 
and showed no concern for the victims; and 
alternative sentencing was not appropriate as 
she lacked potential for rehabilitation. State v. 
Beasley, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 765 (Tenn. Crim. App. Oct. 11, 2018). 
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Trial court properly considered enhancing 
defendant’s rape of a child sentences on the 
bases of his position of trust and the physiologi- 
cal injuries to the victim from the repeated 
sexual abuse, which resulted in an unwanted 
pregnancy and an abortion; the 35-year sen- 
tence was consistent with the principles and 
purposes of the Sentencing Act. State v. Kimble, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 826 
(Tenn. Crim. App. Nov. 7, 2018). 

Where defendant pled guilty to two counts of 
robbery in case 109738 and to aggravated rob- 
bery and robbery in case 109776, the trial court 
did not err in sentencing defendant as a Range 
II multiple offender to consecutive terms of 
eight years in case 109738 and 14 years in case 
109776 because, although there was no compe- 
tent evidence that there was a high risk to the 
life of someone other than the victim during the 
aggravated robbery with a deadly weapon, and 
the trial court misapplied enhancement factor 
(10), the trial court did not abuse its discretion 
in sentencing defendant within the appropriate 
range for a multiple offender convicted of Class 
B felony aggravated robbery and Class C felony 
robbery. State v. Smith, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 840 (Tenn. Crim. App. 
Nov. 14, 2018). 

Trial court did not err in effectively sentenc- 
ing defendant to 12 years for his aggravated 
assault and aggravated robbery convictions be- 
cause defendant was sentenced to a within- 
range sentence as defendant faced a sentence of 
eight to 12 years for the aggravated robbery, 
and three to six years for the aggravated as- 
sault; the trial court properly applied enhance- 
ment factors based on defendant’s prior offense 
of theft of property, his role as a leader in the 
commission of the crime, his failure to complete 
judicial diversion, and his status on judicial 
diversion at the time of the commission of the 
offense; and the trial court thoroughly and 
completely applied the statutory sentencing 
principles. State v. Godwin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 6 (Tenn. Crim. App. 
Jan. 4, 2019). 

Trial court thoroughly considered and 
weighed the principles of sentencing and all the 
evidence before it, and thus the court upheld 
defendant’s 15-year sentence for aggravated 
burglary, burglary of a habitation under con- 
struction, felony and misdemeanor theft of 
property, and vandalism; the 59-year-old defen- 
dant had a criminal record consisting of six 
prior felony and 22 prior misdemeanor convic- 
tions, he was a leader in the commission of the 
offenses, he had a history of probation and 
parole violations, his actions caused significant 
harm to the community, and alternative sen- 
tencing was not appropriate. State v. Gilley, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 165 
(Tenn. Crim. App. Mar. 14, 2019). 

Sentence of four years on each count of acces- 
sory after the fact to aggravated robbery to be 
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served concurrently was consistent with the 
purposes of sentencing was proper; because 
aggravated robbery was part of defendant’s 
originally charged and indicted offenses, it was 
not an abuse of discretion for the trial court to 
consider the underlying charge when making 
its decision to order confinement, and it was 
also not an abuse of discretion for the trial court 
to rely on the finding that defendant was un- 
truthful as a basis for denying probation. State 
v. Sims, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 189 (Tenn. Crim. App. Mar. 27, 2019). 

Trial court did not abuse its discretion in 
sentencing defendant because it specifically 
considered and applied the mitigating factor 
that defendant’s conduct did not cause serious 
bodily injury; the trial court specifically ac- 
knowledged defendant’s difficult childhood and 
its contribution to his drug issues, but it or- 
dered incarceration due to concern over defen- 
dant’s pattern of failed attempts at alternative 
sentencing. State v. Mathis, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 287 (Tenn. Crim. App. 
May 2, 2019). 

Trial court did not abuse its discretion by 
imposing the within range sentence of three 
and a half years because it considered the 
principles and purposes of sentencing; the trial 
considered and then stated on the record the 
enhancement and mitigating factors considered 
and the reasons for imposing the sentence. 
State v. Mathis, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 287 (Tenn. Crim. App. May 2, 
2019). 


17. Resentencing Proper. 

Trial court did not err in ordering additional 
consecutive sentencing and confinement upon 
resentencing after defendant’s community cor- 
rections sentence had been revoked as defen- 
dant had an extensive record of criminal activ- 
ity, including 45 felony convictions; she was 
charged with additional felonies; she admitted 
that she had used drugs since the age of 18; and 
she continued to use drugs after being released 
on community corrections. State v. Britton, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 680 
(Tenn. Crim. App. Aug. 3, 2017). 

In a case in which defendant pled guilty to a 
lesser-included offense of attempted aggra- 
vated burglary, the trial court did not err in 
revoking defendant’s community corrections 
sentence and resentencing him to 10 years in 
the Department of Correction because defen- 
dant’s range of punishment was eight to 12 
years; defendant had a previous history of 
criminal convictions or behavior in addition to 
those necessary to establish the appropriate 
range; he committed the convicted offense 
while on parole; defendant had a lengthy crimi- 
nal history; and defendant previously had been 
placed on probation four to five times but never 
successfully completed it. State v. Rhodes, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 26, 2018). 
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Defendant failed to demonstrate that the 
trial court abused its discretion in imposing 
partial consecutive sentences because the judg- 
ment and mandate was limited and did not 
provide for the consideration of additional evi- 
dence. State v. Henderson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 254 (Tenn. Crim. App. 
Apr. 18, 2019). 


18. Alternative Sentencing. 

In a case where defendant was indicted for 
second degree murder, but convicted of the 
lesser-included offense of voluntary man- 
slaughter, the trial court did not err in denying 
defendant’s request for an alternative sentence 
because, although defendant did not have a 
prior criminal history, and only one enhance- 
ment factor was applicable — that defendant 
possessed and employed a firearm during the 
offense, the trial court did not find any appli- 
cable mitigating factors; the trial court found 
that defendant was not an appropriate candi- 
date for alternative sentencing as she was 
totally unrepentant from a_ responsibility 
standpoint; and the trial court found that giv- 
ing defendant probation would depreciate the 
seriousness of the offense. State v. Elliott, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 26, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 300 
(Tenn. May 28, 2017). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence like 
probation, as the trial court considered the 
sentencing principles and all relevant facts; 
although the trial court did not explicitly ad- 
dress the mitigating factor that defendant’s 
criminal conduct did not cause or threaten 
serious bodily injury, the trial court considered 
it, but chose to give it little weight, which was 
its province, plus the trial court found that less 
restrictive measures had repeatedly been ap- 
plied to defendant without success. State v. 
Walker, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 200 (Tenn. Crim. App. Mar. 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
451 (Tenn. July 18, 2017). 

In a case where defendant pled guilty to two 
counts of aggravated burglary and one count of 
aggravated assault, the trial court did not err in 
imposing a sentence of confinement because the 
trial court engaged in a detailed and thorough 
analysis to determine whether defendant 
should be granted judicial diversion or proba- 
tion; and the trial court ultimately determined 
that the nature and circumstances of the of- 
fenses, that the need to avoid depreciating the 
seriousness of the offenses, and the fact that 
confinement was particularly suited to provide 
an effective deterrent to others likely to commit 
similar offenses justified the denial of an alter- 
native sentence. State v. Smith, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 208 (Tenn. Crim. 
App. Mar. 20, 2017). 
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In a case where defendant pled guilty to 
various drug-related offenses and received an 
effective sentence of eight years, the trial court 
did not abuse its discretion by denying an 
alternative sentence of probation or community 
corrections because, although defendant was 
eligible for alternative sentencing, he was not a 
favorable candidate for alternative sentencing; 
the trial court concluded that the best chance 
for defendant’s rehabilitation was through in- 
carceration given the highly addictive nature of 
methamphetamine; and, although defendant 
was a prima facie candidate for community 
corrections, the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of methamphetamine-related 
crimes. State v. Potts, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 312 (Tenn. Crim. App. Apr. 
25, 2017). 

In a case in which defendant pled guilty to 
three counts of forgery and received a total 
effective sentence of six years in the Tennessee 
Department of Correction, the trial court did 
not err in denying defendant alternative sen- 
tencing, specifically drug court, because the 
trial court found that considering defendant’s 
criminal history, commission of an offense 
while on bond, previous failures to comply with 
the terms of release, and breach of a private 
trust, he was not a good candidate for drug 
treatment. State v. Garwood, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 573 (Tenn. Crim. App. 
June 30, 2017). 

Trial court did not abuse its discretion in 
refusing judicial diversion because it consid- 
ered the sentencing law and _ principles, 
weighed the required factors, and recited the 
relevant factors; the trial court explained on 
the record why it denied defendant’s request for 
judicial diversion and why the circumstances of 
the offense, statutory rape and solicitation of a 
minor, outweighed the other factors and con- 
cluded judicial diversion would not serve the 
interests of the public or defendant. State v. 
Hodges, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 644 (Tenn. Crim. App. July 20, 2017). 

In a case in which defendant pled guilty to 
theft of property valued at $1000 or more but 
less than $10,000 and possession of drug para- 
phernalia in exchange for an effective sentence 
of eight years with the manner of service to be 
determined by the trial court, the trial court did 
not err in imposing a sentence of confinement 
and in denying defendant full probation be- 
cause defendant had a history of criminal con- 
duct spanning at least 26 years and including 
36 prior convictions; he admittedly had a long 
history of drug abuse; he removed merchandise 
from its appropriate box and replaced it with 
merchandise that was over $1000 more valu- 
able; and he did that after smoking heroin and 
while in possession of drug paraphernalia. 
State v. Hatley, — S.W.3d —, 2017 Tenn. Crim. 
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App. LEXIS 968 (Tenn. Crim. App. Nov. 14, 
2017). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in denying 
defendant probation because, while he pled 
guilty to the reduced charge of attempted ag- 
gravated sexual battery, the evidence sup- 
ported the conclusion that he committed more 
than one completed aggravated sexual battery 
on his adopted daughter while she was under 
13 years old; he obtained custody of the victim, 
removing her from the guardianship of others 
who could have protected her from him; and the 
trial court’s finding that the presentence report 
was very disturbing supported the conclusion 
that it found the crime to be especially shock- 
ing, reprehensible, offensive, and of an exagger- 
ated degree. State v. Sexton, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 8 (Tenn. Crim. App. 
Jan. 5, 2018). 

Trial court did not err in ordering that defen- 
dant serve the 10-year sentence for attempted 
conspiracy to manufacture more than 300 
grams of methamphetamine in confinement, 
and in denying defendant probation because 
the trial court engaged in a detailed and thor- 
ough analysis to determine whether defendant 
should be granted anything less than a sen- 
tence of full confinement and it found that 
defendant had a history of criminal convictions, 
including three felony convictions committed 
while on probation; he had, at least two, possi- 
bly three probation revocations; and the facts 
and circumstances surrounding the offenses 
and the nature of the offenses included cooking 
methamphetamine when there were children 
around. State v. Kilgore, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 13 (Tenn. Crim. App. 
Jan. 10, 2018). 

In a case in which defendant was convicted of 
vandalism of property valued at more than 
$500 but less than $1,000, although the record 
supported the imposition of a two-year sen- 
tence, it did not support a sentence of full 
confinement because a sentence of continuous 
confinement for a conviction of vandalism of 
property valued at less than $1,000 was statu- 
torily prohibited; thus, the case had to be re- 
manded for a new sentencing hearing at which 
the trial court could sentence defendant to 
sentencing alternatives, which included, but 
were not limited to, periodic confinement, work 
release, community corrections, probation, or 
judicial diversion. State v. Beauregard, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 29 
(Tenn. Crim. App. Jan. 16, 2018). 

In a case in which defendant pled guilty to 
reckless aggravated assault, reckless endan- 
germent, driving under the influence, simple 
possession of buprenophine, and simple posses- 
sion of marijuana, the trial court did not err in 
ordering that defendant serve his effective two- 
year sentence in confinement because defen- 
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dant’s extensive criminal history and his lack of 
success while on probation for previous offenses 
justified the denial of alternative sentencing as 
the 29-year-old defendant had prior convictions 
for aggravated burglary, theft, two counts of 
manufacturing a controlled substance, posses- 
sion of a gun during the sale of marijuana, and 
grand larceny; and he violated his probation on 
the aggravated burglary and theft convictions. 
State v. Jones, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 39 (Tenn. Crim. App. Jan. 19, 
2018). 

Trial court properly ordered that defendant 
serve her sentences in confinement because it 
found that confinement was necessary to pro- 
tect society from defendant and that she lacked 
potential for rehabilitation; the trial court was 
greatly troubled by defendant’s likelihood to 
re-offend and her lack of potential for rehabili- 
tation, and it stated defendant posed a threat to 
the public given her prior history and her 
continual disregard of conforming her conduct 
to the requirements of the law. State v. Hotti- 
man, — §.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 159 (Tenn. Crim. App. Feb. 28, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
455 (Tenn. July 19, 2018). 

Trial court did not abuse its discretion in 
denying defendant’s request for full probation, 
following defendant’s convictions for assault 
and contributing to the delinquency of a minor, 
because, in addition to the convictions which 
the 35 year old defendant received in defen- 
dant’s late teens and twenties, defendant also 
had a fairly substantial record of more recent 
criminal activity, including multiple convic- 
tions for DUI and a conviction for domestic 
assault. Defendant also failed to show any 
remorse during the sentencing hearing. State v. 
Edwards, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 434 (Tenn. Crim. App. June 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
589 (Tenn. Sept. 14, 2018). 

In a rape case, the trial court did not err in 
denying a sentence of probation or split confine- 
ment as the court was concerned with a number 
of the responses in the psychosexual evalua- 
tion; a sentence of probation would unduly 
depreciate the seriousness of the offense; and 
the victim testified as to the damage defendant 
caused her. State v. Danoff, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 503 (Tenn. Crim. App. 
July 6, 2018). 

Trial court did not err in ordering defendant 
to serve his six-year sentence for attempted 
aggravated robbery in confinement and in de- 
nying alternative sentencing because confine- 
ment was necessary to avoid depreciating the 
seriousness of the offense and for deterrence as 
the record showed that defendant and co-defen- 
dant attacked the victim at gun point in broad 
daylight in a parking lot as she was leaving a 
store in order to take her money and vehicle; at 
the sentencing hearing, the victim testified that 
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she had a concussion, could not work for one 
month, and she required psychological counsel- 
ing; and she testified that she thought she 
would die during the attack because she had 
seen the faces of defendant and his co-defen- 
dant. State v. Cosby, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 540 (Tenn. Crim. App. July 
19, 2018). 

Trial court did not abuse its discretion when 
it denied defendant’s request for an alternative 
sentence and ordered defendant to serve the 
sentence in the Tennessee Department of Cor- 
rection because the court considered the pur- 
poses and principles of sentencing. Defendant 
had an extensive history of criminal offenses, 
measures less restrictive than confinement had 
on multiple occasions been unsuccessfully ap- 
plied to defendant, and defendant was released 
on community corrections at the time when 
defendant committed the offenses. State v. An- 
drews, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 568 (Tenn. Crim. App. July 30, 2018). 

In a case in which defendant was convicted of 
initiating a process intended to result in the 
manufacture of methamphetamine, the trial 
court correctly sentenced defendant because he 
was not considered a favorable candidate for 
alternative sentencing, and he was ineligible 
for probation as he received a sentence of 11 
years; and denial of a community corrections 
sentence was appropriate as defendant had 
been released on probation in the past and had 
failed to comply with the terms of release, and 
defendant’s rehabilitation potential was poor 
and he was highly likely to reoffend. State v. 
Mathis, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 595 (Tenn. Crim. App. Aug. 9, 2018). 

In a perjury case in which defendant falsely 
accused the father of her child of horrific treat- 
ment, including holding a gun to her head and 
forcible oral, vaginal, and anal sex, the trial 
court did not abuse its discretion by denying 
defendant’s request for full probation and by 
ordering that she serve six months in confine- 
ment because the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of the offense and particularly 
suited to provide an effective deterrence to 
others; she failed to accept responsibility for 
the crime; and she gave a statement for the 
presentence report in which she essentially 
maintained that her allegations against her 
child’s father were true. State v. Riner, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 676 
(Tenn. Crim. App. Sept. 4, 2018). 

Trial court did not abuse its discretion in 
ordering defendant to serve defendant’s sen- 
tence in confinement because the court mainly 
denied defendant’s request for an alternative 
sentence based upon the need to protect society 
by restraining a defendant who had a long 
history of criminal conduct. The trial court also 
mentioned the need to avoid depreciating the 
seriousness of the aggravated assault offense 
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for which defendant was convicted and the 
need for deterrence. State v. Wood, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 55 (Tenn. 
Crim. App. Jan. 28, 2019). 


19. Sentence Upheld. 

Despite the order of protection, defendant 
entered the victim’s place of work where others 
were present, approached the victim and shot 
her, and even after his arrest, continued to 
contact the victim, such that the trial court did 
not impose a sentence, 23 years for attempted 
first degree murder, that was greater than 
deserved for the offense committed; it was 
apparent that the trial court considered the 
purposes and principles of the Sentencing Act 
and did not abuse its discretion. State v. Talley, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 340 
(Tenn. Crim. App. May 5, 2017), appeal denied, 
— §$.W.3d —, 2017 Tenn. LEXIS 503 (Tenn. 
Aug. 16, 2017). 

Even if the court agreed that the trial court 
misapplied one enhancement factor and should 
have considered defendant’s mental illness, de- 
fendant would still not be entitled to relief, as 
the trial court found applicable four other en- 
hancement factors that defendant did not con- 
test, which was more than an adequate basis 
for enhancement; defendant agreed to a sen- 
tencing range of 18 - 23 years, and the trial 
court imposed a within-range sentence for at- 
tempted first degree murder consistent with 
the purposes and principles of the Sentencing 
Act. State v. Talley, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 340 (Tenn. Crim. App. May 
5, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 503 (Tenn. Aug. 16, 2017). 

In an aggravated sexual battery case, defen- 
dant’s sentence of 11 years’ confinement at 
100% was not excessive because the trial court 
did not abuse its discretion in applying en- 
hancement factor number one that defendant 
had a previous history of criminal behavior as 
the victim testified defendant touched him on 
one of the church trips in such a way that made 
him uncomfortable, the trial court referenced 
several such accusations by the victim in a 
recorded phone call and his medical records, 
and defendant put on no proof that those alle- 
gations were false; defendant abused a position 
of public or private trust; and the trial court, as 
was its prerogative, declined to take into ac- 
count any of defendant’s mitigating evidence. 
State v. Alvarado, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 548 (Tenn. Crim. App. June 
27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 677 (Tenn. Oct. 4, 2017). 

Trial court did not err in imposing consecu- 
tive sentencing for defendant’s attempted sec- 
ond degree murder and aggravated robbery 
convictions because defendant was eligible for 
consecutive sentencing based upon his exten- 
sive criminal history and the determination 
that.he was a dangerous offender; defendant 
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was previously convicted of criminal attempt, 
car-jacking, where he violated his diversion, by 
picking up a weapons offense; defendant robbed 
the victims at gunpoint and fired multiple shots 
at them as they attempted to escape; and the 
trial court found that the circumstances of the 
offenses were aggravated and stated that the 
length of the sentence was reasonably related 
to the offenses for which defendant was con- 
victed. State v. Woods, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 569 (Tenn. Crim. App. June 
29, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 840 (Tenn. Nov. 20, 2017). 

Trial court properly ordered defendant to 
serve his sentences consecutively to his sen- 
tences from convictions in another county be- 
cause the convictions were imposed after defen- 
dant was convicted and sentenced in that 
county. State v. Clouse, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 645 (Tenn. Crim. App. 
July 20, 2017). 

Defendant’s 10-year concurrent sentences for 
robbery and carjacking were not excessive 
given defendant’s criminal history and the find- 
ing he was the leader in the commission of the 
offenses. State v. Perkins, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 677 (Tenn. Crim. App. 
Aug. 3, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 892 (Tenn. Dec. 6, 2017). 

Trial court properly imposed a sentence of 
ten years’ confinement because the sentence 
was within the statutory range and presumed 
reasonable; the trial court applied enhance- 
ment factors, none of which were in dispute, 
engaged in an exhaustive analysis of the pur- 
poses and principles of sentencing, and consid- 
ered as mitigating factors defendant’s accep- 
tance of responsibility and specifically noted 
that his allocution to the victim was sincere and 
that he was a person who could be saved. State 
v. Lyczkowski, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 913 (Tenn. Crim. App. Oct. 16, 
2017). 

Defendant’s within-range sentence of 11 
years’ incarceration for aggravated robbery was 
not excessive because defendant had previously 
been adjudicated delinquent for conspiracy to 
commit aggravated robbery and had two pend- 
ing charges in criminal court at the time of 
sentencing; she had previously violated proba- 
tion and did not adhere to her conditions of 
release; and she was a leader in the commission 
of the offense as she initiated contact with the 
victim and asked him to meet her at a desig- 
nated location, and she communicated with 
another man to determine when the robbery 
should occur. State v. Taylor, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 1 (Tenn. Crim. App. 
Jan. 3, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 272 (Tenn. May 17, 2018). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in imposing a 
five-year sentence because defendant was eli- 
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gible for a sentence of three to six years; and, 
although the trial court misapplied the en- 
hancement factor that defendant committed 
the crime to gratify his desire for pleasure or 
excitement as that factor was an element of 
attempted aggravated sexual battery, the trial 
court properly found as a separate enhance- 
ment factor that defendant abused a position of 
trust when he terminated the parental rights of 
the victim’s biological parents and then subse- 
quently sexually abused her. State v. Sexton, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 8 
(Tenn. Crim. App. Jan. 5, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated sexual battery, in 
which the convictions were merged, defendant’s 
12-year sentence, although the maximum, was 
not excessive because he had a history of crimi- 
nal convictions in addition to those necessary to 
establish his range; and he occupied a position 
of private trust with respect to the victim as the 
testimony at trial from the victim, her mother, 
her stepbrother, and defendant himself estab- 
lished that he was the victim’s stepfather and 
that he lived with the victim and her family for 
several years prior to the incident. State v. 
Smith, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 33 (Tenn. Crim. App. Jan. 16, 2018). 

Defendant’s within-range 20-year sentence 
for aggravated arson and attempted first de- 
gree murder was not excessive because (1) 
defendant’s crimes were heinous, (2) defendant 
had a criminal record, (3) defendant was excep- 
tionally cruel and did not hesitate to cause 
great risk to human life, (4) the victim’s injuries 
were particularly great, (5) defendant had not 
complied with prior supervised release, (6) ag- 
gravated arson counts were merged, and (7) 
sentences were concurrent. State v. Boutrous, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 114 
(Tenn. Crim. App. Feb. 16, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 343 
(Tenn: June 6, 2018). 

Trial court properly ordered consecutive sen- 
tencing because the sentences were reasonably 
related to the severity of the offenses, and 
defendant was a dangerous offender; defendant 
operated a vehicle under the influence of alco- 
hol, he allowed children into the vehicle, none 
of the children wore seatbelts, and defendant 
chose to drive over a hill at speeds up to one 
hundred miles per hour. State v. Burnett, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 158 
(Tenn. Crim. App. Feb. 28, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 439 
(Tenn. July 18, 2018). 

Trial court did not err in imposing a sentence 
of confinement and in denying defendant’s re- 
quest for probation or alternative sentencing 
because defendant had a long history of crimi- 
nal conduct and measures less restrictive than 
confinement had been applied unsuccessfully to 
defendant. Defendant was ineligible for com- 
munity corrections because defendant’s convic- 
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tions for reckless endangerment and aggra- 
vated burglary were crimes against a person 
and none of the programs available in the 
community recommended defendant for en- 
hanced probation. State v. Ray, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 162 (Tenn. Crim. 
App. Mar. 2, 2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve partially consecu- 
tive sentences because it found that defendant 
was a professional criminal, had an extensive 
record of criminal activity, and committed the 
offenses while on probation; defendant’s alter- 
native sentence in his federal case was suffi- 
ciently similar to state probation, and thus, it 
was within the trial court’s discretion to con- 
sider that he committed the offenses while on 
federal probation. State v. Woods, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 301 (Tenn. Crim. 
App. Apr. 19, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 506 (Tenn. Aug. 8, 2018). 

Trial court did not abuse its discretion by 
imposing consecutive sentencing on the basis of 
defendant’s extensive criminal history because 
defendant had two Class A misdemeanor con- 
victions and one Class B misdemeanor convic- 
tion, and she had numerous speeding violations 
in the past eight years; despite being injured in 
an accident while driving under the influence, 
defendant continued to drive while under the 
influence of various intoxicants and blatantly 
disregarded the rules of the road. State v. Long, 
—S8.W.3d —, 2018 Tenn. Crim. App. LEXIS 485 
(Tenn. Crim. App. Oct. 3, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 611 (Tenn. 
Sept. 17, 2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve his life sentences 
consecutively because it strongly believed that 
the facts and defendant’s criminal history out- 
weighed any rehabilitation; by the time defen- 
dant had turned twenty years old, he had 
committed two first degree murders, two espe- 
cially aggravated kidnappings, two especially 
aggravated robberies, two aggravated robber- 
ies, and one aggravated assault, and he did not 
introduce any exhibits regarding rehabilita- 
tion. State v. Berry, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 618 (Tenn. Crim. App. Aug. 
15, 2018). 

Trial court did not abuse its discretion by 
rejecting defendant's payment to the victim’s 
insurance carrier as a mitigating factor because 
the carrier was not the “victim,” and defendant 
made the payment to settle a claim it had 
against her; defendant’s payment was the re- 
sult of negotiations with the carrier after her 
guilty plea and was self-serving in that she paid 
the carrier in exchange for a release discharg- 
ing her from further liability to the carrier. 
State v. Lane, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 685 (Tenn. Crim. App. Sept. 10, 
2018). 
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In an aggravated vehicular homicide, aggra- 
vated vehicular assault, and leaving the scene 
of an accident case, defendant’s effective sen- 
tence of 33 years was appropriate because the 
trial court considered the risk and needs as- 
sessment in determining defendant’s sentence, 
but did not err in declining to give it any weight 
as the assessment’s conclusion that defendant 
had a low risk of reoffending was inconsistent 
with the evidence of his four driving under the 
influence convictions and other drug- and alco- 
hol-related convictions, his multiple failed at- 
tempts at rehabilitation, his continued use of 
drugs, and the fact that he ran over two people 
in broad daylight while so intoxicated that he 
was unable to stay awake. State v. Solomon, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 788 
(Tenn. Crim, App. Oct. 23, 2018). 

Trial court did not abuse its discretion in 
finding that defendant was a dangerous of- 
fender, that an extended sentence was neces- 
sary to protect the public from future criminal 
conduct, and that an extended sentence was 
reasonably related to the severity of the of- 
fenses, given that after taking the property of 
the victim, defendants shot seven or eight times 
at the victim’s fleeing vehicle, and one of the 
slugs fired struck the victim in the back of his 
head, killing him. State v. Vance, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 827 (Tenn. Crim. 
App. Nov. 7, 2018). 

Trial court did not err in sentencing defen- 
dant to the maximum sentence of six years for 
robbery, four years for felony evading arrest, 
and 11 months and 29 days for misdemeanor 
evading arrest because he had multiple arrests 
in his two years as an adult; he possessed a 
firearm during the commission of the offense; 
he previously failed to comply with the condi- 
tions of a sentence involving release into the 
community; he was released on bail or pretrial 
release when he committed the crime; and the 
offense of felony evading arrest involved more 
than one victim as the proof showed defendant 
crashed into a car containing multiple people. 
State v. Derring, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 32 (Tenn. Crim. App. Jan. 16, 
2019). 

Sentence and fines that were imposed for 
defendant’s possession with intent to sell/de- 
liver and possession of drug paraphernalia con- 
victions were in accordance with the applicable 
sentencing principles because the concurrent 
sentence was within the statutory range as 
defendant was a Range II, multiple offender 
with felony and misdemeanor convictions. The 
trial court also noted that defendant was on 
parole when committing the offenses and that 
not imposing some sentence to serve would 
have taken away from the seriousness of the 
offense. State v. Boykin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 124 (Tenn. Crim. App. 
Feb. 21, 2019). 


40-35-211 


Trial court did not abuse its discretion by © 


imposing the maximum sentence—when defen- 
dant pleaded guilty to soliciting sexual exploi- 
tation of a minor—because the court considered 
the applicable factors and accordingly imposed 
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a sentence that was within the appropriate 
range and in compliance with the sentencing 
principles and purposes. State v. Gantt, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 213 
(Tenn. Crim. App. Apr. 4, 2019). 


40-35-211. Court to impose determinate sentences only. 


In fixing a sentence for a felony or misdemeanor, the court shall impose a 
specific sentence length for each offense: 


(1) Specific sentences for a felony shall be for a term of years or months or 
life, if the defendant is sentenced to the department of correction; or a 
specific term of years, months or days if the defendant is sentenced for a 
felony to any local jail or workhouse. Specific sentences for a misdemeanor 
are for a specific number of months or days or hours or any combination 
thereof. There are no indeterminate sentences. Sentences for all felonies and 
misdemeanors are determinate in nature, and the defendant is responsible 
for the entire sentence undiminished by sentence credits of any sort, except 
for credits authorized by § 40-23-101 relative to pretrial jail credit, or 
§§ 33-5-406 and 33-7-102 relative to mental examinations and treatment, 
and prisoner sentence reduction credits authorized by § 41-21-236. 

(2) If the minimum punishment for any offense is imprisonment in the 
penitentiary for one (1) year, but in the opinion of the court the offense 
merits a lesser punishment, the defendant may be sentenced to the local jail 
or workhouse for any period less than one (1) year, except as otherwise 
provided. 

(3) Ifa defendant is convicted of an offense designated as a felony but the 
court imposes a sentence of less than one (1) year in the local jail or 
workhouse, the defendant shall be considered a felon but shall be sentenced 
as in the case of a misdemeanor, and, therefore, shall be entitled to sentence 
credits under § 41-2-111. Upon the defendant becoming eligible for work 
release, furlough, trusty status or related rehabilitative programs as speci- 
fied in § 40-35-302(d), the defendant may be placed in the programs by the 
sheriff or administrative authority having jurisdiction over the local jail or 


workhouse. 


History. 
Acts 1989, ch. 591, § 6; 2000, ch. 947, § 8J. 


Sentencing Commission Comments. This 
section requires that a determinate sentence be 
imposed in all felony and misdemeanor cases. 
Subdivision (1) permits a reduction of the sen- 
tence for certain types of pretrial jail credits 
- and prisoner sentence reduction credits as pro- 
vided in other sections. 

Subdivision (2) continues the practice of prior 
law which permits the trial judge to reduce 
sentences to less than one year where the 
minimum statutory penalty is one year. Under 
the sentencing grid, this would be possible for a 
Class E, Range I, offender. The sentence is still 
considered a felony, but the court may impose a 
sentence of less than one year to be served in 
the local jail or workhouse. In such instances, 


subdivision (3) allows some aspects of misde- 
meanor sentencing to apply. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
8§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-3815, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
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have been retained, but do not reflect 1995 or (Raybin), §§ 27.194, 32.80, 32.81, 32.121, 
subsequent legislation. 32.132, 32.133, 32.224, 38.202. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 48; 24 Tenn. Juris., Ver- 
dict, § 12. 


Cross-References. 
Execution of judgment, title 40, ch. 23. 
Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title Attorney General Opinions. 


fe Sead Sentence credits pursuant to § 41-2-111 for 
Textbooks. inmates in county jails or workhouses, OAG 
Tennessee Criminal Practice and Procedure 00-051, 2000 Tenn. AG LEXIS 51 (3/20/00). 


NOTES TO DECISIONS 


Analysis whole, and particularly reading T.C.A. § 40-35- 
211(2) and (3) (2014) together in light of the 

Sentencing Commission Comments, the Su- 

preme Court of Tennessee concludes that § 40- 

1. Parole. 35-211(3) applies only to the circumstances 
The fact that the board of paroles may grant described in § 40-35-211(2), i.e., where a defen- 
or deny parole does not convert a determinate dant is convicted of a felony with a minimum 


sentence into an indeterminate sentence in one-year sentence and the trial court imposes a 
violation of T.C.A. § 40-35-211. Baker v. State, antence of less than one year. Under current 


ae Heniag dimen toons rim. App. LEXIS law, only Class E felonies meet the description 

; j : 4 provided in § 40-35-211(2). Ray v. Madison 

2. Applicability. Cty., 586 S.W.3d 824, 2017 Tenn. LEXIS 473 
Reading T.C.A. § 40-35-211 (2014) as a (Tenn. Aug. 16, 2017). 


1. Parole. 
2. Applicability. 


40-35-212. Court to determine location and conditions of sentence — 
Probation — Retention of jurisdiction during sentence. 


(a) In imposing a sentence, the court shall determine under what conditions 
a sentence will be served as provided by law. A defendant may be sentenced to 
the department of correction unless prohibited by § 40-35-104(b). 

(b) A court may also order probation where a defendant is eligible by law 
either: 

(1) Immediately upon sentencing; 

(2) In conjunction with a specific period of confinement pursuant to 
§ 40-35-306; or 

(3) In conjunction with a period of periodic confinement pursuant to 
§ 40-35-3077. 

(c) Unless the defendant receives a sentence in the department, the court 
shall retain full jurisdiction over the manner of the defendant’s sentence 
service. 

(d)(1) Notwithstanding subsection (c), the court shall retain full jurisdiction 

over a defendant sentenced to the department during the time the defendant 

is being housed in a local jail or workhouse awaiting transfer to the 
department. The jurisdiction shall continue until the defendant is jaa ne 
transferred to the physical custody of the department. 

(2) The sheriff shall promptly transfer any inmate sentenced to the 
department of correction who is being housed in the sheriffs local jail 
awaiting transfer when called upon to do so by a department of correction 
official. The department shall notify the sheriff in writing of the date the 
department intends to take custody of the inmate for transfer to the 
department. The notice shall be given as soon as practicable before the 
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transfer date. Failure to do so shall result in the state withholding any 
housing reimbursement allowance that might otherwise be due the county 
for housing the inmate for any day or portion of a day that the sheriff fails 
or refuses to transfer custody of the inmate to the department after being 
requested in writing to do so. The department shall notify each sheriff of the 
provisions of this subdivision (d)(2) and the consequences for failing to 


comply with it. 


History. 
Acts 1989, ch. 591, § 6; 2005, ch. 174, § 2. 


Sentencing Commission Comments. This 
section is similar to prior law with one major 
exception. Subsection (a) requires felony sen- 
tences to be served in the department of correc- 
tion unless prohibited by § 40-35-104(b), which 
contains the local county option for incarcera- 
tion of certain types of felons. 

Subsection (b) permits the court to sentence a 
defendant to probation supervision either im- 
mediately or as part of a periodic or split 
confinement. 

Subsections (c) and (d) provide that the judge 
has full jurisdiction to modify the terms and 
conditions of any sentence unless the defendant 
has been sentenced to the department. There 
are two exceptions. First, the trial judge may 
modify the sentence for a defendant sentenced 
to the department where the defendant is 
awaiting transportation to the department. 
Second, as provided in § 40-35-319(b), sen- 
tences may be modified pursuant to Tenn. R. 
Crim. P. 35(b), which permits modifications 
within 120 days of sentencing. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 


201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-48-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Execution of judgment, title 40, ch. 23. 

Housing state prisoners, reimbursement of 
costs, § 41-8-106. 

Probation, paroles and pardons, title 40, ch. 
28. 

Reimbursement of jailer for keeping state 
prisoners, § 8-26-106. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 35 of the 
Tennessee Rules of Criminal Procedure. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.125, 32.250, 32.256. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 42, 45. 


NOTES TO DECISIONS 


Analysis 


. Authority of Court. 

. Jurisdiction. 

. Consecutive Sentences. 

. Transfer of Supervision Not Authorized. 
. Revocation While Inmate on Parole. 


=a OP WON eH 


. Authority of Court. 

Trial court was not authorized to impose 
special restrictions upon defendant’s movement 
and use of the telephone as conditions of the 
defendant’s serving the maximum sentence in 
confinement so as to obligate the sheriff to 
enforce them. State v. Smith, 909 S.W.2d 471, 
1995 Tenn. Crim. App. LEXIS 566 (Tenn. Crim. 
App. 1995). 


Where defendant initially received a 10-year 
sentence, the trial court lost jurisdiction when 
he was transferred to the department of correc- 
tion, and, upon revocation of his suspended 
sentence for parole violation, the court had 
authority to commence execution of the original 
judgment or to modify the conditions of super- 
vision and extend the probationary period up to 
two years, but it did not have authority to 
increase defendant’s original sentence. State v. 
Bowling, 958 S.W.2d 362, 1997 Tenn. Crim. 
App. LEXIS 656 (Tenn. Crim. App. 1997). 

Although a trial court loses jurisdiction over 
the sentence after a defendant is in the custody 
of the department of correction, T.C.A. § 40-35- 
212(d) does not prevent a reversal of the sen- 
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tence and a remand for a new sentencing pro- 
ceeding. State v. Blackstock, 19 S.W.3d 200, 
2000 Tenn. LEXIS 168 (Tenn. 2000). 

Trial court did not lose jurisdiction to modify 
defendant’s sentence under Tenn. R. Crim. P. 
35 as a result of defendant being in the physical 
custody of the Tennessee Department of Correc- 
tion because his motion to modify was filed 
within 120 days after the date the sentence was 
imposed. In contrast to Tenn. R. Crim. P. 35, 
T.C.A. § 40-35-212 only permitted the trial 
court to modify a Tennessee Department of 
Correction sentence for a defendant who was 
held locally and had not been transferred to the 
penitentiary. State v. Edenfield, 299 S.W.3d 
344, 2009 Tenn. Crim. App. LEXIS 290 (Tenn. 
Crim. App. Apr. 21, 2009). 


2. Jurisdiction. 

Trial court had full jurisdiction over defen- 
dant because she was originally incarcerated in 
the county, she remained incarcerated in the 
county through the time her petition for sus- 
pended sentence was filed, and her physical 
custody was never transferred to the Tennessee 
Department of Corrections. State v. Lloyd, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 776 
(Tenn. Crim. App. Oct. 17, 2018). 


3. Consecutive Sentences. 
Running a sentence consecutively does not 
alter a condition of probation supervision, and 
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does not make the sentence more onerous. 
State v. Malone, 928 S.W.2d 41, 1995 Tenn. 
Crim. App. LEXIS 883 (Tenn. Crim. App. 1995), 
rehearing denied, — S.W.2d —, 1995 Tenn. 
Crim. App. LEXIS 994 (Tenn. Crim. App. Dec. 
15, 1995), overruled in part, State v. Cantrell, 
1999 Tenn. Crim. App. LEXIS 1245 (Tenn. 
Crim. App. Dec. 16, 1999). 


4. Transfer of Supervision Not Autho- 
rized. 

T.C.A. § 40-35-212(c) does not permit a trial 
court to transfer supervision over probation to 
the department of correction. State v. Malone, 
928 S.W.2d 41, 1995 Tenn. Crim. App. LEXIS 
883 (Tenn. Crim. App. 1995), rehearing denied, 
— §.W.2d —, 1995 Tenn. Crim. App. LEXIS 994 
(Tenn. Crim. App. Dec. 15, 1995), overruled in 
part, State v. Cantrell, 1999 Tenn. Crim. App. 
LEXIS 1245 (Tenn. Crim. App. Dec. 16, 1999). 


5. Revocation While Inmate on Parole. 

A trial court has the authority to revoke 
probation if a defendant commits another crime 
after the entry of judgment but before the 
probationary term begins. State v. Malone, 928 
S.W.2d 41, 1995 Tenn. Crim. App. LEXIS 883 
(Tenn. Crim. App. 1995), rehearing denied, — 
S.W.2d —, 1995 Tenn. Crim. App. LEXIS 994 
(Tenn. Crim. App. Dec. 15, 1995), overruled in 
part, State v. Cantrell, 1999 Tenn. Crim. App. 
LEXIS 1245 (Tenn. Crim. App. Dec. 16, 1999). 


40-35-213. Eligibility for work release program. 


(a) Notwithstanding any other law to the contrary, no person convicted of a 
sexual offense or violent sexual offense as defined in § 40-39-202, whether in 
the custody or control of the department of correction, a local government or a 
private prison contractor, shall be eligible for any work release program offered 
by or that may be offered by the correctional facility in which the offender is 
housed. 

(b) As used in subsection (a), “work release program” includes any assign- 
ment to a work crew in which a prisoner is permitted to go out into the 
community, whether supervised or unsupervised, but does not include a work 
assignment to TRICOR or any TRICOR facility. 


History. 
Acts 2008, ch. 901, § 2. 


40-35-214. Transfer from county for plea and sentence. 


(a) A defendant arrested, held or present in a county, other than that in 
which an indictment or information is pending against the defendant, may 
state in writing that the defendant wishes to plead guilty, to waive trial in the 
county in which the indictment or information is pending and to consent to the 
disposition of the case in the county in which the defendant was arrested, held 
or present, subject to the approval of the district attorney general and the court 
having criminal jurisdiction for each county. Upon receipt of the defendant’s 
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statement and of the written approval of the appropriate district attorneys 
general and courts, the clerk of the court in which the indictment or 
information is pending shall transmit the papers in the proceeding or certified 
copies of the papers to the clerk of the court for the county in which the 
defendant was arrested, held or present, and the prosecution shall continue in 
that county. 

(b) A defendant arrested, held or present in a county other than the county 
in which a charge is pending against the defendant may state in writing that 
the defendant wishes to plead guilty, to waive trial in the county in which the 
warrant was issued and to consent to the disposition of the case in the county 
in which the defendant was arrested, held or present, subject to the approval 
of the district attorney general and the court having criminal jurisdiction for 
each county. Upon receipt of the defendant’s statement and the written 
approval of the appropriate district attorneys general and courts, the clerk of 
the court for the county in which the warrant was issued shall transmit the 
papers in the proceeding or certified copies thereof to the clerk of the court 
having jurisdiction over the offense charged in the warrant for the county in 
which the defendant was arrested, held or present, and the prosecution shall 
continue in that county. When the defendant is brought before the court to 
plead to a charge filed in the county where the warrant was issued, the 
defendant may at that time waive indictment and the prosecution may 
continue based upon the indictment or information originally filed. 

(c) If, after the proceeding has been transferred pursuant to subsection (a) 
or (b) the defendant pleads not guilty, the clerk shall return the papers to the 
court in which the prosecution was commenced, and the proceeding shall be 
restored to the docket of that court. The defendant’s statement that the 
defendant wishes to plead guilty shall not be used against the defendant. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. This 
provision is identical to prior law and permits 
disposition of cases arising from several coun- 
ties in a single county where the parties and 
respective courts agree. This section is similar 
to Rule 20, Federal Rules of Criminal Proce- 
dure. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A,, 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 


40-35-215. Sentence calculation. 


ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.57. 


Attorney General Opinions. 

Fines and court costs collected after a trans- 
fer are paid to the county in which the indict- 
ment was found, i.e., the sending court, OAG 
05-110, 2005 Tenn. AG LEXIS 112 (7/12/05). 


(a)(1) The chief administrator of any local jail, workhouse or other facility in 
which persons serve criminal sentences on nonconsecutive days or in any 
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manner other than continuous confinement or day for day shall formulate 

and reduce to writing the method by which the facility calculates the service 

of an hour, day and month. 

(2) As used in this section “service of an hour, day or month” means the 
period of time a person must be incarcerated in the facility in order to reduce 
the person’s court imposed sentence by an hour, day or month. 

(b) At the first meeting of the county or municipal legislative body in which 
the facility is located, conducted after July 1, 1995, the chief administrator 
shall submit the formulation of the method of sentence calculation required by 
subsection (a) to the legislative body for its approval. The legislative body shall 
approve or modify and approve the sentence calculation. 

(c) Upon the approval by the legislative body of the facility's sentence 
calculations, the chief administrator shall publish the sentence calculations 
and cause them to be prominently posted at the local jail, workhouse or facility 
for which they are applicable. 


History. 
Acts 1995, ch. 440, § 1. 


40-35-216. First hours served hour for hour. 


Notwithstanding any other law or judgment of conviction to the contrary, the 
first forty-eight (48) hours of any sentence that a defendant is permitted to 
serve on nonconsecutive days, or in any manner other than continuous 
confinement or day for day, shall be served hour for hour. This section shall 
only apply to sentences imposed pursuant to § 55-10-402. 


History. 
Acts 1995, ch. 440, § 1; 2018, ch. 154, § 37. 


40-35-217. Sentence conditioned or based upon defendant submitting 
to birth control, sterilization, or family planning services 
prohibited. 


(a) As used in this section, “sterilization” means the process of rendering 
an individual incapable of sexual reproduction by castration, vasectomy, 
salpingectomy, or some other procedure and includes endoscopic techniques 
for female sterilization that can be performed outside of a hospital without 
general anesthesia such as culdoscopic, hysteroscopic, and laparoscopic 
sterilization. 

(b) No guilty plea agreement or plea of nolo contendere shall be accepted 
by the court nor shall any criminal sentence be imposed by a judge if any 
part of the plea or sentence is in whole or in part conditioned or based upon 
the criminal defendant submitting to any form of temporary or permanent 
birth control, sterilization, or family planning services, regardless of 
whether the defendant’s consent is voluntarily given. 

(c) Asentencing court shall not make a sentencing determination that is 
based in whole or in part on the defendant’s consent or refusal to consent to 
any form of temporary or permanent birth control, sterilization, or family 
planning services, regardless of whether the defendant’s consent is volun- 
tarily given. 
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(d) This section shall not apply to the provision of educational services on 
the matters of temporary or permanent birth control, sterilization, or family 


planning services. 
History. 
Acts 2018, ch. 917, § 1. 


Compiler’s Notes. 
Acts 2018, ch. 917, § 3 provided that the act, 


* 


which enacted this section, shall apply to any 
plea agreement or plea of nolo contendere en- 
tered into or sentencing determination made on 
or after May 1, 2018. 


PART 3 
SENTENCES 


40-35-3011. Fixing of fine by court or jury. 


(a) Where the offense is punishable by a fine of fifty dollars ($50.00) or less, 
the court shall fix the fine in accordance with § 40-35-111. 

(b) In a case where the range of punishment includes a fine in excess of fifty 
dollars ($50.00), the jury finding the defendant guilty shall also fix the fine, if 
any, in excess of fifty dollars ($50.00). The jury shall report such fine with a 
verdict of guilty. When imposing sentence, after the sentencing hearing, the 
court shall impose a fine, if any, not to exceed the fine fixed by the jury. The 
defendant may waive the right to have a jury fix the fine and agree that the 
court fix it, in which case the court may lawfully fix the fine at any amount that 
the jury could have. If a plea agreement imposing a fine in excess of fifty dollars 
($50.00) and the defendant’s written waiver of the constitutional right to have 
a jury fix the fine are accepted by the court, the court may pronounce sentence, 
including the fine, without a jury. If the conviction is upon a guilty plea and 
there is no jury waiver as provided in this subsection (b), a jury shall be 
impaneled to fix the fine, if any, to be imposed by the court in an amount not 


to exceed the fine fixed by the jury. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. The 
Tennessee constitution provides that a trial 
judge may not impose a fine in excess of $50.00 
unless the defendant waives this constitutional 
right or the parties waive a trial by jury. See 
State v. Sanders, 735 S.W.2d 856 (Tenn. Crim. 
App. 1987). This section implements this con- 
stitutional requirement. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
8§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-438-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 


Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

The code commission changed the reference 
from § 40-35-112 to § 40-35-111 in (a). 


Cross-References. 

Execution of judgment, title 40, ch. 23. 

Fines, title 40, ch. 24. 

Penalties for felonies and misdemeanors, 
§ 40-35-111. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 7.7, 7.12, 22.74, 25.2, 25.4, 30.73, 
32.21. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 438, 45; 20 Tenn. Juris., 
Pardon and Parole, § 7. 
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Attorney General Opinions. jury, OAG 05-160, 2005 Tenn. AG LEXIS 162 
A defendant can waive, over the objection of (10/17/05). 
the state, his or her right to have fines set by a 


NOTES TO DECISIONS 


1. Fine Set by Jury. which prescribes a minimum and maximum 
Trial court imposed the mandatory minimum allowable fine, does not permit judicial discre- 
fine required by T.C.A. § 55-10-403(a)(1), but a tion and may only be imposed by a jury. State v. 
remand was necessary for the empanelling ofa Jaco, — S.W.3d —, 2017 Tenn. Crim. App. 
jury to fix the fine; the fine in § 55-10-403(a)(1), LEXIS 518 (Tenn. Crim. App. June 20, 2017). 


40-35-302. Misdemeanor sentencing — Rehabilitative program credits 
— Probation — Supervision of defendants on probation. 


(a) In imposing a sentence for a misdemeanor, the court may conduct a 
separate sentencing hearing. If the court does not conduct a separate sentenc- 
ing hearing, the court shall allow the parties a reasonable opportunity to be 
heard on the question of the length of any sentence and the manner in which 
the sentence is to be served. 

(b) In imposing a misdemeanor sentence, the court shall fix a specific 
number of months, days or hours, and the defendant shall be responsible for 
the entire sentence undiminished by sentence credits of any sort except for 
credits authorized by § 40-23-101, relative to pretrial jail credit, or §§ 33-5- 
406 and 33-7-102, relative to mental examinations and treatment, and credits 
awarded in accordance with either, but not both, § 41-2-11l or§ 41-2-147. The 
court shall impose a sentence consistent with the purposes and principles of 
this chapter. 

(c) When a defendant is serving a misdemeanor sentence, the defendant 
shall be continuously confined for the duration of the sentence except as 
provided in subsections (d) and (e); provided, that nothing in this section shall 
be construed as prohibiting a defendant, in the discretion of the workhouse 
superintendent or sheriff, from participating in work crews during the time the 
defendant is to be continuously confined. 

(d) In imposing a misdemeanor sentence, the court shall fix a percentage of 
the sentence that the defendant shall serve. After service of such a percentage 
of the sentence, the defendant shall be eligible for consideration for work 
release, furlough, trusty status and related rehabilitative programs. The 
percentage shall be expressed as zero percent (0%), ten percent (10%), twenty 
percent (20%), thirty percent (30%), forty percent (40%), fifty percent (50%), 
sixty percent (60%), seventy percent (70%) but not in excess of seventy-five 
percent (75%). If no percentage is expressed in the judgment, the percentage 
shall be considered zero percent (0%). When the defendant has served the 
required percentage, the administrative authority governing the rehabilitative 
program shall have the authority, in its discretion, to place the defendant in 
the programs as provided by law. In determining the percentage of the 
sentence to be served in actual confinement, the court shall consider the 
purposes of this chapter, the principles of sentencing and the enhancement and 
mitigating factors set forth in this chapter and shall not impose such 
percentages arbitrarily. 

(e) The court has authority to place the defendant on probation either: 


40-35-302 CRIMINAL PROCEDURE 238 


(1) After service of a portion of the sentence in periodic confinement or 
continuous confinement; or 

(2) Immediately after sentencing. | : 

(f)(1) The general sessions courts shall not place a defendant who is 
convicted of a misdemeanor on probation under the supervision of the state 
department of correction. Nothing in this subsection (f) is intended to restrict 
the use, where necessary, of any county or public probation service or private 
probation company established for the purpose of supervising defendants 
convicted of misdemeanors, unless the offender is currently being supervised 
by the state department of correction on a felony offense. 

(2) When a person employed to provide probation services to defendants 
convicted of a misdemeanor, whether employed by a municipality, county, 
public or a private probation company, is first assigned a new probationer, 
the person shall conduct a search of the Tennessee bureau of investigation’s 
sexual offender and violent sexual offender registration, verification and 
tracking database to determine if the probationer is a sexual offender or 
violent sexual offender. If so, the probation officer shall inform the sentenc- 
ing judge of the probationer’s status, if the status is not already known. If the 
probationer remains on probation, the officer shall also monitor the proba- 
tioner’s compliance with the requirements of § 40-39-211. 

(g)(1) Except as provided in subdivision (g)(2): 
(A) A private entity that provides probation supervisory services shall 
be required to perform all of the following: 

(i) Provide a report to the clerk of the criminal court and general 
sessions court in each judicial district in which the entity proposes to 
provide misdemeanor probation services on a quarterly basis in a form 
and manner as is specified by the clerk; provided, that the report shall 
contain all of the information required in subdivision (g)(1)(G); 

(ii) Provide an application form to all of the criminal court and 
general sessions court judges in each judicial district in which the entity 
proposes to provide misdemeanor probation services. The application 
shall be on a form and in a manner specified by the judges and shall 
contain all of the information required by subdivision (g)(1)(E); 

(iii) Supervise all misdemeanor defendants sentenced by a proper 
order of probation to be supervised by the entity and to assist the 
defendants so sentenced in completing all court-ordered conditions of 
probation; 

(iv) Maintain documentation on all misdemeanor defendants sen- 
tenced to be supervised by the entity. All books, records, and documen- 
tation maintained by the entity relating to work performed or money 
received for the supervision of misdemeanor defendants so sentenced 
must be maintained for a period of three (3) full years from the date of 
the final payment or audit. The books, records, and documentation are 
subject to a fiscal and performance audit and review at any reasonable 
time and upon reasonable notice by the court or courts in which the 
entity operates, or by their duly appointed representatives, and by the 
comptroller of the treasury as deemed necessary or appropriate. The 
comptroller of the treasury may appoint a certified public accountant to 
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prepare the audit. The entity being audited by either the comptroller of 
the treasury or the comptroller’s designee shall pay the cost of the audit. 
Officials of the entity shall cooperate fully with the comptroller of the 
treasury or its designee in the performance of the audit; and 

(v) Any additional duties that the judge or judges of the courts for 
which the entity provides misdemeanor probation supervisory services 
may in writing require; 
(B) The following minimum education standards are required for cer- 


tain employees of an entity established for the purpose of supervising 
misdemeanor probationers: 


(i) The chief executive officer of an entity offering probation supervi- 
sion shall have a bachelor’s degree from an accredited university in any 
of the following fields: criminal justice, administration, social work or 
the behavioral sciences and two (2) years of experience in criminal 
justice or social work; provided, that four (4) years of professional 
administrative experience with an organization providing services in 
criminal justice or social work may be substituted for the bachelor’s 
degree; and 

(ii) An employee responsible for providing probation supervision and 
employed by an entity shall have at least four (4) years of experience in 
a criminal justice or a social services agency providing counseling 
services or shall have a bachelor’s degree or associate’s degree from an 
accredited college or university; 

(C) Any entity providing probation supervisory services shall post a 


liability insurance policy and a performance bond in the amounts stated: 


(i) A lability insurance policy in an amount at least equal to the 
limits of governmental liability established in the Governmental Tort 
Liability Act, compiled in title 29, chapter 20, that is in effect on the date 
the services are provided. Nothing in this subdivision (g)(1)(C)G) shall 
be construed as prohibiting the entity from carrying a liability insurance 
policy in excess of the limits of liability provided in the Governmental 
Tort Liability Act. The policy shall be for the purpose of reimbursing an 
injured or aggrieved party for any damages or expenses for which the 
entity providing probation supervisory services is found liable by a court 
of competent jurisdiction; 

(ii) A performance bond issued by a corporate surety in the amount of 
twenty-five thousand dollars ($25,000). The bond shall be to provide 
recourse to the governmental entity for which the entity is providing 
probation supervisory services in the event of nonperformance, default, 
bankruptcy or failure of the entity to perform the required services; 

(iii) The comptroller of the treasury shall design a uniform perfor- 
mance bond form to be used by all private entities providing misde- 
meanor probation supervisory services in this state; 

(iv) A copy of the liability insurance policy and the performance bond 
shall be filed with the clerk of all courts in each county in which the 
entity proposes to provide probation supervisory services; 

(D) Any entity providing or proposing to provide misdemeanor proba- 


tion services shall investigate the criminal record for each employee and 
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shall include in its application form any criminal conviction of each 
employee; 

(E) The application form required by subdivision (g)(1)(A)Gi) shall 
contain the following information: 

(i) The title of the entity; 

(ii) Its form of business organization; 

(iii) The office and mailing address of the entity; 

(iv) The names of the employees who will provide services and their 
position with the entity and their credentials; 

(v) Asworn statement that the credentials of all employees meet the 
minimum standards under subdivision (g)(1)(B); 

(vi) A sworn statement that a criminal record search has been 
conducted and, if a criminal conviction has been discovered, the name of 
the employee and the criminal conviction; 

(vii) A credit history of the entity including any judgments or law- 
suits; and 

(viii) A description of the services to be provided by the entity and the 
fee structure for the services to be provided; 

(F) The application required by subdivision (g)(1)(A)(i) shall also con- 
tain an affidavit filed under penalties of perjury that it is complete and 
accurate and contains all of the information required by subdivision 
(g)(1)(E). The application with the affidavit shall be filed with the clerk of 
the criminal court and general sessions court in each judicial district in 
which the entity proposes to provide misdemeanor probation services; 

(G) The quarterly report required to be filed pursuant to subdivision 
(g)(1)(A)G) shall include the following information: 

(i) The caseload for the entity; 

Gi) The number of contact hours with offenders; 

(iii) The services provided; 

(iv) The number of filings for probation revocation and their 
dispositions; 

(v) A financial statement including administrative costs and service 
costs; and 

(vi) Contributions, if any, to the criminal injuries compensation fund; 
(H)G) Itis an offense for a governmental employee, including a judge, or 
the employee’s immediate family, to have a direct or indirect personal 
interest in a private entity that provides probation supervisory services 
or to receive anything of value in an individual capacity from the entity; 

Gi) It is an offense for a private entity that provides probation 
Supervisory services to give or offer to give anything of value to a 
governmental employee, including a judge, or the employee’s immediate 
family, in the employee’s individual capacity; 

(iii) A violation of subdivision (g)(1)(H)(i) or (g)(1)(H)(ii) is a Class C 
misdemeanor; and 

(iv) This section shall not be construed to amend or abridge any 
contract or operating agreement between any court or county govern- 
ment and any agency or individual presently supplying probation 
supervisory services to a court or county government pursuant to this 
chapter; 
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(I) No private corporation, enterprise, or agency contracting to provide 
probation services under this section shall engage in any of the following: 
(i) Any employment, business or activity that interferes or conflicts 
with the duties and responsibilities under the contracts authorized by 
this section; 

(ii) No corporation, enterprise or agency shall have personal business 
dealings, including, but not limited to, lending money, with probationers 
under its supervision; and 

(iii) No corporation, enterprise or agency shall permit any person to 
supervise a probationer who is a member of the supervisory personnel’s 
immediate family; 

(J) As used in this subdivision (g)(1), “immediate family” means and 
includes the supervisor’s mother, father, siblings, adult children or mater- 
nal and paternal grandparents. 

(2) Except for fiscal and performance audits and reviews conducted by the 
comptroller of the treasury or the comptroller’s designee in accordance with 
subdivision (g)(1)(A)(Gv), subdivision (g)(1) does not apply in counties having 
a population, according to the 1990 federal census or any subsequent federal 
census, of: 


not less than nor more than 
4,700 4,750 
7,100 VTS 
27,500 27,750 
31,500 7 31,800 
31,900 32,200 
34,500 34,730 
40,200 40,500 


(h) As used in this section, the term “governmental employee” means 
employees and officials of the state and its political subdivisions who are 
employed as law enforcement employees or officials, probation and parole 
employees or officials, judicial employees or officials or correctional employees 
or officials, including employees and officials of jails and workhouses. 

(i)(1) As used in this subsection (i), “sterilization” means the process of 

rendering an individual incapable of sexual reproduction by castration, 

vasectomy, salpingectomy, or some other procedure and includes endoscopic 

techniques for female sterilization that can be performed outside of a 

hospital without general anesthesia such as culdoscopic, hysteroscopic, and 

laparoscopic sterilization. 

(2) Asentencing court shall not make a sentencing determination that is 
based in whole or in part on the defendant’s consent or refusal to consent to 
any form of temporary or permanent birth control, sterilization, or family 
planning services, regardless of whether the defendant’s consent is volun- 
tarily given. 

(3) This subsection (i) shall not apply to the provision of educational 
services on the matters of temporary or permanent birth control, steriliza- 
tion, or family planning services. 
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(j) Ajudge shall, at the time of sentencing, notify a person convicted of a 
misdemeanor offense that is eligible for expunction of: 
(1) The person’s eligibility to have all public records of the conviction 
destroyed in the manner set forth in § 40-32-101; and 
(2) The time period after which the person can petition for expunction of 


the offense. 


History. 

Acts 1989, ch. 591, § 6; 1990, ch. 1030, § 37; 
1991, ch. 458, § 1; 1997, ch. 408, §§ 1-4; 2000, 
ch. 827, § 1; 2000, ch. 947, § 8J; 2001, ch. 359, 
§ 1; 2002, ch. 802, § 1; 2007, ch. 158, § 1; 2009, 
ch. 124.3) | DOL cha B19 Soh. 220 Leen, 
727, § 44; 2018, ch. 917, § 2; 2019, ch. 148, 
§§ 1, 2; 2019, ch. 244, § 1. 


Sentencing Commission Comments. This 
section is very similar to prior law and governs 
sentencing in misdemeanor cases. Subsection 
(a) permits the court to have a separate sen- 
tencing hearing with the option of a presen- 
tence report. See § 40-35-205(a). If the judge 
elects not to have a full sentencing hearing, the 
parties must still be given an opportunity to 
address the court as to the appropriate sen- 
tence. Subsection (b) requires determinate sen- 
tences for misdemeanors. 

Felony sentences have specific authorized 
release eligibility dates. To achieve needed flex- 
ibility in misdemeanor sentencing, subsection 
(d) permits the trial judge a wide option in 
fixing the program eligibility percentage. After 
serving such a percentage of the sentence, the 
defendant is then eligible for consideration for 
certain rehabilitative programs. The percent- 
ages vary between zero percent and 75 percent. 

Subsection (e) continues the practice of per- 
mitting the court to have continuing jurisdic- 
tion over the defendant’s sentence in misde- 
meanor cases so that the sentence may be 
modified at a later time in the discretion of the 
court. 

Subsection (f) authorizes and encourages the 
use of probation supervision by agencies other 
than the department of correction for those 
persons convicted of misdemeanors. 


Code Commission Notes. Former subdivi- 
sion (g)(1)(B)(@ii), concerning a person employed 
on July 1, 1997, was deemed obsolete by the 
code commission in 2006. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-1004, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-3009, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 


ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

For the Preamble of the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
division (f)(1), shall be fully accomplished on or 
before January 1, 2013. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Acts 2018, ch. 917, § 3 provided that the act, 
which amended this section, shall apply to any 
plea agreement or plea of nolo contendere en- 
tered into or sentencing determination made on 
or after May 1, 2018. 


Amendments. 

The 2019 amendment by ch. 148 rewrote 
(g)(1)(A)Gv) which read: “(iv) Maintain docu- 
mentation on all misdemeanor defendants sen- 
tenced to be supervised by the entity. All books, 
records and documentation maintained by the 
entity relating to work performed or money 
received for the supervision of misdemeanor 
defendants so sentenced shall be maintained 
for a period of three (3) full years from the date 
of the final payment or audit. The records shall 
be subject to audit, both fiscal and performance, 
at any reasonable time and upon reasonable 
notice by the court or courts in which the entity 
operates or their duly appointed representa- 
tives. The records shall be maintained in accor- 
dance with generally accepted accounting prin- 
ciples; and”; and added “Except for fiscal and 
performance audits and reviews conducted by 
the comptroller of the treasury or the comptrol- 
ler’s designee in accordance with subdivision 
(g)(1)(A)(iv),” at the beginning of (g)(2). 

The 2019 amendment by ch. 244 added (j). 


Effective Dates. 
Acts 2019, ch. 148, § 3. April 17, 2019. 
Acts 2019, ch. 244, § 2. July 1, 2019. 


Cross-References. 
Certain prisoners in local jails or work- 
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houses, release on work-related programs, 
§ 41-2-147. 

Criminal inquiries compensation fund, § 40- 
24-107. 

Enhancement factors, § 40-35-114. 

Execution of judgment, title 40, ch. 23. 

Inmate release privileges, title 41, ch. 21, 
part 7. 

Mitigating factors, § 40-35-1183. 

Penalty for Class C misdemeanor, § 40-35- 
11; 

Prisoner Rehabilitation Act, title 41, ch. 21, 
part 5. 

Probation, paroles, and pardons, title 40, ch. 
28. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 22.2, 32.122, 32.125, 32.133. 
Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 33; 8 Tenn. Juris., Criminal Pro- 
cedure, § 43. 


Law Reviews. 
Misdemeanor Decriminalization, 68 Vand. L. 
Rev. 1055 (2015). 
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Attorney General Opinions. 

Bill passed after its stated effective date, 
OAG 98-085, 1998 Tenn. AG LEXIS 85 
(4/14/98). 

Consecutive sentencing for misdemeanors re- 
quires compliance with § 40-35-115, OAG 98- 
150, 1998 Tenn. AG LEXIS 150 (8/12/98). 

Judge’s authority to contract for probation 
services, OAG 99-029, 1999 Tenn. AG LEXIS 22 
(2/17/99). 

Procedure where failure to appear in munici- 
pal court with general sessions jurisdiction 
charged, OAG 99-096, 1999 Tenn. AG LEXIS 96 
(4/27/99). 

Judges have wide discretion to determine 
which qualified entity will supervise a proba- 
tioner, provided that the determination is made 
impartially and on the basis of merit, OAG 
08-175, 2008 Tenn. AG LEXIS 205 (11/18/08). 

Private act requirement that general ses- 
sions court use services of county probation 
office. OAG 138-70, 2013 Tenn. AG LEXIS 72 
(9/4/13). 


NOTES TO DECISIONS 


Analysis 


. Authority of Court. 

. Percentage of Sentence. 

. Sufficiency of Record. 

. Suspended Sentence. ; 
. Defendant’s Opportunity to Be Heard. 
Credits. 

. Contempt Arising Out of a Civil Matter. 
Confinement Proper. 

. Sentence Proper. 


mR OONAMARWNE 


. Authority of Court. 

Trial court was not authorized to impose 
special restrictions upon defendant’s movement 
and use of the telephone as conditions of the 
defendant’s serving the maximum sentence in 
confinement so as to obligate the sheriff to 
enforce them. State v. Smith, 909 S.W.2d 471, 
1995 Tenn. Crim. App. LEXIS 566 (Tenn. Crim. 
App. 1995). 

The trial court has more flexibility in misde- 
meanor sentencing than in felony sentencing. 
State v. Johnson, 15 S.W.3d 515, 1999 Tenn. 
Crim. App. LEXIS 957 (Tenn. Crim. App. 1999). 

One convicted of a misdemeanor, unlike one 
convicted of a felony, is not entitled to a pre- 
sumption of a minimum sentence. State v. 
Johnson, 15 S.W.3d 515, 1999 Tenn. Crim. App. 
LEXIS 957 (Tenn. Crim. App. 1999). 

In imposing a misdemeanor sentence for 
driving under the influence, the trial court was 
not required to make the same findings for 


imposing greater than the minimum sentence 
as would be required when imposing a felony 
sentence. State v. Humphreys, 70 S.W.3d 752, 
2001 Tenn. Crim. App. LEXIS 553 (Tenn. Crim. 
App. 2001). 

Given the wide range of discretion vested in 
trial judges in misdemeanor sentencing and the 
lack of anything in the record before the appel- 
late court that demonstrated that the sentence 
imposed was patently unreasonable, the appel- 
late court declined to reverse the trial court’s 
sentencing determination. State v. McAnally, 
209 S.W.3d 639, 2006 Tenn. Crim. App. LEXIS 
365 (Tenn. Crim. App. 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 788 (Tenn. Aug. 
28, 2006). 

Imposition of consecutive periods of proba- 
tion after defendant was convicted of nine 
counts of animal cruelty was improper under 
T.C.A. § 40-35-302(a) because consecutive pe- 
riods of probation were impermissible when the 
sentences themselves were to be served concur- 
rently. State v. Siliski, 238 S.W.3d 338, 2007 
Tenn. Crim. App. LEXIS 390 (Tenn. Crim. App. 
May 15, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 878 (Tenn. Sept. 17, 2007). 


2. Percentage of Sentence. 

Although the provisions of T.C.A. § 40-35- 
302 pertaining to fixing the percentage of the 
sentence which a defendant will serve are man- 
datory as to misdemeanor offenders, they are 
neither mandatory nor applicable to sentences 
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for driving under the influence in which their 
application would violate the express provi- 
sions of T.C.A. § 55-10-403(m) (see now § 55- 
10-402). State v. Conner, 919 S.W.2d 48, 1995 
Tenn. Crim. App. LEXIS 501 (Tenn. Crim. App. 
1995). 

When the Tennessee Court of Criminal Ap- 
peals has been faced with ‘a transcript of the 
sentencing hearing clearly indicating the trial 
court’s intention that the defendant’s percent- 
age is not zero percent, it has deferred to the 
trial court’s express pronouncement as re- 
flected in the transcript. State v. Russell, 10 
S.W.3d 270, 1999 Tenn. Crim. App. LEXIS 321 
(Tenn. Crim. App. 1999), review or rehearing 
denied, — S.W.3d —, 1999 Tenn. LEXIS 480 
(Tenn. Oct. 4, 1999). 

Defendant was sentenced to concurrent 
terms of eleven months and twenty-nine days 
to be served at one-hundred percent release 
eligibility, but subject to furlough release after 
ninety days upon completion of an inpatient 
alcohol treatment program. However, the sen- 
tence did not comply with the restrictions of 
T.C.A. § 40-35-302(d) because, under the ex- 
press terms of T.C.A. § 40-35-302(d), defendant 
was not eligible for rehabilitative programs 
until after the service of the designated release 
eligibility percentage of 100 percent. State v. 
Cooper, 336 S.W.3d 522, 2011 Tenn. LEXIS 191 
(Tenn. Mar. 4, 2011). 


3. Sufficiency of Record. 

Although defendant had a sentencing hear- 
ing, wherein the court heard testimony and 
argument and expressed concern over defen- 
dant’s repeated DUI offenses, the record was 
insufficient as to specific findings with refer- 
ence to enhancement and mitigation factors, 
and a remand for further sentencing proceed- 
ings was required. State v. Connors, 924 S.W.2d 
362, 1996 Tenn. Crim. App. LEXIS 21 (Tenn. 
Crim. App. 1996), overruled, State v. Troutman, 
979 S.W.2d 271, 1998 Tenn. LEXIS 665 (Tenn. 
1998), overruled in part, State v. Troutman, 979 
S.W.2d 271, 1998 Tenn. LEXIS 665 (Tenn. 
1998). 

A trial court does not need to make findings 
on the record when fixing a percentage of a 
defendant’s sentence to be served in incarcera- 
tion, it need only consider the principles of 
sentencing and enhancement and mitigating 
factors in order to comply with the mandates of 
the misdemeanor sentencing statute. State v. 
Troutman, 979 S.W.2d 271, 1998 Tenn. LEXIS 
665 (Tenn. 1998). 

The record supported the trial court’s deci- 
sion to impose ten days’ confinement for a 
vandalism conviction, where defendant had a 
criminal history of assault and based on the 
violent nature of the vandalism. State v. Bult, 
989 S.W.2d 730, 1998 Tenn. Crim. App. LEXIS 
1002 (Tenn. Crim. App. 1998). 

Although defendant was correct that the trial 
court did not make explicit findings of enhance- 
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ment and mitigating factors, it was not re- 
quired to, and therefore, the lack of findings 
was no basis for holding the trial court in error. 
State v. Russell, 10 S.W.3d 270, 1999 Tenn. 
Crim. App. LEXIS 321 (Tenn. Crim. App. 1999), 
review or rehearing denied, — S.W.3d —, 1999 
Tenn. LEXIS 480 (Tenn. Oct. 4, 1999). 

Trial court considered the principles of sen- 
tencing by holding a sentencing hearing, at 
which evidence of enhancement and mitigating 
factors was presented; defendant’s probation 
officer testified about defendant’s prior criminal 
record, and defendant himself took the stand, 
discussed his medical problems, and admitted 
that he had twice violated his probation in the 
past; defendant’s prior criminal history justi- 
fied imposition of the sentence imposed by the 
court. State v. Flatt, 227 S.W.3d 615, 2006 
Tenn. Crim. App. LEXIS 798 (Tenn. Crim. App. 
Oct. 3, 2006), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 253 (Tenn. 2007). 

Trial court erred when it failed to make 
findings to support consecutive sentences be- 
cause it was unclear from the record the basis 
for the imposition of consecutive sentences; 
upon remand, the trial court also had to reex- 
amine the eligibility date for rehabilitative pro- 
grams, as the maximum for misdemeanor sen- 
tences was seventy-five percent. State v. 
Layhew, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 19 (Tenn. Crim. App. Jan. 13, 2017). 


4, Suspended Sentence. 

In sentencing defendant for driving under 
the influence (third offense) and driving with- 
out a license, the court erred in denying a 
suspended sentence based on the following fac- 
tors: defendant’s prior history of alcohol abuse; 
deterrence; and circumstances of the offense. 
State v. Combs, 945 S.W.2d 770, 1996 Tenn. 
Crim. App. LEXIS 550 (Tenn. Crim. App. 1996). 


5. Defendant’s Opportunity to Be Heard. 

Remand for resentencing was in order where 
the trial court sentenced defendant immedi- 
ately upon return of the jury’s verdict, without 
giving him an opportunity to be heard, and 
where the court also failed to enunciate his 
consideration of sentencing principles and all 
relevant facts and circumstances. State v. Beck, 
950 S.W.2d 44, 1997 Tenn. Crim. App. LEXIS 
239 (Tenn. Crim. App. 1997). 

By its terms, the statute confirms the com- 
mon law rule by making the defendant respon- 
sible for her complete sentence regardless of 
any credits, save those specified. State v. Chap- 
man, 977 S.W.2d 122, 1997 Tenn. Crim. App. 
LEXIS 1298 (Tenn. Crim. App. 1997). 

Defendant was provided with a reasonable 
opportunity to be heard as to the length and 
manner of his misdemeanor sentence for simple 
possession of marijuana, and a defendant’s pen- 
chant for truthfulness, or lack thereof, gathered 
from evidence presented at trial or at sentenc- 
ing was a relevant consideration in fashioning 
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a sentence, and the use of these established 
legal tenants at sentencing should not have 
been surprising to defendant. State v. Hamp- 
ton, —S.W.3d —, 2019 Tenn. Crim. App. LEXIS 
159 (Tenn. Crim. App. Mar. 12, 2019). 


6. Credits. 

The doctrine of credit for time at liberty does 
not exist in Tennessee. State v. Chapman, 977 
S.W.2d 122, 1997 Tenn. Crim. App. LEXIS 1298 
(Tenn. Crim. App. 1997). 


7. Contempt Arising Out of a Civil Matter. 
The portions of the criminal code that require 
the court to set a percentage of the sentence 
that must be served and that allow a misde- 
meanant to earn good conduct credits while 
serving time in a local jail, pursuant to T.C.A. 
§ 41-2-111(b) do not apply to a defendant con- 
victed of criminal contempt arising out of a civil 
matter; the possible punishment is already so 
limited, pursuant to T.C.A. § 29-9-103(b), that 
the legislature could hardly have intended to 
mandate a further reduction. State v. Wood, 91 
S.W.3d 769, 2002 Tenn. App. LEXIS 330 (Tenn. 
Ct. App. 2002), appeal denied, — S.W.3d —, 
2002 Tenn. LEXIS 526 (Tenn. Nov. 12, 2002). 


8. Confinement Proper. 

Defendant’s sentence of 11 months and 29 
days with service of 90 days in confinement 
with the remainder to be served on probation 
for his DUI, second offense, conviction was not 
excessive because: (1) Defendant had a serious 
drinking problem; (2) Trial court expressed 
concern with the excessive nature of defen- 
dant’s breath alcohol concentration (BAC) test 
result of .27 percent; and (3) Six months prior to 
his current offense, defendant had registered 
high on a BAC test which was later dismissed 
based upon an invalid stop, which could show 
lack of potential for rehabilitation or treatment. 
State v. Brooks, 277 S.W.3d 407, 2008 Tenn. 
Crim. App. LEXIS 579 (Tenn. Crim. App. May 
8, 2008), appeal dismissed, — S.W.3d —, 2008 
Tenn. LEXIS 545 (Tenn. July 28, 2008), appeal 
dismissed, — S.W.3d —, 2009 Tenn. LEXIS 544 
(Tenn. Aug. 24, 2009). 


9. Sentence Proper. 
Trial court did not err in ordering defendant 
to serve the maximum consecutive misde- 
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meanor sentences after he pleaded guilty to 
leaving the scene of an accident and Driving 
Under the Influence (DUI) because it found 
that defendant had recently been in trouble 
with the law on several occasions and that he 
had a problem with his temper; while on bond, 
defendant twice cut off his alcohol monitoring 
bracelet and was arrested on multiple occasions 
for DUI. State v. Layhew, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 19 (Tenn. Crim. App. 
Jan. 13, 2017). 

Trial court did not abuse its discretion by 
sentencing defendant to 11 months, 29 days 
confinement at 75% release eligibility for two 
counts of misdemeanor delivery of a controlled 
substance because defendant did not present 
proof as to why confinement was improper and 
probation was in his and the public’s best 
interest, as he had two previous violations of 
probation. State v. Lee, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 342 (Tenn. Crim. App. 
May 5, 2017). 

Trial court did not abuse its discretion in 
sentencing defendant for theft of merchandise 
of $500 or less because the held a hearing and 
considered defendant’s prior felony theft con- 
viction and the facts of defendant’s theft of 
merchandise from a retail store, defendant’s 
problem with stealing things, and defendant’s 
medical records and sentenced defendant to a 
within-range sentence of eleven months and 
twenty-nine days, ordering defendant to serve 
six months in incarceration. State v. Craig, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 282 
(Tenn. Crim. App. Apr. 16, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 530 (Tenn. 
Aug. 18, 2018). 

Sentences of 11 months and 29 days for 
simple possession of marijuana was upheld, as 
defendant lacked truthfulness, confinement 
was necessary to avoid depreciating the seri- 
ousness of the offense, and incarceration pro- 
vided an effective deterrent; as the sentences 
were within the appropriate range for his con- 
victions and reflected the proper application of 
the purposes and principles of the sentencing 
act, the trial court did not abuse its discretion 
in denying an alternative sentence, including 
probation. State v. Hampton, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 159 (Tenn. Crim. App. 
Mar. 12, 2019). 


40-35-303. Probation — Eligibility — Terms. 


(a) A defendant shall be eligible for probation under this chapter if the 
sentence actually imposed upon the defendant is ten (10) years or less; 
however, no defendant shall be eligible for probation under this chapter if 
convicted of a violation of § 39-13-213(a)(2), § 39-13-304, § 39-13-402, § 39- 
13-504, § 39-13-532, § 39-15-402, § 39-17-417(b) or (i), § 39-17-1003, § 39- 
17-1004 or § 39-17-1005. A defendant shall also be eligible for probation 


pursuant to § 40-36-106(e)(3). 


(b) Acourt shall have authority to impose probation as part of its sentencing 
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determination at the conclusion of the sentencing hearing. There shall be no 
petition for probation filed by the defendant and probation shall be automati- 
cally considered by the court as a sentencing alternative for eligible defen- 
dants; provided, that nothing in this chapter shall be construed as altering any 
provision of present statutory or case law requiring that the burden of 
establishing suitability for probation rests with the defendant. 

(c)(1) If the court determines that a period of probation is appropriate, the 

court shall sentence the defendant to a specific sentence but shall suspend 

the execution of all or part of the sentence and place the defendant on 
supervised or unsupervised probation either immediately or after a period of 
confinement for a period of time no less than the minimum sentence allowed 
under the classification and up to and including the statutory maximum 
time for the class of the conviction offense. 
(2)(A) Except as provided in subdivision (c)(2)(B), if probation is to be 
granted to a defendant convicted of any of the misdemeanor offenses set 
out in subdivision (c)(2)(C), subdivision (c)(1) shall govern the length of the 
term of probation. 

(B) Notwithstanding subdivision (c)(2)(A), the judge may sentence a 
defendant convicted of any of the misdemeanor offenses set out in 
subdivision (c)(2)(C) to a period of probation not to exceed two (2) years, if 
the judge finds that the period of probation is necessary: 

(i) For the defendant to complete any appropriate treatment program 
or programs, including, but not limited to, a sanctioned batterer’s 
intervention program, an anger management program or any court- 
ordered drug or alcohol treatment program; 

(ii) To make restitution to the victim of the offense; 

(iii) To otherwise effect a change in the behavior of the defendant, 
including, but not limited to, imposing any of the conditions set forth in 
subsection (d); or 

(iv) To protect and better ensure the safety of the victim or any other 
member of the victim’s family or household, as set out in subsections (m) 
and (n). 

‘ (C) The offenses to which this subdivision (c)(2) applies are: 

(i) Domestic assault, as prohibited by § 39-13-111; 

(ii) Assault as prohibited by § 39-13-101, vandalism as prohibited by 
§ 39-14-408, or false imprisonment as prohibited by § 39-13-302, where 
the victim of the offense is a person identified in § 36-3-601(5); 

(iii) Violation of a protective order, as prohibited by § 36-3-612; 

(iv) Stalking, as prohibited by § 39-17-315; and 

(v) A second or third violation of § 55-10-401 if the judge orders a 
substance abuse treatment program as a condition of probation pursu- 
ant to § 55-10-402(a)(2)(B) or (a)(3)(B). 

(d) Whenever a court sentences an offender to supervised probation, the 
court shall specify the terms of the supervision and may require the offender 
to comply with certain conditions that may include, but are not limited to: 

(1) Meet the offender’s family responsibilities; 
(2) Devote the offender to a specific employment or occupation; 
(3) Perform, without compensation, services in the community for chari- 
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table or governmental agencies; 

(4) Undergo available medical or psychiatric treatment and enter and 
remain in a specified institution whenever required for that purpose by 
voluntary self-admission to the institution pursuant to § 33-6-201; 

(5) Pursue a prescribed secular course of study or vocational training; 

(6) Refrain from possessing a firearm or other dangerous weapon; 

(7) Remain within prescribed geographical boundaries and notify the 
court or the probation officer of any change in the offender’s address or 
employment; 

(8) Submit to supervision by an appropriate agency or person and report 
as directed by the court; 

(9) Satisfy any other conditions reasonably related to the purpose of the 
offender’s sentence and not unduly restrictive of the offender’s liberty or 
incompatible with the offender’s freedom of conscience, or otherwise prohib- 
ited by this chapter; 

(10) Make appropriate and reasonable restitution to the victim or the 
family of the victim involved pursuant to § 40-35-304; 

(11)(A) Undergo an alcohol and drug assessment or treatment, or both an 

assessment and treatment, if the court deems it appropriate and licensed 

treatment service is available; 

(B) Unless the court makes a specific determination that the person is 
indigent, the expense of the assessment and treatment shall be the 
responsibility of the person receiving it. If the court finds that the person 
is indigent under the same standards as used in § 55-10-402(), the 
expense or some portion of the expense may be paid from the alcohol and 
drug addiction treatment fund provided in § 40-33-211, pursuant to a plan 
and procedures developed by the department of mental health and 
substance abuse services; or 

(12)(A) Use a transdermal monitoring device or other alternative moni- 

toring device if the court determines that the defendant’s use of alcohol 

or drugs was a contributing factor in the defendant’s unlawful conduct 
and the defendant is granted probation on or after July 1, 2014. If the 
defendant is granted probation on or after July 1, 2016, and the court 
orders a monitoring device but determines that the person is indigent, 
the court shall order that the portion of the costs of the device that the 
person is unable to pay be paid by the electronic monitoring indigency 

fund, established in § 55-10-419; 

(B) As used in this subdivision (d)(12), “transdermal monitoring 
device” means any device or instrument that is attached to the person, 
designed to automatically test the alcohol or drug content in a person by 
contact with the person’s skin at least once per one-half (42) hour 
regardless of the person’s location, and which detects the presence of 
alcohol or drugs and tampering, obstructing, or removing the device. 

(e) Probation shall be granted, if at all, at the time of the sentencing hearing 
except for sentences served in a local jail or workhouse, or except during the 
time a defendant sentenced to the department of correction is being housed in 
a local jail or workhouse awaiting transfer to the department as provided in 
§ 40-35-212(d). 
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(f) The trial judge shall not have the authority to require that the defendant 
either secure or pay the costs accrued in the case at the instance of the state 
as a condition of conducting a hearing on the defendant’s request for suspen- 
sion of sentence and probation. 

(g) The powers granted in this section shall be exercised by the judge of the 
trial court presiding at the trial of original conviction or by any successor judge 
holding court in that jurisdiction. 

(h) No probationer shall be allowed to leave the jurisdiction of the proba- 
tioner’s probation officer without the express permission of the trial judge. 

(i)(1) In misdemeanor cases, as a condition precedent, the defendant must 
pay not less than ten dollars ($10.00) nor more than forty-five dollars 
($45.00) per month as part payment of expenses incurred by the agency, 
department, program, group or association in supervising the defendant. 
The payment shall be made to the clerk of the court in which proceedings 
against the defendant were pending, to be sent to the agency, department, 
program, group or association responsible for the supervision of the defen- 
dant, unless the defendant is found to be indigent and without anticipated 
future funds with which to make the payment. The clerk of the court 
collecting the payment is permitted to retain five percent (5%) of the 
proceeds collected for the handling and receiving of the proceeds. The court 
may order the payments to be made directly to the agency, department, 
program, group or association responsible for the supervision of the defen- 
dant in lieu of making the payments to the clerk of the court. 

(2) In addition to the costs imposed by subdivision (i)(1), the court may 
require the defendant to pay any or all costs for the defendant’s supervision, 
counseling or treatment in a specified manner, based on the defendant’s 
ability to pay. 

(3) Willful failure to pay the supervision fee imposed by this subsection (i) 
to the supervising entity shall be grounds for revocation of probation and the 
supervising entity shall report all instances of nonpayment to the sentencing 
court. 

(j) The provisions of this section relative to the payment of a supervision fee 
shall not apply to any person subject to chapter 28, part 2 of this title. 

(k) The commissioner of correction, sheriff, warden, superintendent or other 
official having authority and responsibility for convicted defendants may 
contract with any appropriate public or private agency not under the commis- 
sioner’s, sheriffs, warden’s, superintendent’s or other official’s control for 
custody, care, subsistence, education, treatment or training of the defendants. 
The cost of the contract services shall be paid by the appropriate state or local 
entity to the department or the local jail or workhouse. 

(1) A probation officer shall make reasonable and diligent effort to notify a 
victim of any felony that involved violence or the threat of violence that the 
defendant convicted of that offense is statutorily eligible for probation and that 
a hearing will be held to determine whether the defendant should be granted 
probation. The notice shall be given at least three (3) days prior to the hearing. 
If the victim is less than eighteen (18) years of age or is otherwise unavailable, 
the probation officer shall make all reasonable and diligent efforts to so notify 
the family, if any, of the victim. 
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(m) In determining whether a person convicted of the offense of stalking, 
aggravated stalking or especially aggravated stalking, as defined in § 39-17- 
315, or any criminal offense defined in title 39, chapter 13, in which the victim 
falls within the definition set forth in § 36-3-601(5), should be granted 
probation, the court shall consider the safety and protection of the victim of the 
offense and of any other member of the victim’s family or household. 

(n) Ifthe court grants probation to a person convicted of an offense specified 
in subsection (m), it may condition the probation on compliance with one (1) or 
more orders of the court, including, but not limited to: 

(1) Enjoining the perpetrator from threatening to commit or committing 
acts of violence against the victim or other household members; 

(2) Prohibiting the perpetrator from harassing, annoying, telephoning, 
contacting or otherwise communicating, either directly or indirectly, with 
the victim; 

(3) Requiring the perpetrator to stay away from the residence, school, 
place of employment or a specified place frequented regularly by the victim 
and by any designated family or household member; 

(4) Prohibiting the perpetrator from possessing or consuming alcohol, 
controlled substances or controlled substance analogues; and 

(5) Prohibiting the perpetrator from using or possessing a firearm or any 

other specified weapon and requiring the perpetrator to surrender and 
forfeit any weapon currently possessed. 
(o)(1) Probation officers meeting the requirements of this subsection (0) 
shall have the authority to serve warrants and make arrests solely relating 
to their duties as probation officers. A probation officer shall also have the 
authority to bring probationers before the court when directed by the court 
to do so. While acting in the performance of their duties as probation officers, 
the probation officers shall have the same authority as a peace officer while 
serving warrants and making arrests that relate solely to their duties as 
probation officers. 

(2) Subdivision (0)(1) shall only apply to a probation officer: 

(A) In any county having a charter form of government with a popula- 

tion of less than five hundred thousand (500,000), according to the 2000 

federal census or any subsequent federal census; 

(B) Employed by a probation office operated by a governmental entity; 
(C) Who has completed training equal to the training required by the 
standards of the peace officer’s standards and training commission 

(POST); and 

(D) Who successfully completes at least forty (40) hours of appropriate 
in-service training each year. 

(3) Because a probation officer meets the standards and requirements of 
subdivision (0)(2) does not mean the officer is eligible for the pay supplement 
for state certified officers authorized in § 38-8-111. 

(4) This subsection (0) shall not apply to a state probation officer employed 
by the department of correction and paid by the state of Tennessee. 

(p)(1) If a defendant is granted probation pursuant to this section and is 

released to the department charged by law with the supervision of proba- 

tioners, the department may contract with an approved private probation 
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provider to furnish probation supervision and services to such defendant if: 

(A) The defendant’s conviction offense was for a Class & felony; and 

(B) The caseloads of state probation officers where the defendant is 
being supervised are high, resulting in the likelihood that the probationer 
may receive increased supervision and services from a private probation 
provider; or 

(C) The private probation provider offers specialized services, treat- 
ment or training that would be beneficial to a probationer but would not be 
available if the probationer is supervised by the department. 

(2) To contract with the department for the supervision of felons described 
in subdivision (p)(1)(A), a private probation provider shall: 

(A) Meet all qualifications established by the private probation council 
for entities providing misdemeanor probation services; 

(B) Keep all records in an electronic format that is accessible upon 
demand by an approved state agency; 

(C) Maintain professional liability insurance of not less than one 
million dollars ($1,000,000) in addition to a general liability policy; and 

(D)Gi) Have been a private provider of misdemeanor probation services 

for courts exercising criminal jurisdiction in this state for at least fifteen 

(15) years; or 

(ii) Have been a private provider of misdemeanor probation services 

for courts exercising criminal jurisdiction in this state for at least two (2) 

years and a state probation officer for at least thirteen (13) years. 

(3)(A) A private probation provider who meets the requirements of sub- 

division (p)(2) and who wants to contract with the department to provide 

probation services to felons described in subdivision (p)(1)(A), may register 
with the department and the private probation council. 

(B) At the time of registration, the private provider shall submit to the 
department and council: 

(i) Such documentation as is necessary to demonstrate that it meets 
the requirements of subdivision (p)(2); and 

(ii) A specific plan demonstrating how the use of such provider to 
supervise and provide services to felons described in subdivision 

(p)(1)(A), who have been granted probation will further the overall goal 

of reducing the recidivism rate of probationers. Such plan shall also 

contain statistics for misdemeanor probation services provided by the 
private provider for the previous ten (10) years. At a minimum, the 
statistics contained in the plan shall contain the same information 

required to be maintained by subdivision (p)(5). 

(C) If the documentation and recidivism rate reduction plan presented 
by the private provider demonstrates that it meets the requirements of 
subdivision (p)(2), the department and council shall approve the private 
provider and place such provider on a list of companies eligible to contract 
with the department pursuant to this subsection (p). 

(4) Asupervision contract authorized by this section shall be between the 
private provider and the department. Once the court grants a person’s 
petition for probation, the department shall be the sole entity that deter- 
mines who supervises the probationer. No probationer meeting the criteria 
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set out in subdivision (p)(1)(A) shall be placed under the supervision of or 
supervised by a private provider that has not contracted with the depart- 
ment and is not on the list of companies approved by the department and the 
council. 

(5) Any private provider who contracts with the department pursuant to 
this subsection (p) shall maintain statistics on the probationers supervised 
pursuant to this subsection (p) and shall submit a quarterly report of such 
statistics to the person or agency designated by the department. The 
statistics shall include, but not be limited to: 

(A) The number of felony probationers described in subdivision (p)(1)(A) 
the private provider has contracted to supervise; 

(B) The style of the case which resulted in the defendant being placed 
on probation; 

(C) The number of felons described in subdivision (p)(1)(A), whose 
probation was revoked prior to the end of supervision; and 

(D) The recidivism rate of the felony probationers supervised by the 
private provider under a contract authorized by this subsection (p). 
(6)(A) A private provider contracting to supervise felons described in 
subdivision (p)(1)(A) may charge a supervision fee not to exceed sixty 
dollars ($60.00) per month. However, if a probationer cannot afford all or 
part of the supervision fee, the probationer may go before the court placing 
the defendant on probation and petition that it be waived or reduced. For 
good cause shown, the court may waive or reduce the supervision fee in 
appropriate cases. 

(B) Willful nonpayment of the supervision fee to the private probation 
provider shall be grounds for revocation and the provider shall report 
instances of nonpayment to the department in the manner specified in the 
contract. 

(7) No employee of a private provider of probation services shall supervise 
a felon described in subdivision (p)(1)(A) unless the employee has a bachelor 
of science degree from an accredited college or university or at least two (2) 
years of related work experience. 

(8) This subsection (p) shall not apply to offenders who are governed by 
the Interstate Compact for Supervision of Adult Offenders, codified in 
§ 40-28-401. The supervision of those offenders shall be controlled by the 
compact. 
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Sentencing Commission Comments. This 
section deals with the eligibility criteria for 
probation and the procedural aspects of proba- 
tion supervision. 

Subsection (a) provides that, with certain 
exceptions, a defendant may be granted proba- 
tion where the sentence imposed is eight years 
or less. Although prior law set this at 10 years, 
the present provisions will capture most of the 
same type of offenders because of the sentenc- 
ing structure. Certain categories of felony clas- 
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sifications preclude probation eligibility since, 
by definition, they exceed eight years. Thus, all 
persons convicted of Class A felonies are ineli- 
gible for probation as a matter of law. Similarly, 
Class B felonies preclude probation where the 
defendant is a Range II or Range III offender. 
This is also the case for Class C felonies where 
the defendant is found to be a Range III of- 
fender. Some ranges permit probation eligibil- 
ity depending on the number of years actually 
imposed. For example, a Range II, Class C, 
felony carries a sentence of between six and 10 
years. If the judge imposes a sentence in excess 
of eight years, then the defendant may not be 
placed on probation. There are several specified 
exceptions to probation eligibility even where 
the defendant receives a sentence of eight years 
or less. Under subsection (a), a defendant con- 
victed of certain drug offenses pursuant to 
§ 39-17-417(b) or (i), aggravated kidnapping 
pursuant to § 39-13-304, aggravated robbery 
pursuant to § 39-13-402, aggravated child 
abuse pursuant to § 39-15-402, or aggravated 
sexual battery pursuant to § 39-13-504, is in- 
eligible for probation. Subsection (a) was 
amended in 1993 to allow a defendant sen- 
tenced to community corrections to be placed on 
probation, including an offender originally in- 
eligible for probation, after service of one (1) 
year.on community corrections. 

As noted, the provisions of subsection (a) 
provide that the defendant may be sentenced to 
probation if the sentence imposed is eight years 
or less. This is similar to language under prior 
law which looks to the length of the sentence in 
individual convictions to determine eligibility. 
In State v. Langston, 708 S.W.2d 830 (Tenn. 
1986), the court found that where the defen- 
dant had multiple convictions and the total 
sentence structure exceeded that for probation 
eligibility, the defendant would still be eligible 
for probation consideration if the individual 
convictions fell within the probation eligibility 
criteria. The commission intends this interpre- 
tation to continue to apply to probation eligibil- 
ity determinations. 

Subsection (b) is similar to prior law and 
provides that the court must consider probation 
as a sentencing alternative for eligible defen- 
dants. The last sentence in subsection (b) pro- 
vides that the defense must establish that the 
defendant is otherwise suitable for probation 
consideration. In other words, even though pro- 
bation must be automatically considered as a 
sentencing option for eligible defendants, the 
defendant is not automatically entitled to pro- 
bation as a matter of law. This subsection 
should be read in_ conjunction with 
§ 40-35-102(6). 

Subsection (c) provides that the judge must 
fix a specific sentence even where probation is 
granted. The judge must then fix the duration 
of the period of probation. There is no require- 
ment that the duration of probation be the 
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same as the length of the sentence imposed. 
However, the duration of the probation must be 
at least the length of the statutory minimum 
sentence. Further, even though the length of 
the actual sentence is restricted to that re- 
quired by the particular range, the judge may 
fix the length of probation up to the statutory 
maximum for the class of the offense. For 
example, the judge could find that the defen- 
dant, convicted of a Class D felony, is a Range I, 
standard offender and impose a sentence of two 
years, which could be suspended for a period of 
time up to 12 years, because the statutory 
maximum for a Class D felony is 12 years. 
However, the probation period could not be less 
than two years. The commission believes that 
courts should have a great degree of latitude in 
fixing the length of probation since this might 
encourage the use of probation as a sentencing 
alternative. An extended time on probation 
supervision may be warranted where the defen- 
dant has to make a great deal of restitution to 
the victim. It should be noted that the trial 
judge may always modify the length of the 
terms of probation pursuant to § 40-35-308. 

Subsection (d) sets forth some of the condi- 
tions which a court may impose upon a defen- 
dant sentenced to probation supervision. This 
list is intentionally non-exclusive since the 
court should have the discretion to design ap- 
propriate conditions of probation drafted to the 
individual defendant. Subsections (e)-(k) deal 
with administrative aspects of probation super- 
vision and are similar to prior law on the 
subject. 

Subsection (/) provides that the victim of any 
felony involving violence or the threat of vio- 
lence must be notified by the probation officer 
that the defendant might be statutorily eligible 
for probation. Prior law requires the judge to 
make this notification. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A,, 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-48-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

The reference to § 55-10-402 in subdivision 
(d)(11)(B) has been changed from § 55-10- 
402(h)(2) to § 55-10-402(j) to reflect amend- 
ments to § 55-10-402 by Acts 2014, ch. 902, 
§§ 1-4, effective July 1, 2014. 
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Acts 2005, ch. 3538, § 18, which amended 
subsection (a), provided that the act shall apply 
to sentencing for criminal offenses committed 
on or after June 7, 2005. Offenses committed 
prior to June 7, 2005, shall be governed by prior 
law, which shall apply in all respects. However, 
for defendants who are sentenced after June 7, 
2005, for offenses committed on or after July 1, 
1982, the defendant may elect to be sentenced 
under the provisions of the act by executing a 
waiver of such defendant’s ex post facto protec- 
tions. Upon executing such a waiver, all provi- 
sions of the act shall apply to the defendant. 

Acts 2005, ch. 353, § 19 provided that the 
act, which amended subsection (a), shall have 
no application to sentencing for persons con- 
victed of murder in the first degree, which shall 
be governed by the provisions of §§ 39-13-202 
— 39-13-208. 

Acts 2007, ch. 311, § 3 provided that the act, 
which added subdivision (d)(11), shall apply to 
any conviction for conduct occurring on or after 
July 1, 2007. 

For an Order transferring the bureau of 
alcohol and drug abuse services from the de- 
partment of health to the department of mental 
health and developmental disabilities, except 
for functions related to the licensing of alcohol 
and drug abuse counselors, see Executive Or- 
der No. 44 (February 23, 2007). 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health, the commissioner of intellectual and 
developmental disabilities, and the commis- 
sioner of finance and administration are autho- 
rized to promulgate rules and regulations to 
effectuate the purposes of the act. All such rules 
and regulations shall be promulgated in accor- 
dance with the provisions of the Uniform Ad- 
ministrative Procedures Act, compiled in title 4, 
chapter 5. 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
division (0)(4), shall be fully accomplished on or 
before January 1, 2013. 

Acts 2014, ch. 567, § 6 provided that the act, 
which added subdivision (d)(12), shall be 
known and may be cited as “Amelia’s Law”. 
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Acts 2014, ch. 902, § 8 provided that the act 
shall apply to any person committing a second 
or third violation of § 55-10-401 on or after 
July 1, 2014. If a person commits a second or 
third violation of § 55-10-401 prior to July 1, 
2014, but the conviction for such offense does 
not occur until after July 1, 2014, the person 
shall elect to the judge at the time of conviction 
whether to come within the provisions of the 
act or be sentenced in accordance with the law 
in effect at the time the offense was committed. 

Acts 2018, ch. 1046, § 12 provided that the 
act, which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 


Cross-References. 

Community work projects for probationers, 
title 41, ch. 9, part 1. 

County community work projects for proba- 
tioners, title 41, ch. 9, part 2. 

Determination of risk to victim or family 
members prior to release, § 40-11-150. 

Penalty for Class E felony, § 40-35-111. 

Prisoner Rehabilitation Act, title 41, ch. 21, 
part 5. 

Probation, paroles, and pardons, title 40, ch. 
28. 

Purpose of chapter, § 40-35-102. 

Restitution, title 41, ch. 6. 

Sentencing considerations, § 40-35-103. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.191, 32.192, 32.1938, 32.197, 
Weds J ner Vip 5 Sn is Fa Wl 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-11-9. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles and Other Vehicles, § 35.1; 8 Tenn. 
Juris., Criminal Procedure, § 43. 


Law Reviews. 

Judicial Discretion Under the New Tennes- 
see Criminal Sentencing Reform Act of 1982 
(Thomas A. Wiseman, Jr.), 18 No. 4 Tenn. B.J. 
13 (1982). 


Attorney General Opinions. 

Collection of supervision fee by private pro- 
bation service, OAG 99-029, 1999 Tenn. AG 
LEXIS 22 (2/17/99). 

Inclusion of medical expenses incurred on 
behalf of inmate as jail fees taxable in bill of 
costs such that reimbursement can be condition 
of probation pursuant to T.C.A. § 40-35-303(d), 
OAG 03-072, 2003 Tenn. AG LEXIS 90 
(6/10/03). 
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NOTES TO DECISIONS 


Analysis 


. Construction. 

. Judicial Authority. 

Factors. 

. No Right to Reject Sentence. 

Placement without Petition. 

. Conditions of Probation. 

Community Corrections Sentence. 

. Split Confinement. 

. Defendant Eligible For Probation. 

10. Defendant Not Eligible for Probation. 

11. Defendant Not Entitled to Probation. 

12. Denial of Probation Proper. 

13. Denial of Probation Improper. 

14. Denial of Full Probation Appropriate. 

15. Denial of Alternative Sentencing Appropri- 
ate. 

16. Denial of Alternative Sentencing Inappro- 
priate. 

17. Judicial Diversion Properly Denied. 


OONIRMAA WHE 


1. Construction. 

When T.C.A. §§ 40-35-102(6) and 40-35- 
303(b) are read together, it is clear that the 
general assembly has provided in the Criminal 
Sentencing Reform Act of 1989 that, although 
probation is not a matter of automatic right, a 
defendant who meets the requirements of 
T.C.A. § 40-35-102(6) is vested with a rebut- 
table presumption that a sentence other than 
confinement would result in successful reha- 
bilitation. State v. Hartley, 818 S.W.2d 370, 
1991 Tenn. Crim. App. LEXIS 463 (Tenn. Crim. 
App. 1991). 

The trial court must presume that a defen- 
dant sentenced to eight years or less and not an 
offender for whom incarceration is a priority is 
subject to alternative sentencing, and that a 
sentence other than incarceration would result 
in successful rehabilitation unless sufficient 
evidence rebuts the presumption. State v. Byrd, 
861 S.W.2d 377, 1993 Tenn. Crim. App. LEXIS 
410 (Tenn. Crim. App. 1993). 

A defendant is not precluded from receiving 
probation or other sentencing alternatives 
solely because a death occurred. The trial court 
must consider his suitability for probation, but 
the burden of proof remains solely upon the 
defendant. State v. Housewright, 982 S.W.2d 
354, 1997 Tenn. Crim. App. LEXIS 1269 (Tenn. 
Crim. App. 1997). 

The defendant must prove his suitability for 
alternative sentencing, but the law does not 
mandate an enhanced burden to prove excep- 
tional circumstances when a death occurs. 
State v. Housewright, 982 S.W.2d 354, 1997 
Tenn. Crim. App. LEXIS 1269 (Tenn. Crim. 
App. 1997). 

Where a defendant pleaded guilty to violat- 
ing an order under the Motor Vehicle Habitual 
Offenders (MVHO) Act, T.C.A. § 55-10-601 et 


seq., the trial court properly determined that it 
could consider probation because the Criminal 
Sentencing Reform Act of 1989, which stated in 
T.C.A. § 40-35-303(a) that defendants receiv- 
ing a sentence of eight years or less were 
generally eligible for probation, repealed by 
implication the prohibition of probation con- 
tained in the MVHO Act at T.C.A. § 55-10- 
616(c). State v. Martin, 146 S.W.3d 64, 2004 
Tenn. Crim. App. LEXIS 62 (Tenn. Crim. App. 
2004). 


2. Judicial Authority. 

Trial court had the authority to suspend 
defendant’s sentence and place her on proba- 
tion because when she pleaded guilty, she was 
sentenced to less than 10 years, and she was 
eligible for probation at the time she was sen- 
tenced by the trial court. State v. Lloyd, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 776 
(Tenn. Crim. App. Oct. 17, 2018). 

Trial court presiding at the trial of original 
conviction has the authority to suspend a Ten- 
nessee Department of Correction (TDOC) sen- 
tence of an eligible defendant and to place that 
defendant on probation during the time a de- 
fendant sentenced to the TDOC is being housed 
in a local jail or workhouse awaiting transfer to 
the TDOC. The phrase “the judge of the trial 
court presiding at the trial” encompasses the 
judge of the trial court presiding over the guilty 
plea and sentencing of a defendant. State v. 
Lloyd, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 776 (Tenn. Crim. App. Oct. 17, 2018). 


3. Factors. 

Defendant was a favorable candidate for al- 
ternative sentencing because he was convicted 
of a Class C felony, received a six-year sentence, 
and was not convicted of any of the offenses 
listed in the statute rendering him ineligible for 
an alternative sentence. State v. Coleman, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 659 
(Tenn. Crim. App. July 28, 2017). 

It was not appropriate to affirmatively order 
that defendant be placed on probation because 
the record was not capable of meaningful ap- 
pellate review, and thus, the proper remedy 
was a remand to the trial court for a new 
sentencing hearing; the trial court made no 
findings regarding the particular circum- 
stances surrounding defendant’s commission of 
vehicular homicide by intoxication, and it failed 
to explain on the record determinations it made 
regarding defendant’s amenability to correc- 
tion. State v. Trent, 533 S.W.3d 282, 2017 Tenn. 
LEXIS 710 (Tenn. Nov. 3, 2017). 

Before a trial court can deny probation solely 
on the basis of the offense itself, the circum- 
stances of the offense as particularly committed 
in the case under consideration must demon- 
strate the defendant committed the offense in 
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some manner more egregious than is contem- 
plated simply by the elements of the offense; 
ergo, that a defendant killed someone while 
driving intoxicated is not sufficient, in and of 
itself, to deny probation because this crime is 
probation-eligible. State v. Trent, 533 S.W.3d 
282, 2017 Tenn. LEXIS 710 (Tenn. Nov. 3, 
2017). 

Defendant, because he was a standard of- 
fender convicted of a Class B felony, was en- 
titled to be considered for probation in spite of 
the fact that he committed vehicular homicide 
by intoxication. State v. Trent, 533 S.W.3d 282, 
2017 Tenn. LEXIS 710 (Tenn. Nov. 3, 2017). 

Twelve-year sentence imposed upon defen- 
dant for his conviction for vandalism was not 
excessive because the trial court properly ad- 
dressed the statutory factors it considered and 
the reasons for the sentence; the trial court 
determined that the level of damage defendant 
imposed was particularly great and that defen- 
dant demonstrated no remorse of any kind and 
posed a high risk for violence and thus, found 
the enhancing factors severely outweighed the 
applicable mitigating factors. State v. Swinford, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 292 
(Tenn. Crim. App. Apr. 17, 2018). 


4. No Right to Reject Sentence. 

A defendant has no right to reject probation 
or any other means of alternative sentencing in 
order to accept the imposition of a department 
of correction sentence. State v. Estep, 854 
S.W.2d 124, 1992 Tenn. Crim. App. LEXIS 930 
(Tenn. Crim. App. 1992), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 116 (Tenn. Mar. 
22, 1993). 


5. Placement without Petition. 

Trial courts have the authority to place de- 
fendants in a community corrections program 
whether there is a written application or not, 
particularly when the trial court is in posses- 
sion of all information that might otherwise be 
contained in a formal request. State v. Estep, 
854 S.W.2d 124, 1992 Tenn. Crim. App. LEXIS 
930 (Tenn. Crim. App. 1992), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 116 (Tenn. Mar. 
22, 1993). 


6. Conditions of Probation. 

A condition of probation requiring defendant 
to place a sign in his front yard stating: “Warn- 
ing, all children. Defendant is an admitted and 
convicted child molester. Parents beware” was 
not authorized by statute. State v. Burdin, 924 
S.W.2d 82, 1996 Tenn. LEXIS 359 (Tenn. 1996). 

Condition that defendant legitimate her 
daughter did not fit under the enumerated 
conditions in T.C.A. § 40-35-303(d)(1), because 
her failure to do so did not show that she was 
not meeting her family responsibilities, and 
furthermore, the condition was not proper un- 
der the “catch-all” provision of § 40-35- 
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303(d)(9). State v. Mathes, 114 S.W.3d 915, 
2003 Tenn. LEXIS 724 (Tenn. 2003). 

Trial court erred in attempting to facilitate 
payment of its order of restitution by requiring 
defendant to legitimate her daughter as a con- 
dition of probation and pursue child support. 
State v. Mathes, 114 S.W.3d 915, 2003 Tenn. 
LEXIS 724 (Tenn. 2003). 

A probation condition that deprives a defen- 
dant of the opportunity to pursue lawful em- 
ployment should be closely scrutinized, espe- 
cially in the case of a professional whose 
conduct is regulated by a regulatory agency. 
The three-pronged test set forth in the case of 
State v. Graham, 91 Ohio App. 3d 751, 633 
N.E.2d 622, 625, 1993 Ohio App. LEXIS 6212 
(Ohio App. 1993), relating to a probation condi- 
tion that restricts employment, is instructive; 
namely, it must: (1) Reasonably relate to reha- 
bilitation; (2) Have a relationship to the crime 
committed; and (3) Relate to conduct that is 
criminal or reasonably relate to future crimi- 
nality. State v. Robinson, 139 S.W.3d 661, 2004 
Tenn. Crim. App. LEXIS 82 (Tenn. Crim. App. 
2004). 

Restricted of defendant’s employment as a 
pharmacist as a condition of probation was 
improper, because the ban on the practice of 
pharmacy during the four-year probationary 
period was: (1) Punitive and not rehabilitative; 
(2) Not based upon concerns of future criminal- 
ity; (3) Unnecessary and overbroad in light of 
the regulatory authority of the Tennessee board 
of pharmacy; and (4) Unduly restrictive in 
preventing lawful employment. State v. Robin- 
son, 1389 S.W.3d 661, 2004 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. 2004). 


7. Community Corrections Sentence. 

The legislature did not intend a community 
corrections sentence and a probation sentence 
to be equivalents for purposes of consecutive 
sentencing under T.C.A. § 40-35-115(b)(6). 
State v. Pettus, 986 S.W.2d 540, 1999 Tenn. 
LEXIS 44 (Tenn. 1999). 

In order to be eligible for community correc- 
tion under T.C.A. § 40-36-106(c), a defendant 
must first be eligible for probation under T.C.A. 
§ 40-35-303. State v. Kendrick, 10 S.W.3d 650, 
1999 Tenn. Crim. App. LEXIS 926 (Tenn. Crim. 
App. 1999). 


8. Split Confinement. 

In a case in which defendant received an 
effective sentence of 15 years, with five years to 
be served in confinement, followed by 10 years 
of supervised probation, the trial court did not 
abuse its discretion in denying defendant alter- 
native sentencing for the first five years of his 
sentence because, although defendant was eli- 
gible for alternative sentencing, he was not 
considered a favorable candidate for alterna- 
tive sentencing options as he had many prior 
convictions, had previously failed to comply 
with alternative sentencing, and was on bond 
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at the time the current offenses were commit- 
ted. State v. Branner, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 514 (Tenn. Crim. App. July 
12, 2018). 

Applicable legal standard a trial court must 
use to determine whether to suspend a Tennes- 
see Department of Correction sentence and 
place a defendant on probation is whether post- 
sentencing information or developments have 
arisen that warrant an alteration in the inter- 
est of justice. A defendant must show that the 
post-sentencing information or developments 
were more than simply what was expected, for 
example a defendant could show that the post- 
sentencing information or developments were 
unexpected, unforeseen, or unanticipated. 
State v. Lloyd, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 776 (Tenn. Crim. App. Oct. 17, 
2018). 

Trial court did not abuse its discretion by 
suspending the balance of the sentence service 
and placing defendant on probation because it 
did not apply an incorrect legal standard, its 
decision was not illogical or unreasonable, and 
its decision did not cause an injustice to the 
State. The court inferred that the trial court did 
not expect defendant to be denied parole and 
the parole board, based on information that 
was available at the time the guilty plea was 
entered, effectively tripled the length of time 
defendant was required to serve in incarcera- 
tion before she was eligible for release on pa- 
role. State v. Lloyd, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 776 (Tenn. Crim. App. Oct. 
17, 2018). 


9. Defendant Eligible For Probation. 

Defendant was eligible for probation under 
T.C.A. § 40-35-303(a), but defendant was not 
entitled to a statutory presumption in favor of 
an alternative sentence under T.C.A. § 40-35- 
102(6) because defendant was sentenced as a 
Range II offender. The evidence was more than 
sufficient to justify the denial of probation un- 
der T.C.A. § 40-35-103(1), because to have done 
otherwise would have depreciated the serious- 
ness of the offense. State v. Souder, 105 S.W.3d 
602, 2002 Tenn. Crim. App. LEXIS 986 (Tenn. 
Crim. App. 2002), review or rehearing denied, 
— $.W.3d —, 2003 Tenn. LEXIS 269 (Tenn. 
Mar. 17, 2003). 

Trial court erred in finding that it did not 
have the authority to order defendant to serve 
his sentences for the drug convictions on pro- 
bation because the possession of a firearm with 
the intent to go armed during the commission 
of a dangerous felony statute limited the trial 
court’s discretion to grant probation only for 
convictions resulting from the possession of a 
firearm and did not limit the trial court’s dis- 
cretion to grant probation for the underlying 
dangerous felonies; thus, defendant, who was 
sentenced to three years each for the drugs 
convictions, was eligible for probation for those 
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convictions. State v. Lindsey, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 451 (Tenn. Crim. App. 
June 20, 2018). . 


10. Defendant Not Eligible for Probation. 
In an aggravated burglary case in which 
defendant received a 14-year sentence, the trial 
court did not err in denying defendant’s request 
for probation because defendant was statuto- 
rily ineligible for probation as the sentence he 
received was greater than 10 years. State v. 
Sanders, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 670 (Tenn. Crim. App. July 31, 2017). 

In a case in which defendant pled guilty to 
one count of robbery and two counts of assault, 
and received a total effective sentence of eight 
years, 11 months and 29 days, the trial court 
did not abuse its discretion by imposing a 
sentence of confinement because, although de- 
fendant received a sentence of less than 10 
years, he was sentenced as a Range II, multiple 
offender and, thus, he was not a favorable 
candidate for probation; defendant was not 
eligible for community corrections as he was 
convicted of the felony offense of robbery, a 
crime against the person; defendant had prior 
probation and community corrections sen- 
tences revoked; and defendant’s criminal re- 
cord and the seriousness of the offense sup- 
ported a sentence of confinement. State v. 
Churchwell, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 722 (Tenn. Crim. App. Aug. 15, 
2017). 

Trial court did not err in ordering that defen- 
dant serve his 15-year sentence for one count of 
sale and one count of delivery of a Schedule II 
controlled substance, morphine, in confinement 
because the interests of society would be pro- 
tected from possible future criminal conduct if 
defendant were incarcerated, and confinement 
was suited to provide an effective deterrence; 
defendant was not statutorily eligible for pro- 
bation or community corrections under the spe- 
cial needs provision; and defendant was not 
eligible for community corrections as he had a 
past pattern of behavior indicating violence and 
he had demonstrated a pattern of committing 
violent offenses. State v. Shelton, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 832 (Tenn. Crim. 
App. Sept. 11, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 33 (Tenn. Jan. 17, 2018). 

Since four of defendant’s six properly ordered 
sentences exceeded the 10-year maximum sen- 
tence statutorily permitted for consideration of 
probation, the trial court did not abuse its 
discretion in finding that probation was inap- 
propriate. State v. Hatmaker, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 439 (Tenn. Crim. 
App. June 8, 2018). 

In a case in which defendant was convicted of 
robbery, theft, felony evading arrest, and mis- 
demeanor evading arrest, the trial court did not 
err in denying him an alternative sentence 
because defendant had failed at probation on at 
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least one prior occasion; and he was ineligible 
for community corrections as he committed 
robbery, a violent crime. State v. Derring, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 32 
(Tenn. Crim. App. Jan. 16, 2019). 

Defendant’s within-range sentence of 10 
years and six months for rape was proper, as he 
was not eligible for probation, the trial court 
considered all relevant factors, and the trial 
court properly applied the enhancements for 
abusing a position of trust, as defendant was a 
pastor, and the offense was committed to 
gratify defendant’s desire for pleasure, as he 
orchestrated the absence of others, including 
his daughter, when taking the victim to an 
isolated area, and the only mitigating factor 
was the conduct did not threaten bodily injury. 
State v. Zeigler, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 83 (Tenn. Crim. App. Feb. 7, 2019). 


11. Defendant Not Entitled to Probation. 

Although probation must be automatically 
considered in sentencing, the defendant is not 
automatically entitled to probation as a matter 
of law. State v. Fletcher, 805 S.W.2d 785, 1991 
Tenn. Crim. App. LEXIS 54 (Tenn. Crim. App. 
1991). 

Defendant who pled guilty to driving under 
the influence, leaving the scene of an accident 
involving injury, and three counts of reckless 
aggravated assault, after striking another ve- 
hicle containing a driver and two children, 
injuring all three, who had previous convictions 
for driving under the influence and leaving the 
scene of an accident, was not entitled to full 
probation, as probation had been unsuccessful 
in altering defendant’s criminal behavior pat- 
tern, would depreciate the offenses’ serious- 
ness, and was not in the best interests of 
defendant or the public. State v. Blackhurst, 70 
S.W.3d 88, 2001 Tenn. Crim. App. LEXIS 682 
(Tenn. Crim. App. 2001), review or rehearing 
denied, — S.W.3d —, 2002 Tenn. LEXIS 73 
(Tenn. Feb. 11, 2002). 

In vehicular homicide case, trial court erred 
in imposing probation because trial court ap- 
parently gave no consideration to previous un- 
successful attempts to rehabilitate defendant 
through less restrictive measures; presumption 
of correctness did not attach to trial court’s 
decision. State v. Carter, 254 S.W.3d 335, 2008 
Tenn. LEXIS 363 (Tenn. May 19, 2008). 

Inmate’s guilty plea to aggravated sexual 
battery in violation of T.C.A. § 39-13-504 was 
reversed because he was unaware of the man- 
datory nature of his sentences and that he was 
not eligible for probation or community correc- 
tions under T.C.A. § 40-35-303, not only during 
the course of the plea negotiations and at the 
time of his guilty pleas, but also during his 
sentencing hearing and throughout his direct 
appeal to the court of criminal appeals. Grind- 
staff v. State, 297 S.W.3d 208, 2009 Tenn. 
LEXIS 718 (Tenn. Oct. 30, 2009). 
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Trial court did not err in imposing a sentence 
of confinement and in denying defendant’s re- 
quest for probation because defendant had a 
long history of criminal conduct and measures 
less restrictive than confinement had been ap- 
plied unsuccessfully to defendant. Further- 
more, none of the treatment programs avail- 
able in the community recommended defendant 
for enhanced probation. State v. Ray, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 162 (Tenn. 
Crim. App. Mar. 2, 2018). 


12. Denial of Probation Proper. 

Evidence, including defendant’s lack of can- 
dor, combined with the nature of the offense, 
and the established need for deterrence sup- 
ported the trial judge’s conclusions that incar- 
ceration was necessary, rather than probation 
or a suspended sentence. State v. Byrd, 861 
S.W.2d 377, 1993 Tenn. Crim. App. LEXIS 410 
(Tenn. Crim. App. 1993). 

In sentencing a 20-year-old defendant upon 
conviction of vehicular homicide by reckless- 
ness, even though the circumstances of the 
offense were not egregious enough by them- 
selves to overcome the presumption of alterna- 
tive sentencing, where the evidence revealed a 
callous indifference by the defendant for the 
safety of unsuspecting motorists at the time of 
the offense, denial of full probation was proper. 
State v. Bingham, 910 S.W.2d 448, 1995 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. 1995), 
rehearing denied, — S.W.2d —, 1995 Tenn. 
Crim. App. LEXIS 407 (Tenn. Crim. App. May 
15, 1995), appeal denied, — S.W.2d —, 1995 
Tenn. LEXIS 592 (Tenn. Oct. 2, 1995), over- 
ruled in part, State v. Hooper, 29 S.W.3d 1, 2000 
Tenn. LEXIS 535 (Tenn. 2000), overruled in 
part, State v. Walker, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 200 (Tenn. Crim. App. Mar. 
16, 2017). 

Defendant convicted of voluntary man- 
slaughter was unsuitable for probation based 
on his criminal and social history, the circum- 
stances of the crime, and his poor amenability 
to rehabilitation. State v. Goode, 956 S.W.2d 
521, 1997 Tenn. Crim. App. LEXIS 785 (Tenn. 
Crim. App. 1997). 

Although defendant was eligible for proba- 
tion, the trial court did not err in refusing to 
grant defendant a sentence of full probation 
after determining that an alternative sentence 
would not serve the ends of justice or the 
interests of the public, as the public had a 
vested interest in ensuring individuals who 
serve in a public capacity, like a deputy clerk, 
conduct themselves honestly during the course 
of their employment. State v. Graham, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 1039 
(Tenn. Crim. App. Nov. 27, 2013), review denied 
and ordered not published, — S.W.3d —, 2014 
Tenn. LEXIS 379 (Tenn. May 15, 2014), over- 
ruled, State v. King, 482 S.W.3d 316, 2014 
Tenn. LEXIS 351 (Tenn. Apr. 23, 2014). 
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Although the trial court erroneously relied on 
a fact not in the record in support of the denial 
of probation, it properly considered the statu- 
tory criteria and other facts supported by the 
record; the trial court considered the pre-sen- 
tence report, defendant’s lack of a criminal 
record, and his positive physical, mental, and 
social history, and it combined the need to avoid 
depreciating the seriousness of the offense with 
the need for deterrence and the nature and 
circumstances of the offense. State v. Sihapa- 
nya, 516 S.W.3d 473, 2014 Tenn. LEXIS 366 
(Tenn. Apr. 30, 2014). 

Trial court did not abuse its discretion in 
denying defendant’s request for an alternative 
sentence and imposing a sentence of confine- 
ment because it carefully considered defen- 
dant’s prior criminal history and his prior pro- 
bationary sentences and reasoned that he was 
not a good candidate for alternative sentencing; 
defendant had outstanding warrants, a wide 
variety of prior convictions, and a prior viola- 
tion of probation charge that was dismissed 
because he was unable to be located. State v. 
Taylor, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 16 (Tenn. Crim. App. Jan. 11, 2017). 

Trial court found that probation would depre- 
ciate the seriousness of the burglary and theft 
and defendant lacked the potential for rehabili- 
tation, and thus the trial court’s denial of 
probation was afforded a presumption of rea- 
sonableness; the evidence supported the denial, 
as defendant admitted to using drugs daily for 
20 years, and to using drugs before the crime 
and using the money obtained from the crime to 
purchase more drugs, plus he had previously 
fled from Mississippi to Louisiana and was 
arrested as a fugitive from justice. State v. 
Firestone, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 103 (Tenn. Crim. App. Feb. 16, 2017). 

Trial court did not err by denying alternative 
sentencing in a child abuse case because the 
statutory factors were considered since it was 
determined that defendant had three misde- 
meanor convictions, the offense was particu- 
larly serious, and the victim was treated with 
exceptional cruelty; the child was repeatedly 
physically abused, had his arm broken due to 
twisting, and was forced to stand in a corner for 
entire days at a time. Moreover, the trial court 
expressed interest in the general deterrence 
effect that the sentence would have had; due to 
defendant’s conviction of three Class B felonies, 
she was not considered a favorable candidate 
for alternative sentencing. State v. Kyles, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 169 
(Tenn. Crim. App. Mar. 7, 2017). 

Trial court did not err by denying defendant 
alternative sentencing because defendant’s ar- 
gument that the trial court failed to consider 
the factors of T.C.A. § 40-35-103 was not sup- 
ported by the record, the trial court found that 
confinement was necessary to avoid depreciat- 
ing the seriousness of the offense, it found that 
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he was not truthful, T.C.A. § 40-35-113(7) was 
not applicable because the testimony about his 
son’s health was offered to establish that defen- 
dant’s absence from the household would create 
a hardship due to the need for a specialized 
caretaker, and the record did not show that the 
trial court denied probation based on defen- 
dant’s release eligibility date. State v. Redden, 
— $.W.3d —, 2017 Tenn. Crim. App. LEXIS 193 
(Tenn. Crim. App. Mar. 15, 2017). 

Imposition of a three-year sentence man- 
dated the trial court’s considering probation as 
a sentencing option, but the trial court did not 
err in ordering defendant to serve his sentence 
in confinement; defendant drove after drinking 
all day, crashed his truck, and fled the scene, 
plus his probation had been revoked on five 
separate occasions, and he had a criminal his- 
tory of drug-related and driving-related convic- 
tions. State v. Penley, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 258 (Tenn. Crim. App. Apr. 7, 
2017). 

In a case where defendant pled guilty to 
various drug-related offenses and received an 
effective sentence of eight years, the trial court 
did not abuse its discretion by denying an 
alternative sentence of probation or community 
corrections because, although defendant was 
eligible for alternative sentencing, he was not a 
favorable candidate for alternative sentencing; 
the trial court concluded that the best chance 
for defendant’s rehabilitation was through in- 
carceration given the highly addictive nature of 
methamphetamine; and, although defendant 
was a prima facie candidate for community 
corrections, the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of methamphetamine-related 
crimes. State v. Potts, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 312 (Tenn. Crim. App. Apr. 
25, 2017). 

Trial court did not err by denying defendant’s 
request for alternative sentencing after he 
pleaded guilty to possession of contraband in- 
side a penal institution because the trial court 
did not find that defendant’s potential for reha- 
bilitation was good and it found that he would 
not abide by the terms of another alternative 
sentence as he was serving his reckless homi- 
cide conviction on community corrections at the 
time he committed the contraband offense. 
State v. Chambers, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 385 (Tenn. Crim. App. May 
16, 2017). 

Trial court did not abuse its discretion in 
sentencing defendant to serve his time for ag- 
gravated assault consecutively to his second- 
degree murder conviction because it made the 
requisite findings to support its determination 
that defendant was a dangerous offender; the 
trial court found that defendant’s beating of a 
correctional officer indicated little or no regard 
for human life, and it determined that confine- 
ment was necessary to protect the public from 
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further criminal acts. State v. Armstrong, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 587 
(Tenn. Crim. App. July 5, 2017). 

Trial court did not err in denying probation 
because it considered the relevant sentencing 
considerations, and defendant did established 
that the trial court abused its discretion in 
denying alternative sentencing; the trial court 
saw no reason to go through probation consid- 
erations, noting that the “outrageous” crime 
was committed while in custody, and the pre- 
sentence report catalogued defendant’s seven 
prior criminal convictions and his revocation of 
probation. State v. Armstrong, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 587 (Tenn. Crim. 
App. July 5, 2017). 

Trial court did not abuse its discretion by 
ordering that defendant serve his entire nine- 
year sentence in confinement because defen- 
dant’s involvement in the firing of a handgun 
into a crowd of people was a serious offense that 
warranted incarceration, and defendant’s lack 
of candor and close gang affiliation weighed 
against an award of alternative sentence. State 
v. Tenaz, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 658 (Tenn. Crim. App. July 27, 2017). 

Trial court did not abuse its discretion in 
denying alternative sentencing after finding 
two enhancement factors applied to defendant, 
a long history of criminal behavior and that 
measures less than incarceration had been un- 
successful for defendant, and finding that de- 
fendant was not a credible witness, his testi- 
mony did not establish any justification for 
actions leading up to the offense, and society 
needed to be protected from defendant. State v. 
Altenhoff, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 856 (Tenn. Crim. App. Sept. 13, 2017). 

Denial of probation under T.C.A. § 40-35-303 
for the theft offense under T.C.A. § 39-14-105 
was not error requiring relief; the record sup- 
ported the trial court’s consideration under 
T.C.A. § 40-35-103 of defendant’s criminal re- 
cord and history of criminal behavior, as well as 
her lack of potential for rehabilitation and the 
fact that she was on probation when she com- 
mitted the current offenses. State v. Moore, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 982 
(Tenn. Crim. App. Nov. 28, 2017). 

Trial court considered the pertinent facts of 
this case and appropriate sentencing principles 
and denied alternative sentencing based on 
defendant’s criminal record, past failed at- 
tempts at less restrictive measures, and lack of 
potential for rehabilitation. Defendant did not 
establish that the trial court abused its discre- 
tion by denying his request for an alternative 
sentence under T.C.A. § 40-35-3038. State v. 
Nelson, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 990 (Tenn. Crim. App. Nov. 30, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
86 (Tenn. Feb. 14, 2018). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
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court did not abuse its discretion in denying 
defendant probation because, while he pled 
guilty to the reduced charge of attempted ag- 
gravated sexual battery, the evidence sup- 
ported the conclusion that he committed more 
than one completed aggravated sexual battery 
on his adopted daughter while she was under 
13 years old; he obtained custody of the victim, 
removing her from the guardianship of others 
who could have protected her from him; and the 
trial court’s finding that the presentence report 
was very disturbing supported the conclusion 
that it found the crime to be especially shock- 
ing, reprehensible, offensive, and of an exagger- 
ated degree. State v. Sexton, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 8 (Tenn. Crim. App. 
Jan. 5, 2018). 

Trial court did not err in ordering that defen- 
dant serve the 10-year sentence for attempted 
conspiracy to manufacture more than 300 
grams of methamphetamine in confinement, 
and in denying defendant probation because 
the trial court engaged in a detailed and thor- 
ough analysis to determine whether defendant 
should be granted anything less than a sen- 
tence of full confinement and it found that 
defendant had a history of criminal convictions, 
including three felony convictions committed 
while on probation; he had, at least two, possi- 
bly three probation revocations; and the facts 
and circumstances surrounding the offenses 
and the nature of the offenses included cooking 
methamphetamine when there were children 
around. State v. Kilgore, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 13 (Tenn. Crim. App. 
Jan. 10, 2018). 

Trial court did not abuse its discretion by 
denying alternative sentencing and by revoking 
defendant’s probation on a prior conviction, 
when defendant pleaded guilty to vehicular 
homicide by intoxication, because defendant’s 
conviction was for a Class B felony. Moreover, 
the court found that confinement was neces- 
sary to protect society because defendant had a 
long history of criminal conduct and measures 
less restrictive than confinement were unsuc- 
cessfully applied as defendant was sentenced to 
probation days before the auto accident oc- 
curred. State v. Privett, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 48 (Tenn. Crim. App. 
Jan. 24, 2018). 

Trial court properly denied defendant’s re- 
quest for probation because the interests of 
society heavily outweighed the interests of de- 
fendant; three innocent bystanders were shot 
in the incident, there were two other innocent 
bystanders inside a house into which defendant 
also fired a gun, and defendant committed four 
shooting offenses with a handgun he obtained 
from another person and concealed prior to the 
shooting. State v. Collins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 255 (Tenn. Crim. App. 
Apr. 5, 2018). 
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Defendant’s within-range sentence for at- 
tempted second-degree murder was proper be- 
cause (1) statutory factors were considered, and 
(2) probation was properly denied based on 
avoiding depreciating the seriousness of the 
crime, rather than the crime’s elements. State 
v. Wilson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 351 (Tenn. Crim. App. May 7, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
567 (Tenn. Sept. 13, 2018). 

Trial court did not abuse its discretion in 
denying defendant’s request for full probation, 
following defendant’s convictions for assault 
and contributing to the delinquency of a minor, 
because, in addition to the convictions which 
the 35 year old defendant received in defen- 
dant’s late teens and twenties, defendant also 
had a fairly substantial record of more recent 
criminal activity, including multiple convic- 
tions for DUI and a conviction for domestic 
assault. Defendant also failed to show any 
remorse during the sentencing hearing. State v. 
Edwards, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 434 (Tenn. Crim. App. June 6, 2018), 
appeal denied, — $.W.3d —, 2018 Tenn. LEXIS 
589 (Tenn. Sept. 14, 2018). 

In a rape case, the trial court did not err in 
denying a sentence of probation or split confine- 
ment as the court was concerned with a number 
of the responses in the psychosexual evalua- 
tion; a sentence of probation would unduly 
depreciate the seriousness of the offense; and 
the victim testified as to the damage defendant 
caused her. State v. Danoff, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 503 (Tenn. Crim. App. 
July 6, 2018). 

Trial court did not abuse its discretion by 
denying defendant an alternative sentence be- 
cause it reviewed defendant’s lengthy criminal 
history dating back more than 30 years and 
including multiple driving and alcohol related 
offenses and defendant was on probation when 
he consumed a beverage containing alcohol. 
State v. Sams, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 582 (Tenn. Crim. App. Aug. 3, 
2018). 

In a case in which defendant was convicted of 
initiating a process intended to result in the 
manufacture of methamphetamine, the trial 
court correctly sentenced defendant because he 
was not considered a favorable candidate for 
alternative sentencing, and he was ineligible 
for probation as he received a sentence of 11 
years; and denial of a community corrections 
sentence was appropriate as defendant had 
been released on probation in the past and had 
failed to comply with the terms of release, and 
defendant’s rehabilitation potential was poor 
and he was highly likely to reoffend. State v. 
Mathis, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 595 (Tenn. Crim. App. Aug. 9, 2018). 

Trial court did not abuse its discretion in 
denying defendant alternative sentencing in 
sentencing defendant to 37 years in prison for 
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his numerous convictions, which included two 
counts of reckless homicide, because it looked 
behind the plea agreement, and found that he 
actually committed a felony murder and should 
be sentenced to life imprisonment. State v. 
Smith, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 722 (Tenn. Crim. App. Sept. 21, 2018). 

Sentence of four years on each count of acces- 
sory after the fact to aggravated robbery to be 
served concurrently was consistent with the 
purposes of sentencing was proper; because 
aggravated robbery was part of defendant’s 
originally charged and indicted offenses, it was 
not an abuse of discretion for the trial court to 
consider the underlying charge when making 
its decision to order confinement, and it was 
also not an abuse of discretion for the trial court 
to rely on the finding that defendant was un- 
truthful as a basis for denying probation. State 
v. Sims, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 189 (Tenn. Crim. App. Mar. 27, 2019). 

Trial court did not abuse its discretion by 
denying defendant probation because even 
though it stated that his criminal history was 
not bad, it relied heavily on his prior opportu- 
nities to serve an alternative sentence that 
were not successful. State v. Johnson, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 243 (Tenn. 
Crim. App. Apr. 16, 2019). 

Trial court did not abuse its discretion by 
ordering defendant to serve 10 years of incar- 
ceration for her conviction for the initiation of a 
process to manufacture methamphetamine be- 
cause its decision, based on defendant’s crimi- 
nal record and her unsuccessful past attempts 
at completing an alternative sentence, was well 
supported by the evidence. The presentence 
report showed numerous convictions and 
charges against defendant related to her drug 
addiction, she had shown a history of non- 
compliance with alternative sentences, and she 
was serving a probation sentence when she 
committed the instant offense. State v. McTag- 
gart, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 286 (Tenn. Crim. App. May 1, 2019). 


13. Denial of Probation Improper. 

Trial court erred in denying defendant’s re- 
quest for probation after finding that defendant 
probably would have been successful on proba- 
tion and been rehabilitated and the court was 
not concerned about the community being at 
risk from defendant’s future criminal conduct. 
State v. Sihapanya, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 968 (Tenn. Crim. App. Nov. 
8, 2013), affd in part, rev’d in part, 516 S.W.3d 
473, 2014 Tenn. LEXIS 366 (Tenn. Apr. 30, 
2014). 

It was not shown that the trial court consid- 
ered any of the purposes of sentencing in deter- 
mining defendant’s sentence, contrary to T.C.A. 
§§ 40-35-102, 40-35-103, 40-35-210, and while 
defendant was eligible for probation under 
T.C.A. § 40-35-303(a) because the sentence im- 
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posed was less than 10 years, it was not shown 
that the trial court considered any of the appro- 
priate principles in denying defendant’s re- 
quest for full probation, and remand was nec- 
essary. State v. Powers, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 647 (Tenn. Crim. App. 
July 24, 2017). 

Trial court did not err by refusing to grant a 
sentence entirely on probation after defendant 
pleaded guilty to attempted rape and instead 
ordering him to serve six months day-for-day 
prior to release on probation because it prop- 
erly applied T.C.A. § 40-35-102(B) and de- 


scribed the attempted rape of the 70-year-old . 


victim who was alone in her home as a very 
serious offense. The trial court also pointed out 
the victim’s unwavering account of the incident 
and defendant’s varying accounts of the events. 
State v. Guthrie, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 131 (Tenn. Crim. App. Feb. 
27;,2019). 


14. Denial of Full Probation Appropriate. 

In connection with defendant’s convictions of 
facilitation of dogfighting, the trial court did 
not err in ordering defendant to serve 60 days 
of his concurrent sentences of 11 months and 29 
days in confinement and the remainder on 
probation; he had a prior criminal history of 
felony conviction and several misdemeanor con- 
victions and he violated parole on at least one 
occasion. State v. Trent, — S.W.38d —, 2017 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
Mar. 30, 2017). 

In a case in which defendant pled guilty to 
theft of property valued at $1000 or more but 
less than $10,000 and possession of drug para- 
phernalia in exchange for an effective sentence 
of eight years with the manner of service to be 
determined by the trial court, the trial court did 
not err in imposing a sentence of confinement 
and in denying defendant full probation be- 
cause defendant had a history of criminal con- 
duct spanning at least 26 years and including 
36 prior convictions; he admittedly had a long 
history of drug abuse; he removed merchandise 
from its appropriate box and replaced it with 
merchandise that was over $1000 more valu- 
able; and he did that after smoking heroin and 
while in possession of drug paraphernalia. 
State v. Hatley, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 968 (Tenn. Crim. App. Nov. 14, 
2017). 

In a perjury case in which defendant falsely 
accused the father of her child of horrific treat- 
ment, including holding a gun to her head and 
forcible oral, vaginal, and anal sex, the trial 
court did not abuse its discretion by denying 
defendant’s request for full probation and by 
ordering that she serve six months in confine- 
ment because the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of the offense and particularly 
suited to provide an effective deterrence to 
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others; she failed to accept responsibility for 
the crime; and she gave a statement for the 
presentence report in which she essentially 
maintained that her allegations against her 
child’s father were true. State v. Riner, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 676 
(Tenn. Crim. App. Sept. 4, 2018). 


15. Denial of Alternative Sentencing Ap- 
propriate. 

In a case where defendant pled guilty to 
aggravated burglary, as a Range I standard 
offender, the trial court did not err in denying 
alternative sentencing to defendant and in sen- 
tencing him to a term of imprisonment because 
defendant had already received two sentences 
to be served on probation and he failed to 
comply with the terms of his probation on at 
least two occasions; although the trial court did 
not properly find that there was a need for 
deterrence, the trial court determined that de- 
fendant’s long history of criminal conduct made 
imprisonment necessary to protect society; and 
the trial court was only required under the 
Sentencing Act to find one reason to properly 
confine defendant to prison and deny alterna- 
tive sentencing. State v. Allen, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 130 (Tenn. Crim. 
App. Feb. 24, 2017). 

Trial court did not abuse its discretion by 
denying defendant’s request for an alternative 
sentence for aggravated assault because the 
offense was committed with two weapons, the 
victim and defendant did not know each other, 
they were not arguing, the victim was assisting 
defendant at the time of the offense, the trial 
court found that defendant’s testimony was not 
credible, and it found that defendant’s lack of 
candor weighed against his grant of an alterna- 
tive sentence because he failed to accept re- 
sponsibility for the offense. State v. Adams, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 175 
(Tenn. Crim. App. Mar. 8, 2017). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence like 
probation, as the trial court considered the 
sentencing principles and all relevant facts; 
although the trial court did not explicitly ad- 
dress the mitigating factor that defendant’s 
criminal conduct did not cause or threaten 
serious bodily injury, the trial court considered 
it, but chose to give it little weight, which was 
its province, plus the trial court found that less 
restrictive measures had repeatedly been ap- 
plied to defendant without success. State v. 
Walker, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 200 (Tenn. Crim. App. Mar. 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
451 (Tenn. July 18, 2017). 

In a case where defendant pled guilty to two 
counts of aggravated burglary and one count of 
aggravated assault, the trial court did not err in 
imposing a sentence of confinement because the 
trial court engaged in a detailed and thorough 
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analysis to determine whether defendant 
should be granted judicial diversion or proba- 
tion; and the trial court ultimately determined 
that the nature and circumstances of the of- 
fenses, that the need to avoid depreciating the 
seriousness of the offenses, and the fact that 
confinement was particularly suited to provide 
an effective deterrent to others likely to commit 
similar offenses justified the denial of an alter- 
native sentence. State v. Smith, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 208 (Tenn. Crim. 
App. Mar. 20, 2017). 

Based on defendant’s sentence of 11 years for 
vehicular homicide by intoxication, the trial 
court did not abuse its discretion by denying 
defendant an alternative sentence because de- 
fendant was not eligible for an alternative 
sentence and could not have received a sen- 
tence of split confinement as the sentence im- 
posed was for more than 10 years. State v. 
Bishop, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 395 (Tenn. Crim. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
599 (Tenn. Sept. 22, 2017). 

In a case in which defendant pled guilty to 
three counts of forgery and received a total 
effective sentence of six years in the Tennessee 
Department of Correction, the trial court did 
not err in denying defendant alternative sen- 
tencing, specifically drug court, because the 
trial court found that considering defendant’s 
criminal history, commission of an offense 
while on bond, previous failures to comply with 
the terms of release, and breach of a private 
trust, he was not a good candidate for drug 
treatment. State v. Garwood, —S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 573 (Tenn. Crim. App. 
June 30, 2017). 

Trial court did not abuse its discretion by 
ordering a fully-incarcerated sentence because 
defendant had a lengthy criminal history and 
the trial court was concerned about his failure 
to comply with court orders; because the trial 
court considered all relevant principles associ- 
ated with sentencing, no error attended the 
imposition of the within-range sentence. State 
v. Day, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 656 (Tenn. Crim. App. July 27, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
873 (Tenn. Dec. 6, 2017). 

Defendant failed to establish an abuse of 
discretion or overcome the presumption of rea- 
sonableness afforded to the trial court’s denial 
of alternative sentencing because the record 
supported the determination that incarceration 
was necessary to avoid depreciating the seri- 
ousness of the offense; the presentence report 
indicated that defendant’s prior convictions 
could have rendered him a Range II, multiple 
offender, and he failed to successfully complete 
probation for a felony theft conviction. State v. 
Coleman, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 659 (Tenn. Crim. App. July 28, 2017). 
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In an aggravated assault case, the trial court 
did not abuse its discretion in denying alterna- 
tive sentencing for defendant, who had three 
prior convictions for domestic assault. The trial 
court carefully considered the applicable law, as 
well as all relevant factors in sentencing defen- 
dant as a Range I, standard offender to a 
minimum three-year sentence for a Class C 
felony. State v. Simpson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 941 (Tenn. Crim. App. 
Oct. 31, 2017). 

Trial court did not err in denying defendant 
probation or an alternative sentence because, 
although defendant’s eight-year sentence for 
child abuse was for less than 10 years, and he 
was eligible for probation, as a Range II, mul- 
tiple offender, he was not considered a favor- 
able candidate for alternative sentencing; he 
had an extensive prior criminal history and 
measures less restrictive than confinement had 
been unsuccessfully applied to him previously; 
and the trial court found confinement neces- 
sary to avoid depreciating the seriousness of 
the offense of child abuse of a mentally handi- 
capped child. State v. Gerg, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1012 (Tenn. Crim. 
App. Dec. 7, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 179 (Tenn. Mar. 14, 2018). 

In a case in which defendant pled guilty to 
reckless aggravated assault, reckless endan- 
germent, driving under the influence, simple 
possession of buprenophine, and simple posses- 
sion of marijuana, the trial court did not err in 
ordering that defendant serve his effective two- 
year sentence in confinement because defen- 
dant’s extensive criminal history and his lack of 
success while on probation for previous offenses 
justified the denial of alternative sentencing as 
the 29-year-old defendant had prior convictions 
for aggravated burglary, theft, two counts of 
manufacturing a controlled substance, posses- 
sion of a gun during the sale of marijuana, and 
grand larceny; and he violated his probation on 
the aggravated burglary and theft convictions. 
State v. Jones, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 39 (Tenn. Crim. App. Jan. 19, 
2018). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence, 
when defendant pleaded guilty to burglary and 
multiple counts of forgery, because the court 
considered defendant’s criminal history, defen- 
dant was facing additional charges at the time 
of sentence, and previous attempts at alterna- 
tive sentencing had failed. While defendant 
testified to being addicted to drugs and alcohol, 
there was no evidence that treatment of defen- 
dant’s issues was best served in the community 
rather than in a correctional institution. State 
v. Shields, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 70 (Tenn. Crim. App. Jan. 30, 2018). 

Trial court did not abuse its discretion in 
denying alternative sentencing because it con- 
sidered the relevant sentencing considerations; 
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the trial court specifically noted defendant’s 
criminal history, the fact that defendant was 
previously sentenced to probation, and the fact 
that he was on community corrections at the 
time of the offense, and it expressed doubt with 
regard to his ability to be rehabilitated based 
on the fact that he was on community correc- 
tions at the time of the offense. State v. Gordon, 
— 8.W.3d —, 2018 Tenn. Crim. App. LEXIS 117 
(Tenn. Crim. App. Feb. 20, 2018). 

Trial court did not abuse its discretion in 
denying alternative sentencing because it con- 
sidered the relevant sentencing considerations; 
because defendant was determined to be a 
Range II, multiple offender, he was not a favor- 
able candidate for alternative sentencing. State 
v. Gordon, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 117 (Tenn. Crim. App. Feb. 20, 2018). 

Trial court properly ordered that defendant 
serve her sentences in confinement because it 
found that confinement was necessary to pro- 
tect society from defendant and that she lacked 
potential for rehabilitation; as a Range II, mul- 
tiple offender, defendant was eligible for alter- 
native sentencing, but she was not considered a 
favorable candidate for alternative sentencing. 
State v. Hottiman, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 159 (Tenn. Crim. App. Feb. 
28, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 455 (Tenn. July 19, 2018). 

Trial court properly ordered that defendant 
serve her sentences in confinement because it 
found that confinement was necessary to pro- 
tect society from defendant and that she lacked 
potential for rehabilitation; the trial court was 
greatly troubled by defendant’s likelihood to 
re-offend and her lack of potential for rehabili- 
tation, and it stated defendant posed a threat to 
the public given her prior history and her 
continual disregard of conforming her conduct 
to the requirements of the law. State v. Hotti- 
man, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 159 (Tenn. Crim. App. Feb. 28, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
455 (Tenn. July 19, 2018). 

In a case in which defendant, the victim’s 
grandfather, was convicted of attempted rape 
and attempted incest, the trial court did not 
abuse its discretion by denying defendant an 
alternative sentence because the evidence pre- 
sented at trial and at the sentencing hearing 
established that the victim was traumatized 
and hurt by defendant’s actions and that the 
impact on defendant’s family was substantial; 
both the nature of defendant’s relationship to 
the victim and the violation of her trust in him 
were particularly detrimental to the victim; 
and defendant’s inappropriate sexual behavior 
towards the victim lasted over a period of two 
years. State v. Davis, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 189 (Tenn. Crim. App. Mar. 
14, 2018). 

Trial court did not abuse its discretion by 
denying defendant’s request for an alternative 
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sentence and by ordering confinement, after 
defendant’s conviction for vehicular homicide 
by intoxication, reckless endangerment, and 
failure to exercise due care while operating a 
motor vehicle, because defendant’s children 
were unrestrained in defendant’s car, defen- 
dant was not forthcoming about drug use, de- 
fendant showed a disregard for others, and 
confinement was necessary to avoid depreciat- 
ing the seriousness of the offense and for deter- 
rence. State v. Robinson, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 200 (Tenn. Crim. App. 
Mar. 19, 2018). 

Trial court properly denied an alternative 
sentence and ordered defendant to serve his 
total effective sentence of nine years in prison 
because defendant was not presumptively a 
favorable candidate for alternative sentencing, 
confinement was appropriate as a deterrence, 
defendant failed to rebut the presumption of 
reasonableness, and while defendant’s poten- 
tial for rehabilitation was an important factor 
for the trial court to consider, there should be a 
broader consideration than the issue of 
whether defendant might have an alcohol prob- 
lem. State v. Huffine, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 247 (Tenn. Crim. App. Apr. 3, 
2018). 

Defendant’s criminal record adequately sup- 
ported the denial of an alternative sentence 
because the trial court followed the statutory 
sentencing procedure, properly weighing the 
factors and principles in denying alternative 
sentencing, and placed its reasoning on the 
record; accordingly, defendant failed to estab- 
lish an abuse of discretion or otherwise over- 
come the presumption of reasonableness af- 
forded to the denial of alternative sentencing, 
including probation. State v. Madden, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 429 
(Tenn. Crim. App. June 5, 2018). 

In a voluntary manslaughter case, although 
defendant was eligible for probation because 
his sentence was 10 years or less and because 
the offense was not specifically excluded by 
statute, defendant was not deserving of an 
alternative sentence as the seriousness of the 
particular facts of his offense required confine- 
ment in order to deter similar behavior; there 
was no evidence of provocation and that the 
evidence adduced at trial could have supported 
a conviction of first degree murder; there was 
no evidence of self-defense; and defendant 
failed to prove that he was suitable for proba- 
tion or that probation would serve the best 
interests of himself and the public. State v. Bell, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 539 
(Tenn. Crim. App. July 19, 2018). 

Trial court did not err in imposing a sentence 
of confinement after defendant pled guilty to 
possession with intent to sell, as the trial court 
engaged in a detailed and thorough analysis to 
determine that non-incarcerative options were 
not appropriate and defendant’s disagreement 
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with the weight given to his work history did 
not support the grant of relief. State v. Torres, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 534 
(Tenn. Crim. App. July 18, 2018). 

Trial court did not abuse its discretion when 
it denied defendant’s request for an alternative 
sentence because it considered the purposes 
and principles of sentencing as well as the 
factors relevant to imposing a sentence of con- 
finement; the record supported the trial court’s 
findings that defendant had an extensive his- 
tory of criminal offenses and that measures less 
restrictive than confinement had on multiple 
occasions been unsuccessfully applied to him. 
State v. Kelley, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 664 (Tenn. Crim. App. Aug. 29, 
2018). 

Defendant’s consecutive sentences of 10 
years, three years, and three years for vehicu- 
lar homicide by intoxication and two vehicular 
assaults were proper because mid-range sen- 
tences were appropriate; the enhancement of 
her sentences was proper based on her actions 
causing a direct risk to the lives of people other 
than the victims, and her long history of unlaw- 
ful drug use; for purposes of consecutive sen- 
tencing, defendant was a dangerous offender as 
she had a long history of substance abuse and 
prior failed attempts at treatment, drove while 
intoxicated, caused a deadly head-on collision, 
and showed no concern for the victims; and 
alternative sentencing was not appropriate as 
she lacked potential for rehabilitation. State v. 
Beasley, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 765 (Tenn. Crim. App. Oct. 11, 2018). 

Trial court did not abuse its discretion by 
denying defendant alternative sentencing anc 
ordering him to serve his sentences for aggra- 
vated burglary in confinement because the re- 
cord amply supported its findings that defen- 
dant’s criminal history was extensive and that 
he had violated probation on numerous occa- 
sions, as defendant acknowledged his extensive 
criminal history and numerous probation vio- 
lations during his testimony at the sentencing 
hearing. Defendant also acknowledged that he 
was no parole at the time he committed the first 
aggravated burglary and that he was released 
on bond when he committed the second aggra- 
vated burglary. State v. Grosse, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 859 (Tenn. Crim. 
App. Nov. 26, 2018). 

Trial court properly denied alternative sen- 
tencing for defendant’s guilty-pleaded convic- 
tions of kidnapping, aggravated domestic as- 
sault, possession of a schedule I controlled 
substance, possession of a synthetic drug, and 
possession of drug paraphernalia because, 
while the imposition of an effective six-year 
sentence mandated the trial court’s consider- 
ation of probation as a sentencing option, de- 
fendant’s lengthy criminal history and previous 
failure to abide by the terms of his probation 
supported the trial court’s determination that 


CRIMINAL PROCEDURE 


264 


confinement of defendant was necessary. State 
v. Rose, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 918 (Tenn. Crim. App. Dec. 26, 2018). 

Trial court thoroughly considered and 
weighed the principles of sentencing and all the 
evidence before it, and thus the court upheld 
defendant’s 15-year sentence for aggravated 
burglary, burglary of a habitation under con- 
struction, felony and misdemeanor theft of 
property, and vandalism; the 59-year-old defen- 
dant had a criminal record consisting of six 
prior felony and 22 prior misdemeanor convic- 
tions, he was a leader in the commission of the 
offenses, he had a history of probation and 
parole violations, his actions caused significant 
harm to the community, and alternative sen- 
tencing was not appropriate. State v. Gilley, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 165 
(Tenn. Crim. App. Mar. 14, 2019). 

In a case in which defendant pled guilty to 
being a felon in possession of a firearm and 
identity theft and received a total effective 
sentence of 10 years, the trial court did not err 
in denying defendant’s petition for a suspen- 
sion of his sentence because defendant had a 
long history of criminal conduct; he repeatedly 
used drugs and violated the law; measures less 
restrictive than confinement had been unsuc- 
cessful; and defendant had poor potential for 
rehabilitation. State v. Pettis, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 209 (Tenn. Crim. 
App. Mar. 29, 2019). 

Defendant was properly denied alternative 
sentencing because he was not considered to be 
a favorable candidate for alternative sentenc- 
ing as rape was a Class B felony; he lacked the 
potential for rehabilitation; and his act of forc- 
ing a mentally disabled nine-year-old child to 
engage in oral sex when he was supposed to be 
that child’s caretaker was shocking and repre- 
hensible. State v. Keener, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 269 (Tenn. Crim. App. 
Apr. 26, 2019). 


16. Denial of Alternative Sentencing Inap- 
propriate. 

Trial court’s denial of alternative sentencing 
had to be remanded for a new sentencing hear- 
ing because the trial court improperly consid- 
ered some factors, neglected to consider others, 
and no psychosexual evaluation was conducted. 
The trial court did not consider mitigating or 
enhancement factors on the record and defen- 
dant did not have a long history of criminal 
conduct. State v. Reno, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 627 (Tenn. Crim. App. July 
18, 2017). 


17. Judicial Diversion Properly Denied. 
Defendant’s sentence of 10 years, to be 
served consecutively to any unexpired sen- 
tences, for the merged offenses of the sale of 
less than .5 grams of cocaine and of the delivery 
of less than .5 grams of cocaine was not exces- 
sive because the enhancement factors that de- 
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fendant had a history of criminal convictions or 
criminal behavior in addition to those neces- 
sary to establish the appropriate range, and 
that, before trial or sentencing, he had failed to 
comply with the conditions of a sentence involv- 
ing release into the community were properly 
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range for his offense; and he was unable to 
successfully complete a sentence involving pro- 
bation or other forms of release into the com- 
munity. State v. Henderson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 600 (Tenn. Crim. App. 


‘July 6, 2017). 


applied; his sentence was within the applicable 


40-35-304. Restitution as condition for probation — Petition to modify 
— Civil judgment for nonpayment — Procedure. 


(a) A sentencing court may direct a defendant to make restitution to the 
victim of the offense as a condition of probation. 

(b) Whenever the court believes that restitution may be proper or the victim 
of the offense or the district attorney general requests, the court shall order the 
presentence service officer to include in the presentence report documentation 
regarding the nature and amount of the victim’s pecuniary loss. 

(c) The court shall specify at the time of the sentencing hearing the amount 
and time of payment or other restitution to the victim and may permit 
payment or performance in installments. The court may not establish a 
payment or performance schedule extending beyond the statutory maximum 
term of probation supervision that could have been imposed for the offense. 

(d) In determining the amount and method of payment or other restitution, 
the court shall consider the financial resources and future ability of the 
defendant to pay or perform. 

(e) For the purposes of this section, “pecuniary loss” means: 

(1) All special damages, but not general damages, as substantiated by 
evidence in the record or as agreed to by the defendant; and 

(2) Reasonable out-of-pocket expenses incurred by the victim resulting 
from the filing of charges or cooperating in the investigation and prosecution 
of the offense; provided, that payment of special prosecutors shall not be 
considered an out-of-pocket expense. 

(f) Adefendant, victim or district attorney general at any time may petition 
the sentencing court to adjust or otherwise waive payment or performance of 
any ordered restitution or any unpaid or unperformed portion of the restitu- 
tion. The court shall schedule a hearing and give the victim and the defendant 
notice of the hearing, including the date, place and time and inform the victim 
and defendant that each will have an opportunity to be heard. If the court finds 
that the circumstances upon which it based the imposition or amount and 
method of payment or other restitution ordered no longer exist or that it 
otherwise would be unjust to require payment or other restitution as imposed, 
the court may adjust or waive payment of the unpaid portion of the restitution 
or other restitution or modify the time or method of making restitution. The 
court may extend the restitution schedule, but not beyond the term of 
probation supervision. 

(g) The procedure for a defendant sentenced to pay restitution pursuant to 
§ 40-35-104(c)(2), or otherwise, shall be the same as is provided in this section 
with the following exceptions: 

(1) If there is no sentencing hearing or presentence report because the 
defendant’s sentence is agreed upon and the payment of restitution is a part 
of the sentence, the plea agreement shall include the amount of restitution 
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and the other performance requirements set out in subsection (c); 

(2) Adefendant sentenced in whole or in part to the payment of restitution 
pursuant to § 40-35-104(c)(2), or otherwise, shall be responsible for the 
payment of the restitution until the expiration of the sentence imposed by 
the court, and any payment or performance schedule established by the 
court shall not extend beyond the expiration date; 

(3) If the court sentences a defendant to payment of restitution and 
believes that payment to more than one (1) victim is proper, the court shall 
determine the pecuniary loss of each victim as provided in this section and 
shall order the amount of restitution to each victim; 

(4) If, as aresult of the defendant’s criminal conduct, the victim or victims 
of the offense are dead at the time of sentencing, the court may sentence the 
defendant to pay restitution to the victim’s or victims’ next-of-kin; and 

(5) Nothing in § 39-11-118, § 40-35-104(c)(2) or this subsection (g) shall 

be construed to prohibit or delay a victim from applying for and receiving 
any compensation to which the victim is entitled under the Criminal Injuries 
Compensation Act, compiled in title 29, chapter 13. If the court orders the 
defendant to pay restitution pursuant to § 39-11-118, § 40-35-104(c)(2) or 
this subsection (g), the state shall have a subrogation interest in the 
restitution payments for the full amount paid the victim under the Criminal 
Injuries Compensation Act. 
(h)(1) Notwithstanding any law to the contrary, upon expiration of the time 
of payment or the payment schedule imposed pursuant to subsection (c) or 
(g), if any portion of restitution remains unpaid, then the victim or the 
victim’s beneficiary may convert the unpaid balance into a civil judgment in 
accordance with the procedure set forth in this subsection (h). 

(2) Within the twelve-month period following expiration of the time of 
payment or the payment schedule imposed pursuant to subsection (c) or (g), 
the victim or the victim’s beneficiary may file a certified copy of the 
restitution order with an appropriate civil court having jurisdiction over the 
total amount of restitution ordered. 

(3) At the same time the victim or victim’s beneficiary files a certified copy 
of the restitution order with the civil court, the victim or victim’s beneficiary 
shall have the defendant personally served in accordance with the Tennessee 
rules of civil procedure. The service shall give notice to the defendant of the 
victim’s or victim’s beneficiary’s intent to convert the restitution order to a 
civil judgment, and include a copy of the restitution order and a statement 
as to the amount of unpaid restitution the victim or victim’s beneficiary 
alleges the defendant still owes. 

(4) Upon being served, the defendant shall be permitted to file an answer 
in accordance with the Tennessee rules of civil procedure. 

(5) Upon service of the defendant and receipt of the defendant’s answer, if 
any, the civil court shall conduct a hearing in order to take proof as to the 
amount of ordered restitution actually paid. Both the victim or victim’s 
beneficiary and the defendant shall be permitted to offer proof at this 
hearing. If the court finds by a preponderance of the evidence presented that 
the amount of restitution actually paid is less than the total amount of 
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restitution ordered pursuant to subsection (c) or (g), then the court shall enter 
a judgment in favor of the victim or the victim’s beneficiary and against the 
defendant for the amount of the unpaid balance of the restitution. 

(6) At the hearing conducted in accordance with this subsection (h), the 
only issues over which the court shall have jurisdiction is whether the 
defendant was properly served in accordance with the Tennessee rules of 
civil procedure, whether the restitution order entered against the defendant 
pursuant to this section has been satisfied by the defendant and, if not, the 
amount of restitution still owed by the defendant. 

(7) Acivil judgment entered pursuant to this subsection (h) shall remain in 
effect from the date of entry until it is paid in full or is otherwise discharged 
and shall be enforceable by the victim or the victim’s beneficiary in the same 
manner and to the same extent as other civil judgments are enforceable. 


History. 
Acts 1989, ch. 591, § 6; 1996, ch. 699, §§ 3, 4; 
2000, ch. 833, § 1; 2014, ch. 596, § 2. 


Sentencing Commission Comments. This 
provision is similar to prior law and sets forth 
procedural aspects of restitution where im- 
posed as a condition of probation. As provided 
in § 40-35-103(6), trial judges are encouraged 
to impose restitution in appropriate instances. 
The commission believes restitution to victims 
is an important part of public policy and these 
sections are intended to enhance that policy. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2014, ch. 596, § 3 provided that the act, 
which amended subdivision (h)(7), shall apply 
to all applicable civil judgments entered after 


July 1, 2014 and to such judgments entered 
before July 1, 2014 if the judgment is still valid 
and the person follows the procedure in § 28- 
3-110(c) and (d). 


Cross-References. 

Probation, paroles, and pardons, title 40, ch. 
28. 

Restitution, title 41, ch. 6. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.197. 


Law Reviews. 

Extralegal Punishment Factors: A Study of 
Forgiveness, Hardship, Good Deeds, Apology, 
Remorse, and Other Such Discretionary Fac- 
tors in Assessing Criminal Punishment (Paul 
H. Robinson, Sean E. Jackowitz, and Daniel M. 
Bartels), 65 Vand. L. Rev. 737 (2012). 


Attorney General Opinions. 

Restitution under plea agreement exceeding 
monetary grade of offense, OAG 98-037, 1998 
Tenn. AG LEXIS 37 (2/9/98). 

A county which has provided and paid for 
medical services to an inmate of its county jail 
is not entitled to restitution for those expenses 
as a condition of probation as the county would 
not be considered a victim entitled to restitu- 
tion under the statute, OAG 01-118, 2001 Tenn. 
AG LEXIS 109 (7/26/01). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Amount of Restitution. 
. “Pecuniary Loss.” 

. Time of Payment. 
“Victim.” 

. Modification. 


AnkwWNH 


7. Ability to Pay. 

8. Restitution Order Improper. 
9. Restitution Order Proper. 
10. Evidence. 


1. In General. 
Court’s failure under T.C.A. § 40-35-304 to 
order documentation regarding the nature and 
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amount of the loss in the presentence report 
was harmless, since a subsequent hearing was 
specifically held to give the defendant full con- 
sideration under the law regarding restitution. 
State v. Moore, 814 S.W.2d 381, 1991 Tenn. 
Crim. App. LEXIS 242 (Tenn. Crim. App. 1991). 

Trial court erred in attempting to facilitate 
payment of its order of restitution by requiring 
defendant to legitimate her daughter as a con- 
dition of probation and pursue child support. 
State v. Mathes, 114 S.W.3d 915, 2003 Tenn. 
LEXIS 724 (Tenn. 2003). 

Defendant’s appeal from the trial court res- 
titution order on his reckless endangerment 
conviction was dismissed for lack of jurisdiction 
as the restitution order was incomplete and 
interlocutory in nature where the trial court 
intended to further adjudicate the particulars 
of payment at a future date. State v. Comer, 278 
S.W.3d 758, 2008 Tenn. Crim. App. LEXIS 296 
(Tenn. Crim. App. Apr. 21, 2008). 


2. Amount of Restitution. 

The amount of restitution a defendant is 
ordered to pay must be based upon the victim’s 
pecuniary loss and the financial condition and 
obligations of the defendant; and the amount 
ordered to be paid does not have to equal or 
mirror the victim’s precise pecuniary loss. 
Moreover, the sum must be reasonable. State v. 
Smith, 898 S.W.2d 742, 1994 Tenn. Crim. App. 
LEXIS 685 (Tenn. Crim. App. 1994). 

An order for restitution of $92,111 “by mak- 
ing regular monthly payments as best as pos- 
sible” was not reasonable where defendant’s 
average take-home pay was $245 and he was 
paying $50.00 a week child support along with 
other items of expense. State v. Smith, 898 
S.W.2d 742, 1994 Tenn. Crim. App. LEXIS 685 
(Tenn. Crim. App. 1994). 

Trial court’s judgment setting restitution 
amount overturned where the presentence re- 
port contained nothing about the victim’s 
losses, the court failed to consider defendant’s 
ability to pay or perform, and the restitution 
award was to be offset by amount awarded to 
victim in civil suit against defendant. State v. 
Johnson, 968 S.W.2d 883, 1997 Tenn. Crim. 
App. LEXIS 483 (Tenn. Crim. App. 1997). 

An animal cruelty case was remanded re- 
garding the issue of restitution, because a hear- 
ing was necessary to determine how much was 
received from the sale of the dogs and the 
assets and abilities to pay restitution of defen- 
dants. State v. Webb, 130 S.W.3d 799, 2003 
Tenn. Crim. App. LEXIS 567 (Tenn. Crim. App. 
2003), appeal denied, — S.W.3d —, 2003 Tenn. 
LEXIS 1233 (Tenn. Dec. 15, 2003), appeal de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 119 
(Tenn. Feb. 2, 2004). 
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3. “Pecuniary Loss.” 

Hospital or medical expenses necessary for 
the treatment of a victim of’an assault qualify 
as “special damages” within the definition of 
“pecuniary loss” and are, therefore, subject to 
an order of restitution as a condition of proba- 
tion. State v. Lewis, 917 S.W.2d 251, 1995 Tenn. 
Crim. App. LEXIS 756 (Tenn. Crim. App. 1995). 


4, Time of Payment. 

The trial court could not order installment 
payments of restitution beyond the period of 
defendant’s suspended sentence. State v. Lewis, 
917 S.W.2d 251, 1995 Tenn. Crim. App. LEXIS 
756 (Tenn. Crim. App. 1995). 


5. “Victim.” 

An insurer who seeks to recover for payments 
made under an insurance contract is not a 
“victim” for the purposes of Tennessee’s restitu- 
tion provisions. State v. Alford, 970 S.W.2d 944, 
1998 Tenn. LEXIS 354 (Tenn. 1998). 

Insurer’s loss was the result of the fraudulent 
claim made directly against it by defendant; the 
insurer accepted the risk of loss relative to 
defendant’s residence; but it did not accept the 
risk of fraud by its insured; as such, it was a 
victim of defendant and restitution was an 
appropriate remedy. State v. Cross, 93 S.W.3d 
891, 2002 Tenn. Crim. App. LEXIS 678 (Tenn. 
Crim. App. 2002), review or rehearing denied, 
—S.W.3d —, 2002 Tenn. LEXIS 662 (Tenn. Dec. 
9, 2002). 

Regarding restitution in an animal cruelty 
case, the humane society was a victim within 
the meaning of T.C.A. § 40-38-203(1), because 
T.C.A. § 39-14-210(f), by requiring that victim- 
ized animals be placed with state-chartered 
humane societies, created an obligation that 
removed the humane society from the status of 
a volunteer or good Samaritan and resulted in 
costs and expenses to a society as a result of the 
mandated responsibility. State v. Webb, 130 
S.W.3d 799, 2003 Tenn. Crim. App. LEXIS 567 
(Tenn. Crim. App. 2003), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 1233 (Tenn. Dec. 
15, 2003), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 119 (Tenn. Feb. 2, 2004). 

Where defendant made fraudulent with- 
drawals from funds managed by the bank, the 
bank was a “victim” of defendant’s crime for 
restitution purposes under T.C.A. § 40-35-304; 
upon defendant’s plea of guilty to two counts of 
misdemeanor theft, trial court did not err by 
ordering him to pay $1,400 in restitution to the 
bank. State v. Poole, 279 S.W.3d 602, 2008 
Tenn. Crim. App. LEXIS 499 (Tenn. Crim. App. 
May 29, 2008). 


6. Modification. 
If a trial court orders probation, and through 
oversight or otherwise, omits restitution as a 
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condition, its authority to modify the conditions 
to include restitution ends upon such order 
becoming final. State v. Moore, 814 S.W.2d 381, 
1991 Tenn. Crim. App. LEXIS 242 (Tenn. Crim. 
App. 1991). 

Defendant could not appeal as of right trial 
court’s denial of her motion to modify a condi- 
tion of probation, and the Tennessee court of 
criminal appeals erred in granting defendant 
common-law writ of certiorari and in holding 
that trial court’s decision was a plain and 
palpable abuse of discretion; record did not 
reflect that trial court exceeded its jurisdiction 
or acted illegally, fraudulently, or arbitrarily in 
denying defendant’s motion to modify. State v. 
Lane, 254 S.W.3d 349, 2008 Tenn. LEXIS 365 
(Tenn. May 20, 2008). 


7. Ability to Pay. 

Trial court considered defendant’s financial 
resources and ability to pay as required, and 
while the monthly restitution amount was 
much higher than defendant’s current surplus 
income, the trial court’s allusion to defendant’s 
work ethic and her ability to complete complex 
tasks was taken as a determination that she 
was perhaps deliberately under-employed or 
hiding resources in order to avoid the prospect 
of restitution. State v. Jewell, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 4 (Tenn. Crim. 
App. Jan. 6, 2017). 

Trial court did not abuse its discretion in 
determining defendant’s ability to pay restitu- 
tion of $47,000 because it found that the com- 
pany’s loss was $341,122, it found that the 
affidavits of indigency and the letter demon- 
strating an offer of employment corroborated 
defendant’s work ethic and her ability to devote 
herself to producing income through employ- 
ment, and it concluded that she was able to pay 
restitution of $47,000 in monthly installments 
of $500 for the remaining 94 months of her 
probationary sentence. State v. Jewell, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 295 
(Tenn. Crim. App. May 7, 2019). 


8. Restitution Order Improper. 

Forgiven amount of $25,000 could not be 
factored into the loss sustained by the victims, 
but it was unclear if the amount was included; 
in any event, the restitution award was re- 
versed. State v. Jewell, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 4 (Tenn. Crim. App. Jan. 6, 
2017). 

Because the State failed to introduce ad- 
equate proof of the loss, the restitution award 
was reversed; the testimony of company em- 
ployees was insufficient to sustain the finding 
of the value of the loss, given that there was an 
inadequate explanation as to how the figures 
were calculated, plus the State did not intro- 
duce the verification of the amount by the 
accounting firm nor any summary of the work 
done to calculate the loss. State v. Jewell, — 
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S.W.3d —, 2017 Tenn. Crim. App. LEXIS 4 
(Tenn. Crim. App. Jan. 6, 2017). 

Restitution order requiring defendant to pay 
a total restitution amount of $36,473.00 at the 
rate of $50 per month was error because, while 
the monthly payment amount was reasonable, 
given defendant’s age, education, and work 
history, defendant could not reasonably be ex- 
pected to pay the total amount, regardless of 
the length of a probationary term, and the 
provision that allowed restitution unpaid at the 
expiration of a defendant’s sentence to be con- 
verted into a civil judgment did not release the 
court from the obligation to set an amount of 
restitution and payment terms that the defen- 
dant could reasonably be expected to satisfy. 
State v. Ballew, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 226 (Tenn. Crim. App. Mar. 24, 
2017). 

In a case in which defendant was convicted of 
vandalism of property valued at more than 
$500 but less than $1,000, the trial court erred 
by ordering that defendant pay $2,095 in resti- 
tution because the presentence report did not 
contain any documentation regarding the 
amount of the victim’s pecuniary loss; the vic- 
tim did not provide any proof of the value 
placed on the tires by his insurance company or 
the precise amount of payment he received 
from the insurance company; the trial court 
failed to consider the financial resources and 
future ability of defendant to pay or perform; 
and the trial court failed to address the time for 
payment of the restitution. State v. Beaure- 
gard, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 29 (Tenn. Crim. App. Jan. 16, 2018). 

Trial court erred by ordering defendant to 
pay $500 per month toward his ordered resti- 
tution of $132,766 following his release from 
his five-year period of confinement because 
even if defendant fully complied with the pay- 
ment plan, he will have paid only $102,000 by 
the end of his sentence and would not have 
satisfied the total amount of restitution before 
the expiration of sentence as required. State v. 
Burkes, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 371 (Tenn. Crim. App. May 14, 2018). 

Trial court erred in ordering defendant to pay 
restitution because it did not consider defen- 
dant’s ability to pay the amount, set a time for 
payment, or say whether defendant could pay 
in installments. State v. Lane, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 685 (Tenn. Crim. 
App. Sept. 10, 2018). 


9. Restitution Order Proper. 

Trial court did not err in ordering defendant 
to pay restitution after considering his salary 
and ability to pay. State v. Summers, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 377 (Tenn. 
Crim. App. May 16, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 539 (Tenn. Sept. 
14, 2018). 

Evidence at the restitution hearing sup- 
ported the trial court’s order requiring defen- 
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dant to pay $19,442.36 in restitution at $540 
per month. Because the trial court properly 
exercised its discretion in determining defen- 
dant’s ability to pay the restitution amount, he 
was not entitled to relief. State v. Woods, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 575 
(Tenn. Crim. App. Aug. 2, 2018). 


10. Evidence. 
Defendant acknowledged she was provided 
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with the binders that detailed the loss prior to 
the hearing, and she was able to prepare and 
contest any proof of loss that the State might 
offer at the subsequent hearing; the fact that 
the documentation was not included in the 
presentence report did not entitle her to relief. 
State v. Jewell, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 4 (Tenn. Crim. App. Jan. 6, 2017). 


Upon the imposition of a sentence involving release into the community as 
provided in this chapter, the trial judge shall possess the power to require the 
defendant, the judgment against whom has been suspended, to execute an 
appearance bond in the sum deemed right and proper by the trial judge or, in 
the alternative, to execute a personal recognizance bond without sureties in 
the sum the trial judge may fix, both bail bond and recognizance, as the case 
may be, to contain conditions requiring the appearance of the defendant from 
court to court or, in the alternative, to appear before the trial judge at any 
regular or special term of the court. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. This 
section provides that the judge may require the 
defendant to execute a bond as a condition of 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


probation. It should be observed that this sec- 
tion is permissive and not mandatory. 


40-35-306. Split confinement — Probation following partial service of 
sentence. 


(a) Adefendant receiving probation may be required to serve a portion of the 
sentence in continuous confinement for up to one (1) year in the local jail or 
workhouse, with probation for a period of time up to and including the 
statutory maximum time for the class of the conviction offense. 

(b) A violation of the terms of probation or of the rules of the institution where 
the defendant is confined shall authorize the court to revoke the sentence of split 
confinement and impose a sentence in a local jail or workhouse or, unless 
prohibited by § 40-35-104(b), in the department of correction. The imposed 
sentence shall not exceed the remainder of the full sentence. 

(c) At any time during the period of continuous confinement ordered 
pursuant to this section, the defendant may apply to the sentencing court to 
have the balance of the sentence served on probation supervision. The 
application may be made at no less than two-month intervals. 


History. or “shock probation” is of value in combining 


Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. This 
section permits the judge to direct that the 
defendant be incarcerated for up to one year in 
the local jail or workhouse followed by a term of 
probation supervision. This split confinement 


both incarceration and rehabilitation as part of 
a sentencing program. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4083, 40-35-501 — 
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40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Certain prisoners in local jails or work- 
houses, release on work-related programs, 
§ 41-2-147. 
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Execution of judgment, title 40, ch. 23. 

Probation, § 40-35-303. 

Probation, paroles, and pardons, title 40, ch. 
28. 

Release eligibility, § 40-35-501. 

Release privileges, title 41, ch. 21, part 7. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 35 of the 
Tennessee Rules of Criminal Procedure. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.191; 32.198, 32.122, 32.256. 


NOTES TO DECISIONS 


Analysis 


. Incarceration Upheld. 

. Revocation Improper. 

. Violation of Conditions of Probation. 
. Split Sentence. 

. Miscellaneous. 
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. Incarceration Upheld. 

Appellate court’s review of a trial court’s 
grant or denial of a defendant’s application to 
suspend the balance of his sentence, made 
pursuant to T.C.A. § 40-35-306(c), was con- 
ducted under an abuse of discretion standard, 
and in evaluating such applications courts had 
to consider whether the interests of justice 
would be served by the early release; the trial 
court did not abuse its discretion in denying 
defendant’s application to suspend the balance 
of his sentence of confinement. State v. Ruiz, 
204 S.W.3d 772, 2006 Tenn. LEXIS 810 (Tenn. 
2006), overruled, State v. Patterson, — S.W.3d 
—, 2018 Tenn. LEXIS 735 (Tenn. Dec. 10, 
2018), overruled in part, State v. Patterson, — 
S.W.3d —, 2018 Tenn. LEXIS 735 (Tenn. Dec. 
10, 2018). 


2. Revocation Improper. 

Court erred by revoking defendant’s proba- 
tion as there was no proof of additional viola- 
tions, punishment had already been imposed 
for previous, adjudicated violations through the 
additional one-year term in the correctional 
center, and the court based its order requiring 
the execution of the original judgment primar- 
ily upon the facts and circumstances of the 
crime. State v. Beard, 189 S.W.3d 730, 2005 
Tenn. Crim. App. LEXIS 1110 (Tenn. Crim. App. 
2005). 


3. Violation of Conditions of Probation. 

Where a probation officer discovered child 
pornography on defendant’s computer during 
an inspection, the officer did not exceed the 
scope of the officer’s authority under the terms 
of defendant’s probation because it was irrel- 
evant that the probation officer sought evidence 
of a probation violation rather than proof that 
defendant had engaged in universally pro- 
scribed activity. United States v. Herndon, 501 
F.3d 683, 2007 FED App. 353P, 2007 U.S. App. 
LEXIS 20943 (6th Cir. Aug. 31, 2007). 


4, Split Sentence. 

T.C.A. § 41-2-150 must be read in light of 
T.C.A. § 40-35-314(g), which requires trial 
courts to order inmates serving felony split 
confinement sentences pursuant to T.C.A.§ 40- 
35-306 in the local jail to participate in work 
programs as part of the sentence. Again, by 
affording trial courts authority to order split 
confinement inmates to participate in work 
programs, this statute implicitly affords trial 
courts authority to prescribe the conditions of 
that participation. Read together, the relevant 
statutes recognize that the trial court’s judg- 
ment remains paramount in determining when 
a felony split confinement inmate may partici- 
pate in a work program and earn work credits. 
Ray v. Madison Cty., 586 S.W.3d 824, 2017 
Tenn. LEXIS 473 (Tenn. Aug. 16, 2017). 

Trial court properly dismissed defendant’s 
motion to correct an illegal sentence because 
defendant failed to state a colorable claim for 
relief inasmuch as the trial court’s error in 
checking the “TDOC” (The Department of Cor- 
rection)box on the uniform judgment document 
constituted a clerical error for which defendant 
was not entitled to relief, the plea agreement 
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properly ordered the confinement part of the 
split confinement sentence to be served in the 
county jail, mentioning “TDOC” was actually 
surplusage, and defendant’s sentence had since 
expired. State v. Johnson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 265 (Tenn. Crim. App. 
Apr. 25, 2019). 


6. Miscellaneous. 

Trial court could not suspend defendant’s 
sentence and order the balance of the sentence 
served on probation supervision under this sec- 
tion because she was not sentenced to a period 
of continuous confinement. State v. Lloyd, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 776 
(Tenn. Crim. App. Oct. 17, 2018). 

To successfully support an application under 
this section or a Tenn. R. Crim. P. 35 motion, a 
defendant must prove that more than expected 
post-sentencing circumstances or develop- 
ments have occurred. A trial court must first 
determine whether an applicant or movant has 
presented sufficient proof to show that post- 
sentencing developments or circumstances that 
were not expected have occurred; then, the trial 
court must determine the interest of justice, if 
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those unexpected post-sentencing develop- 
ments or circumstances warrant an alteration 
of sentence service or a modification of the 
sentence. State v. Lloyd, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 776 (Tenn. Crim. App. 
Oct. 17, 2018). 

Because the trial court stated no basis for its 
denial of defendant’s motion to suspend the 
balance of his sentences, the court of criminal 
appeals reviewed de novo. State v. Montague, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 251 
(Tenn. Crim. App. Apr. 22, 2019). 

Trial court properly denied defendant’s mo- 
tion to suspend the balance of his sentences 
because defendant’s motion was devoid of a 
basis for relief under subsection (c); defendant’s 
motion could not rely on subsection (c) because 
he was not sentenced to split confinement, but 
instead, the trial court sentenced him to eleven- 
months and twenty-nine days in confinement 
and included that he could receive program or 
work release after serving seventy-five percent 
of his sentence. State v. Montague, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 251 (Tenn. 
Crim. App. Apr. 22, 2019). 


40-35-307. Probation coupled with periodic confinement. 


(a) A defendant receiving probation may be required to serve a specific 
portion of the sentence in periodic confinement in the local jail or workhouse 
for up to one (1) year with probation for a period of time up to and including the 
statutory maximum time for the class of the conviction offense. 

(b) If the court sentences a defendant to a term of probation involving 


periodic confinement, it shall specify: 


(1) The total number of months or days to be served in periodic confine- 


ment, which shall not exceed one (1) year or the maximum term authorized 
for the offense, whichever is less; and 
(2) The days or parts of days the defendant is to be confined. 

(c) The court may include in the judgment of conviction suitable provisions 
to the officer to whose custody the defendant is committed as will ensure that 
the defendant will be allowed to serve the sentence on nonconsecutive days 
which may include, but are not limited to, weekends, between hours to be 
specified in the judgment, which provisions or directions may be revoked, 
suspended or amended from time to time by the sentencing court until the 
period of probation begins. 

(d) The sheriff, warden, superintendent or other official having responsibil- 
ity for the safekeeping of the defendant in any local jail or workhouse shall 
adopt procedures for the release of the defendant at the time specified in the 
order of judgment and for receiving the defendant back into custody at the 
specified times. Willful failure of the official to comply with the directions of the 
court constitutes contempt of court, punishable as provided by law for 
contempt generally. 

(e) Failure of the defendant to surrender to the custody of the sheriff, 
warden, superintendent or other official responsible for the defendant’s safe- 
keeping in the local jail or workhouse within the time specified in the order of 
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judgment constitutes grounds for the revocation or modification of probation in 
the discretion of the court. The defendant may elect to serve the defendant’s 
entire sentence of confinement on consecutive days; provided, that a failure to 
comply with subsection (c) or (d) shall give the court the authority, upon a 
finding of a violation, to impose a sentence of continuous confinement in a local 
jail or workhouse or, unless prohibited by § 40-35-104(b), in the department of 
correction for the remainder of the full sentence originally imposed. 

(f) At any time during the period of periodic confinement, the defendant may 
apply to have the balance of the periodic confinement sentence served on 
probation without further confinement. The application may be made at no 


less than two-month intervals. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. In 
some instances, the court may desire to impose 
some period of incarceration followed by a term 
of probation. This section permits such incar- 
ceration on alternative periods of time, such as, 
for example, every other weekend. If the court 
chooses to impose continuous confinement 
rather than on alternate days, or weeks, such is 
available under § 40-35-306. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A,, 
8§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 


The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Certain prisoners in local jails or work- 
houses, release on work-related programs, 
§ 41-2-147. 

Contempt of court, title 29, ch. 9. 

Execution of judgment, title 40, ch. 23. 

Probation, pardons and paroles, title 40, ch. 
28. 

Release privileges, title 41, ch. 21, part 7. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 35 of the 
Tennessee Rules of Criminal Procedure. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.191, 32.199, 32.256. 


NOTES TO DECISIONS 


1. Time Limitation. 

Sentence of husband for failure to pay child 
support to six months’ incarceration to be 
served 24 hours at a time one day each month 
was not authorized; the maximum penalty for 
failure to pay support is six months’ incarcera- 
tion and any punishment imposed must be 
completed within a six-month period. Herrera 
v. Herrera, 944 S.W.2d 379, 1996 Tenn. App. 
LEXIS 656 (Tenn. Ct. App. 1996). 

Court erred by revoking defendant’s proba- 


tion as there was no proof of additional viola- 
tions, punishment had already been imposed 
for previous, adjudicated violations through the 
additional one-year term in the correctional 
center, and the court based its order requiring 
the execution of the original judgment primar- 
ily upon the facts and circumstances of the 
crime. State v. Beard, 189 S.W.3d 730, 2005 
Tenn. Crim. App. LEXIS 1110 (Tenn. Crim. App. 
2005). 


40-35-308. Modification, removal or release from conditions of proba- 


tion. 


(a) During the term of probation supervision, the sentencing court, on its 
own motion, or on application of a probation and parole officer, district attorney 
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general or the defendant, may: 
(1) Modify any condition; 
(2) Remove a condition; or 
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(3) Release the defendant from further supervision; provided, that release 
from supervision shall not discharge the defendant from the remainder of 
the sentence, and the defendant shall remain within the jurisdiction and 
authority of the sentencing court until the sentence fully expires. During 
this period, the defendant’s probation is subject to revocation. 

(b) The court may not make the conditions of supervision more onerous than 
those originally imposed, except pursuant to a revocation proceeding as 


provided by law. 


(c) Notwithstanding the actual sentence imposed, at the conclusion of a 
probation revocation hearing, the court shall have the authority to extend the 
defendant’s period of probation supervision for any period not in excess of two 


(2) years. 


History. 
Acts 1989, ch. 591, § 6; 1998, ch. 1049, § 43. 


Sentencing Commission Comments. This 
section gives the court the authority to modify 
or remove any condition of probation originally 
imposed. Subdivision (a)(3) permits the court to 
remove direct supervision conditions from pro- 
bation but the defendant is still considered on 
probation until the length of the sentence has 
expired. Occasionally, the court might wish to 
impose additional conditions on probation. 
These may be imposed if a hearing is conducted 
on the issue. See subsection (b). 

Subsection (c) addresses situations where a 
defendant violates his or her probation near the 
end of the term and, instead of ordering com- 
plete incarceration, a trial court might desire to 
extend the defendant’s period of probation su- 
pervision. This subsection permits such an ex- 
tension for a period up to two years. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 


43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Probation, paroles and pardons, title 40, ch. 
28. 

Release eligibility, § 40-35-501. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.252, 32.255. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-35-1. 


Attorney General Opinions. 

Resentencing of one sentenced to community 
corrections, OAG 99-111, 1999 Tenn. AG LEXIS 
111 (5/13/99). 

A general sessions court that revokes a de- 
fendant’s probation has authority under T.C.A. 
§ 40-35-308(c) to extend the probationary pe- 
riod for up to two years. OAG 15-79, 2015 Tenn. 
AG LEXIS 80 (12/15/2015). 


NOTES TO DECISIONS 


Analysis 


. Trial Court Options. 

. Probation Revocation Hearing. 

. Modification for Indefinite Period of Time. 
. Revocation Proper. 

. Revocation Improper. 

. Reinstatement of Sentence. 


aor wWN Fe 


1. Trial Court Options. 

At the conclusion of a probation revocation 
hearing, a trial court can: (1) Order incarcera- 
tion; (2) Cause execution of the judgment as it 
was originally entered; or (3) Extend the re- 
maining probationary period for a period not to 
exceed two years. State v. Hunter, 1 S.W.3d 643, 
1999 Tenn. LEXIS 421 (Tenn. 1999). 
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2. Probation Revocation Hearing. 

Defendant’s due process rights were violated 
when conditions of her probation were made 
more onerous without affording her the protec- 
tion of a revocation proceeding or assistance of 
counsel. State v. Merriweather, 34 S.W.3d 881, 
2000 Tenn. Crim. App. LEXIS 621 (Tenn. Crim. 
App. 2000). 


3. Modification for Indefinite Period of 
Time. 

Extension of probation by trial court for an 
“indefinite” period until costs and restitution 
were paid in full was in clear violation of 
express provisions contained in T.C.A. § 40-35- 
308. State v. Merriweather, 34 S.W.3d 881, 2000 
Tenn. Crim. App. LEXIS 621 (Tenn. Crim. App. 
2000). 


4, Revocation Proper. 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the balance of 
his sentence in confinement because defendant 
admitted that he violated his probation by not 
going to rehabilitation classes, by failing mul- 
tiple drug screens, and by previously violating 
parole on multiple occasions. State v. Skaggs, 
— $.W.3d —, 2017 Tenn. Crim. App. LEXIS 604 
(Tenn. Crim. App. July 10, 2017). 

After revoking defendant’s probation, the 
trial court did not abuse its discretion by order- 
ing defendant to serve his sentence in confine- 
ment, regardless of the fact that it chose to hold 
a hearing to determine defendant’s eligibility 
for community correction. State v. Bandy, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 693 
(Tenn. Crim. App. Aug. 8, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 683 (Tenn. Oct. 
3, 2017). 

Record supported the trial court’s finding 
that defendant violated the conditions of his 
community corrections supervision. The trial 
court did not abuse its discretion in revoking 
defendant’s community corrections sentence 
and ordering him to serve the remainder of his 
sentence in confinement. State v. Dowlen, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 700 
(Tenn. Crim. App. Aug. 8, 2017), appeal denied, 
—S$.W.3d —, 2017 Tenn. LEXIS 760 (Tenn. Nov. 
16, 2017). 

Record provided substantial evidence to sup- 
port the trial court’s revocation of probation 
because defendant violated the terms of his 
probation; a requirement of defendant’s proba- 
tion was participation and compliance with the 
a day reporting center (DCR), but by his own 
admission, defendant failed to attend the meet- 
ings, and defendant failed a drug screen and 
was afforded the opportunity to continue at- 
tending the DRC but failed to do so. State v. 
Vaughn, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 905 (Tenn. Crim. App. Oct. 6, 2017). 

Even without alleged improper hearsay, 
there was more than ample evidence support- 
ing the trial court’s revocation of defendant’s 
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sentences because defendant failed to pay res- 
titution, to report to probation, to comply with 
the conditions of his GPS monitoring, and to 
pay court costs and supervision fees, and defen- 
dant illegally used methamphetamine. State v. 
Finley, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 953 (Tenn. Crim. App. Nov. 13, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
153 (Tenn. Mar. 14, 2018). 

Trial court did not abuse its discretion when 
it revoked defendant’s community corrections 
sentence because defendant failed to bring re- 
quested documents and items for prescribed 
medication to a class, attended the class exhib- 
iting signs of intoxication and was asked to 
leave due to defendant’s behavior, failed to 
appear when a probation violation warrant was 
issued, attempted to provide a false sample for 
a drug screen when apprehended, and tested 
positive for numerous substances, including 
opiates, upon proper screening. State v. Teffe- 
teller, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 155 (Tenn. Crim. App. Feb. 28, 2018). 

Trial court did not abuse its discretion in 
finding that defendant violated the terms of his 
probated sentence and acted well within its 
authority by revoking probation and ordering 
defendant to serve the balance of his sentence 
in confinement because defendant admitted 
that he was charged with and pleaded guilty to 
possession of marijuana and drug parapherna- 
lia and that he was intentionally avoiding the 
system by not reporting to the probation office. 
State v. Ross, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 164 (Tenn. Crim. App. Mar. 5, 
2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because defen- 
dant violated the conditions of her probation as 
defendant admitted that she walked out of the 
facility where she was receiving treatment as 
she was upset with their policies; the program 
director testified that she spoke with defendant 
prior to her departure and attempted to as- 
suage defendant’s complaints, but to no avail; 
according to defendant’s mother, defendant 
waited almost two weeks after learning that a 
warrant had been issued for her arrest before 
turning herself in to the jail; and defendant was 
untruthful with the presentence officer when 
she claimed she had not used drugs or alcohol 
since 2015. State v. Sims, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 214 (Tenn. Crim. App. 
Mar. 22, 2018). 

Trial court did not abuse its discretion in 
fully revoking defendant’s probation and im- 
posing the original sentence because the testi- 
mony presented at the evidentiary hearing sup- 
ported the finding by a preponderance of the 
evidence that defendant had violated the terms 
of his probation by failing to obey state laws 
and by engaging in assaultive behavior; defen- 
dant’s wife testified that defendant assaulted 
and her son, and police officers corroborated her 
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account. State v. Usrey, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 267 (Tenn. Crim. App. 
Apr. 9, 2018). 

Trial court did not abuse its discretion in 
finding that defendant violated the terms of 
defendant’s probated sentence and by revoking 
probation and ordering defendant to serve de- 
fendant’s sentence in confinement because de- 
fendant admitted to violating the terms of ju- 
dicial diversion, defendant admitted that 
defendant pleaded guilty to additional crimes 
and failed to report the arrests to the probation 
officer, and the trial court concluded that defen- 
dant failed to accept responsibility for defen- 
dant’s actions and was not generally sincere. 
State v. Lambert, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 277 (Tenn. Crim. App. Apr. 
13, 2018). 

Erroneous admission of hearsay at defen- 
dant’s community corrections sentence revoca- 
tion hearing without finding good cause, when 
the witness’s absence was unexplained and the 
hearsay’s reliability was not shown, did not 
entitle defendant to relief because sufficient 
evidence supported revocation without the 
hearsay, as defendant did not meet with a 
supervising officer, obtained a new conviction, 
and did not prove defendant attended required 
counseling. State v. Clay, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 291 (Tenn. Crim. App. 
Apr. 17, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
defendant to serve defendant’s sentence in con- 
finement because the record supported the trial 
court’s finding that defendant violated the con- 
ditions of defendant’s probation by failing to 
report to defendant’s probation officer, by en- 
gaging in criminal conduct while on probation, 
by failing to report defendant’s arrest for crimi- 
nal trespass to defendant’s probation officer, 
and by failing to make payments toward resti- 
tution. State v. Smith, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 342 (Tenn. Crim. App. May 
4, 2018). 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in prison because defendant 
admitted violating a condition of his commu- 
nity corrections sentence, and defendant’s vio- 
lation indicated an unwillingness to comply 
with the terms of alternative sentencing. State 
v. McMurray, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 383 (Tenn. Crim. App. May 16, 
2018). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his effective eight-year sentence in confine- 
ment because the probation violation report 
and warrants alleged that defendant violated 
the conditions of his release by testing positive 
for controlled substances at his first drug 
screen and by providing diluted samples at two 
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subsequent drug screens. State v. Hood, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 495 
(Tenn. Crim. App. July 3, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
him to serve his sentence in confinement be- 
cause defendant entered an open plea to his 
probation violations, including failing to prove 
a home address, failing to complete drug and 
alcohol treatment, testing positive for illegal 
drug use, admitted drug use, changing his 
residence and employment without notifying 
the probation office, and failing to report. State 
v. Stewart, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 506 (Tenn. Crim. App. July 9, 2018). 

Trial court did not plainly err in revoking 
defendant’s probation, and in ordering her to 
serve the remainder of her sentence in confine- 
ment because, although the trial court erred in 
revoking her probation based on her failure to 
report, and the record clearly showed that the 
allegations relied upon by the trial court were 
not included in the probation violation report or 
the warrant, defendant stipulated to a new 
conviction and conceded that it served as 
grounds to violate her probation during the 
hearing. State v. Graham, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 20 (Tenn. Crim. App. 
Jan. 11, 2019). 

Trial court did not abuse its discretion by 
revoking defendant’s probation after finding 
that he had violated its terms and ordering him 
to serve his sentence incarcerated, and defen- 
dant was not entitled to alternative sentencing 
or another grant of probation, because he ad- 
mitted to a violation of probation after being on 
the run for two years, which was substantial 
evidence that a probation violation had oc- 
curred. State v. Hill, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 34 (Tenn. Crim. App. Jan. 
17, 2019), 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence and in ordering defendant to serve the 
remainder of his sentence in incarceration be- 
cause there was no dispute that defendant 
violated the conditions of defendant’s commu- 
nity corrections as defendant on separate occa- 
sions signed acknowledgement forms on which 
defendant acknowledged illegal drug use. Fur- 
thermore, the trial court noted defendant’s 
prior violations of community corrections. State 
v. Goostree, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 97 (Tenn. Crim. App. Feb. 15, 
2019). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and in ordering 
defendant to serve the balance of defendant’s 
sentence incarcerated because the evidence es- 
tablished that, while on probation, defendant 
was observed exiting a stolen car, and, upon 
exiting the car, was searched and found to 
possess bullets, which matched the caliber of 
the gun later found in the glove box of the 
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stolen car. While this evidence was circumstan- 
tial, it was sufficient to show that defendant 
was in possession of the gun. State v. Herring, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 221 
(Tenn. Crim. App. Apr. 9, 2019). 

Trial court acted within its discretion in re- 
voking defendant’s probation, after finding that 
defendant had violated its terms, and in order- 
ing defendant to serve the balance of defen- 
dant’s sentence incarcerated because defen- 
dant’s own admission of probation violations by 
defendant’s failed drug tests, failure to report 
to her probation officer, failure to visit a foren- 
sic social worker, failure pay court costs and 
fines was sufficient to establish the requisite 
substantial evidence. State v. Jenkins, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 246 
(Tenn. Crim. App. Apr. 17, 2019). 


5. Revocation Improper. 

Trial court erred in revoking defendant’s pro- 
bation on the ground that defendant failed to 
complete the “Jericho Project Program,” which 
was required in his conditions of probation, 
because failure to complete the program was 
not alleged as a ground to revoke probation. 
State v. Washington, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 817 (Tenn. Crim. App. Sept. 
5) 2017). 

Trial court erred in revoking defendant’s pro- 
bation because it improperly allowed state- 
ments by the victim to an officer, which were 
hearsay; the trial court failed to make any 
finding of good cause to justify the denial of 
defendant’s confrontation rights, and the State 
offered no explanation as to why the alleged 
victim was not present as a witness. State v. 
Washington, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 817 (Tenn. Crim. App. Sept. 5, 
2017). 


6. Reinstatement of Sentence. 

Trial court did not err in revoking defen- 
dant’s probation and in ordering defendant to 
serve his four-year sentence in confinement, 
instead of ordering split confinement, because, 
based upon defendant’s testimony, defendant 
violated the conditions of his probation by pos- 
sessing marijuana and by admitting during his 
testimony that he had not been employed since 
beginning his probation; and, once the trial 
court revoked defendant’s probation, it had the 
authority to order defendant to serve his sen- 
tence in confinement. State v. Johnson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 187 
(Tenn. Crim. App. Mar. 13, 2017). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
that he serve his effective four-year sentence in 
confinement because once the trial court re- 
voked defendant’s probation, it had the author- 
ity to order defendant to serve his sentence in 
confinement. State v. Phelps, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 435 (Tenn. Crim. App. 
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May 24, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 695 (Tenn. Oct. 3, 2017). 

Once the court revoked defendant’s proba- 
tion, it had the authority to order defendant to 
serve the remainder of defendant’s sentence in 
confinement. State v. Summers, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 698 (Tenn. Crim. 
App. Aug. 8, 2017). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
that defendant serve defendant’s sentence in 
confinement because, although successful 
completion of a faith-based rehabilitation pro- 
gram was a condition of defendant’s probation, 
the testimony at the probation violation hear- 
ing showed that defendant repeatedly violated 
the program’s policies and rules, even after 
being allowed to restart the program, which 
ultimately resulted in defendant’s termination 
from the program. State v. Gossage, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 875 (Tenn. 
Crim. App. Sept. 26, 2017). 

Trial court did not err when it ordered defen- 
dant to serve the balance of his sentence incar- 
cerated because it addressed at length defen- 
dant’s prior failed attempts at probation as his 
reasoning for revoking the sentence, and the 
trial court and defendant spoke candidly about 
defendant’s conduct that violated probation. 
State v. Vaughn, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 905 (Tenn. Crim. App. Oct. 6, 
2017). 

Trial court properly revoked defendant’s pro- 
bation and ordered incarceration for the re- 
mainder of his 10-year sentence because defen- 
dant did not dispute that he was in violation of 
the terms of his sentence by testing positive for 
cocaine, the trial court’s concluded that defen- 
dant needed more structured mental health 
treatment, that he was unable to provide for 
himself during probation, that less-restrictive 
means had recently been applied unsuccess- 
fully, and that defendant had violated the 
terms of his probation only six months into his 
sentence. State v. Moore, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 220 (Tenn. Crim. App. 
Mar. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 326 (Tenn. June 6, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
defendant to serve the remainder of defen- 
dant’s effective sentence in confinement be- 
cause the court found that defendant violated 
the conditions of defendant’s probation by con- 
suming morphine and oxycodone without a 
valid prescriptions. Once the court revoked 
defendant’s probation, it had the authority to 
order defendant to serve the remainder of de- 
fendant’s effective sentence in confinement. 
State v. Haynes, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 341 (Tenn. Crim. App. May 4, 
2018). 

Trial court did not err in revoking defen- 
dant’s probation because the record supports 
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its finding that defendant violated the condi- 
tions of his probation since defendant conceded 
that he failed to report to probation within the 
time required by the conditions of his release; 
once the trial court revoked defendant’s proba- 
tion, it had the authority to order defendant to 
serve his sentence in confinement. State v. 
Howe, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 478 (Tenn. Crim. App. June 28, 2018). 
Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his four-year sentence in confinement be- 
cause the record supported the trial court’s 
finding that defendant violated the conditions 
of his probation where he admitted on direct 
examination that he knew he was required to 
speak with his probation officer about a poten- 
tial change of address before moving, that he 
did not contact and obtain approval from his 
probation officer as required, that he stayed at 
a hotel several days after he was told to leave, 
which resulted in his arrest for violating the 
sexual offender registry, and that he lied to his 
probation officer about his release date from 
police custody after his arrest. State v. 
Hutchins, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 574 (Tenn. Crim. App. Aug. 1, 2018). 
Trial court did not err in revoking defen- 
dant’s probationary sentence and in ordering 
incarceration for the remainder of his 12-year 
sentence because defendant violated the terms 
of his probation when he failed to notify his 
probation officer of his relocation of residence, 
and he committed new offenses; the trial court 
was not required to reevaluate defendant’s 
original sentencing and could, within its discre- 
tion, decide to commence the execution of de- 
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fendant’s judgment as originally entered; and it 
was apparent that defendant did not comply 
with his original community corrections sen- 
tence, and his criminal record was not sugges- 
tive of compliance in the future. State v. Mur- 
phy, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 641 (Tenn. Crim. App. Aug. 21, 2018). 

Criminal court properly revoked defendant’s 
community corrections sentence and ordered 
him to serve the balance of his sentence in the 
Department of Correction because, regardless 
of the fact that he presented no evidence of a 
medicinal use for marijuana and knew that 
substance use violated the rules of his commu- 
nity corrections sentence, he also violated his 
sentence by lying to his probation officer and 
failing to attend mandatory meetings. State v. 
Pulliam, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 245 (Tenn. Crim. App. Apr. 17, 2019). 

Trial court did not err in revoking defen- 
dant’s probation and in ordering him to serve 
the balance of his sentences in two cases in 
confinement because he violated the terms of 
his probation by testing positive for metham- 
phetamine; although defendant complained 
that the trial court should have been lenient 
because it was the first time he had violated 
probation in case number 304632, the trial 
court reinstated defendant to probation four 
times in a period of nine months in case number 
297896, only to have defendant violate his 
probation a fifth time; and there was substan- 
tial evidence in the record to show that defen- 
dant violated his probation yet again and re- 
peatedly failed at community based 
alternatives to incarceration. State v. Skyles, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 271 
(Tenn. Crim. App. Apr. 29, 2019). 


40-35-309. Probation authorized outside jurisdiction of court — Trans- 
fer or retention of jurisdiction. 


Whenever a court authorizes a defendant sentenced to supervised probation 
to reside in this state but outside the jurisdiction of the sentencing court, the 


court may: 


(1) Retain jurisdiction over the defendant; or 

(2) Transfer jurisdiction over the defendant to an appropriate court in the 
jurisdiction in which the defendant will reside. A court to which jurisdiction 
is transferred shall have the same powers as the sentencing court. 


History. ° 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. This 
section addresses those instances where a de- 
fendant is to be on probation supervision in 
Tennessee but outside the jurisdiction of the 
sentencing court. 


Compiler’s Notes. 
Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 


35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. . 


The sentencing commission terminated June 
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Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 22.60. 


30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


40-35-310. Revocation of suspension of sentence — Resentence to 
community-based alternative to incarceration. 


(a) The trial judge shall possess the power, at any time within the maximum 
time that was directed and ordered by the court for the suspension, after 
proceeding as provided in § 40-35-311, to revoke and annul the suspension; 
and in such cases the trial judge may order the original judgment so rendered 
to be in full force and effect from the date of the revocation of the suspension, 
and that it be executed accordingly; provided, that in any case of revocation of 
suspension on account of conduct by the defendant that has resulted in a 
judgment of conviction against the defendant during the defendant’s period of 
probation, the trial judge may order that the term of imprisonment imposed by 
the original judgment be served consecutively to any sentence that was 
imposed upon the conviction. 

(b) In addition to the power to restore the original judgment when suspen- 
sion of sentence is revoked, the trial judge may also resentence the defendant 
for the remainder of the unexpired term to any community-based alternative 
to incarceration authorized by chapter 36 of this title; provided, that the 
violation of the defendant’s suspension of sentence is a technical one and does 


not involve the commission of a new offense. 


History. 
Acts 1989, ch. 591, § 6; 2009, ch. 203, § 2. 


Sentencing Commission Comments. This 
section grants the court the authority to revoke 
probation if the defendant violates the terms of 
probation. Revocation may occur at any time 
during the period of probation. Upon revoca- 
tion, the original sentence imposed can be 
placed into effect. The trial judge retains the 
authority to direct that the original sentence be 
served consecutively or concurrently to any 
sentence which was imposed for a conviction 
while placed on probation supervision. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Probation, paroles and pardons, title 40, ch. 
28. 

Release eligibility, § 40-35-501. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.174, 32.253, 32.255. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-11-9. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 43. 


Attorney General Opinions. 

Resentencing of one sentenced to community 
corrections, OAG 99-111, 1999 Tenn. AG LEXIS 
111 (5/13/99). 


NOTES TO DECISIONS 


Analysis 


Constitutionality of Proceeding. 

Trial Court Options. 

. Reinstatement of Sentence. 

. Incarceration After Revocation. 

. Consecutive Sentences. 

5.5. Incarceration After Revocation. 

6. Acts Committed Prior to Commencement of 
Term. 


oR ONDE 


7. Revocation Warrant After Original Term 
Would Have Expired. 

8. Revocation Proper. 

9. Revocation Improper. 

10. Denial of Alternative Sentence Proper. 

11. Community Corrections Program. 


1. Constitutionality of Proceeding. 
Defendant’s due process rights were violated 
when conditions of her probation were made 


40-35-310 


more onerous without affording her the protec- 
tion of a revocation proceeding or assistance of 
counsel. State v. Merriweather, 34 S.W.3d 881, 
2000 Tenn. Crim. App. LEXIS 621 (Tenn. Crim. 
App. 2000). 


2. Trial Court Options. 

At the conclusion of a probation revocation 
hearing, a trial court can: (1) Order incarcera- 
tion; (2) Cause execution of the judgment as it 
was originally entered; or (3) Extend the re- 
maining probationary period for a period not to 
exceed two years. State v. Hunter, 1 S.W.3d 643, 
1999 Tenn. LEXIS 421 (Tenn. 1999). 


3. Reinstatement of Sentence. 

Upon revocation of probation, the trial court 
has the discretionary authority to reinstate the 
original sentence. State v. Duke, 902 S.W.2d 
424, 1995 Tenn. Crim. App. LEXIS 223 (Tenn. 
Crim. App. 1995). 

The time a defendant spends on probation is 
not counted toward the completion of his or her 
sentence unless the defendant successfully 
completes the entire term of probation, and if 
the defendant violates the terms of the proba- 
tion within the maximum time ordered by the 
court, the court can revoke the probation and 
reinstate the entire original sentence. State v. 
Taylor, 992 S.W.2d 941, 1999 Tenn. LEXIS 295 
(Tenn. 1999). 

Even though the court’s revocation of proba- 
tion was proper, the court had no authority to 
increase the defendant’s original sentence. 
When a probation violation has occurred, the 
court can only cause execution of the original 
judgment as it was entered. State v. Taylor, 992 
S.W.2d 941, 1999 Tenn. LEXIS 295 (Tenn. 
1999). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
that he serve his effective four-year sentence in 
confinement because once the trial court re- 
voked defendant’s probation, it had the author- 
ity to order defendant to serve his sentence in 
confinement. State v. Phelps, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 435 (Tenn. Crim. App. 
May 24, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 695 (Tenn. Oct. 3, 2017). 

Trial court properly revoked defendant’s pro- 
bation and imposed the remaining 16 years of 
his original sentence because the testimony 
presented at the probation revocation hearing 
provided the trial court with substantial evi- 
dence to determine that defendant violated 
three rules of his probation--he was arrested for 
possession of cocaine for resale, failed to notify 
his probation officer of his change of residence, 
and failed to contact his probation officer-- 
defendant acknowledged that he violated his 
probation, and ordering defendant to serve his 
sentence was one of the options available to the 
trial court. State v. Wilson, — S.W.3d —, 2017 
Tenn. Crim, App. LEXIS 610 (Tenn. Crim. App. 
July 11, 2017). 
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Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his sentence in confinement because defen- 
dant admitted that he violated probation and 
measures less restrictive than confinement had 
been applied unsuccessfully on at least two 
prior occasions. State v. Reynolds, — S8.W.3d —, 
2017 Tenn. Crim. App. LEXIS 630 (Tenn. Crim. 
App. July 19, 2017). 

Trial court did not err in ordering total incar- 
ceration after defendant’s second violation of 
his six-year probationary sentence because de- 
fendant’s drug issues would best be treated in a 
correctional facility rather than in the commu- 
nity; it was within the trial court’s authority to 
order defendant to serve the remainder of his 
sentence in confinement upon revoking his pro- 
bation with credit for time served. State v. 
Taylor, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 639 (Tenn. Crim. App. July 20, 2017). 

Trial court did not err when it ordered defen- 
dant to serve the balance of his sentence incar- 
cerated because it addressed at length defen- 
dant’s prior failed attempts at probation as his 
reasoning for revoking the sentence, and the 
trial court and defendant spoke candidly about 
defendant’s conduct that violated probation. 
State v. Vaughn, — $.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 905 (Tenn. Crim. App. Oct. 6, 
2017). 

Circuit court properly ordered defendant to 
serve his sentence in confinement for violating 
the terms of his probation because defendant 
admitted that he was charged with possession 
of cocaine for resale, which was the same of- 
fense for which he was on probation. State v. 
Hooper, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1025 (Tenn. Crim. App. Dec. 13, 2017). 

Trial court did not abuse its discretion in 
ordering defendant to serve his original sen- 
tence in confinement following the revocation of 
his probation, as defendant failed to comply 
with the Jericho Program. State v. Prather, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 236 
(Tenn. Crim. App. Mar. 29, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 423 
(Tenn. July 18, 2018). 

Trial court did not err in revoking defen- 
dant’s probation because the record supports 
its finding that defendant violated the condi- 
tions of his probation since defendant conceded 
that he failed to report to probation within the 
time required by the conditions of his release; 
once the trial court revoked defendant’s proba- 
tion, it had the authority to order defendant to 
serve his sentence in confinement. State v. 
Howe, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 478 (Tenn. Crim. App. June 28, 2018). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his four-year sentence in confinement be- 
cause the record supported the trial court’s 
finding that defendant violated the conditions 
of his probation where he admitted on direct 
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examination that he knew he was required to 
speak with his probation officer about a poten- 
tial change of address before moving, that he 
did not contact and obtain approval from his 
probation officer as required, that he stayed at 
a hotel several days after he was told to leave, 
which resulted in his arrest for violating the 
sexual offender registry, and that he lied to his 
probation officer about his release date from 
police custody after his arrest. State v. 
Hutchins, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 574 (Tenn. Crim. App. Aug. 1, 2018). 

Circuit court properly revoked defendant’s 
probation and ordered him to serve the balance 
of his original sentence incarcerated because 
there was substantial evidence in the record 
that defendant had violated his probation by 
failing to report to his probation supervisors, by 
being convicted of a new crime, and by engag- 
ing in additional criminal conduct, defendant 
had numerous opportunities to continue the 
probation program, but instead continuously 
failed to adhere to the conditions of his proba- 
tion, and the public would be protected from 
any future offenses committed by defendant. 
State v. Johnson, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 707 (Tenn. Crim. App. Sept. 
19, 2018). 

Trial court did not abuse its discretion by 
ordering that defendant serve the balance of 
his sentence in confinement after revoking his 
probation because he admitted that he violated 
his probation, it was his third probation viola- 
tion, and at the time of the revocation hearing 
he was still serving a three-year sentence that 
he had received eight years previously because 
he could not abide by the terms of alternative 
sentencing. State v. Harris, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 262 (Tenn. Crim. App. 
Apr. 24, 2019). 

Trial court did not err in revoking defen- 
dant’s probation and in ordering him to serve 
the balance of his sentences in two cases in 
confinement because he violated the terms of 
his probation by testing positive for metham- 
phetamine; although defendant complained 
that the trial court should have been lenient 
because it was the first time he had violated 
probation in case number 304632, the trial 
court reinstated defendant to probation four 
times in a period of nine months in case number 
297896, only to have defendant violate his 
probation a fifth time; and there was substan- 
tial evidence in the record to show that defen- 
dant violated his probation yet again and re- 
peatedly failed at community based 
alternatives to incarceration. State v. Skyles, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 271 
(Tenn. Crim. App. Apr. 29, 2019). 


4. Incarceration After Revocation. 

After the trial court found that defendant 
violated the terms of probation, it retained 
discretionary authority, pursuant to T.C.A. 
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§ 40-35-310(b), to order defendant to serve her 
sentence in incarceration, particularly given 
that the drug court director could think of no 
alternative treatment that defendant was 
likely to comply with. State v. Bright, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 304 (Tenn. 
Crim. App. Apr. 20, 2017). 

Trial court did not err by revoking defen- 
dant’s probation and ordering defendant to 
serve the remainder of defendant’s original 
sentence in confinement because defendant did 
not dispute that defendant had violated defen- 
dant’s community corrections and probation in 
the past and defendant admitted to continuing 
to commit crimes by driving on a revoked 
license and using marijuana and to having 
failed on numerous occasions to report as 
scheduled to defendant’s probation officer. 
State v. Ogg, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 577 (Tenn. Crim. App. June 29, 
2017). 

Once the court revoked defendant’s proba- 
tion, it had the authority to order defendant to 
serve the remainder of defendant’s sentence in 
confinement. State v. Summers, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 698 (Tenn. Crim. 
App. Aug. 8, 2017). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
that defendant serve defendant’s sentence in 
confinement because, although successful 
completion of a faith-based rehabilitation pro- 
gram was a condition of defendant’s probation, 
the testimony at the probation violation hear- 
ing showed that defendant repeatedly violated 
the program’s policies and rules, even after 
being allowed to restart the program, which 
ultimately resulted in defendant’s termination 
from the program. State v. Gossage, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 875 (Tenn. 
Crim. App. Sept. 26, 2017). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve his six-year 
sentence in confinement because, inter alia, he 
pleaded guilty while on probation to possession 
of a controlled substance and solicitation to 
make false reports, failed to report as in- 
structed to his probation officer, tested positive 
for cocaine, violated his curfew 34 times, failed 
to complete any job assistance program, and 
removed his GPS monitoring device without 
permission. State v. Gillespie, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1005 (Tenn. 
Crim. App. Dec. 5, 2017). 

It was not an abuse of discretion to impose a 
prison sentence, rather than allowing defen- 
dant to continue with drug treatment, because 
(1) defendant had numerous prior parole viola- 
tions for drug-related offenses, and, (2) with the 
possible exception of drug court, defendant 
failed to complete the requirements of lesser 
sanctions, so it was not unreasonable to doubt 
defendant would succeed under lesser sanc- 
tions, since defendant previously had access to 
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treatment but willfully failed to take advantage 
of it. State v. Clark, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1046 (Tenn. Crim. App. Dec. 
21, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 294 (Tenn. May 17, 2018). 

Circuit court properly required defendant to 
serve his sentence in confinement after the 
revocation of his probation because the trial 
court noted its concern about defendant endan- 
gering the public and himself by drinking and 
driving, especially since he was not supposed to 
be driving at all. State v. Goodman, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 140 (Tenn. 
Crim. App. Feb. 23, 2018). 

Trial court did not abuse its discretion in 
finding that defendant violated the terms of 
defendant’s probated sentence and by revoking 
probation and ordering defendant to serve de- 
fendant’s sentence in confinement because de- 
fendant admitted to violating the terms of ju- 
dicial diversion, defendant admitted that 
defendant pleaded guilty to additional crimes 
and failed to report the arrests to the probation 
officer, and the trial court concluded that defen- 
dant failed to accept responsibility for defen- 
dant’s actions and was not generally sincere. 
State v. Lambert, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 277 (Tenn. Crim. App. Apr. 
13, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
defendant to serve the remainder of defen- 
dant’s effective sentence in confinement be- 
cause the court found that defendant violated 
the conditions of defendant’s probation by con- 
suming morphine and oxycodone without a 
valid prescriptions. Once the court revoked 
defendant’s probation, it had the authority to 
order defendant to serve the remainder of de- 
fendant’s effective sentence in confinement. 
State v. Haynes, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 341 (Tenn. Crim. App. May 4, 
2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
defendant to serve defendant’s sentence in con- 
finement because the record supported the trial 
court’s finding that defendant violated the con- 
ditions of defendant’s probation by failing to 
report to defendant’s probation officer, by en- 
gaging in criminal conduct while on probation, 
by failing to report defendant’s arrest for crimi- 
nal trespass to defendant’s probation officer, 
and by failing to make payments toward resti- 
tution. State v. Smith, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 342 (Tenn. Crim. App. May 
4, 2018). 

After the trial court found that defendant 
had violated the terms of her probation, it 
retained discretionary authority to order defen- 
dant to serve her sentence in incarceration, and 
doing so was not improper in this case. State v. 
Juvinall, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 460 (Tenn. Crim. App. June 22, 2018). 
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Defendant acknowledged that he violated his 
probation, and thus the trial court did not 
abuse its discretion by revoking his probation; 
furthermore, the trial court properly ordered 
that defendant serve his effective four-year 
sentence in confinement. State v. Rucker, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 679 
(Tenn. Crim. App. Sept. 5, 2018). 

It was not an abuse of discretion to sentence 
defendant to the rest of defendant’s sentence on 
revocation of probation, instead of an alterna- 
tive sentence, because (1) the court considered 
defendant’s criminal record, continued proba- 
tion violations, and prior opportunities to com- 
ply with probation, (2) defendant admitted the 
violations, and (3) the court permissibly found 
defendant was not a good alternative sentenc- 
ing candidate. State v. Harris, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 717 (Tenn. Crim. 
App. Sept. 21, 2018). 

It was not an abuse of discretion to order 
defendant to serve the balance of defendant’s 
misdemeanor sentences in confinement, upon a 
revocation of defendant’s probation, because 
the trial court had such statutory discretion 
when defendant admitted violating probation. 
State v. Ford, — S.W.3d —, 2018 Tenn. App. 
LEXIS 737 (Tenn. Ct. App. Dec. 17, 2018). 

Trial court properly revoked defendant’s sen- 
tence of probation and ordered him to serve the 
balance of his sentence in confinement because 
the victim testified that defendant followed her 
out of the bar and across the street to a parking 
lot, “slammed her in the back of the head,” and 
choked her until she nearly lost consciousness, 
defendant had previously violated probation, 
and, although evidence of defendant’s addi- 
tional violations was presented at the revoca- 
tion hearing, it did not form the basis of the 
trial court’s determination that he violated his 
probation. State v. Fleming, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 917 (Tenn. Crim. App. 
Dec. 26, 2018). 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence and in ordering defendant to serve the 
remainder of his sentence in incarceration be- 
cause there was no dispute that defendant 


_ violated the conditions of defendant’s commu- 


nity corrections as defendant on separate occa- 
sions signed acknowledgement forms on which 
defendant acknowledged illegal drug use. Fur- 
thermore, the trial court noted defendant’s 
prior violations of community corrections. State 
v. Goostree, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 97 (Tenn. Crim. App. Feb. 15, 
2019). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the balance of 
his sentence in confinement because defendant 
admitted to violating the terms of his proba- 
tion, he had long history of probation viola- 
tions, and the trial judge had discretionary 
authority to order defendant to serve the origi- 
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nal sentence. State v. Jordan, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 115 (Tenn. Crim. 
App. Feb. 22, 2019). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and in the im- 
position of defendant’s sentence because defen- 
dant violated the terms of defendant’s proba- 
tion as defendant was dishonest about 
defendant’s employment, which led to defen- 
dant’s expulsion from drug court. State v. Craf- 
ton, — S.W.3d —, 2019 Tenn. Crim. App. LEXIS 
219 (Tenn. Crim. App. Apr. 9, 2019). 

After revoking defendant’s probation, the 
trial court did not abuse its discretion when it 
ordered him to serve the balance of his sentence 
in confinement because he used marijuana and 
cocaine shortly after being released from con- 
finement and placed on supervised probation; 
he thereafter failed to report for approximately 
22 months until officers arrested him pursuant 
to an outstanding arrest warrant; and he knew 
of the outstanding warrant, but he chose not to 
contact his probation office. State v. Crayton, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 347 
(Tenn. Crim. App. June 10, 2019). 


5. Consecutive Sentences. 

Where defendant pled guilty to burglary and 
theft offenses committed while he was on inten- 
sive probation for robbery, an order that he 
serve the robbery sentence and the burglary 
and theft sentences consecutive thereto was 
appropriate. State v. Moore, 942 S.W.2d 570, 
1996 Tenn. Crim. App. LEXIS 686 (Tenn. Crim. 
App. 1996). 


5.5 Incarceration After Revocation. 

Trial court did not improperly order defen- 
dant to serve the balance of his consecutive 
two-year sentences upon finding that defen- 
dant had violated the conditions of his proba- 
tion as the trial court was not required to 
consider the sentencing statute when revoking 
defendant’s probation because defendant could 
not be resentenced under the sentencing guide- 
lines as the result of probation violation; and 
the trial court lacked the authority to impose a 
new sentence or increase the length of the 
original sentence at the probation hearing. 
State v. Parker, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 148 (Tenn. Crim. App. Mar. 8, 
2019). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the balance of 
his sentence in confinement because the parties 
stipulated that defendant violated the terms of 
his probation, and defendant acknowledged 
that he had previously been unsuccessful on 
probation. State v. Gentry, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 172 (Tenn. Crim. App. 
Mar. 15, 2019). 


6. Acts Committed Prior to Commence- 
ment of Term. 

A court may revoke a term of probation based 

on acts committed after the imposition of a 
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sentence but before the commencement of a 
probationary term. State v. Conner, 919 S.W.2d 
48, 1995 Tenn. Crim. App. LEXIS 501 (Tenn. 
Crim. App. 1995). 


7. Revocation Warrant After Original 
Term Would Have Expired. 

The filing of a probation violation warrant 
prior to the expiration of the original term of 
probation stays the expiration of the original 
term such that the defendant remains subject 
to all of the terms and conditions of probation 
and the court may revoke the defendant’s pro- 
bation for a violation occurring after the origi- 
nal term would have expired. State v. Clark, 
970 S.W.2d 516, 1998 Tenn. Crim. App. LEXIS 
222 (Tenn. Crim. App. 1998). 

The trial court’s authority to revoke a sen- 
tence was fully available after defendant’s 
original probationary period would have ex- 
pired had a revocation warrant not issued, 
effectively interrupting the probationary period 
and extending the trial court’s authority over 
the defendant. State v. Shaffer, 45 S.W.3d 553, 
2001 Tenn. LEXIS 234 (Tenn. 2001). 

Since defendant already served a six-year 
sentence for aggravated assault before the final 
probation revocation warrant was issued, the 
trial court only had authority to revoke proba- 
tion for the remaining two-year sentence for the 
weapons conviction when the defendant was 
originally ordered to serve the sentences con- 
secutively. State v. Anthony, 109 S.W.3d 377, 
2001 Tenn. Crim. App. LEXIS 510 (Tenn. Crim. 
App. 2001). 


8. Revocation Proper. 

Trial court properly revoked defendant’s pro- 
bation and suspension of sentence for convic- 
tion of assault and battery when defendant, 
without permission, married victim during 
term of defendant’s probation, and where terms 
of his probation expressly prohibited him from 
having any contact with the victim and re- 
quired him to obtain written permission from 
his probation officer before establishing a date 
for marriage. State v. Mitchell, 810 S.W.2d 733, 
1991 Tenn. Crim. App. LEXIS 41 (Tenn. Crim. 
App. 1991). 

Trial court acted within its discretion in re- 
voking defendant’s probation because the proof 
adduced at the revocation hearing showed that 
defendant violated the terms of his probation 
by failing to report within 48 hours of his 
release from incarceration to update the sexual 
offender registry and to receive his GPS moni- 
toring device. State v. Baldwin, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 2 (Tenn. Crim. 
App. Jan. 5, 2017). 

Undisputed proof at trial was that defen- 
dant’s probation officer ordered defendant to 
report on the afternoon of January 27, 2015, 
and that defendant did not report on that day. 
It was within the trial court’s authority to order 
defendant to serve his original sentence upon 
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revoking his probation. State v. Presley, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 126 
(Tenn. Crim. App. Feb. 24, 2017). 

Trial court properly revoked defendant’s pro- 
bation and imposed his original sentence of 
eight years in confinement because the record 
contained sufficient evidence that defendant 
violated the terms of his probation; he was 
involved in additional criminal activity and 
charged with possession of marijuana and fire- 
arms, engaged in intimidating behavior, and 
failed to comply with a referral to a resource 
center program; and defendant offered no proof 
to dispute the State’s evidence. State v. Somer- 
ville, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 140 (Tenn. Crim. App. Feb. 28, 2017). 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in confinement where it 
found that he had paid other debts in lieu of 
paying restitution and used his income to pur- 
chase drugs, and any error as to the sufficiency 
of the evidence of wilfulness was harmless 
given that revocation was supported by defen- 
dant’s failure to pass a drug screen, attend 
required therapy, and enter a halfway house. 
State v. Weaver, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 381 (Tenn. Crim. App. May 15, 
2017). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the balance of 
his sentence in confinement because defendant 
admitted that he violated his probation by not 
going to rehabilitation classes, by failing mul- 
tiple drug screens, and by previously violating 
parole on multiple occasions. State v. Skaggs, 
— §$.W.3d —, 2017 Tenn. Crim. App. LEXIS 604 
(Tenn. Crim. App. July 10, 2017). 

Record supported the trial court’s finding 
that defendant violated the conditions of his 
community corrections supervision. The trial 
court did not abuse its discretion in revoking 
defendant’s community corrections sentence 
and ordering him to serve the remainder of his 
sentence in confinement. State v. Dowlen, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 700 
(Tenn. Crim. App. Aug. 8, 2017), appeal denied, 
— $.W.3d —, 2017 Tenn. LEXIS 760 (Tenn. Nov. 
16, 2017). 

Trial court was within its discretion to deter- 
mine that defendant violated the conditions of 
his probation by a preponderance of the evi- 
dence, which showed that defendant had a 
baggie of narcotics in his lap when the officer 
stopped a vehicle he was riding in, and it was 
within the trial court’s authority to order de- 
fendant to serve the balance of his previously 
imposed nine-year sentence in confinement 
upon revoking his probation. State v. Little, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 811 
(Tenn. Crim. App. Sept. 6, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 35 (Tenn. Jan. 
18, 2018). 
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Record provided substantial evidence to sup- 
port the trial court’s revocation of probation 
because defendant violated the terms of his 
probation; a requirement of defendant’s proba- 
tion was participation and compliance with the 
a day reporting center (DCR), but by his own 
admission, defendant failed to attend the meet- 
ings, and defendant failed a drug screen and 
was afforded the opportunity to continue at- 
tending the DRC but failed to do so. State v. 
Vaughn, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 905 (Tenn. Crim. App. Oct. 6, 2017). 

Even without alleged improper hearsay, 
there was more than ample evidence support- 
ing the trial court’s revocation of defendant’s 
sentences because defendant failed to pay res- 
titution, to report to probation, to comply with 
the conditions of his GPS monitoring, and to 
pay court costs and supervision fees, and defen- 
dant illegally used methamphetamine. State v. 
Finley, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 953 (Tenn. Crim. App. Nov. 13, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
153 (Tenn. Mar. 14, 2018). 

Trial court did not err in revoking defen- 
dant’s probation sentence and in ordering that 
he serve his sentence in confinement as sub- 
stantial evidence supported the trial court’s 
revocation of probation because defendant’s 
counsel informed the trial court that defendant 
agreed that he had violated the terms of his 
probation; defendant violated the probation 
condition that he would obey all laws and 
ordinances and that he would report all new 
arrests to his probation officer as he failed to 
report his arrest and conviction for attempted 
burglary; and the failure to report his arrest 
and conviction for attempted burglary was not 
his first probation violation. State v. Dobbs, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 989 
(Tenn. Crim. App. Nov. 30, 2017). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve his sentence, 
rather than ordering him to participate in a 
drug treatment program because defendant ac- 
knowledged his failure to report to his proba- 
tion officer, as well as the facts surrounding his 
recent convictions, and, although he professed 
a motivation to participate in drug treatment 
and to be a responsible parent to his children, 
his criminal behavior spanned a period of 
years, and he had been afforded two prior 
opportunities to serve the present sentence on 
probation. State v. Woods, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 90 (Tenn. Crim. App. 
Feb. 9, 2018). 

Trial court did not err in revoking defen- 
dant’s probation, because defendant admitted 
that he violated the terms of his probation by 
using methamphetamine and failing to appear 
and not submitted to and alcohol and drug 
assessment, and, upon that admission, the trial 
court acted within its authority when it ordered 
incarceration for the remainder of defendant’s 
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sentence. State v. Ibarra, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 96 (Tenn. Crim. App. 
Feb. 12, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
that defendant serve the balance of sentence in 
confinement because defendant violated the 
probationary sentence by absconding from a 
halfway house. Although defendant argued 
that the deaths of defendant’s grandchild and 
child in close succession led defendant to leave 
the halfway house without permission and 
drove defendant to use drugs and alcohol, a 
finding of willfulness was not required as to the 
failure to adhere to the terms of probation. 
State v. Mullins, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 123 (Tenn. Crim. App. Feb. 20, 
2018). 

Trial court did not abuse its discretion when 
it revoked defendant’s community corrections 
sentence because defendant failed to bring re- 
quested documents and items for prescribed 
medication to a class, attended the class exhib- 
iting signs of intoxication and was asked to 
leave due to defendant’s behavior, failed to 
appear when a probation violation warrant was 
issued, attempted to provide a false sample for 
a drug screen when apprehended, and tested 
positive for numerous substances, including 
opiates, upon proper screening. State v. Teffe- 
teller, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 155 (Tenn. Crim. App. Feb. 28, 2018). 

Trial court did not abuse its discretion in 
finding that defendant violated the terms of his 
probated sentence and acted well within its 
authority by revoking probation and ordering 
defendant to serve the balance of his sentence 
in confinement because defendant admitted 
that he was charged with and pleaded guilty to 
possession of marijuana and drug parapherna- 
lia and that he was intentionally avoiding the 
system by not reporting to the probation office. 
State v. Ross, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 164 (Tenn. Crim. App. Mar. 5, 
2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because defen- 
dant violated the conditions of her probation as 
defendant admitted that she walked out of the 
facility where she was receiving treatment as 
she was upset with their policies; the program 
director testified that she spoke with defendant 
prior to her departure and attempted to as- 
suage defendant’s complaints, but to no avail; 
according to defendant’s mother, defendant 
waited almost two weeks after learning that a 
warrant had been issued for her arrest before 
turning herself in to the jail; and defendant was 
untruthful with the presentence officer when 
she claimed she had not used drugs or alcohol 
since 2015. State v. Sims, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 214 (Tenn. Crim. App. 
Mar. 22, 2018). 


TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-310 


Revocation of defendant’s probationary sen- 
tence was justified because defendant’s proba- 
tion supervisor testified that defendant vio- 
lated the terms of defendant’s probation by 
failing to attend scheduled meetings with de- 
fendant’s probation supervisor. Moreover, the 
trial court determined that the State of Tennes- 
see sufficiently established that defendant had 
pleaded guilty to joyriding, driving on a re- 
voked license, possession without a prescrip- 
tion, and driving an unlicensed and unregis- 
tered vehicle. State v. Kirkland, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 226 (Tenn. Crim. 
App. Mar. 26, 2018). 

Trial court did not abuse its discretion in 
fully revoking defendant’s probation and im- 
posing the original sentence because the testi- 
mony presented at the evidentiary hearing sup- 
ported the finding by a preponderance of the 
evidence that defendant had violated the terms 
of his probation by failing to obey state laws 
and by engaging in assaultive behavior; defen- 
dant’s wife testified that defendant assaulted 
and her son, and police officers corroborated her 
account. State v. Usrey, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 267 (Tenn. Crim. App. 
Apr. 9, 2018). 

Substantial evidence supported the revoca- 
tion of defendant’s probation and the order to 
serve defendant’s original term of sentence in 
confinement because defendant admitted to 
violating the terms of probation, by twice fail- 
ing to report to the probation officer. Moreover, 
the probation officer testified that, when con- 
ducting a home visit, the officer learned that 
defendant no longer lived at defendant’s re- 
ported address. State v. Taylor, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 276 (Tenn. Crim. 
App. Apr. 12, 2018). 

Erroneous admission of hearsay at defen- 
dant’s community corrections sentence revoca- 
tion hearing without finding good cause, when 
the witness’s absence was unexplained and the 
hearsay’s reliability was not shown, did not 
entitle defendant to relief because sufficient 
evidence supported revocation without the 
hearsay, as defendant did not meet with a 
supervising officer, obtained a new conviction, 
and did not prove defendant attended required 
counseling. State v. Clay, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 291 (Tenn. Crim. App. 
Apr. 17, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation after finding 
defendant violated the terms of probation, as 
defendant had ample opportunity to cross-ex- 
amine all three witnesses called by the State 
and did, and none of the witnesses offered any 
hearsay testimony and defendant made no 
hearsay objections during the hearing. State v. 
Wolford, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 347 (Tenn. Crim. App. May 8, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because it 
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found that he had failed to observe his curfew, 
failed to reside at his approved address, and 
failed to pay court fees. Defendant’s probation 
supervisor stated that defendant was not at 
either his approved address or another address 
after curfew, he told defendant at least twice to 
move back to his approved address but he failed 
to do so, and defendant was employed but failed 
to pay court fees. State v. Fason, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 349 (Tenn. Crim. 
App. May 4, 2018). 

Trial court did not abuse its discretion in 
revoking defendant's community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in prison because defendant 
admitted violating a condition of his commu- 
nity corrections sentence, and defendant’s vio- 
lation indicated an unwillingness to comply 
with the terms of alternative sentencing. State 
v. McMurray, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 383 (Tenn. Crim. App. May 16, 
2018). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his effective eight-year sentence in confine- 
ment because the probation violation report 
and warrants alleged that defendant violated 
the conditions of his release by testing positive 
for controlled substances at his first drug 
screen and by providing diluted samples at two 
subsequent drug screens. State v. Hood, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 495 
(Tenn. Crim. App. July 3, 2018). 

Trial court failed to place on the record the 
precise basis for revoking defendant’s commu- 
nity corrections placement. Given, however, 
that defendant admitted that he violated the 
terms of his community corrections placement 
by using cocaine, the record fully supported the 
trial court’s decision to revoke the community 
corrections placement. State v. Wade, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 587 (Tenn. 
Crim. App. Aug. 6, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 718 (Tenn. Nov. 
14, 2018). 

Trial court properly revoked defendant’s pro- 
bation after finding he violated probation by 
committing a domestic assault and by being 
intoxicated and, contrary to defendant’s claim 
the trial court did not rely on a witness’s 
hearsay statements to support the revocation. 
State v. Gibson, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 653 (Tenn. Crim. App. Aug. 24, 
2018). 

Trial court did not err by revoking defen- 
dant’s probation in two cases based on his new 
convictions because the evidence supported the 
trial court’s finding that the judge was unaware 
of the drug buys when she ordered split con- 
finement in the two cases. State v. Robertson, 
— 8.W.3d —, 2018 Tenn. Crim. App. LEXIS 688 
(Tenn. Crim. App. Sept. 12, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation for his convic- 
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tion for conspiracy to commit aggravated rob- 
bery because defendant admitted that he vio- 
lated his probation by testing positive for 
marijuana and failing to report to his probation 
supervisor for five months. State v. Davis, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 846 
(Tenn. Crim. App. Nov. 14, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
her to serve the balance of. her sentence in 
confinement because defendant admitted to the 
facts presented and to the probation violation. 
After refusing the trial court’s instruction to 
attend long-term rehabilitation, defendant re- 
lapsed and violated her probation. State v. 
Doles, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 851 (Tenn. Crim. App. Nov. 16, 2018). 

Trial court did not err in revoking defen- 
dant’s probationary sentence and in ordering 
him to serve the remainder of his sentence in 
confinement because the trial court found that 
defendant failed to report as he was supposed 
to for a period of 10 months, moved without 
informing his probation officer of his where- 
abouts, and was arrested on new charges; de- 
fendant did not dispute that he violated his 
probation; and the appellate court had repeat- 
edly cautioned that an accused, already on 
probation, was not entitled to a second grant of 
probation or another form of alternative sen- 
tencing. State v. Gourley, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 873 (Tenn. Crim. App. 
Nov. 30, 2018). 

Trial court did not plainly err in revoking 
defendant’s probation, and in ordering her to 
serve the remainder of her sentence in confine- 
ment because, although the trial court erred in 
revoking her probation based on her failure to 
report, and the record clearly showed that the 
allegations relied upon by the trial court were 
not included in the probation violation report or 
the warrant, defendant stipulated to a new 
conviction and conceded that it served as 
grounds to violate her probation during the 
hearing. State v. Graham, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 20 (Tenn. Crim. App. 
Jan. 11, 2019). 

Trial court did not abuse its discretion in 
revoking defendant’s probation after defendant 
admitted that he moved to another county 
without the permission of his probation super- 
visor and admitted that he did not report as 
scheduled on at least three occasions, and the 
trial court did not abuse its discretion in choos- 
ing incarceration after defendant violated his 
probation. State v. Henry, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 65 (Tenn. Crim. App. 
Feb. 1, 2019). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and imposing 
the 180-day period of incarceration because 
defendant’s stipulation that on February 1, 
2017 she failed to report visually but talked to 
her probation officer and rescheduled for Feb- 
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ruary 5, but she failed to report on that date or 
any other date since then provided an adequate 
basis for the revocation. State v. Brinkman, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 94 
(Tenn. Crim. App. Feb. 14, 2019). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and in ordering 
defendant to serve the balance of defendant’s 
sentence incarcerated because the evidence es- 
tablished that, while on probation, defendant 
was observed exiting a stolen car, and, upon 
exiting the car, was searched and found to 
possess bullets, which matched the caliber of 
the gun later found in the glove box of the 
stolen car. While this evidence was circumstan- 
tial, it was sufficient to show that defendant 
was in possession of the gun. State v. Herring, 
— S8.W.3d —, 2019 Tenn. Crim. App. LEXIS 221 
(Tenn. Crim. App. Apr. 9, 2019). 

Criminal court properly revoked defendant’s 
community corrections sentence and ordered 
him to serve the balance of his sentence in the 
Department of Correction because, regardless 
of the fact that he presented no evidence of a 
medicinal use for marijuana and knew that 
substance use violated the rules of his commu- 
nity corrections sentence, he also violated his 
sentence by lying to his probation officer and 
failing to attend mandatory meetings. State v. 
Pulliam, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 245 (Tenn. Crim. App. Apr. 17, 2019). 

Trial court acted within its discretion in re- 
voking defendant’s probation, after finding that 
defendant had violated its terms, and in order- 
ing defendant to serve the balance of defen- 
dant’s sentence incarcerated because defen- 
dant’s own admission of probation violations by 
defendant’s failed drug tests, failure to report 
to her probation officer, failure to visit a foren- 
sic social worker, failure pay court costs and 
fines was sufficient to establish the requisite 
substantial evidence. State v. Jenkins, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 246 
(Tenn. Crim. App. Apr. 17, 2019). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and imposing a 
sentence of confinement because the terms of 
his probation specifically required him to obey 
all laws and to not possess any illegal drugs, 
defendant did not dispute his two arrests, offi- 
cers found cocaine in defendant’s car, and suf- 
ficient evidence showed that he had provided a 
correctional officer with drugs to smuggle into 
the correctional facility. State v. Edwards, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 312 
(Tenn. Crim. App. May 15, 2019). 
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Trial court did not err in revoking defen- 
dant’s probation because defendant agreed that 
he had violated the terms of his probation by 
both using cocaine and marijuana and by ab- 
sconding from supervision. State v. Crayton, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 347 
(Tenn. Crim. App. June 10, 2019). 


9. Revocation Improper. 

Evidence was insufficient to show that defen- 
dant violated a condition of his probation where 
the evidence did not preponderate in favor of a 
finding that defendant violated any criminal 
laws; under T.C.A. § 66-11-138(a), the state did 
not prove in its case how defendant used any 
misapplied funds, if there were any, and there 
was not evidence in the record to establish the 
crime of theft. State v. Kendrick, 178 S.W.3d 
734, 2005 Tenn. Crim. App. LEXIS 685 (Tenn. 
Crim. App. 2005). 

Court erred by revoking defendant’s proba- 
tion as there was no proof of additional viola- 
tions, punishment had already been imposed 
for previous, adjudicated violations through the 
additional one-year term in the correctional 
center, and the court based its order requiring 
the execution of the original judgment primar- 
ily upon the facts and circumstances of the 
crime. State v. Beard, 189 S.W.3d 730, 2005 
Tenn. Crim. App. LEXIS 1110 (Tenn. Crim. App. 
2005). 


10. Denial of Alternative Sentence Proper. 

Trial court did not err in revoking defen- 
dant’s probation and in ordering defendant to 
serve his four-year sentence in confinement, 
instead of ordering split confinement, because, 
based upon defendant’s testimony, defendant 
violated the conditions of his probation by pos- 
sessing marijuana and by admitting during his 
testimony that he had not been employed since 
beginning his probation; and, once the trial 
court revoked defendant’s probation, it had the 
authority to order defendant to serve his sen- 
tence in confinement. State v. Johnson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 187 
(Tenn. Crim. App. Mar. 13, 2017). 


11. Community Corrections Program. 

After revoking defendant’s probation, the 
trial court did not abuse its discretion by order- 
ing defendant to serve his sentence in confine- 
ment, regardless of the fact that it chose to hold 
a hearing to determine defendant’s eligibility 
for community correction. State v. Bandy, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 693 
(Tenn. Crim. App. Aug. 8, 2017), appeal denied, 
—§.W.3d —, 2017 Tenn. LEXIS 683 (Tenn. Oct. 
3, 2017). 


40-35-311. Procedure to revoke suspension of sentence or probation — 
Use of validated risk and needs assessment. 


(a) Whenever it comes to the attention of the trial judge that any defendant 
who has been released upon suspension of sentence has been guilty of any 
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breach of the laws of this state or has violated the conditions of probation, the 
trial judge shall have the power to cause to be issued under the trial judge’s 
hand a warrant for the arrest of the defendant as in any other criminal case. 
Regardless of whether the defendant is on probation for a misdemeanor or 
felony or whether the warrant is issued by a general sessions court judge or the 
judge of a court of record, the warrant may be executed by a probation officer 
or any peace officer of the county in which the probationer is found. 

(b) Whenever any person is arrested for the violation of probation and 
suspension of sentence, the trial judge granting the probation and suspension 
of sentence, the trial judge’s successor, or any judge of equal jurisdiction who 
is requested by the granting trial judge to do so shall, at the earliest practicable 
time, inquire into the charges and determine whether or not a violation has 
occurred and, at the inquiry, the defendant must be present and is entitled to 
be represented by counsel and has the right to introduce testimony in the 
defendant’s behalf. 

(c)(1) A laboratory report regarding a defendant’s drug test may be admis- 

sible in probation revocation proceedings, even though the laboratory 

technician who performed the test is not present to testify, when accompa- 
nied by an affidavit containing at least the following information: 
(A) The identity of the certifying technician; 
(B) A statement of qualifications from the certifying technician; 
(C) A specific description of the testing methodology; 
(D) Astatement that the method of testing was the most accurate test 
for this particular drug; 
(E) A certification that the test results were reliable and accurate; 
(F) A declaration that all established procedures and protocols were 
followed; and | 
(G) A statement of acknowledgment that submission of false informa- 
tion in the affidavit may subject the affiant to prosecution for the criminal 

offense of perjury pursuant to § 39-16-702. 

(2) Notwithstanding subdivision (c)(1), the judge shall, upon seasonable 
objection and for good cause shown, require that the laboratory technician 
appear and testify at the probation revocation hearing. 

(3) If the state intends to introduce a laboratory report and affidavit in 
lieu of the live testimony of the laboratory technician as authorized by this 
subsection (c), it shall provide the defendant or the defendant’s attorney, if 
known, with a copy of the report and affidavit at least five (5) days prior to 
the revocation hearing. 

(d) The trial judge may enter judgment upon the question of the charges as 
the trial judge may deem right and proper under the evidence adduced before 
the trial judge. 

(e)(1) If the trial judge finds that the defendant has violated the conditions 

of probation and suspension by a preponderance of the evidence, the trial 

judge shall have the right by order duly entered upon the minutes of the 
court to revoke the probation and suspension of sentence, and: 
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(A) Cause the defendant to commence the execution of the judgment as 
originally entered, or otherwise, in accordance with § 40-35-310; or 

(B) Resentence the defendant for the remainder of the unexpired term 

to any community-based alternative to incarceration authorized by chap- 

ter 36 of this title; provided, that the violation of probation and suspension 

is a technical one and does not involve the commission of a new offense. 

(2) If the trial judge does revoke the defendant’s probation and suspen- 

sion, the defendant has the right to appeal. 

(f) The court may consider the results of an offender’s validated risk and 

needs assessment in determining the appropriate disposition of the probation 

violation charge and may request an updated validated risk and needs 


assessment be performed. 


History. 

Acts 1989, ch. 591, $,6;:1995, ch.-51,,$01; 
1997, ch. 506, § 1; 1998, ch. 1065, § 1; 2009, ch. 
203, § 3; 2016, ch. 906, § 11. 


Sentencing Commission Comments. This 
section addresses the procedure for revocation 
proceedings. Prior law was not explicit as to the 
standard of proof necessary to sustain a viola- 
tion. Subsection (d) (now (e)) adopts the law in 
the majority of the jurisdictions by providing 
that a revocation must be found by a “prepon- 
derance of the evidence.” 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
8§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2016, ch. 906, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Public Safety Act of 
2016.” 


Cross-References. 

Offenders eligible for community corrections, 
§ 40-36-106. 

Release eligibility, § 40-36-106. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 35 of the 
Tennessee Rules of Criminal Procedure. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.253, 32.255. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-11- 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 43, 45. 


Law Reviews. 
Cheating the Constitution (Pamela R. 
Metzger), 59 Vand. L. Rev. 475 (2006). 


Attorney General Opinions. 

Duty to set bond on misdemeanant’s appeal 
of probation revocation or denial, OAG 98-0142, 
1998 Tenn. AG LEXIS 142 (8/7/98), OAG 98- 
0170, 1998 Tenn. AG LEXIS 170 (8/28/98). 

Direct appeal of revocation of probationary 
sentence, OAG 99-080, 1999 AG LEXIS 111 
(4/5/99). 

Resentencing of one sentenced to community 
corrections, OAG 99-111, 1999 Tenn. AG LEXIS 
111 (5/13/99). 

On a de novo appeal of a general sessions 
court judgment in a revocation proceeding, the 
circuit court does not become “the trial judge” 
by entering a judgment either revoking or de- 
nying revocation of a suspended sentence or 
probation; instead, the general sessions court 
remains “the trial judge,” and future proceed- 
ings to revoke the suspended sentence or pro- 
bation are properly initiated in the general 
sessions court, rather than the circuit court, 
OAG 01-079, 2001 Tenn. AG LEXIS 153 
(9/14/01). 

T.C.A § 40-6-215 does not apply to the issu- 
ance of probation violation warrants; the issu- 
ance of such warrants is governed by T.C.A. 
§ 40-35-311(a), OAG 04-054, 2004 Tenn. AG 
LEXIS 54 (3/26/04). 

Right to appointed counsel for probation re- 
vocation. OAG 12-16, 2012 Tenn. AG LEXIS 16 
(2/17/12). 
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NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 

2. Jurisdiction. 

3. Issuance of Warrant. 

4. Conduct of Proceedings. 

5. Procedure for Revocation of Judicial Diver- 
sion. 

6. Discretion of Court. 

7. Trial Court Options. 

8. Judicial Recusal. 

9. Revocation Proper. 

10. —Proof of Violation. 

11. Revocation Improper. 

12. Reinstatement of Sentence. 

13. Laboratory Report. 

15. Denial of Alternative Sentence Proper. 

16. Right to Counsel. 


1. Constitutionality. 

The procedures to revoke suspension of sen- 
tence or probation contained in T.C.A. § 40-35- 
311 are fundamental to our system of justice 
because a defendant who is granted probation 
has a liberty interest that must be protected by 
due process. State v. Merriweather, 34 S.W.3d 
881, 2000 Tenn. Crim. App. LEXIS 621 (Tenn. 
Crim. App. 2000). 


2. Jurisdiction. 

Because a probation violation warrant was 
filed before defendant’s sentencing term was 
set to expire, the sentence did not expire and 
the trial court retained jurisdiction to enter an 
order of conviction and sentence defendant to 
community corrections as the probation revoca- 
tion warrant tolled the limitation of time in 
which the trial court had to act to revoke 
probation. State v. Teffeteller, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 155 (Tenn. Crim. 
App. Feb. 28, 2018). 


3. Issuance of Warrant. 

Issuance of a warrant for the arrest of proba- 
tioner was authorized on the basis of his failure 
to pay fines, court costs, and taxes, a condition 
of his probation. Massey v. State, 929 S.W.2d 
399, 1996 Tenn. Crim. App. LEXIS 185 (Tenn. 
Crim. App. 1996). 


4. Conduct of Proceedings. 

A proceeding for revocation of probation must 
be conducted by the sentencing judge, or his 
successor, unless it is shown that the judge is 
unavailable. State v. Duke, 902 S.W.2d 424, 
1995 Tenn. Crim. App. LEXIS 223 (Tenn. Crim. 
App. 1995). 

Exclusionary rule was not applicable in a 
probation revocation hearing because the evi- 
dence found in the probationer’s car and bed- 
room was obtained lawfully under the terms of 
the probationer’s conditions of probation per- 
mitting searches. Furthermore, the evidence 


was not obtained as the resdlt of police harass- 
ment or in an offensive manner, so that the trial 
court properly considered the evidence in deter- 
mining that the probationer violated the condi- 
tions of probation. State v. Summers, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 698 (Tenn. 
Crim. App. Aug. 8, 2017). 


5. Procedure for Revocation of Judicial 
Diversion. 

Trial court erred in denying petitioner’s re- 
quest for habeas corpus relief; trial court did 
not have jurisdiction to revoke petitioner’s ju- 
dicial diversion as no revocation warrant nor 
petition to revoke was filed before the term of 
judicial diversion expired. Alder v. State, 108 
S.W.3d 263, 2002 Tenn. Crim. App. LEXIS 735 
(Tenn. Crim. App. 2002). 


6. Discretion of Court. 

After revoking defendant’s probation, the 
trial court did not abuse its discretion by order- 
ing defendant to serve his sentence in confine- 
ment, regardless of the fact that it chose to hold 
a hearing to determine defendant’s eligibility 
for community correction. State v. Bandy, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 693 
(Tenn. Crim. App. Aug. 8, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 683 (Tenn. Oct. 
3, 2017). 


7. Trial Court Options. 

At the conclusion of a probation revocation 
hearing, a trial court can: (1) Order incarcera- 
tion; (2) Cause execution of the judgment as it 
was originally entered; or (3) Extend the re- 
maining probationary period for a period not to 
exceed two years. State v. Hunter, 1 S.W.3d 648, 
1999 Tenn. LEXIS 421 (Tenn. 1999). 

It was not an abuse of discretion to impose a 
prison sentence, rather than allowing defen- 
dant to continue with drug treatment, because 
(1) defendant had numerous prior parole viola- 
tions for drug-related offenses, and, (2) with the 
possible exception of drug court, defendant 
failed to complete the requirements of lesser 
sanctions, so it was not unreasonable to doubt 
defendant would succeed under lesser sanc- 
tions, since defendant previously had access to 
treatment but willfully failed to take advantage 
of it. State v. Clark, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1046 (Tenn. Crim. App. Dec. 
21, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 294 (Tenn. May 17, 2018). 


8. Judicial Recusal. 

Judge did not abuse discretion in refusing to 
recuse himself from defendant’s probation re- 
vocation hearing where the record does not 
establish that the trial judge was biased or 
prejudiced in any way; the judge stated on the 
record that the remarks deemed inappropriate 
by the defendant were made to the jury in 
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reference to the judge’s disagreement with the 
law, not the defendant, and the judge stated 
that he had no personal animosity against the 
defendant. State v. Lyons, 29 S.W.3d 48, 1999 
Tenn. Crim. App. LEXIS 1009 (Tenn. Crim. 
App. 1999). 


9. Revocation Proper. 

Trial court properly revoked defendant’s pro- 
bation and suspension of sentence for convic- 
tion of assault and battery when defendant, 
without permission, married victim during 
term of defendant’s probation, and where terms 
of his probation expressly prohibited him from 
having any contact with the victim and re- 
quired him to obtain written permission from 
his probation officer before establishing a date 
for marriage. State v. Mitchell, 810 S.W.2d 733, 
1991 Tenn. Crim. App. LEXIS 41 (Tenn. Crim. 
App. 1991). 

From the entry date of a judgment which 
includes sentencing to both confinement and 
probation, a trial court has the authority to 
revoke probation if a defendant commits an- 
other crime after entry of the judgment, but 
before the probationary term begins. State v. 
Stone, 880 S.W.2d 746, 1994 Tenn. Crim. App. 
LEXIS 265 (Tenn. Crim. App. 1994). 

From the date of entry of the judgment of 
conviction, a trial court had the authority to 
revoke probation for the violation of a proba- 
tionary condition whose application the defen- 
dant was aware of, even if the probationary 
term had not yet begun. State v. Smith, 909 
S.W.2d 471, 1995 Tenn. Crim. App. LEXIS 566 
(Tenn. Crim. App. 1995). 

Trial court had authority to revoke defen- 
dant’s suspended sentence for aggravated as- 
sault based on offenses he committed before he 
was convicted and sentenced to split confine- 
ment for the aggravated assault. State v. 
Stubblefield, 953 S.W.2d 2238, 1997 Tenn. Crim. 
App. LEXIS 569 (Tenn. Crim. App. 1997). 

Where 20-day probation sentence was stayed 
pending defendant’s appeal, the trial court had 
authority to issue revocation warrant three 
years after defendant’s 20-day sentence was 
imposed because defendant’s sentence had not 
yet expired due to stay. State v. Lyons, 29 
S.W.3d 48, 1999 Tenn. Crim. App. LEXIS 1009 
(Tenn. Crim. App. 1999). 

The trial court had the authority to revoke 
defendant’s sentence after the defendant’s 
original three year probationary period would 
have expired, because a revocation warrant had 
been issued three months after the sentence 
was imposed, effectively interrupting the pro- 
bationary period and extending the trial court’s 
authority over the defendant. State v. Shaffer, 
45 S.W.3d 553, 2001 Tenn. LEXIS 234 (Tenn. 
2001). 

Because the trial court had substantial evi- 
dence to support its conclusion that defendant 
violated her probation, the trial court properly 
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exercised its discretion by revoking defendant’s 
probation and ordering her to serve her sen- 
tence in confinement; there was nothing in the 
record to preponderate against the trial court’s 
finding that defendant tested positive for meth- 
amphetamine while on probation. State v. La- 
commare, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 606 (Tenn. Crim. App. May 11, 2017). 

Trial court did not err in revoking defen- 
dant’s community corrections sentence and in 
ordering defendant to serve the balance of his 
sentence in confinement because defendant vio- 
lated the terms of his community corrections by 
violating his curfew, failing to notify his super- 
vision officer about a change in his employ- 
ment, and failing to timely pay supervision fees 
and had a remaining outstanding balance; and 
this was defendant’s second violation. State v. 
Pallaria, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 89 (Tenn. Crim. App. Feb. 9, 2017). 

Defendant’s community corrections sentence 
was properly revoked as he violated a rule of 
his community corrections sentence by getting 
arrested because a preponderance of the evi- 
dence showed that defendant was intoxicated 
when the detective arrived on the scene, and 
that he was arrested based on his actions; and 
defendant’s due process rights were not vio- 
lated through insufficient notice as defendant 
was provided with a written notice outlining 
the violation of the rule of his community 
corrections sentence that he not be arrested, 
and, in addition to the other violations of his 
community corrections sentence, a preponder- 
ance of the evidence supported the revocation 
on the basis of the violation of which he had 
notice. State v. Sherrod, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 116 (Tenn. Crim. App. 
Feb. 22, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 320 (Tenn. May 18, 2017). 

Undisputed proof at trial was that defen- 
dant’s probation officer ordered defendant to 
report on the afternoon of January 27, 2015, 
and that defendant did not report on that day. 
It was within the trial court’s authority to order 
defendant to serve his original sentence upon 
revoking his probation. State v. Presley, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 126 
(Tenn. Crim. App. Feb. 24, 2017). 

In a case in which defendant pled guilty to 
aggravated assault and was sentenced to eight 
years on probation, the trial court did not err in 
revoking defendant’s probation and ordering 
him to serve his sentence in prison because, 
during the violation of probation hearing, the 
trial court noted the underlying facts of defen- 
dant’s 2016 guilty plea convictions for theft and 
unlawful possession of a firearm, and found 
that defendant was in possession of a firearm, 
and had violated his probation; and there was 
nothing in the record to preponderate against 
the trial court’s finding that defendant was in 
possession of a firearm and had violated his 
probation as he pled guilty to that charge. State 
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v. Davis, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 366 (Tenn. Crim. App. May 11, 2017). 

Trial court did not err in revoking defen- 
dant’s probation and in ordering defendant to 
serve his four-year sentence in confinement, 
instead of ordering split confinement, because, 
based upon defendant’s testimony, defendant 
violated the conditions of his probation by pos- 
sessing marijuana and by admitting during his 
testimony that he had not been employed since 
beginning his probation; and, once the trial 
court revoked defendant’s probation, it had the 
authority to order defendant to serve his sen- 
tence in confinement. State v. Johnson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 187 
(Tenn. Crim. App. Mar. 13, 2017). 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in confinement where it 
found that he had paid other debts in lieu of 
paying restitution and used his income to pur- 
chase drugs, and any error as to the sufficiency 
of the evidence of wilfulness was harmless 
given that revocation was supported by defen- 
dant’s failure to pass a drug screen, attend 
required therapy, and enter a halfway house. 
State v. Weaver, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 381 (Tenn. Crim. App. May 15, 
2017). 

Because the trial court had substantial evi- 
dence to support its conclusion that defendant 
violated his probation by assaulting his fiance, 
the trial court properly exercised its discretion 
by revoking defendant’s probation and ordering 
defendant to serve his sentence in confinement 
under T.C.A. § 40-35-311(e). State v. Ogle, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 596 
(Tenn. Crim. App. July 7, 2017). 

Trial court did not err in revoking defen- 
dant’s community corrections sentence because 
the trial court did not rely on defendant’s prior 
criminal record as she had failed to enter a drug 
treatment program and to meet with her com- 
munity corrections officer as required by the 
trial court’s March 8, 2016, order, and she 
continued to use drugs; defendant was con- 
victed of shoplifting from one store, and in- 
volved in shoplifting from another store; and 
defendant had been given several attempts at 
rehabilitation and to complete her community 
corrections sentence, but those attempts had 
failed. State v. Britton, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 680 (Tenn. Crim. App. Aug. 
3, 2017). 

Record supported the trial court’s finding 
that defendant violated the conditions of his 
community corrections supervision. The trial 
court did not abuse its discretion in revoking 
defendant’s community corrections sentence 
and ordering him to serve the remainder of his 
sentence in confinement. State v. Dowlen, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 700 
(Tenn. Crim. App. Aug. 8, 2017), appeal denied, 
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— S.W.3d —, 2017 Tenn. LEXIS 760 (Tenn. Nov. 
16, 2017). 

Trial court was within its discretion to deter- 
mine that defendant violated the conditions of 
his probation by a preponderance of the evi- 
dence, which showed that defendant had a 
baggie of narcotics in his lap when the officer 
stopped a vehicle he was riding in, and it was 
within the trial court’s authority to order de- 
fendant to serve the balance of his previously 
imposed nine-year sentence in confinement 
upon revoking his probation. State v. Little, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 811 
(Tenn. Crim. App. Sept. 6, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 35 (Tenn. Jan. 
18, 2018). 

Defendant waived any argument regarding 
the admission of any alleged improper hearsay 
during the hearing regarding the revocation of 
his probation because defendant never objected 
to the trial court’s questions to an investigator 
and a probation officer and declined to ask any 
follow-up questions in response. State v. Finley, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 953 
(Tenn. Crim. App. Nov. 13, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 153 
(Tenn. Mar. 14, 2018). 

Even without alleged improper hearsay, 
there was more than ample evidence support- 
ing the trial court’s revocation of defendant’s 
sentences because defendant failed to pay res- 
titution, to report to probation, to comply with 
the conditions of his GPS monitoring, and to 
pay court costs and supervision fees, and defen- 
dant illegally used methamphetamine. State v. 
Finley, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 953 (Tenn. Crim. App. Nov. 18, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
153 (Tenn. Mar. 14, 2018). 

Trial court did not err in revoking defen- 
dant’s probation sentence and in ordering that 
he serve his sentence in confinement as sub- 
stantial evidence supported the trial court’s 
revocation of probation because defendant’s 
counsel informed the trial court that defendant 
agreed that he had violated the terms of his 
probation; defendant violated the probation 
condition that he would obey all laws and 
ordinances and that he would report all new 
arrests to his probation officer as he failed to 
report his arrest and conviction for attempted 
burglary; and the failure to report his arrest 
and conviction for attempted burglary was not 
his first probation violation. State v. Dobbs, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 989 
(Tenn. Crim. App. Nov. 30, 2017). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve his sentence, 
rather than ordering him to participate in a 
drug treatment program because defendant ac- 
knowledged his failure to report to his proba- 
tion officer, as well as the facts surrounding his 
recent convictions, and, although he professed 
a motivation to participate in drug treatment 
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and to be a responsible parent to his children, 
his criminal behavior spanned a period of 
years, and he had been afforded two prior 
opportunities to serve the present sentence on 
probation. State v. Woods, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 90 (Tenn. Crim. App. 
Feb. 9, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
that defendant serve the balance of sentence in 
confinement because defendant violated the 
probationary sentence by absconding from a 
halfway house. Although defendant argued 
that the deaths of defendant’s grandchild and 
child in close succession led defendant to leave 
the halfway house without permission and 
drove defendant to use drugs and alcohol, a 
finding of willfulness was not required as to the 
failure to adhere to the terms of probation. 
State v. Mullins, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 123 (Tenn. Crim. App. Feb. 20, 
2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because defen- 
dant violated the conditions of her probation as 
defendant admitted that she walked out of the 
facility where she was receiving treatment as 
she was upset with their policies; the program 
director testified that she spoke with defendant 
prior to her departure and attempted to as- 
suage defendant’s complaints, but to no avail; 
according to defendant’s mother, defendant 
waited almost two weeks after learning that a 
warrant had been issued for her arrest before 
turning herself in to the jail; and defendant was 
untruthful with the presentence officer when 
she claimed she had not used drugs or alcohol 
since 2015. State v. Sims, — 8.W.3d —, 2018 
Tenn. Crim. App. LEXIS 214 (Tenn. Crim. App. 
Mar. 22, 2018). 

Trial court properly revoked defendant’s pro- 
bation and ordered incarceration for the re- 
mainder of his 10-year sentence because defen- 
dant did not dispute that he was in violation of 
the terms of his sentence by testing positive for 
cocaine, the trial court’s concluded that defen- 
dant needed more structured mental health 
treatment, that he was unable to provide for 
himself during probation, that less-restrictive 
means had recently been applied unsuccess- 
fully, and that defendant had violated the 
terms of his probation only six months into his 
sentence. State v. Moore, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 220 (Tenn. Crim. App. 
Mar. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 326 (Tenn. June 6, 2018). 

Revocation of defendant’s probation was sup- 
ported by the trial court’s finding that defen- 
dant violated the conditions of his probation by 
not completing the Jericho Program, as the 
evidence showed that defendant continued to 
drink alcohol and failed to follow the treatment 
programs recommended to him. State v. 
Prather, — S.W.3d —, 2018 Tenn. Crim. App. 
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LEXIS 236 (Tenn. Crim. App. Mar. 29, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
423 (Tenn. July 18, 2018). 

Trial court did not abuse its discretion in 
finding that defendant violated the terms of 
defendant’s probated sentence and by revoking 
probation and ordering defendant to serve de- 
fendant’s sentence in confinement because de- 
fendant admitted to violating the terms of ju- 
dicial diversion, defendant admitted that 
defendant pleaded guilty to additional crimes 
and failed to report the arrests to the probation 
officer, and the trial court concluded that defen- 
dant failed to accept responsibility for defen- 
dant’s actions and was not generally sincere. 
State v. Lambert, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 277 (Tenn. Crim. App. Apr. 
13, 2018). 

Erroneous admission of hearsay at defen- 
dant’s community corrections sentence revoca- 
tion hearing without finding good cause, when 
the witness’s absence was unexplained and the 
hearsay’s reliability was not shown, did not 
entitle defendant to relief because sufficient 
evidence supported revocation without the 
hearsay, as defendant did not meet with a 
supervising officer, obtained a new conviction, 
and did not prove defendant attended required 
counseling. State v. Clay, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 291 (Tenn. Crim. App. 
Apr. 17, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation after finding 
defendant violated the terms of probation, as 
defendant had ample opportunity to cross-ex- 
amine all three witnesses called by the State 
and did, and none of the witnesses offered any 
hearsay testimony and defendant made no 
hearsay objections during the hearing. State v. 
Wolford, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 347 (Tenn. Crim. App. May 8, 2018). 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in prison because defendant 
admitted violating a condition of his commu- 
nity corrections sentence, and defendant’s vio- 
lation indicated an unwillingness to comply 
with the terms of alternative sentencing. State 
v. McMurray, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 383 (Tenn. Crim. App. May 16, 
2018). 

Trial court did not err in revoking defen- 
dant’s community corrections sentence and in 
ordering defendant to serve the remainder of 
his sentence in confinement because defendant 
did not dispute that he was in violation of the 
terms of his sentence as defendant admitted 
that he did not report to his community correc- 
tions officer for over four years; and, having 
revoked defendant’s community corrections 
sentence, it was within the trial court’s discre- 
tion to order defendant to serve the remainder 
of his sentence in confinement. State v. Spears, 
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— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 459 
(Tenn. Crim. App. June 22, 2018). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his effective eight-year sentence in confine- 
ment because the probation violation report 
and warrants alleged that defendant violated 
the conditions of his release by testing positive 
for controlled substances at his first drug 
screen and by providing diluted samples at two 
subsequent drug screens. State v. Hood, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 495 
(Tenn. Crim. App. July 3, 2018). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his four-year sentence in confinement be- 
cause the record supported the trial court’s 
finding that defendant violated the conditions 
of his probation where he admitted on direct 
examination that he knew he was required to 
speak with his probation officer about a poten- 
tial change of address before moving, that he 
did not contact and obtain approval from his 
probation officer as required, that he stayed at 
a hotel several days after he was told to leave, 
which resulted in his arrest for violating the 
sexual offender registry, and that he lied to his 
probation officer about his release date from 
police custody after his arrest. State v. 
Hutchins, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 574 (Tenn. Crim. App. Aug. 1, 2018). 

Trial court failed to place on the record the 
precise basis for revoking defendant’s commu- 
nity corrections placement. Given, however, 
that defendant admitted that he violated the 
terms of his community corrections placement 
by using cocaine, the record fully supported the 
trial court’s decision to revoke the community 
corrections placement. State v. Wade, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 587 (Tenn. 
Crim. App. Aug. 6, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 718 (Tenn. Nov. 
14, 2018). 

Defendant acknowledged that he violated his 
probation, and thus the trial court did not 
abuse its discretion by revoking his probation; 
furthermore, the trial court properly ordered 
that defendant serve his effective four-year 
sentence in confinement. State v. Rucker, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 679 
(Tenn. Crim. App. Sept. 5, 2018). 

Trial court did not err by revoking defen- 
dant’s probation in two cases based on his new 
convictions because the evidence supported the 
trial court’s finding that the judge was unaware 
of the drug buys when she ordered split con- 
finement in the two cases. State v. Robertson, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 688 
(Tenn. Crim. App. Sept. 12, 2018). 

Circuit court properly revoked defendant’s 
probation and ordered him to serve the balance 
of his original sentence incarcerated because 
there was substantial evidence in the record 
that defendant had violated his probation by 
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failing to report to his probation supervisors, by 
being convicted of a new crime, and by engag- 
ing in additional criminal ‘conduct, defendant 
had numerous opportunities to continue the 
probation program, but instead continuously 
failed to adhere to the conditions of his proba- 
tion, and the public would be protected from 
any future offenses committed by defendant. 
State v. Johnson, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 707 (Tenn. Crim. App. Sept. 
19, 2018). 

Trial court did not err in revoking defen- 
dant’s probationary sentence and in ordering 
him to serve the remainder of his sentence in 
confinement because the trial court found that 
defendant failed to report as he was supposed 
to for a period of 10 months, moved without 
informing his probation officer of his where- 
abouts, and was arrested on new charges; de- 
fendant did not dispute that he violated his 
probation; and the appellate court had repeat- 
edly cautioned that an accused, already on 
probation, was not entitled to a second grant of 
probation or another form of alternative sen- 
tencing. State v. Gourley, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 873 (Tenn. Crim. App. 
Nov. 30, 2018). 

Trial court did not violate defendant’s due 
process rights by revoking his judicial diver- 
sion; the trial court was not required to inform 
the defendant that he would be required to 
admit the elements of his criminal conduct as a 
part of his sexual offender treatment plan. 
State v. Albright, — S.W.3d —, 2018 Tenn. 
LEXIS 748 (Tenn. Dec. 11, 2018). 

Trial court did not plainly err in revoking 
defendant’s probation, and in ordering her to 
serve the remainder of her sentence in confine- 
ment because, although the trial court erred in 
revoking her probation based on her failure to 
report, and the record clearly showed that the 
allegations relied upon by the trial court were 
not included in the probation violation report or 
the warrant, defendant stipulated to a new 
conviction and conceded that it served as 
grounds to violate her probation during the 
hearing. State v. Graham, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 20 (Tenn. Crim. App. 
Jan. 11, 2019). 

Defendant’s probation was properly revoked 
as he violated the conditions of his probation 
because he failed to report to his probation 
officer; defendant’s claims that he was report- 
ing to and acting with the permission of his 
Davidson County probation officer was rebut- 
ted by that probation officer; and defendant 
failed to properly maintain his GPS monitor by 
failing to properly charge it, causing the moni- 
tor to die. State v. Parker, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 148 (Tenn. Crim. App. 
Mar. 8, 2019). 

Trial court did not err in revoking defen- 
dant’s probation because defendant conceded 
that he tested positive for a plethora of drugs 
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and completed only a small fraction of his 
required community service hours; and any 
error by the trial court in relying upon hearsay 
evidence regarding the shooting incident and 
defendant’s possession of a firearm would not 
be fatal to its decision to revoke his probation 
as only one basis for revocation was necessary. 
State v. Johnson, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 218 (Tenn. Crim. App. Apr. 9, 
2019). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and in the im- 
position of defendant’s sentence because defen- 
dant violated the terms of defendant’s proba- 
tion as defendant was dishonest about 
defendant’s employment, which led to defen- 
dant’s expulsion from drug court. State v. Craf- 
ton, — S.W.3d —, 2019 Tenn. Crim. App. LEXIS 
219 (Tenn. Crim. App. Apr. 9, 2019). 

Trial court did not err in revoking defen- 
dant’s probation because defendant agreed that 
he had violated the terms of his probation by 
both using cocaine and marijuana and by ab- 
sconding from supervision. State v. Crayton, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 347 
(Tenn. Crim. App. June 10, 2019). 


10. —Proof of Violation. 

While exclusion of evidence obtained as a 
result of police harassment or obtained in par- 
ticularly offensive manner is consistent with 
T.C.A. § 40-35-311(d), which permits the trial 
judge to enter such judgment as is deemed 
right and proper, defendant was not entitled to 
suppression of cocaine found during consensual 
search following illegal detention, there was 
nothing in the record to establish that officer 
knew defendant was a probationer, but only 
that he knew defendant had prior convictions, 
and the exclusionary rule did not apply. State v. 
Hayes, 190 S.W.3d 665, 2005 Tenn. Crim. App. 
LEXIS 645 (Tenn. Crim. App. 2005). 

Where a probation officer discovered child 
pornography on defendant’s computer during 
an inspection, the officer did not exceed the 
scope of the officer’s authority under the terms 
of defendant’s probation, because it was irrel- 
evant that the probation officer sought evidence 
of a probation violation rather than proof that 
defendant had engaged in universally pro- 
scribed activity. United States v. Herndon, 501 
F.3d 683, 2007 FED App. 353P, 2007 U.S. App. 
LEXIS 20948 (6th Cir. Aug. 31, 2007). 

Trial court acted within its discretion in re- 
voking defendant’s probation because the proof 
adduced at the revocation hearing showed that 
defendant violated the terms of his probation 
by failing to report within 48 hours of his 
release from incarceration to update the sexual 
offender registry and to receive his GPS moni- 
toring device. State v. Baldwin, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 2 (Tenn. Crim. 
App. Jan. 5, 2017). 

Trial court did not err by revoking defen- 
dant’s community corrections sentence and or- 
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dering him to serve the remainder of his sen- 
tence in confinement because he pleaded guilty 
to violating the conditions of his release by 
bringing narcotics into the jail when he re- 
ported to begin serving six months in confine- 
ment. State v. Chambers, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 385 (Tenn. Crim. App. 
May 16, 2017). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because the re- 
cord supported its finding that defendant vio- 
lated the conditions of his probation; the evi- 
dence supported a finding that defendant 
committed a new criminal offense by possessing 
a controlled substance while inside a detention 
facility because the State showed that he pos- 
sessed marijuana. State v. Phelps, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 435 (Tenn. Crim. 
App. May 24, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 695 (Tenn. Oct. 3, 2017). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because the re- 
cord supported its finding that defendant vio- 
lated the conditions of his probation; defendant 
confirmed that he failed a drug screen and that 
he failed to report to his probation officer, and 
that evidence alone was sufficient to support 
the trial court’s finding that he had violated his 
probation. State v. Phelps, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 435 (Tenn. Crim. App. 
May 24, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 695 (Tenn. Oct. 3, 2017). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his sentence in confinement because defen- 
dant admitted that he violated probation and 
measures less restrictive than confinement had 
been applied unsuccessfully on at least two 
prior occasions. State v. Reynolds, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 630 (Tenn. Crim. 
App. July 19, 2017). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because the 
State of Tennessee sufficiently established that 
defendant possessed methamphetamine, drug 
paraphernalia, and a firearm, violating the 
conditions of defendant’s probation. This evi- 
dence alone was sufficient to support the court’s 
finding that defendant violated defendant’s 
probation. State v. Summers, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 698 (Tenn. Crim. 
App. Aug. 8, 2017). 

An error in admitting an officer’s hearsay 
testimony was harmless beyond a reasonable 
doubt because the evidence offered at the pro- 
bation revocation hearing was sufficient to 
prove by a preponderance of the evidence that 
defendant violated the terms of his probation 
by failing to pay fees, failing to provide verifi- 
cation of lawful occupation of work-seeking 
efforts, failing to report to report to probation 
as required, and leaving the state. State v. Hill, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 773 
(Tenn. Crim. App. Aug. 29, 2017), appeal de- 
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nied, — S.W.3d —, 2018 Tenn. LEXIS 14 (Tenn. 
Jan. 18, 2018). 

Record provided substantial evidence to sup- 
port the trial court’s revocation of probation 
because defendant violated the terms of his 
probation; a requirement of defendant’s proba- 
tion was participation and compliance with the 
a day reporting center (DCR), but by his own 
admission, defendant failed to attend the meet- 
ings, and defendant failed a drug screen and 
was afforded the opportunity to continue at- 
tending the DRC but failed to do so. State v. 
Vaughn, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 905 (Tenn. Crim. App. Oct. 6, 2017). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve his six-year 
sentence in confinement because, inter alia, he 
pleaded guilty while on probation to possession 
of a controlled substance and solicitation to 
make false reports, failed to report as in- 
structed to his probation officer, tested positive 
for cocaine, violated his curfew 34 times, failed 
to complete any job assistance program, and 
removed his GPS monitoring device without 
permission. State v. Gillespie, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1005 (Tenn. 
Crim. App. Dec. 5, 2017). 

Trial court did not abuse its discretion when 
it revoked defendant's community corrections 
sentence because defendant failed to bring re- 
quested documents and items for prescribed 
medication to a class, attended the class exhib- 
iting signs of intoxication and was asked to 
leave due to defendant’s behavior, failed to 
appear when a probation violation warrant was 
issued, attempted to provide a false sample for 
a drug screen when apprehended, and tested 
positive for numerous substances, including 
opiates, upon proper screening. State v. Teffe- 
teller, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 155 (Tenn. Crim. App. Feb. 28, 2018). 

Trial court did not abuse its discretion in 
finding that defendant violated the terms of his 
probated sentence and acted well within its 
authority by revoking probation and ordering 
defendant to serve the balance of his sentence 
in confinement because defendant admitted 
that he was charged with and pleaded guilty to 
possession of marijuana and drug parapherna- 
lia and that he was intentionally avoiding the 
system by not reporting to the probation office. 
State v. Ross, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 164 (Tenn. Crim. App. Mar. 5, 
2018). 

Revocation of defendant’s probationary sen- 
tence was justified because defendant’s proba- 
tion supervisor testified that defendant vio- 
lated the terms of defendant’s probation by 
failing to attend scheduled meetings with de- 
fendant’s probation supervisor. Moreover, the 
trial court determined that the State of Tennes- 
see sufficiently established that defendant had 
pleaded guilty to joyriding, driving on a re- 
voked license, possession without a prescrip- 
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tion, and driving an unlicensed and unregis- 
tered vehicle. State v. Kirkland, — S.W.3d —, 
2018 Tenn. Crim. App. LEXTS 226 (Tenn. Crim. 
App. Mar. 26, 2018). 

Trial court did not abuse its discretion in 
revoking defendant’s probation because by 
singing a voluntary admission of his illegal 
substance usage, defendant did not dispute 
that he was in violation of the terms of his 
probationary sentence by testing positive for 
marijuana and methamphetamine; defendant 
had a pattern of almost immediately violating 
the substance abuse clause of his probation 
agreement each time he was released from 
incarceration. State v. Akins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 263 (Tenn. Crim. App. 
Apr. 6, 2018). 

Trial court did not abuse its discretion in 
fully revoking defendant’s probation and im- 
posing the original sentence because the testi- 
mony presented at the evidentiary hearing sup- 
ported the finding by a preponderance of the 
evidence that defendant had violated the terms 
of his probation by failing to obey state laws 
and by engaging in assaultive behavior; defen- 
dant’s wife testified that defendant assaulted 
and her son, and police officers corroborated her 
account. State v. Usrey, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 267 (Tenn. Crim. App. 
Apr. 9, 2018). 

Substantial evidence supported the revoca- 
tion of defendant’s probation and the order to 
serve defendant’s original term of sentence in 
confinement because defendant admitted to 
violating the terms of probation, by twice fail- 
ing to report to the probation officer. Moreover, 
the probation officer testified that, when con- 
ducting a home visit, the officer learned that 
defendant no longer lived at defendant’s re- 
ported address. State v. Taylor, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 276 (Tenn. Crim. 
App. Apr. 12, 2018). 

There was substantial evidence to support 
the trial court’s finding that defendant violated 
the terms of her probation and thus, to revoke 
her probation, as defendant missed five of her 
required appointments with her probation offi- 
cer and failed to present any proof to rebut a 
representative’s testimony that defendant was 
discharged from a mental health treatment 
program before completion. State v. Moses, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 389 
(Tenn. Crim. App. May 18, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 543 
(Tenn. Sept. 14, 2018). 

Revocation of defendant’s probation was ap- 
propriate because the trial court did not abuse 
its discretion in concluding that defendant had 
violated the terms of defendant’s probation in 
that the GPS records reflected that defendant 
was staying overnight at the coffee shop where 
defendant worked while defendant’s address 
was listed as “homeless” on the sex offender 
registry. State v. Janyja, — S.W.3d —, 2018 
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Tenn. Crim. App. LEXIS 399 (Tenn. Crim. App. 
May 21, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 590 (Tenn. Sept. 13, 2018). 

There was substantial evidence to support 
the trial court’s revocation of probation, as 
defendant pleaded guilty to the violations, plus 
the State presented adequate proof that she did 
violate her probation by using intoxicants. 
State v. Juvinall, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 460 (Tenn. Crim. App. June 
22, 2018). 

Trial court did not err in revoking defen- 
dant’s probation because the record supports 
its finding that defendant violated the condi- 
tions of his probation since defendant conceded 
that he failed to report to probation within the 
time required by the conditions of his release; 
once the trial court revoked defendant’s proba- 
tion, it had the authority to order defendant to 
serve his sentence in confinement. State v. 
Howe, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 478 (Tenn. Crim. App. June 28, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
him to serve his sentence in confinement be- 
cause defendant entered an open plea to his 
probation violations, including failing to prove 
a home address, failing to complete drug and 
alcohol treatment, testing positive for illegal 
drug use, admitted drug use, changing his 
residence and employment without notifying 
the probation office, and failing to report. State 
v. Stewart, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 506 (Tenn. Crim. App. July 9, 2018). 

Trial court properly revoked defendant’s pro- 
bation after finding he violated probation by 
committing a domestic assault and by being 
intoxicated, and placing defendant’s eight-year 
sentence into effect was proper, as this was 
defendant’s fourth probation violation. State v. 
Gibson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 653 (Tenn. Crim. App. Aug. 24, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation for his convic- 
tion for conspiracy to commit aggravated rob- 
bery because defendant admitted that he vio- 
lated his probation by testing positive for 
marijuana and failing to report to his probation 
supervisor for five months. State v. Davis, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 846 
(Tenn. Crim. App. Nov. 14, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
her to serve the balance of her sentence in 
confinement because defendant admitted to the 
facts presented and to the probation violation. 
After refusing the trial court’s instruction to 
attend long-term rehabilitation, defendant re- 
lapsed and violated her probation. State v. 
Doles, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 851 (Tenn. Crim. App. Nov. 16, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because the evi- 
dence did not preponderate against a determi- 
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nation that defendant failed to stay away from 
his wife and violated the terms and conditions 
of his probation. Even though defendant’s ini- 
tial encounter with his wife at a store was 
happen-stance, he then approached her and her 
boyfriend, made multiple comments, and took a 
photograph that he later posted on a social 
media website for the purpose of intimidating 
the wife. State v. Caraker, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 860 (Tenn. Crim. App. 
Nov. 26, 2018). 

Trial court properly revoked defendant’s sen- 
tence of probation and ordered him to serve the 
balance of his sentence in confinement because 
the victim testified that defendant followed her 
out of the bar and across the street to a parking 
lot, “slammed her in the back of the head,” and 
choked her until she nearly lost consciousness, 
defendant had previously violated probation, 
and, although evidence of defendant’s addi- 
tional violations was presented at the revoca- 
tion hearing, it did not form the basis of the 
trial court’s determination that he violated his 
probation. State v. Fleming, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 917 (Tenn. Crim. App. 
Dec. 26, 2018). 

Trial court did not abuse its discretion by 
revoking defendant’s probation after finding 
that he had violated its terms and ordering him 
to serve his sentence incarcerated, and defen- 
dant was not entitled to alternative sentencing 
or another grant of probation, because he ad- 
mitted to a violation of probation after being on 
the run for two years, which was substantial 
evidence that a probation violation had _ oc- 
curred. State v. Hill, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 34 (Tenn. Crim. App. Jan. 
LV 2019). 

Trial courts finding that defendant violated 
multiple rules of his probation by being ar- 
rested and failing to report the arrest to his 
probation officer, failing to notify his probation 
officer of his change in hotel rooms, not being at 
home for curfew, and owing court costs and fees 
was a proper basis upon which to revoke defen- 
dant’s probation and order that he serve a 
portion of his sentence. State v. Kincaid, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 88 
(Tenn. Crim. App. Feb. 11, 2019). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
him to serve the remainder of his sentence in 
confinement after finding that defendant was 
aware he was on supervised probation and 
required to report to his probation officer but 
failed to do so for nearly three years. State v. 
Hufford, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 92 (Tenn. Crim. App. Feb. 13, 2019). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and imposing 
the 180-day period of incarceration because 
defendant’s stipulation that on February 1, 
2017 she failed to report visually but talked to 
her probation officer and rescheduled for Feb- 
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ruary 5, but she failed to report on that date or 
any other date since then provided an adequate 
basis for the revocation. State v. Brinkman, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 94 
(Tenn. Crim. App. Feb. 14, 2019). 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence and in ordering defendant to serve the 
remainder of his sentence in incarceration be- 
cause there was no dispute that defendant 
violated the conditions of defendant’s commu- 
nity corrections as defendant on separate occa- 
sions signed acknowledgement forms on which 
defendant acknowledged illegal drug use. Fur- 
thermore, the trial court noted defendant’s 
prior violations of community corrections. State 
v. Goostree, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 97 (Tenn. Crim. App. Feb. 15, 
2019). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the balance of 
his sentence in confinement because the parties 
stipulated that defendant violated the terms of 
his probation, and defendant acknowledged 
that he had previously been unsuccessful on 
probation. State v. Gentry, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 172 (Tenn. Crim. App. 
Mar. 15, 2019). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and in ordering 
defendant to serve the balance of defendant’s 
sentence incarcerated because the evidence es- 
tablished that, while on probation, defendant 
was observed exiting a stolen car, and, upon 
exiting the car, was searched and found to 
possess bullets, which matched the caliber of 
the gun later found in the glove box of the 
stolen car. While this evidence was circumstan- 
tial, it was sufficient to show that defendant 
was in possession of the gun. State v. Herring, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 221 
(Tenn. Crim. App. Apr. 9, 2019). 

Criminal court properly revoked defendant’s 
community corrections sentence and ordered 
him to serve the balance of his sentence in the 
Department of Correction because, regardless 
of the fact that he presented no evidence of a 
medicinal use for marijuana and knew that 
substance use violated the rules of his commu- 
nity corrections sentence, he also violated his 
sentence by lying to his probation officer and 
failing to attend mandatory meetings. State v. 
Pulliam, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 245 (Tenn. Crim. App. Apr. 17, 2019). 

Trial court acted within its discretion in re- 
voking defendant’s probation, after finding that 
defendant had violated its terms, and in order- 
ing defendant to serve the balance of defen- 
dant’s sentence incarcerated because defen- 
dant’s own admission of probation violations by 
defendant’s failed drug tests, failure to report 
to her probation officer, failure to visit a foren- 
sic social worker, failure pay court costs and 
fines was sufficient to establish the requisite 
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substantial evidence. State v. Jenkins, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 246 
(Tenn. Crim. App. Apr. 17, 2019). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and imposing a 
sentence of confinement because the terms of 
his probation specifically required him to obey 
all laws and to not possess any illegal drugs, 
defendant did not dispute his two arrests, offi- 
cers found cocaine in defendant’s car, and suf- 
ficient evidence showed that he had provided a 
correctional officer with drugs to smuggle into 
the correctional facility. State v. Edwards, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 312 
(Tenn. Crim. App. May 15, 2019). 


11. Revocation Improper. 

Evidence was insufficient to show that defen- 
dant violated a condition of his probation where 
the evidence did not preponderate in favor of a 
finding that defendant violated any criminal 
laws; under T.C.A. § 66-11-138(a), the state did 
not prove in its case how defendant used any 
misapplied funds, if there were any, and there 
was not evidence in the record to establish the 
crime of theft. State v. Kendrick, 178 S.W.3d 
734, 2005 Tenn. Crim. App. LEXIS 685 (Tenn. 
Crim. App. 2005). 

Court erred by revoking defendant’s proba- 
tion as there was no proof of additional viola- 
tions, punishment had already been imposed 
for previous, adjudicated violations through the 
additional one-year term in the correctional 
center, and the court based its order requiring 
the execution of the original judgment primar- 
ily upon the facts and circumstances of the 
crime. State v. Beard, 189 S.W.3d 730, 2005 
Tenn. Crim. App. LEXIS 1110 (Tenn. Crim. App. 
2005). 

Trial court erred in revoking defendant’s pro- 
bation because it improperly allowed state- 
ments by the victim to an officer, which were | 
hearsay; the trial court failed to make any 
finding of good cause to justify the denial of 
defendant’s confrontation rights, and the State 
offered no explanation as to why the alleged 
victim was not present as a witness. State v. 
Washington, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 817 (Tenn. Crim. App. Sept. 5, 
2017). 

Trial court erred in revoking defendant’s pro- 
bation on the ground that defendant failed to 
complete the “Jericho Project Program,” which 
was required in his conditions of probation, 
because failure to complete the program was 
not alleged as a ground to revoke probation. 
State v. Washington, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 817 (Tenn. Crim. App. Sept. 
5, 2017). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because it 
found that he had failed to observe his curfew, 
failed to reside at his approved address, and 
failed to pay court fees. Defendant’s probation 
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supervisor stated that defendant was not at 
either his approved address or another address 
after curfew, he told defendant at least twice to 
move back to his approved address but he failed 
to do so, and defendant was employed but failed 
to pay court fees. State v. Fason, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 349 (Tenn. Crim. 
App. May 4, 2018). 


12. Reinstatement of Sentence. 

Upon revocation of probation, the trial court 
has the discretionary authority to reinstate the 
original sentence. State v. Duke, 902 S.W.2d 
424, 1995 Tenn. Crim. App. LEXIS 223 (Tenn. 
Crim. App. 1995). 

Where defendant initially received a 10-year 
sentence, the trial court lost jurisdiction when 
he was transferred to the department of correc- 
tion, and, upon revocation of his suspended 
sentence for parole violation, the court had 
authority to commence execution of the original 
judgment or to modify the conditions of super- 
vision and extend the probationary period up to 
two years, but it did not have authority to 
increase defendant’s original sentence. State v. 
Bowling, 958 S.W.2d 362, 1997 Tenn. Crim. 
App. LEXIS 656 (Tenn. Crim. App. 1997). 

The time a defendant spends on probation is 
not counted toward the completion of his or her 
sentence unless the defendant successfully 
completes the entire term of probation, and if 
the defendant violates the terms of the proba- 
tion within the maximum time ordered by the 
court, the court can revoke the probation and 
reinstate the entire original sentence. State v. 
Taylor, 992 S.W.2d 941, 1999 Tenn. LEXIS 295 
(Tenn. 1999). 

Trial court did not err by revoking defen- 
dant’s probation and ordering defendant to 
serve the remainder of defendant’s original 
sentence in confinement because defendant did 
not dispute that defendant had violated defen- 
dant’s community corrections and probation in 
the past and defendant admitted to continuing 
to commit crimes by driving on a revoked 
license and using marijuana and to having 
failed on numerous occasions to report as 
scheduled to defendant’s. probation officer. 
State v. Ogg, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 577 (Tenn. Crim. App. June 29, 
2017). 

Trial court properly revoked defendant’s pro- 
bation and imposed the remaining 16 years of 
his original sentence because the testimony 
presented at the probation revocation hearing 
provided the trial court with substantial evi- 
dence to determine that defendant violated 
three rules of his probation--he was arrested for 
possession of cocaine for resale, failed to notify 
his probation officer of his change of residence, 
and failed to contact his probation officer-- 
defendant acknowledged that he violated his 
probation, and ordering defendant to serve his 
sentence was one of the options available to the 
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trial court. State v. Wilson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 610 (Tenn. Crim. App. 
July 11, 2017). 

Trial court did not err in ordering total incar- 
ceration after defendant’s second violation of 
his six-year probationary sentence because de- 
fendant’s drug issues would best be treated in a 
correctional facility rather than in the commu- 
nity; it was within the trial court’s authority to 
order defendant to serve the remainder of his 
sentence in confinement upon revoking his pro- 
bation with credit for time served. State v. 
Taylor, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 639 (Tenn. Crim. App. July 20, 2017). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
that defendant serve defendant’s sentence in 
confinement because, although successful 
completion of a faith-based rehabilitation pro- 
gram was a condition of defendant’s probation, 
the testimony at the probation violation hear- 
ing showed that defendant repeatedly violated 
the program’s policies and rules, even after 
being allowed to restart the program, which 
ultimately resulted in defendant’s termination 
from the program. State v. Gossage, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 875 (Tenn. 
Crim. App. Sept. 26, 2017). 

Trial court did not err when it ordered defen- 
dant to serve the balance of his sentence incar- 
cerated because it addressed at length defen- 
dant’s prior failed attempts at probation as his 
reasoning for revoking the sentence, and the 
trial court and defendant spoke candidly about 
defendant’s conduct that violated probation. 
State v. Vaughn, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 905 (Tenn. Crim. App. Oct. 6, 
2017). 

Circuit court properly required defendant to 
serve his sentence in confinement after the 
revocation of his probation because the trial 
court noted its concern about defendant endan- 
gering the public and himself by drinking and 
driving, especially since he was not supposed to 
be driving at all. State v. Goodman, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 140 (Tenn. 
Crim. App. Feb. 23, 2018). 

Trial court did not abuse its discretion by 
imposing a sentence to be served in confine- 
ment because defendant had twice before vio- 
lated the terms of his probation and had it 
reinstated, and he had previously violated the 
requirements that he remain at home after 
curfew and continue to reside at his approved 
address, the same requirements that caused 
his probation to be revoked in the instant case. 
State v. Fason, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 349 (Tenn. Crim. App. May 4, 
2018). 

After the trial court found that defendant 
had violated the terms of her probation, it 
retained discretionary authority to order defen- 
dant to serve her sentence in incarceration, and 
doing so was not improper in this case. State v. 
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Juvinall, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 460 (Tenn. Crim. App. June 22, 2018). 

Trial court did not err in revoking defen- 
dant’s probationary sentence and in ordering 
incarceration for the remainder of his 12-year 
sentence because defendant violated the terms 
of his probation when he failed to notify his 
probation officer of his relocation of residence, 
and he committed new offenses; the trial court 
was not required to reevaluate defendant’s 
original sentencing and could, within its discre- 
tion, decide to commence the execution of de- 
fendant’s judgment as originally entered; and it 
was apparent that defendant did not comply 
with his original community corrections sen- 
tence, and his criminal record was not sugges- 
tive of compliance in the future. State v. Mur- 
phy, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 641 (Tenn. Crim. App. Aug. 21, 2018). 

It was not an abuse of discretion to sentence 
defendant to the rest of defendant’s sentence on 
revocation of probation, instead of an alterna- 
tive sentence, because (1) the court considered 
defendant’s criminal record, continued proba- 
tion violations, and prior opportunities to com- 
ply with probation, (2) defendant admitted the 
violations, and (3) the court permissibly found 
defendant was not a good alternative sentenc- 
ing candidate. State v. Harris, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 717 (Tenn. Crim. 
App. Sept. 21, 2018). 

Trial court did not abuse its discretion by 
ordering that defendant serve the balance of 
his sentence in confinement after revoking his 
probation because he admitted that he violated 
his probation, it was his third probation viola- 
tion, and at the time of the revocation hearing 
he was still serving a three-year sentence that 
he had received eight years previously because 
he could not abide by the terms of alternative 
sentencing. State v. Harris, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 262 (Tenn. Crim. App. 
Apr. 24, 2019). 

Trial court did not err in revoking defen- 
dant’s probation and in ordering him to serve 
the balance of his sentences in two cases in 
confinement because he violated the terms of 
his probation by testing positive for metham- 
phetamine; although defendant complained 
that the trial court should have been lenient 
because it was the first time he had violated 
probation in case number 304632, the trial 
court reinstated defendant to probation four 
times in a period of nine months in case number 
297896, only to have defendant violate his 
probation a fifth time; and there was substan- 
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tial evidence in the record to show that defen- 
dant violated his probation yet again and re- 
peatedly failed at community based 
alternatives to incarceration. State v. Skyles, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 271 
(Tenn. Crim. App. Apr. 29, 2019). 


13. Laboratory Report. 

It was no error to admit an in-house drug 
screen report at a hearing on revocation of 
defendant's community corrections sentence 
because (1) the report’s custodian and the per- 
son who administered the screen testified, (2) 
the report was not a laboratory report, (3) 
nothing showed the report contained unreliable 
information, and (4) defendant’s statement that 
defendant did not dispute the report’s results 
and admission to consuming a controlled sub- 
stance were admissible as an admission by a 
party-opponent. State v. Sharp, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1050 (Tenn. 
Crim. App. Dec. 22, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 158 (Tenn. Mar. 
14, 2018). 


15. Denial of Alternative Sentence Proper. 

Trial court did not abuse its discretion in 
revoking defendant’s supervised probation and 
ordering him to serve the balance of his sen- 
tence incarcerated, after defendant violated his 
probation, as defendant had three prior proba- 
tion violations for which he received sentences 
alternative to incarceration and defendant had 
little regard for the probation conditions im- 
posed. State v. Skettini, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 538 (Tenn. Crim. App. 
July 18, 2018). 


16. Right to Counsel. 

Trial court erred in revoking defendant’s pro- 
bation as he was denied the right to counsel 
during the revocation hearing because there 
was no written waiver of defendant’s right to 
counsel in the record, and the trial court did not 
determine whether there had been a competent 
and intelligent waiver of that right by inquiring 
into the background, experience, and conduct of 
the accused; and defendant did not implicitly 
waive or forfeit his right to counsel as there was 
no evidence that defendant acted so egregiously 
as to warrant the forfeiture of counsel, and the 
trial court did not make any findings that 
defendant’s conflict with counsel was designed 
to delay or manipulate the probation revocation 
proceedings. State v. Jones, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 567 (Tenn. Crim. App. 
July 30, 2018). 


40-35-312. Costs of revocation proceeding. 


In case of a revocation of a suspension, the costs of the revocation shall be 
adjudged against the defendant, and the defendant shall be required to pay or 
secure the costs; provided, that no state and county tax nor attorney general’s 
fee shall accrue upon hearings for the purpose of revoking the suspension. In 
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case the suspension is not revoked upon the hearing, the costs shall be taxed 
against the county, if the defendant was originally convicted of a misdemeanor, 
and against the state, if originally convicted of a felony; provided, that, if the 
trial judge is of the opinion that the proceedings for revocation are not made in 
good faith, the judge shall have the power to disallow all the costs of the case 
or, in the alternative, to tax them against the party making the charges against 


the defendant. 


History. 
Acts 1989, ch. 591, § 6. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 


Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 


Cross-References. 

Perjury, § 39-16-702. 

Probation, paroles and pardons, title 40, ch. 
28. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 35 of the 
Tennessee Rules of Criminal Procedure. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 45. 


40-35-313. Probation — Conditions — Discharge and dismissal — 
Expunction from official records — Fee. [Effective until 
January 1, 2020. See the version effective January 1, 2020.] 


(a)(1)(A) The court may defer further proceedings against a qualified 
defendant and place the defendant on probation upon such reasonable 
conditions as it may require without entering a judgment of guilty and 
with the consent of the qualified defendant. The deferral shall be for a 
period of time not less than the period of the maximum sentence for the 
misdemeanor with which the person is charged or not more than the 
period of the maximum sentence of the felony with which the person is 
charged. The deferral is conditioned upon the defendant paying an amount 
to be determined by the court of not less than ten dollars ($10.00) nor more 
than thirty-five dollars ($35.00) per month as part payment of expenses 
incurred by the agency, department, program, group or association in 
supervising the defendant, and upon the defendant paying any or all 
additional costs of the defendant’s supervision, counseling or treatment in 
a specified manner, based upon the defendant’s ability to pay. The 
payments shall be made to the clerk of the court in which proceedings 
against the defendant were pending, who shall send the payments to the 
agency, department, program, group or association responsible for the 
supervision of the defendant, unless the defendant is found to be indigent 
and without anticipated future funds with which to make the payment. 
The clerk of the court collecting the payment is permitted to retain five 
percent (5%) of the proceeds collected for the handling and receiving of the 
proceeds as provided in this subdivision (a)(1)(A). 

(B)G) As used in this subsection (a), “qualified defendant” means a 


defendant who: 


(a) Is found guilty of or pleads guilty or nolo contendere to the 
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offense for which deferral of further proceedings is sought; 

(b) Is not seeking deferral of further proceedings for any offense 
committed by any elected or appointed person in the executive, 
legislative or judicial branch of the state or any political subdivision of 
the state, which offense was committed in the person’s official capacity 
or involved the duties of the person’s office; 

(c) Is not seeking deferral of further proceedings for a sexual 
offense, a violation of § 39-15-502, § 71-6-117, § 71-6-119, or § 39- 
15-508, driving under the influence of an intoxicant as prohibited by 
§ 55-10-401, vehicular assault under § 39-13-106 prior to service of 
the minimum sentence required by § 39-13-106, or a Class A or B 
felony; 

(dq) Has not previously been convicted of a felony or a Class A 
misdemeanor for which a sentence of confinement is served; and 

(e) Has not previously been granted judicial diversion under this 
chapter or pretrial diversion. 

(ii) As used in subdivision (a)(1)(B)G)(c), “sexual offense” means 
conduct that constitutes: 

(a) Aggravated prostitution, as described in § 39-13-516; 

(b) Aggravated rape, as described in § 39-13-502; 

(c) Aggravated sexual battery, as described in § 39-13-504; 

(dq) Aggravated sexual exploitation of a minor, as described in 
§ 39-17-1004; 

(e) Attempt, as described in § 39-12-101, solicitation, as described 
in § 39-12-102 or conspiracy, as described in § 39-12-103, to commit 
any of the offenses enumerated in this subdivision (a)(1)(B)(i); 

(f) Especially aggravated sexual exploitation of a minor, as de- 
scribed in § 39-17-1005; 

(g) Rape, as described in § 39-13-503; 

(h) Rape of a child, as described in § 39-13-522; 

(i) Sexual battery by an authority figure, as described in 
§ 39-13-527; 

(G) Sexual exploitation of a minor, as described in § 39-17-1003; 

(k) Statutory rape by an authority figure, as described in § 39-13- 
532; or 

(l) Incest, as described in § 39-15-302. 

(iii)(a) As used in this subsection (a), “reasonable conditions” in- 
cludes, but is not limited to, the use of a transdermal monitoring 
device or other alternative monitoring device for all qualified defen- 
dants granted deferral pursuant to this section on or after July 1, 
2014, if the court determines that the defendant’s use of alcohol or 
drugs was a contributing factor in the defendant’s unlawful conduct. 
If the court requires a qualified defendant to use a transdermal 
monitoring device or other alternative monitoring device on or after 
July 1, 2016, as a condition of the defendant’s release, and the court 
determines the defendant is indigent, the court shall order that the 
portion of the costs of the device that the person is unable to pay be 
paid by the electronic monitoring indigency fund, established in 
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§ 55-10-419. “Transdermal monitoring device” means any device or 
instrument that is attached to the person, designed to automatically 
test the alcohol or drug content in a person by contact with the 
person’s skin at least once per one-half (12) hour regardless of the 
person’s location, and which detects the presence of alcohol or drugs 
and tampering, obstructing, or removing the device. 

(6) As used in this subsection (a), “reasonable conditions” also 
includes, but is not limited to, the requirement that a qualified 
defendant serve a period or periods of confinement in the local jail or 
workhouse not to exceed a total of thirty (30) days. 

(2) The provisions of this subsection (a) relative to the payment of a 
supervision fee shall not apply to any person subject to chapter 28, part 2 of 
this title. Upon violation of a condition of the probation, the court may enter 
an adjudication of guilt and proceed as otherwise provided. If, during the 
period of probation, the person does not violate any of the conditions of the 
probation, then upon expiration of the period, the court shall discharge the 
person and dismiss the proceedings against the person. Discharge and 
dismissal under this subsection (a) is without court adjudication of guilt, but 
a nonpublic record of the discharge and dismissal is retained by the court 
solely for the purpose of use by the courts in determining whether or not, in 
subsequent proceedings, the person qualifies under this subsection (a) or for 
the limited purposes provided in subsections (b) and (c). The discharge and 
dismissal shall not be deemed a conviction for purposes of disqualifications 
or disabilities imposed by law upon conviction of a crime or for any other 
purpose, except as provided in subsections (b) and (c). Discharge and 
dismissal under this subsection (a) may occur only once with respect to any 
person. 

(3)(A) No order deferring further proceedings and placing the defendant 

on probation as authorized by this subsection (a) may be entered by the 

court on or after July 1, 1998, unless there is attached to it a certificate 
from the Tennessee bureau of investigation stating that the defendant 
does not have a prior felony or Class A misdemeanor conviction. No order 
deferring further proceedings and placing the defendant on probation as 
authorized by this subsection (a) may be entered by the court if the 
defendant was charged with a violation of a criminal statute the elements 

of which constitute abuse, neglect or misappropriation of the property of a 

vulnerable person as defined in § 68-11-1002 on or after July 1, 2004, and 

prior to July 1, 2018, or charged with a violation of § 39-15-507 or 

§ 71-6-117 on or after July 1, 2018, unless the order contains a provision 

that the defendant agrees without contest or any further notice or hearing 

that the defendant’s name shall be permanently placed on the registry 
governed by § 68-11-1003 a copy of which shall be forwarded to the 
department of health. 

(B) The certificate provided by the bureau pursuant to subdivision 
(a)(3)(A) is only a certification that according to its expunged criminal 
offender and pretrial diversion database the defendant is not disqualified 
from deferral and probation under this section by virtue of a prior felony 
or Class A misdemeanor conviction. The certificate is not a certification 
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that the defendant is eligible for the deferral and probation, and it shall 
continue to be the duty of the district attorney general, and judge to make 
sufficient inquiry into the defendant’s background to determine eligibility. 

(b) Upon the dismissal of the person and discharge of the proceedings 
against the person under subsection (a), the person may apply to the court for 
an order to expunge from all official records, other than the nonpublic records 
to be retained by the court under subsection (a) and the public records that are 
defined in § 40-32-101(b), all recordation relating to the person’s arrest, 
indictment or information, trial, finding of guilty and dismissal and discharge 
pursuant to this section; provided, that no records of a person who is dismissed 
from probation and whose proceedings are discharged pursuant to this section 
shall be expunged if the offense for which deferral and probation was granted 
was a sexual offense as defined by § 40-39-202. Each application shall contain 
a notation by the clerk evidencing that all court costs are paid in full, prior to 
the entry of an order of expunction. If the court determines, after hearing, that 
the person was dismissed and the proceedings against the person discharged, 
it shall enter the order. The effect of the order is to restore the person, in the 
contemplation of the law, to the status the person occupied before the arrest or 
indictment or information. No person as to whom the order has been entered 
shall be held thereafter under any provision of any law to be guilty of perjury 
or otherwise giving a false statement by reason of the person’s failures to recite 
or acknowledge the arrest, or indictment or information, or trial in response to 
any inquiry made of the person for any purpose, except when the person who 
has been availed of the privileges of expunction then assumes the role of 
plaintiff in a civil action based upon the same transaction or occurrence as the 
expunged criminal record. In that limited situation, notwithstanding this 
section or § 40-32-101(a)(3)-(c)(3) to the contrary, the nonpublic records are 
admissible for the following purposes: 

(1) Aplea of guilty is admissible into evidence in the civil trial as a judicial 
admission; and 

(2) Averdict of guilty by a judge or jury is admissible into evidence in the 
civil trial as either a public record or is admissible to impeach the truthful- 
ness of the plaintiff. In addition, the nonpublic records retained by the court, 
as provided in subsection (a), shall constitute the official record of conviction 
and are subject to the subpoena power of the courts of civil jurisdiction. 

(c) Notwithstanding this section or § 40-32-101(a)(3)-(c)(8) to the contrary, a 
plea of guilty or a verdict of guilty by a judge or jury for a criminal felony 
offense involving an act of terrorism or any other felony offense involving 
violence, coercion, dishonesty or the disruption of the operations of a state or 
local government is admissible into evidence in a civil action for the purpose of 
impeaching the truthfulness, veracity or credibility of a witness if the plea or 
verdict occurred within ten (10) years of the date the evidence is sought to be 
admitted and the witness is a party to the civil action. The plea or verdict is 
admissible for the purposes set out in this subsection (c) notwithstanding the 
fact that the public records of the plea or verdict have been expunged pursuant 
to this section either prior to or after the commencement of the civil action at 
which the plea or verdict is sought to be admitted. In addition, the nonpublic 
records retained by the court, Tennessee bureau of investigation or a local law 
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enforcement agency shall constitute official records of plea or verdict and are 
subject to the subpoena power of the courts of civil jurisdiction. 


(d)(1) Any court dismissing charges against a person and ordering the 
expunction of a person’s public records following the discharge of proceed- 
ings pursuant to this section after October 1, 1998, shall send or cause to be 
sent a copy of the dismissal and expunction order to the Tennessee bureau of 
investigation for entry into its expunged criminal offender and pretrial 
diversion database; provided, however, that the court shall not be required to 
send to the bureau a copy of any dismissal and expunction order dated on or 
after July 1, 1999, if the charge dismissed is classified as a Class B or C 
misdemeanor. The order shall contain the name of the person seeking 
dismissal and expunction, the person’s date of birth and social security 
number, the offense that was dismissed and the date the dismissal and 
expunction order is entered. 
(2) [Deleted by 2019 amendment.| 


History. 

Acts 1989, ch. 591, § 6; 1990, ch. 980, §§ 25, 
26; 1995, ch. 349, § 1; 1996, ch. 997, § 1; 1997, 
ch. 455, § 2; 1997, ch. 456, § 2; 1998, ch. 1099, 
§§ 8-10; 2000, ch. 645, § 2; 2000, ch. 813, § 7; 
2002, ch. 849, 8§ 14-16; 2003, ch. 323, § 2; 
2004, ch. 780, § 9; 2006, ch. 973, § 3; 2007, ch. 
528, § 2; 2007, ch. 536, § 1; 2011, ch. 484, § 2; 
2012, ch. 766, § 2; 2012, ch. 1041, § 4; 2014, ch. 
567, § 4; 2015, ch. 125,§ 1; 2016, ch. 993, § 15; 
2016, ch. 1026, § 1; 2017, ch. 466, § 4; 2018, ch. 
951,§ 1; 2018, ch. 1046, § 3; 2018, ch. 1050, §§ 
8, 9; 2019, ch. 200, § 4. 


Sentencing Commission Comments. This 
section permits disposition of misdemeanors 
and certain felonies to include probation with 
the possibility of dismissal and expungement if 
the defendant successfully complies with the 
terms of probation. The eligibility criteria are 
set forth in subdivision (a)(1) and provide that 
the defendant cannot have a prior record for 
any felony conviction or for any Class A misde- 
meanor convictions. The provisions of this sec- 
tion apply to all misdemeanors except for driv- 
ing under the influence and driving on a 
cancelled, suspended or revoked license. See 
§§ 55-10-403(b)(1) and 55-50-504(e). 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A,, 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 


The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 
subsequent legislation. . 

Acts 2011, ch. 484, § 3 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)(@), shall not apply to the eligi- 
bility of a person for suspension of prosecution 
pursuant to title 40, chapter 15, part 1 if the 
offense for which such person is charged was 
committed prior to July 1, 2011. The law in 
effect at the time shall govern such person. 

Acts 2011, ch. 484, § 4 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)(i), shall govern the eligibility of 
a person for suspension of prosecution pursu- 
ant to title 40, chapter 15 for any person 
charged with an offense that was committed on 
or after July 1, 2011. 

Acts 2014, ch. 567, § 6 provided that the act, 
which added subdivision (a)(1)(B)(iii), shall be 
known and may be cited as “Amelia’s Law”. 

Acts 2017, ch. 466, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Elderly and Vulner- 
able Adult Protection Act.” 

Acts 2018, ch. 951, § 2 provided that the act, 
which amended this section, shall apply to 
orders of deferral entered on or after July 1, 
2018. 

Acts 2018, ch. 1046, § 12 provided that the 
act, which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 

Acts 2018, ch. 1050, § 1 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Elderly and 
Vulnerable Adult Protection Act of 2018.” 

Acts 2018, ch. 1050, § 17 provided that the 
act, which amended this section, shall apply to 
acts committed on or after January 1, 2019. 


Amendments. 
The 2019 amendment deleted (d)(2) which 
read, “(2) Beginning July 1, 2012, a defendant 
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applying to a court for expunction of the defen- 
dant’s records following successful completion 
of the diversion program authorized by this 
section shall be assessed a three-hundred-fifty- 
dollar fee. The fee shall be transmitted by the 
clerk of the court to the state treasurer for 
deposit in the special fund established in § 40- 
32-101(d)(2).” 


Effective Dates. 
Acts 2019, ch. 200, § 10. July 1, 2019. 


Cross-References. 

Confidentiality of public records, § 10-7-504. 

Destruction or release of records, § 40-32- 
101. 

Penalty for Class A, B or C misdemeanor, 
§ 40-35-111. 

Penalty for Class A or B felony, § 40-35-111. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 11.3, 11.4, 22.103. 


Law Reviews. 
Alternatives to Revocation of Judicial Diver- 
sion, 49 Tenn. B.J. 19 (2013). 


Attorney General Opinions. 

Effective date of subdivision (a)(3)(A) as Oc- 
tober 1, 1998, OAG 98-166 (8/28/98), 1998 Tenn. 
AG LEXIS 166. 

Collection of supervision fee by private pro- 
bation service, OAG 99-029, 1999 Tenn. AG 
LEXIS 22 (2/17/99). 

Peace officers standards and training (POST) 
pre-employment requirements, OAG 00-026, 
2000 Tenn. AG LEXIS 26 (2/15/00). 

A trial judge may not entertain any ex parte 
actions regarding judicial diversion or expunge- 
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ment pursuant to T.C.A. § 40-35-3138, OAG 
02-099, 2002 Tenn. AG LEXIS 106 (9/16/02). 

While a trial court may retain the power to 
alter or amend a defendant’s sentence after 30 
days, it has no authority to expunge a defen- 
dant’s criminal record pursuant to T.C.A. § 40- 
35-313 if the defendant has not been sentenced 
pursuant to the terms of that section and a 
valid judgment of conviction is in effect, OAG 
02-099, 2002 Tenn. AG LEXIS 106 (9/16/02). 

A court is not authorized to enter an order of 
diversion without first receiving a certificate 
from the Tennessee bureau of investigation 
stating that defendant does not have a prior 
felony or Class A misdemeanor conviction, O0AG 
04-009, 2004 Tenn. AG LEXIS 9 (1/27/04). 

The date the order is entered with the Ten- 
nessee bureau of investigation certificate at- 
tached is the effective date of the diversion, 
OAG 04-009, 2004 Tenn. AG LEXIS 9 (1/27/04). 

DUI conviction cannot be expunged through 
a pretrial diversion program or through judicial 
diversion, OAG 04-009, 2005 Tenn. AG LEXIS 
41. 

Pretrial diversion and judicial diversion are 
available to defendants only as prejudgment 
procedures, OAG 06-008, 2006 Tenn. AG LEXIS 
10. 

Constitutionality of amendments by Acts 
2012, ch. 766 regarding exclusion of public 
officials from pretrial or judicial diversion. OAG 
12-76, 2012 Tenn. AG LEXIS 72 (7/25/12). 

Under T.C.A. § 62-35-130(e) licensed armed 
and unarmed security guards/officers are re- 
quired to notify the Commissioner of Commerce 
and insurance only of “conviction[s],” and a 
guilty plea entered as a condition of judicial 
diversion is not a “conviction” under T.C.A. 
§ 40-35-313. OAG 16-17, 2016 Tenn. AG LEXIS 
18 (5/6/2016). 


NOTES TO DECISIONS 


Analysis 
1. In General. 
2. Purpose. 
3. Applicability. 
4. Eligibility. 
5. Discretion of Trial Court. 
6. Grounds for Judicial Diversion. 
7. Procedure for Revocation of Judicial Diver- 
sion. 
7.5. — Revocation Proper. 


8. Factors on the Record. 

9. Conditions of Diversion. 

9.5. Registration As A Sex Offender. 

10. Minimum Period of Probation. 

11. Prior Diversions. 

12. Subsequent Convictions. 

13. Impeachment of Witnesses. 

14. Official Records. 

15. Judicial Diversion Properly Denied. 
16. Judicial Diversion Improperly Denied. 


17. Judicial Diversion Not Properly Consid- 
ered. 

18. Appeal. 

18.5. Appellate Review. 

19. Post-conviction Relief Not Available. 

20. Revocation of Judicial Diversion Proper. 

21. Tolling. 


1. In General. 

Tennessee Sentencing Act never contem- 
plated that a contingency type of plea agree- 
ment would be attached to the judicial diver- 
sion, which would usurp the _ sentencing 
authority of the trial judge following a termi- 
nation of diversion; the term “proceed as other- 
wise provided” following revocation of judicial 
diversion probation meant that a sentencing 
hearing should be held pursuant to the consid- 
erations of T.C.A. § 40-35-210 and principles of 
sentencing. State v. Judkins, 185 S.W.3d 422, 
2005 Tenn. Crim. App. LEXIS 730 (Tenn. Crim. 
App. 2005). 
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In a nurse’s disciplinary action where the 
nurse abandoned patients by leaving the hos- 
pital before the end of her shift without notify- 
ing her supervisor, while the nurse testified 
that the records regarding the vandalism and 
resisting arrest charges had been expunged, 
she failed to present evidence supporting her 
claim; in the absence of the corroborating evi- 
dence that the records regarding her two con- 
victions had been lawfully expunged, the 
nurse’s testimony that she had pled guilty to 
vandalism and resisting arrest provided the 
substantial and material evidence needed to 
support the Tennessee board of nursing’s con- 
clusion that the nurse was “guilty of a crime” 
for the purpose of T.C.A. § 63-7-115(a)(1)(B). 
Miller v. Tenn. Bd. of Nursing, 256 S.W.3d 225, 
2007 Tenn. App. LEXIS 613 (Tenn. Ct. App. 
Sept. 26, 2007), rehearing denied, 256 S.W.3d 
225, 2007 Tenn. App. LEXIS 826 (Tenn. Ct. 
App. Oct. 22, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 214 (Tenn. Apr. 7, 2008). 


2. Purpose. 

Judicial diversion is similar in purpose to 
pretrial diversion and is to be imposed within 
the discretion of the trial court, subject only to 
the same constraints applicable to prosecutors 
in applying pretrial diversion under T.C.A. 
§ 40-15-105. State v. Anderson, 857 S.W.2d 
571, 1992 Tenn. Crim. App. LEXIS 712 (Tenn. 
Crim. App. 1992). 

Judicial diversion is similar in purpose to the 
pretrial diversion program; the grant or denial 
is, therefore, discretionary with the trial court. 
If there is “any substantial evidence to support 
the refusal,” the trial court’s decision will be 
upheld and the conclusion can be overturned 
only if the trial court abused their discretion. 
State v. Kyte, 874 S.W.2d 631, 1993 Tenn. Crim. 
App. LEXIS 569 (Tenn. Crim. App. 1993). 

State v. Alberd, 908 S.W.2d 414, 1995 Tenn. 
Crim. App. LEXIS 516 (Tenn. Crim. App. 1995) 
does not govern cases involving judicial diver- 
sion because judicial diversion follows a deter- 
mination of guilt. State v. Johnson, 980 S.W.2d 
410, 1998 Tenn. Crim. App. LEXIS 851 (Tenn. 
Crim. App. 1998). 

“Judicial diversion” is merely an appellation 
supplied by the courts, probably to distinguish 
T.C.A. § 40-35-313 from T.C.A. § 40-15-105 
pretrial diversion; in actuality, T.C.A. § 40-35- 
313 is a “probation” statute. State v. Norris, 47 
S.W.3d 457, 2000 Tenn. Crim. App. LEXIS 437 
(Tenn. Crim. App. 2000). 


3. Applicability. 

T.C.A. § 55-10-403 (see now § 55-10-402), 
the penalty provision for conviction of driving 
under the influence of an intoxicant (DUI), 
prohibits the application of this section. State v. 
Vasser, 870 S.W.2d 543, 1993 Tenn. Crim. App. 
LEXIS 555 (Tenn. Crim. App. 1993). 

The fact that an accused meets certain pre- 
requisites does not entitle the accused to judi- 
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cial diversion as a matter of right; whether an 
accused should be granted judicial diversion is 
a question which addresses itself to the sound 
discretion of the trial court. State v. Parker, 932 
S.W.2d 945, 1996 Tenn. Crim. App. LEXIS 167 
(Tenn. Crim. App. 1996), overruled in part, 
State v. King, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 192 (Tenn. Crim. App. Mar. 4, 
2013), overruled in part, State v. King, 432 
S.W.3d 316, 2014 Tenn. LEXIS 351 (Tenn. Apr. 
23, 2014). 

Judicial diversion is not available as Tenn. R. 
Crim. P. 35(b) relief after an adjudication of 
guilt, entry of judgment of conviction, and sen- 
tence of incarceration. State v. Turco, 108 
S.W.3d 244, 2003 Tenn. LEXIS 574 (Tenn. 
2003). 

When a trial court accepts a plea agreement 
pursuant to Tenn. R. Crim. P. 11, such agree- 
ment represents the full and complete agree- 
ment between the parties and cannot be altered 
by the trial court to include judicial diversion; 
thus, the trial court may entertain the issue of 
judicial diversion only when the court rejects 
the agreement or when such an option is re- 
flected in the 11 plea agreement. State v. Soller, 
181 S.W.3d 645, 2005 Tenn. LEXIS 1045 (Tenn. 
2005). 

Although defendant appeared to be statuto- 
rily “qualified” for judicial diversion because 
prior diversions in other states did not serve to 
disqualify a defendant from judicial diversion 
under T.C.A. § 40-35-318, judicial diversion 
was not included in the plea agreement, and 
therefore trial court lacked authority to alter 
the plea agreement; when the trial court ac- 
cepted the plea agreement pursuant to Tenn. R. 
Crim. P. 11, such agreement represented the 
full and complete agreement between parties 
and could not be altered by the trial court to 
include judicial diversion. State v. Soller, 181 
S.W.3d 645, 2005 Tenn. LEXIS 1045 (Tenn. 
2005). 

Under T.C.A. § 40-35-3138 and T.C.A. § 38-8- 
106, police officer was wrongly decertified on 
the basis of a guilty plea that was of no legal 
effect, as the officer qualified as a law enforce- 
ment officer and was qualified for certification; 
under T.C.A. § 40-32-101(b)(1), a history of 
arrests, investigations, and/or police intelli- 
gence about the officer’s alleged conduct was 
not sufficient to disqualify him. Wright v. Tenn. 
Peace Officer Stds. & Training Comm’n, 277 
S.W.3d 1, 2008 Tenn. App. LEXIS 251 (Tenn. 
Ct. App. Apr. 29, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 890 (Tenn. Dec. 8, 
2008). 

There was no basis for concluding that the 
sheriffs department could not inquire into the 
deputy jailer’s expunged records and the jailer 
did not have the right to refrain from disclosing 
his expunged conviction in his response to sher- 
iffs department lawful inquiry. The County 
Civil Service Merit Review Board’s consider- 
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ation of the jailer’s admission of an expunged 
conviction was proper; accordingly, the trial 
court did not err in holding that the Board’s 
decision was based on substantial and material 
evidence. Macon v. Shelby County Gov’t Civ. 
Serv. Merit Bd., 309 S.W.3d 504, 2009 Tenn. 
App. LEXIS 643 (Tenn. Ct. App. Sept. 25, 2009), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
284 (Tenn. Mar. 15, 2010). 

In judicial diversion cases, no judgment of 
conviction is entered, and a sentence is imposed 
only in the instance that the defendant fails to 
successfully complete the period of probation 
pursuant to the grant of judicial diversion; 
therefore, the plain meaning of the mandatory 
minimum service requirement of the Drug-Free 
School Zone Act, applicable only to those who 
have been “sentenced” under the Act, does not 
preclude the possibility of judicial diversion. 
State v. Dycus, 456 S.W.3d 918, 2015 Tenn. 
LEXIS 16 (Tenn. Jan. 23, 2015). 


4, Eligibility. 

Defendant was a qualified defendant for ju- 
dicial diversion purposes as, contrary to the 
State’s contention, the judicial diversion stat- 
ute did not conflict with T.C.A. § 39-17-432, of 
which defendant was convicted. It was within 
the legislature’s discretion to determine which 
offenses it deemed ineligible for diversion, and 
it had not deemed the offense of possession of 
marijuana within 1,000 feet of a school zone 
ineligible. State v. Dycus, — S.W.38d —, 2013 
Tenn. Crim. App. LEXIS 822 (Tenn. Crim. App. 
Sept. 25, 2013), rehearing denied, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 973 (Tenn. Crim. 
App. Nov. 12, 2013), affd in part, rev’d in part, 
456 S.W.3d 918, 2015 Tenn. LEXIS 16 (Tenn. 
Jan. 23, 2015). 

Mandatory minimum service requirement of 
the Drug-Free School Zone Act does not render 
offenses under that Act ineligible for judicial 
diversion. State v. Dycus, 456 S.W.3d 918, 2015 
Tenn. LEXIS 16 (Tenn. Jan. 28, 2015). 

Defendant was “qualified” for judicial diver- 
sion because the presentence report, entered 
into evidence at the sentencing hearing, indi- 
cated that defendant had no prior criminal 
convictions preceding those underlying the 
case. State v. Dycus, 456 S.W.3d 918, 2015 
Tenn. LEXIS 16 (Tenn. Jan. 23, 2015). 


5. Discretion of Trial Court. 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion because there was substantial evidence to 
support that decision, as the record showed 
that the trial court considered and weighed all 
of the required factors in arriving at its deci- 
sion. State v. Finch, 465 S.W.3d 584, 2013 Tenn. 
Crim. App. LEXIS 1016 (Tenn. Crim. App. Nov. 
22, 2013), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 548 (Tenn. June 24, 2014). 


6. Grounds for Judicial Diversion. 
In consideration of the issue of diversion, the 
trial court may consider, as a factor, that the 
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circumstances surrounding the offense indicate 
that it was not impulsively committed; yet, the 
fact that the circumstances of the offense reflect 
a planned crime does not always justify the 
denial of diversion. State v. Anderson, 857 
S.W.2d 571, 1992 Tenn. Crim. App. LEXIS 712 
(Tenn. Crim. App. 1992). 

The alternative sentencing presumption in 
T.C.A. § 40-35-102(6) is not applicable to the 
issue of judicial diversion. State v. Anderson, 
857 S.W.2d 571, 1992 Tenn. Crim. App. LEXIS 
712 (Tenn. Crim. App. 1992). 


7. Procedure for Revocation of Judicial 
Diversion. 

Trial court erred in denying petitioner’s re- 
quest for habeas corpus relief; trial court did 
not have jurisdiction to revoke petitioner’s ju- 
dicial diversion as no revocation warrant nor 
petition to revoke was filed before the term of 
judicial diversion expired. Alder v. State, 108 
S.W.3d 263, 2002 Tenn. Crim. App. LEXIS 735 
(Tenn. Crim. App. 2002). 

Revocation warrant put defendant on notice 
of the charges against defendant, and, as dem- 
onstrated by defendant’s simultaneous request 
to be relieved of the requirement that defen- 
dant attend sex offender treatment for the 
duration of defendant’s probation, defendant 
undoubtedly knew in advance of the revocation 
hearing that defendant’s untimely discharge 
from treatment was the basis for defendant’s 
alleged probation violation. State v. Albright, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. May 16, 2017), affd, — 
S.W.3d —, 2018 Tenn. LEXIS 743 (Tenn. Dec. 
11,2018). 


7.5. — Revocation Proper. 

Revocation of defendant’s deferred diversion 
and extension of defendant’s probation to allow 
for defendant’s completion of therapeutic treat- 
ment program was appropriate because defen- 
dant was sufficiently on notice that defendant 
had to participate in sexual offender treatment 
for the duration of probation or until satisfac- 
tory completion of treatment, the revocation 
warrant notified defendant of the charges, and 
defendant violated probation when defendant 
was discharged from the program for failing to 
meet program goals. State v. Albright, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. May 16, 2017), affd, — 
S.W.3d —, 2018 Tenn. LEXIS 743 (Tenn. Dec. 
11, 2018). 


8. Factors on the Record. 

In denying defendant’s request for diversion, 
the trial court did not err in its conclusion of 
defendant’s failure to acknowledge wrongdoing 
after entering an Alford plea. State v. Brooks, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 132 
(Tenn. Crim. App. Feb. 27, 2017). 

In denying defendant’s request for diversion, 
the trial court substantially complied with the 
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procedures outlined in King where it could be 
inferred from the discussion in the record that 
it weighed defendant’s unwillingness to take 
responsibility for her offense, the circum- 
stances of the crime, her social history, and her 
mental health against the granting of diver- 
sion. State v. Brooks, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 132 (Tenn. Crim. App. Feb. 
27, 2017). 


9. Conditions of Diversion. 

The imposition of a fine or contribution of a 
monetary amount, not exceeding the maximum 
statutory fine, is a reasonable condition of judi- 
cial diversion. State v. Johnson, 980 S.W.2d 
410, 1998 Tenn. Crim. App. LEXIS 851 (Tenn. 
Crim. App. 1998). 


9.5 Registration As A Sex Offender. 

Trial court did not abuse its discretion by not 
ordering defendant to register as a sexual of- 
fender after it placed him on judicial diversion 
because any conviction was diverted until he 
completed his probationary period, and there- 
fore he was not a convicted sex offender and 
was not required to register under the Tennes- 
see Sexual Offender and Violent Sexual Of- 
fender Registration, Verification and Tracking 
Act of 2004. State v. Townsend, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 277 (Tenn. Crim. 
App. Apr. 13, 2017). 

Language of T.C.A. § 40-39-202 defining a 
conviction as including persons placed on judi- 
cial diversion was confusing, vague, and am- 
biguous and therefore principles of notice, le- 
gality, and due process supported the trial 
court’s decision not to require defendant to 
register as a sex offender. State v. Townsend, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 277 
(Tenn. Crim. App. Apr. 13, 2017). 


10. Minimum Period of Probation. 

The trial court did not have the authority to 
dismiss a case under judicial diversion until the 
defendant had successfully been on probation 
for, at least, the period of time required for the 
minimum sentence or the felony involved. State 
v. Porter, 885 S.W.2d 93, 1994 Tenn. Crim. App. 
LEXIS 531 (Tenn. Crim. App. 1994). 

The minimum period of probation which 
must be imposed by law for a felony if judicial 
diversion is not granted constitutes the mini- 
mum period of probation allowable for judicial 
diversion for that felony offense. State v. Porter, 
885 S.W.2d 93, 1994 Tenn. Crim. App. LEXIS 
531 (Tenn. Crim. App. 1994). 


11. Prior Diversions. 

Evidence of prior diversions in other states 
may be considered in determining whether a 
defendant is a suitable candidate for judicial 
diversion. State v. Schindler, 986 S.W.2d 209, 
1999 Tenn. LEXIS 66 (Tenn. 1999). 

The judicial diversion statute does not pre- 
clude consideration of subsequent witness ad- 
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missions or public records compiled after the 
expungement that reveal the fact of a prior 
grant of diversion. State v. Schindler, 986 
S.W.2d 209, 1999 Tenn. LEXIS 66 (Tenn. 1999). 

In a subsequent prosecution of a defendant 
for a separate crime, testimony and evidence of 
criminal acts preceding a prior arrest are ad- 
missible as evidence of social history even if 
expungement as to the prior arrest is later 
obtained. State v. Schindler, 986 S.W.2d 209, 
1999 Tenn. LEXIS 66 (Tenn. 1999). 

Even if the conviction has been expunged, 
expunction returns the person to the position 
occupied before such arrest or indictment or 
information, not to the position occupied prior 
to committing the offense. State v. Kelley, 34 
S.W.3d 471, 2000 Tenn. Crim. App. LEXIS 166 
(Tenn. Crim. App. 2000), review or rehearing 
denied, — S.W.3d —, 2000 Tenn. LEXIS 667 
(Tenn. Nov. 20, 2000). 


12. Subsequent Convictions. 

The criminal acts underlying an expunged 
conviction may properly be considered to deter- 
mine whether a defendant convicted of a later 
offense is a suitable candidate for alternative 
sentencing. State v. Lane, 3 S.W.3d 456, 1999 
Tenn. LEXIS 430 (Tenn. 1999). 


13. Impeachment of Witnesses. 

In a criminal prosecution, because the cred- 
ibility of the victim was a central issue, the trial 
court committed reversible error in not allow- 
ing defendant to question the victim about her 
prior involvement in a burglary, even though 
the victim had been granted pretrial diversion 
and the records of the burglary proceedings 
were expunged. State v. Dishman, 915 S.W.2d 
458, 1995 Tenn. Crim. App. LEXIS 814 (Tenn. 
Crim. App. 1995). 


14. Official Records. 

Neither teacher’s admission to the personnel 
director that he had committed sexual battery, 
nor information reported in a local newspaper 
detailing teacher’s plea of guilty and the diver- 
sion agreement, constituted an “official record” 
within the definition of T.C.A. § 40-35-313(b); 
therefore, the expungement provisions of sub- 
section (b) were not violated where school board 
terminated teacher based on this evidence. 
Canipe v. Memphis City Schs. Bd. of Educ., 27 
S.W.3d 919, 2000 Tenn. LEXIS 548 (Tenn. 
2000). 


15. Judicial Diversion Properly Denied. 
The trial court did not abuse its discretion in 
denying diversion. State v. Anderson, 857 
S.W.2d 571, 1992 Tenn. Crim. App. LEXIS 712 
(Tenn. Crim. App. 1992); State v. Bingham, 910 
S.W.2d 448, 1995 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. 1995), rehearing denied, — 
S.W.2d —, 1995 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. May 15, 1995), appeal de- 
nied, — S.W.2d —, 1995 Tenn. LEXIS 592 
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(Tenn. Oct. 2, 1995), overruled in part, State v. 
Hooper, 29 S.W.3d 1, 2000 Tenn. LEXIS 535 
(Tenn. 2000), overruled in part, State v. Walker, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 200 
(Tenn. Crim. App. Mar. 16, 2017). 

Based upon the circumstances of the offense, 
the defendant’s past history of reprimands and 
suspension from the practice of law, the need 
for deterrence, and his continuous efforts to 
fabricate an alibi, the defendant was not en- 
titled to an alternative sentence; moreover, the 
trial court did not abuse its discretion in refus- 
ing to grant him judicial diversion. State v. 
Parker, 932 S.W.2d 945, 1996 Tenn. Crim. App. 
LEXIS 167 (Tenn. Crim. App. 1996), overruled 
in part, State v. King, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 192 (Tenn. Crim. App. Mar. 
4, 2013), overruled in part, State v. King, 4382 
S.W.3d 316, 2014 Tenn. LEXIS 351 (Tenn. Apr. 
23, 2014). 

In sentencing a defendant convicted of violat- 
ing the Water Quality Control Act of 1977, 
compiled in T.C.A. § 69-3-101 et seq., the de- 
fendant’s past disregard of the regulations con- 
trolling the disposal of contaminated liquid 
outweighed his positive social history, and his 
unwillingness to accept responsibility and his 
efforts to disguise his assets reflected unfavor- 
ably on his amenability to correction. Judicial 
diversion would not serve the public interest. 
State v. Electroplating, Inc., 990 S.W.2d 211, 
1998 Tenn. Crim. App. LEXIS 618 (Tenn. Crim. 
App. 1998), rehearing denied, — S.W.2d —, 
1998 Tenn. Crim. App. LEXIS 799 (Tenn. Crim. 
App. Aug. 7, 1998), overruled in part, State v. 
King, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 192 (Tenn. Crim. App. Mar. 4, 2013), 
overruled in part, State v. King, 482 S.W.3d 
316, 2014 Tenn. LEXIS 351 (Tenn. Apr. 23, 
2014). 

Trial court properly denied defendant’s re- 
quest for judicial diversion, because defendant 
illegally distributed medication to a woman 
with whom he was romantically involved, he 
continued to commit the offenses for an ex- 
tended period of time, he violated a position of 
private trust placed in him by his employer, and 
the trial court properly considered evidence of 
prior criminal conduct. State v. Robinson, 139 
S.W.3d 661, 2004 Tenn. Crim. App. LEXIS 82 
(Tenn. Crim. App. 2004). 

Trial court’s denial of judicial diversion under 
T.C.A. § 40-35-313 was supported by substan- 
tial evidence in the case of a county jail nurse 
who called in prescriptions for prisoners, billed 
the county, then took the pills herself or gave 
them to her husband to sell. The defendant had 
abused her position of public trust, abused 
substances, and defrauded the county for 18 
months; additionally, the public interest and 
justice supported the denial of diversion. State 
v. Robinson, 328 S.W.3d 513, 2010 Tenn. Crim. 
App. LEXIS 268 (Tenn. Crim. App. Mar. 30, 
2010). 
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Trial court did not abuse its discretion in 
denying defendant’s petition for judicial diver- 
sion, T.C.A. § 40-35-313(a),- after defendant 
pleaded guilty to, aggravated burglary because 
a co-defendant used a firearm during commis- 
sion of the crime, defendant acted as the get- 
away driver for her co-defendants and had full 
knowledge of their intentions, and defendant 
did not take responsibility for her actions; the 
trial court imposed an in-range sentence. State 
v. King, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 192 (Tenn. Crim. App. Mar. 4, 2013), 
affd, 432 S.W.3d 316, 2014 Tenn. LEXIS 351 
(Tenn. Apr. 23, 2014). 

Trial court did not abuse its discretion in 
denying judicial diversion despite defendant’s 
eligibility for it, as the court wanted to send a 
message to the community and defendant that 
leaving the scene of an accident involving death 
would not be tolerated and defendant’s speed- 
ing violation five months after the incident 
showed a lack of respect for the rules of the 
road. State v. Sihapanya, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 968 (Tenn. Crim. App. 
Nov. 8, 2013), affd in part, rev’d in part, 516 
S.W.3d 473, 2014 Tenn. LEXIS 366 (Tenn. Apr. 
30, 2014). 

Court properly denied defendant’s request 
for judicial diversion because defendant’s mari- 
juana usage both prior to and subsequent to his 
conviction for possession with intent to sell 
marijuana supported the court’s finding of 
criminal behavior. State v. Rutherford, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 1061 
(Tenn. Crim. App. Dec. 3, 2013), overruled, 
State v. King, 482 S.W.3d 316, 2014 Tenn. 
LEXIS 351 (Tenn. Apr. 23, 2014). 

It was no error to deny defendant judicial 
diversion because (1) defendant falsely denied 
knowing of co-defendants’ plan to use defen- 
dant’s car to commit a crime in which a gun was 
used, (2) judicial diversion would depreciate the 
crime’s seriousness, and (3) defendant did not 
contact authorities defendant knew sought de- 
fendant and gave the authorities conflicting 
statements. State v. King, 432 S.W.3d 316, 2014 
Tenn. LEXIS 351 (Tenn. Apr. 23, 2014). 

Substantial evidence supported denying de- 
fendant judicial diversion because (1) relevant 
factors were weighed against each other and 
placed on the record, (2) the eight-month-old 
victim’s serious bodily injuries while in defen- 
dant’s care resulted in the victim’s permanent 
disability, (3) defendant’s plea agreement 
granted defendant great leniency, as defendant 
was allowed to plead guilty to a greatly reduced 
charge, and (4) defendant’s sentence of two 
years’ full probation was not formidable. State 
v. Tollison, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 144 (Tenn. Crim. App. Feb. 28, 2017). 

Trial court did not err by denying defendant 
judicial diversion because it considered the 
Parker and Electroplating factors, it found that 
the offense involved a position of highest public 
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trust, defendant was the chief of police, and it 
found that he was not a credible witness and 
that he lacked candor and was untruthful dur- 
ing his testimony. State v. Redden, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 193 (Tenn. 
Crim. App. Mar. 15, 2017). 

In a case where defendant pled guilty to two 
counts of aggravated burglary and one count of 
aggravated assault, the trial court did not err in 
imposing a sentence of confinement because the 
trial court engaged in a detailed and thorough 
analysis to determine whether defendant 
should be granted judicial diversion or proba- 
tion; and the trial court ultimately determined 
that the nature and circumstances of the of- 
fenses, that the need to avoid depreciating the 
seriousness of the offenses, and the fact that 
confinement was particularly suited to provide 
an effective deterrent to others likely to commit 
similar offenses justified the denial of an alter- 
native sentence. State v. Smith, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 208 (Tenn. Crim. 
App. Mar. 20, 2017). 

Denial of judicial diversion was supported by 
a finding that defendant, who lacked remorse 
and lied to police, was not amenable to correc- 
tion, defendant was living with a man on parole 
and had been fired from one job, and there was 
a need for deterrence. State v. Taylor, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 387 (Tenn. 
Crim. App. May 16, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 630 (Tenn. Sept. 
21/2027): 

Trial court did not abuse its discretion in 
refusing judicial diversion because it consid- 
ered the sentencing law and _ principles, 
weighed the required factors, and recited the 
relevant factors; the trial court explained on 
the record why it denied defendant’s request for 
judicial diversion and why the circumstances of 
the offense, statutory rape and solicitation of a 
minor, outweighed the other factors and con- 
cluded judicial diversion would not serve the 
interests of the public or defendant. State v. 
Hodges, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 644 (Tenn. Crim. App. July 20, 2017). 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion after he pleaded guilty to attempted aggra- 
vated robbery, attempted robbery, and theft of 
property because it properly considered the 
Parker and Electroplating factors and found 
that diversion was unacceptable due to defen- 
dant’s criminal activity and his long history of 
social and mental instability. State v. Potter, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 714 
(Tenn. Crim. App. Aug. 14, 2017). 

In a case in which defendant pled guilty to 
aggravated burglary and theft of property val- 
ued at less than $500, the trial court did not err 
in denying defendant judicial diversion because 
he committed two thefts within months of each 
other and caused his victims to change their 
lives based on their fear and feeling of lack of 


TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-313 


security in their homes; defendant testified 
that his drug use was a factor when he commit- 
ted the offenses and that he had a drug prob- 
lem; and the trial court’s decision was largely 
based on the seriousness of the offenses, to 
which it gave great weight in light of the 
victims’ testimony and statements that they 
were unable to continue with their normal lives 
because of defendant’s actions. State v. 
Thomas, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 760 (Tenn. Crim. App. Aug. 24, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
877 (Tenn. Dec. 6, 2017). 

Trial court’s denial of judicial diversion was 
supported by substantial evidence, including 
the seriousness and aggravated circumstances 
of the offenses, the fact that defendant was 
arrested for a second offense after being release 
following the first offense, making him not 
amenable to correction, and his past criminal 
behavior, drug use, and the deterrence factor. 
State v. Watkins, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 829 (Tenn. Crim. App. Sept. 
8, 2017). 

It was not an abuse of discretion to deny 
defendant judicial diversion because (1) im- 
proper evidence that did not show defendant’s 
prior criminal conduct was not considered, and 
(2) the court properly considered defendant’s 
crime and a concern that defendant would 
again point a gun at someone if granted diver- 
sion. State v. Howard, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 839 (Tenn. Crim. App. Sept. 
13, 2017). 

While defendant was a qualified defendant, 
the trial court did not abuse its discretion in 
denying judicial diversion after considering the 
circumstances of the offense, the interests of 
the public and defendant, and the deterrent 
factor of a conviction. State v. Miller, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 912 (Tenn. 
Crim. App. Sept. 13, 2017). 

Trial court did not abuse its discretion by 
denying defendant judicial diversion for his 
criminally negligent homicide conviction be- 
cause his amenability to correction as evi- 
denced by his failure to see that he did any- 
thing wrong, the egregious circumstances of the 
offense of his driving a fully-loaded tractor 
trailer with very little sleep and under the 
influence, and the deterrence value to other 
similarly-situated individuals, as well as the 
interests of justice, substantially outweighed 
the factors in favor of judicial diversion. State v. 
Maupin, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 879 (Tenn. Crim. App. Sept. 28, 2017). 

Trial court properly denied defendant’s appli- 
cation for judicial diversion because the trial 
court the trial court considered the case-law 
factors, identified those that were relevant to 
the case, discussed at length the circumstances 
of the offense—especially the fact that the of- 
fense directly involved defendant’s duties as a 
law enforcement officer, that he violated the 
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public trust placed in him to handle money 
owed to the city, and that he did not have a 
specific need for the money—and placed its 
reasoning on the record, and defendant agreed 
to the six-year probationary sentence in the 
event the trial court denied diversion. State v. 
Hurt, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1038 (Tenn. Crim. App. Dec. 18, 2017). 

There was substantial evidence to support 
the trial court’s denial of judicial diversion for 
defendant’s conviction of facilitation to possess 
with intent to sell marijuana and marijuana 
wax, as her facilitation of the transfer of drugs, 
given her role in the community as a drug and 
alcohol counselor, outweighed the factors favor- 
ing the grant of judicial diversion. State v. Hart, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 160 
(Tenn. Crim. App. Mar. 1, 2018). 

In a case in which defendant pled guilty to, 
inter alia, aggravated assault, holding a gun to 
the victim’s chest in front of the victim’s 15- 
year-old son, the trial court did not err in 
denying defendant’s request for judicial diver- 
sion because the circumstances of the aggra- 
vated assault were very serious as it involved 
the use of a deadly weapon; the assault was not 
just traumatizing to the victim, but also to his 
family; and the trial court emphasized the need 
for deterrence. State v. Cupp, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 213 (Tenn. Crim. 
App. Mar. 21, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 445 (Tenn. July 18, 
2018). 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion because it considered all of the Parker and 
Electroplating factors, the trial court placea 
great weight on the circumstances of the case, 
which showed that after a confrontation with a 
neighbor defendant fired a weapon into the 
neighbor’s house, and the trial court concluded 
that the deterrent effect of the sentencing deci- 
sion weighed against granting defendant judi- 
cial diversion, given the recent uptick in gun 
violence in the county. State v. Lee, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 225 (Tenn. 
Crim. App. Mar. 27, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 431 (Tenn. July 
18, 2018). 

Trial court did not err in denying defendant’s 
request for judicial diversion because it found 
that defendant lacked credibility; defendant 
insisted under oath that he had not committed 
three offenses to which he had pleaded guilty, 
and his blatant lack of candor strongly indi- 
cated that he was not worthy of the largess of 
judicial diversion. State v. Collins, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 255 (Tenn. Crim. 
App. Apr. 5, 2018). 

Because defendant failed to establish that he 
was statutorily qualified for judicial diversion, 
having a theft charge pending which led to 
questions about whether the Tennessee Bureau 
of Investigation would have certified defen- 
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dant’s eligibility for judicial diversion, the trial 
court did not err by failing to consider judicial 
diversion. State v. Smith, — 8.W.3d —, 2018 
Tenn. Crim. App. LEXIS 265 (Tenn. Crim. App. 
Apr. 6, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 346 (Tenn. June 6, 2018). 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion because it determined that the testimony 
and defendant’s email correspondence showed 
that the steroid operation had been ongoing for 
a number of years and was a global operation, 
he went to great lengths to continue the opera- 
tion by “laying low” when someone involved 
became entangled with law enforcement, he 
took efforts near the time of his arrest to 
expand the operation, and his home adjoined 
the property of a daycare facility. State v. 
Hartwell, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 307 (Tenn. Crim. App. Apr. 24, 2018). 

In a voluntary manslaughter case, the trial 
court did not err in denying defendant’s request 
for judicial diversion because, although defen- 
dant asserted that he was the perfect candi- 
date, the record reflected that several factors 
weighed against defendant, including the seri- 
ousness of the offense, amenability to correc- 
tion, and deterrence value; and those factors 
outweighed the other factors considered by the 
court. State v. Bell, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 539 (Tenn. Crim. App. July 
19, 2018). 

Trial court did not err by denying defendant’s 
request for judicial diversion following his con- 
viction of criminally negligent homicide be- 
cause it extensively considered all of the Parker 
and Electroplating factors and explained on the 
record which factors it relied on. The record 
showed that defendant was traveling almost 90 
miles per hour downhill, defendant’s truck 
lifted off the ground high into the air as it 
collided with the victim’s vehicle, an investiga- 
tor testified that the accident would not have 
occurred except for defendant’s speeding, and 
defendant failed to accept responsibility for his 
behavior and he lacked remorse, as he did not 
believe he was speeding at the time of the 
accident and he consistently focused on the 
victim’s actions rather than his own. State v. 
Young, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 608 (Tenn. Crim. App. Aug. 13, 2018). 

In a case in which defendant was convicted of 
aggravated perjury and sentenced to two years, 
six months to be served as six months in 
confinement and the remainder on supervised 
probation, the trial court did not abuse its 
discretion by denying judicial diversion because 
defendant was not amenable to correction, as 
she did not think that she had done anything 
wrong; a party’s lying in court to gain a tactical 
advantage over another party, particularly in a 
child custody case, needed to be deterred; and 
the needs of the public and defendant would not 
be served by judicial diversion. State v. Riner, 
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— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 676 
(Tenn. Crim. App. Sept. 4, 2018). 

Trial court did not abuse its discretion by 
denying defendant, a police officer, judicial di- 
version for his convictions of evidence tamper- 
ing and filing false claims because the record 
supported the trial court’s conclusion that de- 
fendant’s lack of candor and refusal to accept 
responsibility reflected poorly on his amenabil- 
ity to correction and that a need for general and 
specific deterrence existed in the community. 
State v. Millan, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 810 (Tenn. Crim. App. Nov. 1, 
2018). 

Defendant was not a qualified defendant for 
the purposes of judicial diversion after commit- 
ting theft while the mayor of the city. State v. 
Loveless, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 905 (Tenn. Crim. App. Dec. 14, 2018). 

Even though the trial court erred by failing to 
consider the relevant factors for determining 
eligibility for judicial diversion as enumerated 
in State v. Electroplating, the record supported 
its denial of judicial diversion because defen- 
dant committed an additional offense after the 
two theft of property offenses in this case, her 
repeated pattern of deceptive acts of theft from 
her employers weighed heavily against her 
being judicial diversion, she took more than 
$3,050 from her employer, she took advantage 
of her position of trust as a bookkeeper for two 
different companies, and she took advantage of 
the fact that one of the company’s partners was 
sick and unable to oversee her work more 
closely. State v. Shaffer, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 50 (Tenn. Crim. App. 
Jan. 24, 2019). 

Denial of judicial diversion for defendant’s 
conviction of simple possession of marijuana 
was proper; although the risk and needs assess- 
ment determined that his risk of reoffending 
was low, the trial court was concerned with his 
untruthful trial testimony, finding that he per- 
jured himself to avoid a Class A felony drug 
conviction, and the fact that he was found in 
possession of 324.49 pounds of marijuana in 
329 one-pound, vacuum-sealed bags was not 
indicative of simple possession. State v. Hamp- 
ton, — S.W.3d —, 2019 Tenn. Crim. App. LEXIS 
159 (Tenn. Crim. App. Mar. 12, 2019). 

Trial court properly exercised its discretion in 
denying judicial diversion because the court 
extensively considered all of the factors in the 
case law and explained on the record which 
factors it relied upon in denying the request. 
Furthermore, despite defendant’s positive so- 
cial history and family support, defendant’s 
actions were indicative of a well-thought plan 
to systemically violate the law of Tennessee by 
a pattern of conduct in transporting, storing, 
and distributing marijuana, and a criminal 
conviction was more likely to deter others. 
State v. Kellar, — S.W.3d —, 2019 Tenn. Crim. 
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App. LEXIS 211 (Tenn. Crim. App. Apr. 3, 
2019). 

Trial court did not err—when defendant 
pleaded guilty to soliciting sexual exploitation 
of a minor by exchanging nude photographs 
with a teenager—in denying judicial diversion 
because the court found that defendant was not 
amenable to correction and was at risk of com- 
mitting another crime, the court was concerned 
by defendant’s social history and the impor- 
tance of deterring others, and the court ques- 
tioned whether judicial diversion would have 
served the interest of the public as well as 
defendant. State v. Gantt, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 213 (Tenn. Crim. App. 
Apr. 4, 2019). 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion following his indictment for two counts of 
child abuse and neglect because the trial court 
carefully considered the Parker and Electro- 
plating factors, and it determined that three 
factors weighed against defendant, namely his 
amenability to correction, his criminal history, 
and whether diversion would serve the ends of 
justice. State v. Long, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 225 (Tenn. Crim. App. Apr. 9, 
2019). 

Trial court did not err in denying defendant’s 
request for judicial diversion given that the 
record supported the trial court’s conclusion 
that defendant’s spate of criminal activity and 
continued drug usage reflected poorly on his 
amenability to correction, plus he committed 
other crimes after the offense in this case and 
had multiple brushes with the law prior to the 
offense, albeit for minor infractions. State v. 
Kiser, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 340 (Tenn. Crim. App. June 6, 2019). 


16. Judicial Diversion Improperly De- 
nied. 

Trial court properly denied defendant’s re- 
quest to be placed on judicial diversion because 
defendant repeatedly continued to commit 
marijuana-related offenses while she had pend- 
ing charges at various stages in the criminal 
process; defendant’s convictions were more 
than isolated instances of criminal behavior, 
but rather, they constituted a pattern of drug 
activity taking place over the course of a sig- 
nificant period of time and in spite of multiple 
arrests. State v. Dycus, 456 S.W.3d 918, 2015 
Tenn. LEXIS 16 (Tenn. Jan. 238, 2015). 

Trial court abused its discretion by denying 
defendant diversion because it improperly re- 
lied on evidence outside the record in reaching 
its decision. The trial judge’s reliance on her 
own memory of media reports of defendant’s 
assault and her remarks at a commission meet- 
ing was improper because the events were not 
subject to judicial notice under Tenn. R. Evid. 
201, and relied on extraneous evidence and 
expertise it acknowledged she lacked in analyz- 
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ing defendant’s mental health. State v. Brooks, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 132 
(Tenn. Crim. App. Feb. 27, 2017). 

Factors weighed in favor of a granting defen- 
dant judicial diversion under T.C.A. § 40-35- 
313(a) in connection with her conviction of 
abuse of a corpse under T.C.A. § 39-17- 
312(a)(1); she had a miscarriage, there was no 
evidence that she caused the death of her 
infant, and defendant believed the infant was 
dead when she put it in the dumpster, plus the 
trial court’s conducting independent research 
into facts outside the case was improper and 
nothing suggested that the defendant’s actions 
significantly exceeded those required to satisfy 
the elements of the offense. State v. Lacy, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 375 
(Tenn. Crim. App. May 12, 2017). 

Inherent dangers of strangulation cannot 
form the basis of a finding that the circum- 
stances of the offense are particularly exagger- 
ated when the conviction offense is assault by 
strangulation; the legislature has seen fit to 
make aggravated assault by strangulation, 
even of one’s romantic partner, an offense eli- 
gible for judicial diversion, and thus the fact of 
a defendant’s having committed that offense 
cannot support a denial of judicial diversion. 
The record did not support the denial in this 
case. State v. Hatfield, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 4 (Tenn. Crim. App. Jan. 3, 
2019). 


17 Judicial Diversion Not Properly Con- 
sidered. 

Case had to be remanded for a new sentenc- 
ing hearing for reconsideration of the trial 
court’s denial of diversion because the record 
showed that the trial court relied heavily on 
improper factors and determinations that were 
not supported by the record, including the com- 
mission of statutory rape for which there was 
insufficient evidence and defendant’s relation- 
ships with younger adult women. State v. Reno, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 627 
(Tenn. Crim. App. July 18, 2017). 

Trial court erred in denying defendant’s re- 
quest for judicial diversion because the trial 
court placed undue weight on the victim’s 
death, did not review all of the relevant factors, 
failed to explain whether the factors that were 
reviewed weighed in favor of or against the 
granting of diversion, and how those factors 
were weighed in reaching the decision. State v. 
White, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 492 (Tenn. Crim. App. July 3, 2018). 


18. Appeal. 

An appeal may be taken after entry of judg- 
ment when the trial court denies judicial diver- 
sion. State v. George, 830 S.W.2d 79, 1992 Tenn. 
Crim. App. LEXIS 215 (Tenn. Crim. App. 1992). 

The rule provisions for a rightful appeal 
based upon a judgment of conviction do not 
authorize an appeal of a certified question 
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where defendant entered a best interest guilty 
plea and was judicially diverted pursuant to 
T.C.A. § 40-35-313. State v. Norris, 47 S.W.3d 
457, 2000 Tenn. Crim. App. LEXIS 487 (Tenn. 
Crim. App. 2000). 

When a trial court placed on the record the 
court’s considerations for the grant or denial of 
judicial diversion, the determination should be 
given a presumption of reasonableness on ap- 
peal and reviewed for an abuse of discretion, 
but, in the absence of appropriate consider- 
ations on the record, an appellate court should 
either remand for reconsideration or perform a 
de novo review. State v. King, 432 S.W.3d 316, 
2014 Tenn. LEXIS 351 (Tenn. Apr. 23, 2014). 

Trial court’s denial of judicial diversion was 
reviewed de novo because the trial court did not 
consider applicable common law factors on the 
record. State v. King, 432 S.W.3d 316, 2014 
Tenn. LEXIS 351 (Tenn. Apr. 23, 2014). 


18.5. Appellate Review. 

Trial court did not mention any of the appli- 
cable factors and focused exclusively on the 
circumstances of the offense, plus the trial 
court conducted independent research and 
weighed this research heavily in the decision to 
deny judicial diversion under T.C.A. § 40-35- 
313; thus, the ruling was not entitled to a 
presumption of reasonableness, and the abuse 
of discretion standard of review was not appro- 
priate, and because the record was sufficient for 
de novo review, the court addressed the issue. 
State v. Lacy, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 375 (Tenn. Crim. App. May 12, 
2017). 

Trial court considered and weighed all appli- 
cable factors when justifying its decision on the 
record, and thus a presumption of reasonable- 
ness was applied on appeal to the denial of 
judicial diversion in this case. State v. Hatfield, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 4 
(Tenn. Crim. App. Jan. 3, 2019). 


19. Post-conviction Relief Not Available. 

Denial of appellant’s post-conviction relief 
petition was proper because, after appellant’s 
guilty plea, his criminal record was expunged, 
and a post-conviction relief action did not lie 
when the record had been expunged and no 
conviction existed; an expunged “conviction” 
was not a conviction within the meaning of 
Tennessee’s Post-Conviction Procedure Act, 
T.C.A. § 40-30-103. In addition, the trial court 
was correct in concluding that the petition was 
time-barred. Rodriguez v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 11 (Tenn. Crim. 
App. Jan. 7, 2013), aff'd, 437 S.W.3d 450, 2014 
Tenn. LEXIS 274 (Tenn. 2014). 


20. Revocation of Judicial Diversion 
Proper. 

Trial court did not abuse its discretion in 

finding that defendant violated the terms of 

defendant’s probated sentence and by revoking 
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probation and ordering defendant to serve de- 
fendant’s sentence in confinement because de- 
fendant admitted to violating the terms of ju- 
dicial diversion, defendant admitted that 
defendant pleaded guilty to additional crimes 
and failed to report the arrests to the probation 
officer, and the trial court concluded that defen- 
dant failed to accept responsibility for defen- 
dant’s actions and was not generally sincere. 
State v. Lambert, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 277 (Tenn. Crim. App. Apr. 
13, 2018). 


TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-313 


21. Tolling. 

Because a probation violation warrant was 
filed before defendant’s sentencing term was 
set to expire, the sentence did not expire and 
the trial court retained jurisdiction to enter an 
order of conviction and sentence defendant to 
community corrections as the probation revoca- 
tion warrant tolled the limitation of time in 
which the trial court had to act to revoke 
probation. State v. Teffeteller, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 155 (Tenn. Crim. 
App. Feb. 28, 2018). 


40-35-313. Probation — Conditions — Discharge and dismissal — 
Expunction from official records — Fee. [Effective on 
January 1, 2020. See the version effective until January 1, 


2020.] 


(a)(L)(A) The court may defer further proceedings against a qualified defen- 
dant and place the defendant on probation upon such reasonable condi- 
tions as it may require without entering a judgment of guilty and with the 
consent of the qualified defendant. The deferral shall be for a period of time 
not less than the period of the maximum sentence for the misdemeanor with 
which the person is charged or not more than the period of the maximum 
sentence of the felony with which the person is charged. The deferral is 
conditioned upon the defendant paying an amount to be determined by the 
court of not less than ten dollars ($10.00) nor more than thirty-five dollars 
($35.00) per month as part payment of expenses incurred by the agency, 
department, program, group or association in supervising the defendant, 
and upon the defendant paying any or all additional costs of the defen- 
dant’s supervision, counseling or treatment in a specified manner, based 
upon the defendant’s ability to pay. The payments shall be made to the clerk 
of the court in which proceedings against the defendant were pending, who 
shall send the payments to the agency, department, program, group or 
association responsible for the supervision of the defendant, unless the 
defendant is found to be indigent and without anticipated future funds 
with which to make the payment. The clerk of the court collecting the 
payment is permitted to retain five percent (5%) of the proceeds collected for 
the handling and receiving of the proceeds as provided in this subdivision 


(a)(L(A). 


(B)(i) As used in this subsection (a), “qualified defendant” means a 


defendant who: 


(a) Is found guilty of or pleads guilty or nolo contendere to the 
offense for which deferral of further proceedings is sought; 

(b) Is not seeking deferral of further proceedings for any offense 
committed by any elected or appointed person in the executive, legis- 
lative or judicial branch of the state or any political subdivision of the 
state, which offense was committed in the person’s official capacity or 
involved the duties of the person’s office; 

(c) Is not seeking deferral of further proceedings for a sexual offense, 
a violation of § 39-15-502, $ 39-15-508, § 39-15-511, or § 39-15-512, 
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driving under the influence of an intoxicant as prohibited by $ 55-10- 
401, vehicular assault under $ 39-13-106 prior to service of the 
minimum sentence required by § 39-13-106, or a Class A or B felony; 

(d) Has not previously been convicted of a felony or a Class A 
misdemeanor for which a sentence of confinement is served; and 

(e) Has not previously been granted judicial diversion under this 
chapter or pretrial diversion. 

(ii) As used in subdivision (a)(1)(B)(U(c), “sexual offense” means 
conduct that constitutes: 

(a) Aggravated prostitution, as described in $§ 39-13-516; 

(b) Aggravated rape, as described in $ 39-13-502; 

(c) Aggravated sexual battery, as described in § 39-13-504; 

(d) Aggravated sexual exploitation of a minor, as described in 
§ 39-17-1004; 

(e) Attempt, as described in $ 39-12-101, solicitation, as described 
in § 39-12-102 or conspiracy, as described in § 39-12-103, to commit 
any of the offenses enumerated in this subdivision (a)(1)(B)(iv); 

(f) Especially aggravated sexual exploitation of a minor, as de- 
scribed in $ 39-17-1005; 

(g) Rape, as described in § 39-13-503; 

(h) Rape of a child, as described in $ 39-13-522; 

(i) Sexual battery by an authority figure, as described in 
§ 39-13-527; 

G) Sexual exploitation of a minor, as described in § 39-17-1003; 

(k) Statutory rape by an authority figure, as described in § 39-13- 
532; or 

(l) Incest, as described in $ 39-15-302. 

(itt)(a) As used in this subsection (a), “reasonable conditions” includes, 
but is not limited to, the use of a transdermal monitoring device or 
other alternative monitoring device for all qualified defendants 
granted deferral pursuant to this section on or after July 1, 2014, if the 
court determines that the defendant’s use of alcohol or drugs was a 
contributing factor in the defendant’s unlawful conduct. If the court 
requires a qualified defendant to use a transdermal monitoring device 
or other alternative monitoring device on or after July 1, 2016, as a 
condition of the defendant’s release, and the court determines the 
defendant is indigent, the court shall order that the portion of the costs 
of the device that the person is unable to pay be paid by the electronic 
monitoring indigency fund, established in § 55-10-419. “Transdermal 
monitoring device” means any device or instrument that is attached to 
the person, designed to automatically test the alcohol or drug content 
in a person by contact with the person’s skin at least once per one-half 
(4%) hour regardless of the person’s location, and which detects the 
presence of alcohol or drugs and tampering, obstructing, or removing 
the device. 

(b) As used in this subsection (a), “reasonable conditions” also 
includes, but is not limited to, the requirement that a qualified 
defendant serve a period or periods of confinement in the local jail or 
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workhouse not to exceed a total of thirty (30) days. 

(2) The provisions of this subsection (a) relative to the payment of a 
supervision fee shall not apply to any person subject to chapter 28, part 2 of 
this title. Upon violation of a condition of the probation, the court may enter 
an adjudication of guilt and proceed as otherwise provided. If, during the 
period of probation, the person does not violate any of the conditions of the 
probation, then upon expiration of the period, the court shall discharge the 
person and dismiss the proceedings against the person. Discharge and 
dismissal under this subsection (a) is without court adjudication of guilt, but 
a nonpublic record of the discharge and dismissal is retained by the court 
solely for the purpose of use by the courts in determining whether or not, in 
subsequent proceedings, the person qualifies under this subsection (a) or for 
the limited purposes provided in subsections (6b) and (c). The discharge and 
dismissal shall not be deemed a conviction for purposes of disqualifications or 
disabilities imposed by law upon conviction of a crime or for any other 
purpose, except as provided in subsections (b) and (c). Discharge and 
dismissal under this subsection (a) may occur only once with respect to any 
person. 

(3)(A) No order deferring further proceedings and placing the defendant on 

probation as authorized by this subsection (a) may be entered by the court 

on or after July 1, 1998, unless there is attached to it a certificate from the 

Tennessee bureau of investigation stating that the defendant does not have 

a prior felony or Class A misdemeanor conviction. No order deferring 

further proceedings and placing the defendant on probation as authorized 

by this subsection (a) may be entered by the court if the defendant was 
charged with a violation of a criminal statute the elements of which 
constitute abuse, neglect or misappropriation of the property of a vulner- 
able person as defined in § 68-11-1002 on or after July 1, 2004, and prior 
to July 1, 2018, or charged with a violation of $ 39-15-507 on or after 

January 1, 2019, or § 39-15-510 on or after July 1, 2019, unless the order 

contains a provision that the defendant agrees without contest or any 

further notice or hearing that the defendant’s name shall be permanently 
placed on the registry governed by § 68-11-1003 a copy of which shall be 
forwarded to the department of health. 

(B) The certificate provided by the bureau pursuant to subdivision 
(a)(3)(A) is only a certification that according to its expunged criminal 
offender and pretrial diversion database the defendant is not disqualified 
from deferral and probation under this section by virtue of a prior felony or 
Class A misdemeanor conviction. The certificate is not a certification that 

_ the defendant is eligible for the deferral and probation, and it shall 
continue to be the duty of the district attorney general, and judge to make 
sufficient inquiry into the defendant’s background to determine eligibility. 

(b) Upon the dismissal of the person and discharge of the proceedings against 

the person under subsection (a), the person may apply to the court for an order 
to expunge from all official records, other than the nonpublic records to be 
retained by the court under subsection (a) and the public records that are 
defined in $ 40-32-101(b), all recordation relating to the person’s arrest, 
indictment or information, trial, finding of guilty and dismissal and discharge 
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pursuant to this section; provided, that no records of a person who is dismissed 
from probation and whose proceedings are discharged pursuant to this section 
shall be expunged if the offense for which deferral and probation was granted 
was a sexual offense as defined by § 40-39-202. Each application shall contain 
a notation by the clerk evidencing that all court costs are paid in full, prior to 
the entry of an order of expunction. If the court determines, after hearing, that 
the person was dismissed and the proceedings against the person discharged, it 
shall enter the order. The effect of the order is to restore the person, in the 
contemplation of the law, to the status the person occupied before the arrest or 
indictment or information. No person as to whom the order has been entered 
shall be held thereafter under any provision of any law to be guilty of perjury or 
otherwise giving a false statement by reason of the person’s failures to recite or 
acknowledge the arrest, or indictment or information, or trial in response to any 
inquiry made of the person for any purpose, except when the person who has 
been availed of the privileges of expunction then assumes the role of plaintiff in 
a civil action based upon the same transaction or occurrence as the expunged 
criminal record. In that limited situation, notwithstanding this section or 
§ 40-32-101(a)(3)-(c)(3) to the contrary, the nonpublic records are admissible 
for the following purposes: 
(1) A plea of guilty is admissible into evidence in the civil trial as a judicial 
admission; and 
(2) A verdict of guilty by a judge or jury is admissible into evidence in the 

civil trial as either a public record or is admissible to impeach the truthful- 

ness of the plaintiff. In addition, the nonpublic records retained by the court, 

as provided in subsection (a), shall constitute the official record of conviction 

and are subject to the subpoena power of the courts of civil jurisdiction. 

(c) Notwithstanding this section or § 40-32-101(a)(3)-(c)(3) to the contrary, a 
plea of guilty or a verdict of guilty by a judge or jury for a criminal felony offense 
involving an act of terrorism or any other felony offense involving violence, 
coercion, dishonesty or the disruption of the operations of a state or local 
government is admissible into evidence in a civil action for the purpose of 
impeaching the truthfulness, veracity or credibility of a witness if the plea or 
verdict occurred within ten (10) years of the date the evidence is sought to be 
admitted and the witness is a party to the civil action. The plea or verdict is 
admissible for the purposes set out in this subsection (c) notwithstanding the 
fact that the public records of the plea or verdict have been expunged pursuant 
to this section either prior to or after the commencement of the civil action at 
which the plea or verdict is sought to be admitted. In addition, the nonpublic 
records retained by the court, Tennessee bureau of investigation or a local law 
enforcement agency shall constitute official records of plea or verdict and are 
subject to the subpoena power of the courts of civil jurisdiction. 

(d)(1) Any court dismissing charges against a person and ordering the 

expunction of a person’s public records following the discharge of proceedings 

pursuant to this section after October 1, 1998, shall send or cause to be sent 

a copy of the dismissal and expunction order to the Tennessee bureau of 

investigation for entry into its expunged criminal offender and pretrial 

diversion database; provided, however, that the court shall not be required to 
send to the bureau a copy of any dismissal and expunction order dated on or 
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after July 1, 1999, if the charge dismissed is classified as a Class B or C 
misdemeanor. The order shall contain the name of the person seeking 
dismissal and expunction, the person’s date of birth and social security 
number, the offense that was dismissed and the date the dismissal and 


expunction order is entered. 


(2) [Deleted by 2019 amendment.] 


History. 

Acts 1989, ch. 591, § 6; 1990, ch. 980, §§ 25, 
26; 1995, ch. 349, § 1; 1996, ch. 997, § 1; 1997, 
ch. 455, § 2; 1997, ch. 456, § 2; 1998, ch. 1099, 
§§ 8-10; 2000, ch. 645, § 2; 2000, ch. 813, § 7; 
2002, ch. 849, §§ 14-16; 2003, ch. 323, § 2; 
2004, ch. 780, § 9; 2006, ch. 973, § 3; 2007, ch. 
528, § 2; 2007, ch. 536, § 1; 2011, ch. 484, § 2; 
2012, ch. 766, § 2; 2012, ch. 1041, § 4; 2014, ch. 
567,§ 4; 2015, ch. 125, § 1; 2016, ch. 993, § 15; 
2016, ch. 1026, § 1; 2017, ch. 466, § 4; 2018, ch. 
951,§ 1; 2018, ch. 1046, § 3; 2018, ch. 1050, §§ 
8, 9; 2019, ch. 200, § 4; 2019, ch. 474, §§ 14, 15. 


Sentencing Commission Comments. This 
section permits disposition of misdemeanors 
and certain felonies to include probation with 
the possibility of dismissal and expungement if 
the defendant successfully complies with the 
terms of probation. The eligibility criteria are 
set forth in subdivision (a)(1) and provide that 
the defendant cannot have a prior record for 
any felony conviction or for any Class A misde- 
meanor convictions. The provisions of this sec- 
tion apply to all misdemeanors except for driv- 
ing under the influence and driving on a 
cancelled, suspended or revoked license. See 
8§ 55-10-403(b)(1) and 55-50-504(e). 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
8§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. , 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 
subsequent legislation. 

Acts 2011, ch. 484, § 3 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)(i), shall not apply to the eligi- 
bility of a person for suspension of prosecution 
pursuant to title 40, chapter 15, part 1 if the 
offense for which such person is charged was 
committed prior to July 1, 2011. The law in 
effect at the time shall govern such person. 


Acts 2011, ch. 484, § 4 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)(i), shall govern the eligibility of 
a person for suspension of prosecution pursu- 
ant to title 40, chapter 15 for any person 
charged with an offense that was committed on 
or after July 1, 2011. 

Acts 2014, ch. 567, § 6 provided that the act, 
which added subdivision (a)(1)(B)(iii), shall be 
known and may be cited as “Amelia’s Law”. 

Acts 2017, ch. 466, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Elderly and Vulner- 
able Adult Protection Act.” 

Acts 2018, ch. 951, § 2 provided that the act, 
which amended this section, shall apply to 
orders of deferral entered on or after July 1, 
2018. 

Acts 2018, ch. 1046, § 12 provided that the 
act, which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 

Acts 2018, ch. 1050, § 1 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Elderly and 
Vulnerable Adult Protection Act of 2018.” 

Acts 2018, ch. 1050, § 17 provided that the 
act, which amended this section, shall apply to 
acts committed on or after January 1, 2019. 


Amendments. 

The 2019 amendment by ch. 200 deleted 
(d)(2) which read, “(2) Beginning July 1, 2012, a 
defendant applying to a court for expunction of 
the defendant’s records following successful 
completion of the diversion program authorized 
by this section shall be assessed a three-hun- 
dred-fifty-dollar fee. The fee shall be transmit- 
ted by the clerk of the court to the state trea- 
surer for deposit in the special fund established 
in § 40-32-101(d)(2).” 

The 2019 amendment by ch. 474, in (a), 
substituted “§ 39-15-502, § 39-15-508, § 39- 
15-511, or § 39-15-512” for “§ 39-15-502, § 71- 
6-117, § 71-6-119, or § 39-15-508” in 
(a)(1)(B)(i)(c); and substituted “a violation of 
§ 39-15-507 on or after January 1, 2019, or 
§ 39-15-510 on or after July 1, 2019” for “a 
violation of § 39-15-507 or § 71-6-117 on or 
after July 1, 2018” in (a)(3)(A). 


Effective Dates. 

Acts 2019, ch. 200, § 10. July 1, 2019. 

Acts 2019, ch. 474, § 18. January 1, 2020; 
provided that for administrative and rulemak- 
ing purposes, the act took effect May 24, 2019. 
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Cross-References. 

Confidentiality of public records, § 10-7-504. 

Destruction or release of records, § 40-32- 
101. 

Penalty for Class A, B or C misdemeanor, 
§ 40-35-111. 

Penalty for Class A or B felony, § 40-35-111. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 11.3, 11.4, 22.103. 


Law Reviews. 
Alternatives to Revocation of Judicial Diver- 
sion, 49 Tenn. B.J. 19 (2013). 


Attorney General Opinions. 

Effective date of subdivision (a)(3)(A) as Oc- 
tober 1, 1998, OAG 98-166 (8/28/98), 1998 Tenn. 
AG LEXIS 166. 

Collection of supervision fee by shvats pro- 
bation service, OAG 99-029, 1999 Tenn. AG 
LEXIS 22 (2/17/99). 

Peace officers standards and training (POST) 
pre-employment requirements, OAG 00-026, 
2000 Tenn. AG LEXIS 26 (2/15/00). 

A trial judge may not entertain any ex parte 
actions regarding judicial diversion or expunge- 
ment pursuant to T.C.A. § 40-35-3138, OAG 
02-099, 2002 Tenn. AG LEXIS 106 (9/16/02). 

While a trial court may retain the power to 
alter or amend a defendant’s sentence after 30 
days, it has no authority to expunge a defen- 
dant’s criminal record pursuant to T.C.A. § 40- 


CRIMINAL PROCEDURE 


320 


35-3183 if the defendant has not been sentenced 
pursuant to the terms of that section and a 
valid judgment of conviction is in effect, OAG 
02-099, 2002 Tenn. AG LEXIS 106 (9/16/02). 

A court is not authorized to enter an order of 
diversion without first receiving a certificate 
from the Tennessee bureau of investigation 
stating that defendant does not have a prior 
felony or Class A misdemeanor conviction, OAG 
04-009, 2004 Tenn. AG LEXIS 9 (1/27/04). 

The date the order is entered with the Ten- 
nessee bureau of investigation certificate at- 
tached is the effective date of the diversion, 
OAG 04-009, 2004 Tenn. AG LEXIS 9 (1/27/04). 

DUI conviction cannot be expunged through 
a pretrial diversion program or through judicial 
diversion, OAG 04-009, 2005 Tenn. AG LEXIS 
41. 

Pretrial diversion and judicial diversion are 
available to defendants only as prejudgment 
procedures, OAG 06-008, 2006 Tenn. AG LEXIS 
10. 

Constitutionality of amendments by Acts 
2012, ch. 766 regarding exclusion of public 
officials from pretrial or judicial diversion. OAG 
12-76, 2012 Tenn. AG LEXIS 72 (7/25/12). 

Under T.C.A. § 62-35-130(e) licensed armed 
and unarmed security guards/officers are re- 
quired to notify the Commissioner of Commerce 
and insurance only of “conviction[s],” and a 
guilty plea entered as a condition of judicial 
diversion is not a “conviction” under T.C.A. 
§ 40-35-3138. OAG 16-17, 2016 Tenn. AG LEXIS 
18 (5/6/2016). 


NOTES TO DECISIONS 
Analysis 21. Tolling. 
1. In General. 1. In General. 

2. Purpose. Tennessee Sentencing Act never contem- 
3. Applicability. plated that a contingency type of plea agree- 
4. Eligibility. ment would be attached to the judicial diver- 
5. Discretion of Trial Court. sion, which would usurp the sentencing 
6. Grounds for Judicial Diversion. authority of the trial judge following a termi- 
7. Procedure for Revocation of Judicial Diver- nation of diversion; the term “proceed as other- 
sion. wise provided” following revocation of judicial 
7.5. — Revocation Proper. diversion probation meant that a sentencing 


8. Factors on the Record. 

9. Conditions of Diversion. 

9.5. Registration As A Sex Offender. 

10. Minimum Period of Probation. 

11. Prior Diversions. 

12. Subsequent Convictions. 

13. Impeachment of Witnesses. 

14. Official Records. 

15. Judicial Diversion Properly Denied. 

16. Judicial Diversion Improperly Denied. 

17. Judicial Diversion Not Properly Consid- 
ered. 

18. Appeal. 

18.5. Appellate Review. 

19. Post-conviction Relief Not Available. 

20. Revocation of Judicial Diversion Proper. 


hearing should be held pursuant to the consid- 
erations of T.C.A. § 40-35-210 and principles of 
sentencing. State v. Judkins, 185 S.W.3d 422, 
2005 Tenn. Crim. App. LEXIS 730 (Tenn. Crim. 
App. 2005). 

In a nurse’s disciplinary action where the 
nurse abandoned patients by leaving the hos- 
pital before the end of her shift without notify- 
ing her supervisor, while the nurse testified 
that the records regarding the vandalism and 
resisting arrest charges had been expunged, 
she failed to present evidence supporting her 
claim; in the absence of the corroborating evi- 
dence that the records regarding her two con- 
victions -had been lawfully expunged, the 
nurse’s testimony that she had pled guilty to 
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vandalism and resisting arrest provided the 
substantial and material evidence needed to 
support the Tennessee board of nursing’s con- 
clusion that the nurse was “guilty of a crime” 
for the purpose of T.C.A. § 63-7-115(a)(1)(B). 
Miller v. Tenn. Bd. of Nursing, 256 S.W.3d 225, 
2007 Tenn. App. LEXIS 613 (Tenn. Ct. App. 
Sept. 26, 2007), rehearing denied, 256 S.W.3d 
225, 2007 Tenn. App. LEXIS 826 (Tenn. Ct. 
App. Oct. 22, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 214 (Tenn. Apr. 7, 2008). 


2. Purpose. 

Judicial diversion is similar in purpose to 
pretrial diversion and is to be imposed within 
the discretion of the trial court, subject only to 
the same constraints applicable to prosecutors 
in applying pretrial diversion under T.C.A. 
§ 40-15-105. State v. Anderson, 857 S.W.2d 
571, 1992 Tenn. Crim. App. LEXIS 712 (Tenn. 
Crim. App. 1992). 

Judicial diversion is similar in purpose to the 
pretrial diversion program; the grant or denial 
is, therefore, discretionary with the trial court. 
If there is “any substantial evidence to support 
the refusal,” the trial court’s decision will be 
upheld and the conclusion can be overturned 
only if the trial court abused their discretion. 
State v. Kyte, 874 S.W.2d 631, 1993 Tenn. Crim. 
App. LEXIS 569 (Tenn. Crim. App. 1993). 

State v. Alberd, 908 S.W.2d 414, 1995 Tenn. 
Crim. App. LEXIS 516 (Tenn. Crim. App. 1995) 
does not govern cases involving judicial diver- 
sion because judicial diversion follows a deter- 
mination of guilt. State v. Johnson, 980 S.W.2d 
410, 1998 Tenn. Crim. App. LEXIS 851 (Tenn. 
Crim. App. 1998). 

“Judicial diversion” is merely an appellation 
supplied by the courts, probably to distinguish 
T.C.A. § 40-35-313 from T.C.A. § 40-15-105 
pretrial diversion; in actuality, T.C.A. § 40-35- 
313 is a “probation” statute. State v. Norris, 47 
S.W.3d 457, 2000 Tenn. Crim. App. LEXIS 437 
(Tenn. Crim. App. 2000). 


3. Applicability. 

T.C.A. § 55-10-403 (see now § 55-10-402), 
the penalty provision for conviction of driving 
under the influence of an intoxicant (DUD), 
prohibits the application of this section. State v. 
Vasser, 870 S.W.2d 543, 1993 Tenn. Crim. App. 
LEXIS 555 (Tenn. Crim. App. 1993). 

The fact that an accused meets certain pre- 
requisites does not entitle the accused to judi- 
cial diversion as a matter of right; whether an 
accused should be granted judicial diversion is 
a question which addresses itself to the sound 
discretion of the trial court. State v. Parker, 932 
S.W.2d 945, 1996 Tenn. Crim. App. LEXIS 167 
(Tenn. Crim. App. 1996), overruled in part, 
State v. King, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 192 (Tenn. Crim. App. Mar. 4, 
2013), overruled in part, State v. King, 432 
S.W.3d 316, 2014 Tenn. LEXIS 351 (Tenn. Apr. 
23, 2014). 
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Judicial diversion is not available as Tenn. R. 
Crim. P. 35(b) relief after an adjudication of 
guilt, entry of judgment of conviction, and sen- 
tence of incarceration. State v. Turco, 108 
S.W.3d 244, 2003 Tenn. LEXIS 574 (Tenn. 
2003). 

When a trial court accepts a plea agreement 
pursuant to Tenn. R. Crim. P. 11, such agree- 
ment represents the full and complete agree- 
ment between the parties and cannot be altered 
by the trial court to include judicial diversion; 
thus, the trial court may entertain the issue of 
judicial diversion only when the court rejects 
the agreement or when such an option is re- 
flected in the 11 plea agreement. State v. Soller, 
181 S.W.3d 645, 2005 Tenn. LEXIS 1045 (Tenn. 
2005). 

Although defendant appeared to be statuto- 
rily “qualified” for judicial diversion because 
prior diversions in other states did not serve to 
disqualify a defendant from judicial diversion 
under T.C.A. § 40-35-3138, judicial diversion 


- was not included in the plea agreement, and 


therefore trial court lacked authority to alter 
the plea agreement; when the trial court ac- 
cepted the plea agreement pursuant to Tenn. R. 
Crim. P. 11, such agreement represented the 
full and complete agreement between parties 
and could not be altered by the trial court to 
include judicial diversion. State v. Soller, 181 
S.W.3d 645, 2005 Tenn. LEXIS 1045 (Tenn. 
2005). 

Under T.C.A. § 40-35-313 and T.C.A. § 38-8- 
106, police officer was wrongly decertified on 
the basis of a guilty plea that was of no legal 
effect, as the officer qualified as a law enforce- 
ment officer and was qualified for certification; 
under T.C.A. § 40-32-101(b)(1), a history of 
arrests, investigations, and/or police intelli- 
gence about the officer’s alleged conduct was 
not sufficient to disqualify him. Wright v. Tenn. 
Peace Officer Stds. & Training Comm’n, 277 
S.W.3d 1, 2008 Tenn. App. LEXIS 251 (Tenn. 
Ct. App. Apr. 29, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 890 (Tenn. Dec. 8, 
2008). 

There was no basis for concluding that the 
sheriffs department could not inquire into the 
deputy jailer’s expunged records and the jailer 
did not have the right to refrain from disclosing 
his expunged conviction in his response to sher- 
iffs department lawful inquiry. The County 
Civil Service Merit Review Board’s consider- 
ation of the jailer’s admission of an expunged 
conviction was proper; accordingly, the trial 
court did not err in holding that the Board’s 
decision was based on substantial and material 
evidence. Macon v. Shelby County Gov't Civ. 
Serv. Merit Bd., 309 S.W.3d 504, 2009 Tenn. 
App. LEXIS 643 (Tenn. Ct. App. Sept. 25, 2009), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
284 (Tenn. Mar. 15, 2010). 

In judicial diversion cases, no judgment of 
conviction is entered, and a sentence is imposed 
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only in the instance that the defendant fails to 
successfully complete the period of probation 
pursuant to the grant of judicial diversion; 
therefore, the plain meaning of the mandatory 
minimum service requirement of the Drug-Free 
School Zone Act, applicable only to those who 
have been “sentenced” under the Act, does not 
preclude the possibility of judicial diversion. 
State v. Dycus, 456 S.W.3d 918, 2015 Tenn. 
LEXIS 16 (Tenn. Jan. 23, 2015). 


4, Eligibility. 

Defendant was a qualified defendant for ju- 
dicial diversion purposes as, contrary to the 
State’s contention, the judicial diversion stat- 
ute did not conflict with T.C.A. § 39-17-432, of 
which defendant was convicted. It was within 
the legislature’s discretion to determine which 
offenses it deemed ineligible for diversion, and 
it had not deemed the offense of possession of 
marijuana within 1,000 feet of a school zone 
ineligible. State v. Dycus, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 822 (Tenn. Crim. App. 
Sept. 25, 2013), rehearing denied, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 973 (Tenn. Crim. 
App. Nov. 12, 2013), affd in part, rev'd in part, 
456 S.W.3d 918, 2015 Tenn. LEXIS 16 (Tenn. 
Jan. 23, 2015). 

Mandatory minimum service requirement of 
the Drug-Free School Zone Act does not render 
offenses under that Act ineligible for judicial 
diversion. State v. Dycus, 456 S.W.3d 918, 2015 
Tenn. LEXIS 16 (Tenn. Jan. 23, 2015). 

Defendant was “qualified” for judicial diver- 
sion because the presentence report, entered 
into evidence at the sentencing hearing, indi- 
cated that defendant had no prior criminal 
convictions preceding those underlying the 
case. State v. Dycus, 456 S.W.3d 918, 2015 
Tenn. LEXIS 16 (Tenn. Jan. 23, 2015). 


5. Discretion of Trial Court. 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion because there was substantial evidence to 
support that decision, as the record showed 
that the trial court considered and weighed all 
of the required factors in arriving at its deci- 
sion. State v. Finch, 465 S.W.3d 584, 2013 Tenn. 
Crim. App. LEXIS 1016 (Tenn. Crim. App. Nov. 
22, 2013), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 548 (Tenn. June 24, 2014). 


6. Grounds for Judicial Diversion. 

In consideration of the issue of diversion, the 
trial court may consider, as a factor, that the 
circumstances surrounding the offense indicate 
that it was not impulsively committed; yet, the 
fact that the circumstances of the offense reflect 
a planned crime does not always justify the 
denial of diversion. State v. Anderson, 857 
S.W.2d 571, 1992 Tenn. Crim. App. LEXIS 712 
(Tenn. Crim. App. 1992). 

The alternative sentencing presumption in 
T.C.A. § 40-35-102(6) is not applicable to the 
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issue of judicial diversion. State v. Anderson, 
857 S.W.2d 571, 1992. Tenn. Crim. App. LEXIS 
712 (Tenn. Crim. App. 1992). 


7. Procedure for Revocation of Judicial 
Diversion. 

Trial court erred in denying petitioner’s re- 
quest for habeas corpus relief; trial court did 
not have jurisdiction to revoke petitioner’s ju- 
dicial diversion as no revocation warrant nor 
petition to revoke was filed before the term of 
judicial diversion expired. Alder v. State, 108 
S.W.3d 268, 2002 Tenn. Crim. App. LEXIS 735 
(Tenn. Crim. App. 2002). 

Revocation warrant put defendant on notice 
of the charges against defendant, and, as dem- 
onstrated by defendant’s simultaneous request 
to be relieved of the requirement that defen- 
dant attend sex offender treatment for the 
duration of defendant’s probation, defendant 
undoubtedly knew in advance of the revocation 
hearing that defendant’s untimely discharge 
from treatment was the basis for defendant’s 
alleged probation violation. State v. Albright, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. May 16, 2017), affd, — 
S.W.3d —, 2018 Tenn. LEXIS 743 (Tenn. Dec. 
11, 2018). 


7.5. — Revocation Proper. 

Revocation of defendant’s deferred diversion 
and extension of defendant’s probation to allow 
for defendant’s completion of therapeutic treat- 
ment program was appropriate because defen- 
dant was sufficiently on notice that defendant 
had to participate in sexual offender treatment 
for the duration of probation or until satisfac- 
tory completion of treatment, the revocation 
warrant notified defendant of the charges, and 
defendant violated probation when defendant 
was discharged from the program for failing to 
meet program goals. State v. Albright, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. May 16, 2017), affd, — 
S.W.3d —, 2018 Tenn. LEXIS 743 (Tenn. Dec. 
11, 2018). 


8. Factors on the Record. 

In denying defendant’s request for diversion, 
the trial court did not err in its conclusion of 
defendant’s failure to acknowledge wrongdoing 
after entering an Alford plea. State v. Brooks, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 132 
(Tenn. Crim. App. Feb. 27, 2017). 

In denying defendant’s request for diversion, 
the trial court substantially complied with the 
procedures outlined in King where it could be 
inferred from the discussion in the record that 
it weighed defendant’s unwillingness to take 
responsibility for her offense, the circum- 
stances of the crime, her social history, and her 
mental health against the granting of diver- 
sion. State v. Brooks, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 132 (Tenn. Crim. App. Feb. 
27, 2017). 
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9. Conditions of Diversion. 

The imposition of a fine or contribution of a 
monetary amount, not exceeding the maximum 
statutory fine, is a reasonable condition of judi- 
cial diversion. State v. Johnson, 980 S.W.2d 
410, 1998 Tenn. Crim. App. LEXIS 851 (Tenn. 
Crim. App. 1998). 


9.5 Registration As A Sex Offender. 

Trial court did not abuse its discretion by not 
ordering defendant to register as a sexual of- 
fender after it placed him on judicial diversion 
because any conviction was diverted until he 
completed his probationary period, and there- 
fore he was not a convicted sex offender and 
was not required to register under the Tennes- 
see Sexual Offender and Violent Sexual Of- 
fender Registration, Verification and Tracking 
Act of 2004. State v. Townsend, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 277 (Tenn. Crim. 
App. Apr. 13, 2017). 

Language of T.C.A. § 40-39-202 defining a 
conviction as including persons placed on judi- 
cial diversion was confusing, vague, and am- 
biguous and therefore principles of notice, le- 
gality, and due process supported the trial 
court’s decision not to require defendant to 
register as a sex offender. State v. Townsend, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 277 
(Tenn. Crim. App. Apr. 13, 2017). 


10. Minimum Period of Probation. 

The trial court did not have the authority to 
dismiss a case under judicial diversion until the 
defendant had successfully been on probation 
for, at least, the period of time required for the 
minimum sentence or the felony involved. State 
v. Porter, 885 S.W.2d 93, 1994 Tenn. Crim. App. 
LEXIS 531 (Tenn. Crim. App. 1994). 

The minimum period of probation which 
must be imposed by law for a felony if judicial 
diversion is not granted constitutes the mini- 
mum period of probation allowable for judicial 
diversion for that felony offense. State v. Porter, 
885 S.W.2d 93, 1994 Tenn. Crim. App. LEXIS 
531 (Tenn. Crim. App. 1994). 


11. Prior Diversions. 

Evidence of prior diversions in other states 
may be considered in determining whether a 
defendant is a suitable candidate for judicial 
diversion. State v. Schindler, 986 S.W.2d 209, 
1999 Tenn. LEXIS 66 (Tenn. 1999). 

The judicial diversion statute does not pre- 
clude consideration of subsequent witness ad- 
missions or public records compiled after the 
expungement that reveal the fact of a prior 
grant of diversion. State v. Schindler, 986 
S.W.2d 209, 1999 Tenn. LEXIS 66 (Tenn. 1999). 

In a subsequent prosecution of a defendant 
for a separate crime, testimony and evidence of 
criminal acts preceding a prior arrest are ad- 
missible as evidence of social history even if 
expungement as to the prior arrest is later 
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obtained. State v. Schindler, 986 S.W.2d 209, 
1999 Tenn. LEXIS 66 (Tenn. 1999). 

Even if the conviction has been expunged, 
expunction returns the person to the position 
occupied before such arrest or indictment or 
information, not to the position occupied prior 
to committing the offense. State v. Kelley, 34 
S.W.3d 471, 2000 Tenn. Crim. App. LEXIS 166 
(Tenn. Crim. App. 2000), review or rehearing 
denied, — S.W.3d —, 2000 Tenn. LEXIS 667 
(Tenn. Nov. 20, 2000). 


12. Subsequent Convictions. 

The criminal acts underlying an expunged 
conviction may properly be considered to deter- 
mine whether a defendant convicted of a later 
offense is a suitable candidate for alternative 
sentencing. State v. Lane, 3 S.W.3d 456, 1999 
Tenn. LEXIS 430 (Tenn. 1999). 


13. Impeachment of Witnesses. 

In a criminal prosecution, because the cred- 
ibility of the victim was a central issue, the trial 
court committed reversible error in not allow- 
ing defendant to question the victim about her 
prior involvement in a burglary, even though 
the victim had been granted pretrial diversion 
and the records of the burglary proceedings 
were expunged. State v. Dishman, 915 S.W.2d 
458, 1995 Tenn. Crim. App. LEXIS 814 (Tenn. 
Crim. App. 1995). 


14. Official Records. 

Neither teacher’s admission to the personnel 
director that he had committed sexual battery, 
nor information reported in a local newspaper 
detailing teacher’s plea of guilty and the diver- 
sion agreement, constituted an “official record” 
within the definition of T.C.A. § 40-35-313(b); 
therefore, the expungement provisions of sub- 
section (b) were not violated where school board 
terminated teacher based on this evidence. 
Canipe v. Memphis City Schs. Bd. of Educ., 27 
S.W.3d 919, 2000 Tenn. LEXIS 548 (Tenn. 
2000). 


15. Judicial Diversion Properly Denied. 
The trial court did not abuse its discretion in 
denying diversion. State v. Anderson, 857 
S.W.2d 571, 1992 Tenn. Crim. App. LEXIS 712 
(Tenn. Crim. App. 1992); State v. Bingham, 910 
S.W.2d 448, 1995 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. 1995), rehearing denied, — 
S.W.2d —, 1995 Tenn. Crim. App. LEXIS 407 


.(Tenn. Crim. App. May 15, 1995), appeal de- 


nied, — S.W.2d —, 1995 Tenn. LEXIS 592 
(Tenn. Oct. 2, 1995), overruled in part, State v. 
Hooper, 29 S.W.3d 1, 2000 Tenn. LEXIS 535 
(Tenn. 2000), overruled in part, State v. Walker, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 200 
(Tenn. Crim. App. Mar. 16, 2017). 

Based upon the circumstances of the offense, 
the defendant’s past history of reprimands and 
suspension from the practice of law, the need 
for deterrence, and his continuous efforts to 
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fabricate an alibi, the defendant was not en- 
titled to an alternative sentence; moreover, the 
trial court did not abuse its discretion in refus- 
ing to grant him judicial diversion. State v. 
Parker, 932 S.W.2d 945, 1996 Tenn. Crim. App. 
LEXIS 167 (Tenn. Crim. App. 1996), overruled 
in part, State v. King, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 192 (Tenn. Crim. App. Mar. 
4, 2013), overruled in part, State v. King, 432 
S.W.3d 316, 2014 Tenn. LEXIS 351 (Tenn. Apr. 
23, 2014). 

In sentencing a defendant convicted of violat- 
ing the Water Quality Control Act of 1977, 
compiled in T.C.A. § 69-3-101 et seq., the de- 
fendant’s past disregard of the regulations con- 
trolling the disposal of contaminated liquid 
outweighed his positive social history, and his 
unwillingness to accept responsibility and his 
efforts to disguise his assets reflected unfavor- 
ably on his amenability to correction. Judicial 
diversion would not serve the public interest. 
State v. Electroplating, Inc., 990 S.W.2d 211, 
1998 Tenn. Crim. App. LEXIS 618 (Tenn. Crim. 
App. 1998), rehearing denied, — S.W.2d —, 
1998 Tenn. Crim. App. LEXIS 799 (Tenn. Crim. 
App. Aug. 7, 1998), overruled in part, State v. 
King, — S.W.3d —, 20138 Tenn. Crim. App. 
LEXIS 192 (Tenn. Crim. App. Mar. 4, 2013), 
overruled in part, State v. King, 4382 S.W.3d 
316, 2014 Tenn. LEXIS 351 (Tenn. Apr. 23, 
2014). 

Trial court properly denied defendant’s re- 
quest for judicial diversion, because defendant 
illegally distributed medication to a woman 
with whom he was romantically involved, he 
continued to commit the offenses for an ex- 
tended period of time, he violated a position of 
private trust placed in him by his employer, and 
the trial court properly considered evidence of 
prior criminal conduct. State v. Robinson, 139 
S.W.3d 661, 2004 Tenn. Crim. App. LEXIS 82 
(Tenn. Crim. App. 2004). 

Trial court’s denial of judicial diversion under 
T.C.A. § 40-35-313 was supported by substan- 
tial evidence in the case of a county jail nurse 
who called in prescriptions for prisoners, billed 
the county, then took the pills herself or gave 
them to her husband to sell. The defendant had 
abused her position of public trust, abused 
substances, and defrauded the county for 18 
months; additionally, the public interest and 
justice supported the denial of diversion. State 
v. Robinson, 328 S.W.3d 5138, 2010 Tenn. Crim. 
App. LEXIS 268 (Tenn. Crim. App. Mar. 30, 
2010). 

Trial court did not abuse its discretion in 
denying defendant’s petition for judicial diver- 
sion, T.C.A. § 40-35-313(a), after defendant 
pleaded guilty to, aggravated burglary because 
a co-defendant used a firearm during commis- 
sion of the crime, defendant acted as the get- 
away driver for her co-defendants and had full 
knowledge of their intentions, and defendant 
did not take responsibility for her actions; the 
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trial court imposed an in-range sentence. State 
v. King, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 192 (Tenn. Crim. App. Mar. 4, 2013), 
affd, 432 S.W.3d 316, 2014 Tenn. LEXIS 351 
(Tenn. Apr. 23, 2014). 

Trial court did not abuse its discretion in 
denying judicial diversion despite defendant’s 
eligibility for it, as the court wanted to send a 
message to the community and defendant that 
leaving the scene of an accident involving death 
would not be tolerated and defendant’s speed- 
ing violation five months after the incident 
showed a lack of respect for the rules of the 
road. State v. Sihapanya, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 968 (Tenn. Crim. App. 
Nov. 8, 2013), affd in part, rev'd in part, 516 
S.W.3d 473, 2014 Tenn. LEXIS 366 (Tenn. Apr. 
30, 2014). 

Court properly denied defendant’s request 
for judicial diversion because defendant’s mari- 
juana usage both prior to and subsequent to his 
conviction for possession with intent to sell 
marijuana supported the court’s finding of 
criminal behavior. State v. Rutherford, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 1061 
(Tenn. Crim. App. Dec. 3, 2013), overruled, 
State v. King, 482 S.W.3d 316, 2014 Tenn. 
LEXIS 351 (Tenn. Apr. 23, 2014). 

It was no error to deny defendant judicial 
diversion because (1) defendant falsely denied 
knowing of co-defendants’ plan to use defen- 
dant’s car to commit a crime in which a gun was 
used, (2) judicial diversion would depreciate the 
crime’s seriousness, and (3) defendant did not 
contact authorities defendant knew sought de- 
fendant and gave the authorities conflicting 
statements. State v. King, 432 S.W.3d 316, 2014 
Tenn. LEXIS 351 (Tenn. Apr. 23, 2014). 

Substantial evidence supported denying de- 
fendant judicial diversion because (1) relevant 
factors were weighed against each other and 
placed on the record, (2) the eight-month-old 
victim’s serious bodily injuries while in defen- 
dant’s care resulted in the victim’s permanent 
disability, (3) defendant's plea agreement 
granted defendant great leniency, as defendant 
was allowed to plead guilty to a greatly reduced 
charge, and (4) defendant’s sentence of two 
years’ full probation was not formidable. State 
v. Tollison, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 144 (Tenn. Crim. App. Feb. 28, 2017). 

Trial court did not err by denying defendant 
judicial diversion because it considered the 
Parker and Electroplating factors, it found that 
the offense involved a position of highest public 
trust, defendant was the chief of police, and it 
found that he was’not a credible witness and 
that he lacked candor and was untruthful dur- 
ing his testimony. State v. Redden, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 193 (Tenn. 
Crim. App. Mar. 15, 2017). 

In a case where defendant pled guilty to two 
counts of aggravated burglary and one count of 
aggravated assault, the trial court did not err in 


325 


imposing a sentence of confinement because the 
trial court engaged in a detailed and thorough 
analysis to determine whether defendant 
should be granted judicial diversion or proba- 
tion; and the trial court ultimately determined 
that the nature and circumstances of the of- 
fenses, that the need to avoid depreciating the 
seriousness of the offenses, and the fact that 
confinement was particularly suited to provide 
an effective deterrent to others likely to commit 
similar offenses justified the denial of an alter- 
native sentence. State v. Smith, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 208 (Tenn. Crim. 
App. Mar. 20, 2017). 

Denial of judicial diversion was supported by 
a finding that defendant, who lacked remorse 
and lied to police, was not amenable to correc- 
tion, defendant was living with a man on parole 
and had been fired from one job, and there was 
a need for deterrence. State v. Taylor, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 387 (Tenn. 
Crim. App. May 16, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 630 (Tenn. Sept. 
21, 2017). 

Trial court did not abuse its discretion in 
refusing judicial diversion because it consid- 
ered the sentencing law and _ principles, 
weighed the required factors, and recited the 
relevant factors; the trial court explained on 
the record why it denied defendant’s request for 
judicial diversion and why the circumstances of 
the offense, statutory rape and solicitation of a 
minor, outweighed the other factors and con- 
cluded judicial diversion would not serve the 
interests of the public or defendant. State v. 
Hodges, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 644 (Tenn. Crim. App. July 20, 2017). 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion after he pleaded guilty to attempted aggra- 
vated robbery, attempted robbery, and theft of 
property because it properly considered the 
Parker and Electroplating factors and found 
that diversion was unacceptable due to defen- 
dant’s criminal activity and his long history of 
social and mental instability. State v. Potter, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 714 
(Tenn. Crim. App. Aug. 14, 2017). 

In a case in which defendant pled guilty to 
aggravated burglary and theft of property val- 
ued at less than $500, the trial court did not err 
in denying defendant judicial diversion because 
he committed two thefts within months of each 
other and caused his victims to change their 
lives based on their fear and feeling of lack of 
security in their homes; defendant testified 
that his drug use was a factor when he commit- 
ted the offenses and that he had a drug prob- 
lem; and the trial court’s decision was largely 
based on the seriousness of the offenses, to 
which it gave great weight in light of the 
victims’ testimony and statements that they 
were unable to continue with their normal lives 
because of defendant’s actions. State  v. 
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Thomas, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 760 (Tenn. Crim. App. Aug. 24, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
877 (Tenn. Dec. 6, 2017). 

Trial court’s denial of judicial diversion was 
supported by substantial evidence, including 
the seriousness and aggravated circumstances 
of the offenses, the fact that defendant was 
arrested for a second offense after being release 
following the first offense, making him not 
amenable to correction, and his past criminal 
behavior, drug use, and the deterrence factor. 
State v. Watkins, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 829 (Tenn. Crim. App. Sept. 
8, 2017). 

It was not an abuse of discretion to deny 
defendant judicial diversion because (1) im- 
proper evidence that did not show defendant’s 
prior criminal conduct was not considered, and 
(2) the court properly considered defendant’s 
crime and a concern that defendant would 
again point a gun at someone if granted diver- 
sion. State v. Howard, — $.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 839 (Tenn. Crim. App. Sept. 
18, 2017). 

While defendant was a qualified defendant, 
the trial court did not abuse its discretion in 
denying judicial diversion after considering the 
circumstances of the offense, the interests of 
the public and defendant, and the deterrent 
factor of a conviction. State v. Miller, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 912 (Tenn. 
Crim. App. Sept. 13, 2017). 

Trial court did not abuse its discretion by 
denying defendant judicial diversion for his 
criminally negligent homicide conviction be- 
cause his amenability to correction as evi- 
denced by his failure to see that he did any- 
thing wrong, the egregious circumstances of the 
offense of his driving a fully-loaded tractor 
trailer with very little sleep and under the 
influence, and the deterrence value to other 
similarly-situated individuals, as well as the 
interests of justice, substantially outweighed 
the factors in favor of judicial diversion. State v. 
Maupin, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 879 (Tenn. Crim. App. Sept. 28, 2017). 

Trial court properly denied defendant’s appli- 
cation for judicial diversion because the trial 
court the trial court considered the case-law 
factors, identified those that were relevant to 
the case, discussed at length the circumstances 
of the offense—especially the fact that the of- 
fense directly involved defendant’s duties as a 
law enforcement officer, that he violated the 
public trust placed in him to handle money 
owed to the city, and that he did not have a 
specific need for the money—and placed its 
reasoning on the record, and defendant agreed 
to the six-year probationary sentence in the 
event the trial court denied diversion. State v. 
Hurt, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1038 (Tenn. Crim. App. Dec. 18, 2017). 
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There was substantial evidence to support 
the trial court’s denial of judicial diversion for 
defendant’s conviction of facilitation to possess 
with intent to sell marijuana and marijuana 
wax, as her facilitation of the transfer of drugs, 
given her role in the community as a drug and 
alcohol counselor, outweighed the factors favor- 
ing the grant of judicial diversion. State v. Hart, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 160 
(Tenn. Crim. App. Mar. 1, 2018). 

In a case in which defendant pled guilty to, 
inter alia, aggravated assault, holding a gun to 
the victim’s chest in front of the victim’s 15- 
year-old son, the trial court did not err in 
denying defendant’s request for judicial diver- 
sion because the circumstances of the aggra- 
vated assault were very serious as it involved 
the use of a deadly weapon; the assault was not 
just traumatizing to the victim, but also to his 
family; and the trial court emphasized the need 
for deterrence. State v. Cupp, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 213 (Tenn. Crim. 
App. Mar. 21, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 445 (Tenn. July 18, 
2018). 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion because it considered all of the Parker and 
Electroplating factors, the trial court placed 
great weight on the circumstances of the case, 
which showed that after a confrontation with a 
neighbor defendant fired a weapon into the 
neighbor’s house, and the trial court concluded 
that the deterrent effect of the sentencing deci- 
sion weighed against granting defendant judi- 
cial diversion, given the recent uptick in gun 
violence in the county. State v. Lee, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 225 (Tenn. 
Crim. App. Mar. 27, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 431 (Tenn. July 
18, 2018). 

Trial court did not err in denying defendant’s 
request for judicial diversion because it found 
that defendant lacked credibility; defendant 
insisted under oath that he had not committed 
three offenses to which he had pleaded guilty, 
and his blatant lack of candor strongly indi- 
cated that he was not worthy of the largess of 
judicial diversion. State v. Collins, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 255 (Tenn. Crim. 
App. Apr. 5, 2018). 

Because defendant failed to establish that he 
was statutorily qualified for judicial diversion, 
having a theft charge pending which led to 
questions about whether the Tennessee Bureau 
of Investigation would have certified defen- 
dant’s eligibility for judicial diversion, the trial 
court did not err by failing to consider judicial 
diversion. State v. Smith, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 265 (Tenn. Crim. App. 
Apr. 6, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 346 (Tenn. June 6, 2018). 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
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sion because it determined that the testimony 
and defendant’s email correspondence showed 
that the steroid operation had been ongoing for 
a number of years and was a global operation, 
he went to great lengths to continue the opera- 
tion by “laying low” when someone involved 
became entangled with law enforcement, he 
took efforts near the time of his arrest to 
expand the operation, and his home adjoined 
the property of a daycare facility. State v. 
Hartwell, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 307 (Tenn. Crim. App. Apr. 24, 2018). 

In a voluntary manslaughter case, the trial 
court did not err in denying defendant’s request 
for judicial diversion because, although defen- 
dant asserted that he was the perfect candi- 
date, the record reflected that several factors 
weighed against defendant, including the seri- 
ousness of the offense, amenability to correc- 
tion, and deterrence value; and those factors 
outweighed the other factors considered by the 
court. State v. Bell, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 539 (Tenn. Crim. App. July 
19, 2018). 

Trial court did not err by denying defendant’s 
request for judicial diversion following his con- 
viction of criminally negligent homicide be- 
cause it extensively considered all of the Parker 
and Electroplating factors and explained on the 
record which factors it relied on. The record 
showed that defendant was traveling almost 90 
miles per hour downhill, defendant’s truck 
lifted off the ground high into the air as it 
collided with the victim’s vehicle, an investiga- 
tor testified that the accident would not have 
occurred except for defendant’s speeding, and 
defendant failed to accept responsibility for his 
behavior and he lacked remorse, as he did not 
believe he was speeding at the time of the 
accident and he consistently focused on the 
victim’s actions rather than his own. State v. 
Young, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 608 (Tenn. Crim. App. Aug. 13, 2018). 

In a case in which defendant was convicted of 
aggravated perjury and sentenced to two years, 
six months to be served as six months in 
confinement and the remainder on supervised 
probation, the trial court did not abuse its 
discretion by denying judicial diversion because 
defendant was not amenable to correction, as 
she did not think that she had done anything 
wrong; a party’s lying in court to gain a tactical 
advantage over another party, particularly in a 
child custody case, needed to be deterred; and 
the needs of the public and defendant would not 
be served by judicial diversion. State v. Riner, 
— $.W.3d —, 2018 Tenn. Crim. App. LEXIS 676 
(Tenn. Crim. App. Sept. 4, 2018). 

Trial court did not abuse its discretion by 
denying defendant, a police officer, judicial di- 
version for his convictions of evidence tamper- 
ing and filing false claims because the record 
supported the trial court’s conclusion that de- 
fendant’s lack of candor and refusal to accept 
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responsibility reflected poorly on his amenabil- 
ity to correction and that a need for general and 
specific deterrence existed in the community. 
State v. Millan, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 810 (Tenn. Crim. App. Nov. 1, 
2018). 

Defendant was not a qualified defendant for 
the purposes of judicial diversion after commit- 
ting theft while the mayor of the city. State v. 
Loveless, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 905 (Tenn. Crim. App. Dec. 14, 2018). 

Even though the trial court erred by failing to 
consider the relevant factors for determining 
eligibility for judicial diversion as enumerated 
in State v. Electroplating, the record supported 
its denial of judicial diversion because defen- 
dant committed an additional offense after the 
two theft of property offenses in this case, her 
repeated pattern of deceptive acts of theft from 
her employers weighed heavily against her 
being judicial diversion, she took more than 
$3,050 from her employer, she took advantage 
of her position of trust as a bookkeeper for two 
different companies, and she took advantage of 
the fact that one of the company’s partners was 
sick and unable to oversee her work more 
closely. State v. Shaffer, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 50 (Tenn. Crim. App. 
Jan. 24, 2019). 

Denial of judicial diversion for defendant’s 
conviction of simple possession of marijuana 
was proper; although the risk and needs assess- 
ment determined that his risk of reoffending 
was low, the trial court was concerned with his 
untruthful trial testimony, finding that he per- 
jured himself to avoid a Class A felony drug 
conviction, and the fact that he was found in 
possession of 324.49 pounds of marijuana in 
329 one-pound, vacuum-sealed bags was not 
indicative of simple possession. State v. Hamp- 
ton, — S.W.3d —, 2019 Tenn. Crim. App. LEXIS 
159 (Tenn. Crim. App. Mar. 12, 2019). 

Trial court properly exercised its discretion in 
denying judicial diversion because the court 
extensively considered all of the factors in the 
case law and explained on the record which 
factors it relied upon in denying the request. 
Furthermore, despite defendant’s positive so- 
cial history and family support, defendant’s 
actions were indicative of a well-thought plan 
to systemically violate the law of Tennessee by 
a pattern of conduct in transporting, storing, 
and distributing marijuana, and a criminal 
conviction was more likely to deter others. 
State v. Kellar, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 211 (Tenn. Crim. App. Apr. 3, 
2019). 

Trial court did not err—when defendant 
pleaded guilty to soliciting sexual exploitation 
of a minor by exchanging nude photographs 
with a teenager—in denying judicial diversion 
because the court found that defendant was not 
amenable to correction and was at risk of com- 
mitting another crime, the court was concerned 
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by defendant’s social history and the impor- 
tance of deterring others, and the court ques- 
tioned whether judicial diversion would have 
served the interest of the public as well as 
defendant. State v. Gantt, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 213 (Tenn. Crim. App. 
Apr. 4, 2019). 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion following his indictment for two counts of 
child abuse and neglect because the trial court 
carefully considered the Parker and Electro- 
plating factors, and it determined that three 
factors weighed against defendant, namely his 
amenability to correction, his criminal history, 
and whether diversion would serve the ends of 
justice. State v. Long, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 225 (Tenn. Crim. App. Apr. 9, 
2019). 

Trial court did not err in denying defendant’s 
request for judicial diversion given that the 
record supported the trial court’s conclusion 
that defendant’s spate of criminal activity and 
continued drug usage reflected poorly on his 
amenability to correction, plus he committed 
other crimes after the offense in this case and 
had multiple brushes with the law prior to the 
offense, albeit for minor infractions. State v. 
Kiser, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 340 (Tenn. Crim. App. June 6, 2019). 


16. Judicial Diversion Improperly De- 
nied. 

Trial court properly denied defendant’s re- 
quest to be placed on judicial diversion because 
defendant repeatedly continued to commit 
marijuana-related offenses while she had pend- 
ing charges at various stages in the criminal 
process; defendant’s convictions were more 
than isolated instances of criminal behavior, 
but rather, they constituted a pattern of drug 
activity taking place over the course of a sig- 
nificant period of time and in spite of multiple 
arrests. State v. Dycus, 456 S.W.3d 918, 2015 
Tenn. LEXIS 16 (Tenn. Jan. 23, 2015). 

Trial court abused its discretion by denying 
defendant diversion because it improperly re- 
lied on evidence outside the record in reaching 
its decision. The trial judge’s reliance on her 
own memory of media reports of defendant’s 
assault and her remarks at a commission meet- 
ing was improper because the events were not 
subject to judicial notice under Tenn. R. Evid. 
201, and relied on extraneous evidence and 
expertise it acknowledged she lacked in analyz- 
ing defendant’s mental health. State v. Brooks, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 1382 
(Tenn. Crim. App. Feb. 27, 2017). 

Factors weighed in favor of a granting defen- 
dant judicial diversion under T.C.A. § 40-35- 
313(a) in connection with her conviction of 
abuse of a corpse under T.C.A. § 39-17- 
312(a)(1); she had a miscarriage, there was no 
evidence that she caused the death of her 
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infant, and defendant believed the infant was 
dead when she put it in the dumpster, plus the 
trial court’s conducting independent research 
into facts. outside the case was improper and 
nothing suggested that the defendant’s actions 
significantly exceeded those required to satisfy 
the elements of the offense. State v. Lacy, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 375 
(Tenn. Crim. App. May 12, 2017). 

Inherent dangers of strangulation cannot 
form the basis of a finding that the circum- 
stances of the offense are particularly exagger- 
ated when the conviction offense is assault by 
strangulation; the legislature has seen fit to 
make aggravated assault by strangulation, 
even of one’s romantic partner, an offense eli- 
gible for judicial diversion, and thus the fact of 
a defendant’s having committed that offense 
cannot support a denial of judicial diversion. 
The record did not support the denial in this 
case. State v. Hatfield, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 4 (Tenn. Crim. App. Jan. 3, 
2019). 


17 Judicial Diversion Not Properly Con- 
sidered. 

Case had to be remanded for a new sentenc- 
ing hearing for reconsideration of the trial 
court’s denial of diversion because the record 
showed that the trial court relied heavily on 
improper factors and determinations that were 
not supported by the record, including the com- 
mission of statutory rape for which there was 
insufficient evidence and defendant’s relation- 
ships with younger adult women. State v. Reno, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 627 
(Tenn. Crim. App. July 18, 2017). 

Trial court erred in denying defendant’s re- 
quest for judicial diversion because the trial 
court placed undue weight on the victim’s 
death, did not review all of the relevant factors, 
failed to explain whether the factors that were 
reviewed weighed in favor of or against the 
granting of diversion, and how those factors 
were weighed in reaching the decision. State v. 
White, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 492 (Tenn. Crim. App. July 3, 2018). 


18. Appeal. 

An appeal may be taken after entry of judg- 
ment when the trial court denies judicial diver- 
sion. State v. George, 830 S.W.2d 79, 1992 Tenn. 
Crim. App. LEXIS 215 (Tenn. Crim. App. 1992). 

The rule provisions for a rightful appeal 
based upon a judgment of conviction do not 
authorize an appeal of a certified question 
where defendant entered a best interest guilty 
plea and was judicially diverted pursuant to 
T.C.A. § 40-35-3138. State v. Norris, 47 S.W.3d 
457, 2000 Tenn. Crim. App. LEXIS 437 (Tenn. 
Crim. App. 2000). 

When a trial court placed on the record the 
court’s considerations for the grant or denial of 
judicial diversion, the determination should be 
given a presumption of reasonableness on ap- 
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peal and reviewed for an abuse of discretion, 
but, in the absence of appropriate consider- 
ations on the record, an appellate court should 
either remand for reconsideration or perform a 
de novo review. State v. King, 4382 S.W.3d 316, 
2014 Tenn. LEXIS 351 (Tenn. Apr. 23, 2014). 

Trial court’s denial of judicial diversion was 
reviewed de novo because the trial court did not 
consider applicable common law factors on the 
record. State v. King, 432 S.W.3d 316, 2014 
Tenn. LEXIS 351 (Tenn. Apr. 23, 2014). 


18.5. Appellate Review. 

Trial court did not mention any of the appli- 
cable factors and focused exclusively on the 
circumstances of the offense, plus the trial 
court conducted independent research and 
weighed this research heavily in the decision to 
deny judicial diversion under T.C.A. § 40-35- 
313; thus, the ruling was not entitled to a 
presumption of reasonableness, and the abuse . 
of discretion standard of review was not appro- 
priate, and because the record was sufficient for 
de novo review, the court addressed the issue. 
State v. Lacy, — $.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 375 (Tenn. Crim. App. May 12, 
2017). 

Trial court considered and weighed all appli- 
cable factors when justifying its decision on the 
record, and thus a presumption of reasonable- 
ness was applied on appeal to the denial of 
judicial diversion in this case. State v. Hatfield, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 4 
(Tenn. Crim. App. Jan. 3, 2019). 


19. Post-conviction Relief Not Available. 

Denial of appellant’s post-conviction relief 
petition was proper because, after appellant’s 
guilty plea, his criminal record was expunged, 
and a post-conviction relief action did not lie 
when the record had been expunged and no 
conviction existed; an expunged “conviction” 
was not a conviction within the meaning of 
Tennessee’s Post-Conviction Procedure Act, 
T.C.A. § 40-30-103. In addition, the trial court 
was correct in concluding that the petition was 
time-barred. Rodriguez v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 11 (Tenn. Crim. 
App. Jan. 7, 2013), affd, 437 S.W.3d 450, 2014 
Tenn. LEXIS 274 (Tenn. 2014). 


20. Revocation of Judicial Diversion 
Proper. 

Trial court did not abuse its discretion in 
finding that defendant violated the terms of 
defendant’s probated sentence and by revoking 
probation and ordering defendant to serve de- 
fendant’s sentence in confinement because de- 
fendant admitted to violating the terms of ju- 
dicial diversion, defendant admitted that 
defendant pleaded guilty to additional crimes 
and failed to report the arrests to the probation 
officer, and the trial court concluded that defen- 
dant failed to accept responsibility for defen- 
dant’s actions and was not generally sincere. 
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State v. Lambert, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 277 (Tenn. Crim. App. Apr. 
13, 2018). 


21. Tolling. 

Because a probation violation warrant was 
filed before defendant’s sentencing term was 
set to expire, the sentence did not expire and 
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the trial court retained jurisdiction to enter an 
order of conviction and sentence defendant to 
community corrections as the probation revoca- 
tion warrant tolled the limitation of time in 
which the trial court had to act to revoke 
probation. State v. Teffeteller, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 155 (Tenn. Crim. 
App. Feb. 28, 2018). 


40-35-314. Confinement in local jail or workhouse — Eligibility — 
Jurisdiction of sentencing court — Transfer for violation 
of jail rules — Participation in Work Program. 


(a) If confinement is directed, the court shall designate the place of confine- 
ment as a local jail or workhouse if required pursuant to § 40-35-104(b) or, if 
the sentence is eight (8) years or less and combined with periodic or split 
confinement not to exceed one (1) year, the court shall designate the place of 
confinement as a local jail or workhouse. If confinement in a local jail or 
workhouse is not mandated by § 40-35-104(b), § 40-35-306 or § 40-35-307, all 
convicted felons sentenced after November 1, 1989, to continuous confinement 
for a period of one (1) year or more shall be sentenced to the department of 
correction. After November 1, 1989, if a court sentences or has sentenced a 
defendant to a local jail or workhouse when the court was not authorized to do 
so by this chapter, it shall be deemed that the sentence was a sentence to the 
department, and the commissioner of correction shall have the authority to 
take the defendant into the custody of the department. 

(b)(1) When imposing the sentence to the local jail or workhouse, the 

defendant is eligible for release classification status as provided in this 

chapter; however, the court may specify an earlier percentage of eligibility 

for all programs except parole. This percentage shall be expressed in one (1) 

of the following numeric percentages: zero percent (0%), ten percent (10%), 

twenty percent (20%), thirty percent (30%), forty percent (40%) or fifty 

percent (50%); provided, that the percentage shall be no higher than the 

release eligibility percentage under § 40-35-501. 

(2) In the event the judgment does not specify a percentage as provided in 
subdivision (b)(1), the defendant shall be eligible for the programs, except 
parole, six (6) months prior to release eligibility date under § 40-35-501. 
(c) The court shall retain full jurisdiction over the defendant during the 

term of the sentence and may reduce or modify the sentence or may place the 
defendant on probation supervision where otherwise eligible. Following the 
first application, applications to reduce or to alter the manner of the service of 
the sentence may be made at no less than two (2) month intervals. 

(d) If a defendant serving a felony sentence violates any condition or rule of 
the local jail or workhouse, the court shall have full authority to sentence the 
defendant to continuous confinement in the department of correction for a 
period not to exceed the remainder of the full sentence originally imposed. 

(e) If a defendant serving a felony sentence in a local jail or workhouse 
develops medical problems that the local jail or workhouse is not equipped to 
treat, the court shall have full authority to transfer the defendant to the 
department of correction. If transfer is ordered under this subsection (e), the 
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court shall retain full jurisdiction over the defendant to reduce or modify the 


sentence. 


(f) Subsection (b) also applies to defendants sentenced to the department 
during the time the defendants are being housed in a local jail or workhouse 
awaiting transfer to the department as provided in § 40-35-212(d). 


(g)(1) Any defendant convicted of a felony and sentenced to serve such 
sentence in a local jail or workhouse pursuant to this section, § 40-35- 
104(b), § 40-35-306, or § 40-35-307 shall be ordered, as a part of the 
sentence, to participate in any work program operated by the jail or 
workhouse in which the defendant is incarcerated. 

(2) The sheriff may opt the county out of the requirements of this 
subsection (g) if the sheriffs local jail or workhouse does not operate a work 
program or, if it does operate such a program, the increased number of 
inmates participating would exceed the sheriffs ability to provide security, 


transportation, or requested work projects. 
(3) The sheriff may excuse any one (1) or more individual inmates 
sentenced to the work program if, in the judgment of the sheriff: 
(A) The inmate would pose a security or escape risk to the public or 
other inmates if allowed to participate in a work program outside the 


facility; 


(B) The inmate has physical or mental health conditions that would 
preclude the inmate from successfully participating in a work program or 
would endanger others if allowed to participate; or 

(C) The county cannot afford to provide the security or transportation 
for one (1) or more inmates sentenced to the work program pursuant to 


this section. 


(4) Any inmate who knowingly refuses to participate in a work program 
after being sentenced to do so pursuant to this section shall be considered to 
have violated a rule of the local jail or workhouse and the court may act upon 
such violation as provided in subsection (d). 

(5) The liability of any county whose local jail or workhouse operates a 
work program shall not be increased or changed solely because the work 
program uses inmates sentenced to the program pursuant to this subsection 


(g). 


History. 
Acts 1989, ch. 591, § 6; 1991, ch. 374, § 3; 
2013, ch. 168, § 1. 


Sentencing Commission Comments. This 
section contains a major alteration in prior law 
regarding the availability of local facilities for 
continuous incarceration purposes. Section 40- 
35-212 provides that, with certain exceptions, 
all felony sentences, where incarceration is 
directed, must be served in the department of 
correction. Under the philosophy of this chap- 
ter, local facilities should be reserved for incar- 
ceration of sentences of less than one year, with 
certain exceptions. Local jails and workhouses 
are not prisons and, in many cases, do not have 
adequate facilities for housing offenders for 
extended periods of time. 


There are certain exceptions to this policy. 
First, as set forth in subsection (a), if the 
sentence is eight years or less and the defen- 
dant receives split or periodic confinement in 
conjunction with probation, then the defendant 
must be sentenced to a local jail or workhouse 
to serve this period of one year of less. Second, 
as provided in subsection (a), certain felons 
must be sentenced to local facilities if required 
pursuant to § 40-35-104(b), which is the “local 
option” incarceration provision. As noted in the 
comments to that section, counties may con- 
tract with the state to house felons. The third 
exception exists under § 40-35-211(2) for felony 
sentences which carry a minimum of one year 
and the judge imposes a sentence of less than 
one year; such sentences must be served in the 
local jail or workhouse. 
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If the defendant is sentenced to the local jail 
or workhouse as addressed above, the remain- 
ing provisions of this section deal with the 
administrative aspects of incarceration in a 
local facility. Subsection (b) follows prior law 
and permits the trial judge to specify an earlier 
eligibility date for all rehabilitative programs 
except for parole. Subsection (c) allows the 
court to modify the sentence at any time and to 
retain full jurisdiction for such purposes. 

Subsection (d) provides that, even though a 
defendant may be sentenced to a local facility, if 
the defendant becomes disruptive, the judge 
has the authority to sentence such defendant to 
the department. This is an exception to those 
other statutory provisions which prohibit incar- 
ceration in the department under the local 
option provisions. 

In some instances a felon sentenced to a local 
facility may require transfer to the department 
for medical reasons. In such cases, it would be 
unfair to the defendant to deprive the court of 
the authority to later modify his or her sentence 
which is usually prohibited for sentences to the 
department. Consequently, a prisoner trans- 
ferred to the department under this subsection 
may apply to the court for modification of his or 
her sentence. 

Subsection (f) permits the court to specify an 
earlier percentage of eligibility for rehabilita- 
tive programs, other than parole, for prisoners 
sentenced to the department but who are 
housed in local facilities awaiting transporta- 
tion to the department. The trial court may 
modify the sentence of a defendant sentenced to 
the department and housed in the local facility 
awaiting transportation. See § 40-35-212(d). 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4033, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
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106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2013, ch. 168, § 2 provided that the act, 
which added subsection (g), shall apply to any 
person sentenced to a local jail or workhouse 
pursuant to this section, § 40-35-104(b), § 40- 
35-306 or § 40-35-307 on or after July 1, 2013. 


Cross-References. 

Certain prisoners in local jails or work- 
houses, release on work-related programs, 
§ 41-2-147. 

Court to determine location and conditions of 
sentence, § 40-35-212. 

Court to impose determinate sentences only, 
§ 40-35-211. 

Execution of judgment, title 40, ch. 23. 

Probation, paroles, and pardons, title 40, ch. 
28. 

Release privileges, title 41, ch. 21, part 7. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 

Work programs, title 41, ch. 22. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Rayon), S$ 32.02, aeuber, oetog, .oa.e20U, 
32.256. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 45. 


Attorney General Opinions. 
Applicability, OAG 90-66, 1990 Tenn. AG 
LEXIS 66 (6/12/90). 


40-35-315. Jurisdiction of sentencing court to order work release. 


(a) In any case in which a defendant has been sentenced to a local jail or 
workhouse or is at a local jail or workhouse subject to § 40-35-212, and the 
administrative authority of the institution has not formulated a program for 
work release, the sentencing court shall have jurisdiction to order work release 
as a part of a sentence, either at the time of sentencing or as a part of any 
subsequent sentence modification, upon conditions to be set by the sentencing 
court. This section shall apply to convictions under § 55-10-401 after the 
mandatory minimum sentences have been served. 

(b)(1) Notwithstanding subsection (a), the sentencing court shall not be 

authorized to order work release as part of the sentence of a person convicted 

of a sexual offense or violent sexual offense as defined in § 40-39-202. 

(2) As used in subdivision (b)(1), “work release” includes any assignment 
to a work crew in which a prisoner is permitted to go out into the community, 
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whether supervised or unsupervised, but does not include a work assign- 
ment to TRICOR or any TRICOR facility. 


History. 
Acts 1989, ch. 591, § 6; 1990, ch. 980, § 27; 
2008, ch. 901, § 1. 


Sentencing Commission Comments. This 
section is new to Tennessee law and permits the 
judge to direct that the defendant be allowed to 
participate in work release. Judicially autho- 
rized work release is not permitted for convic- 
tions for driving under the influence until the 
mandatory minimum sentence has_ been 
served. However, see § 41-2-128 for the provi- 
sions of work release for certain DUI offenders 
in Shelby County. Work release is permitted 
only if the local facility has not already formu- 
lated a program for work release. See § 41-2- 
133. This exception does not conflict with § 40- 
35-307 dealing with periodic confinement, since 
that provision deals with intermittent confine- 
ment coupled with probation supervision. 


Compiler’s Notes. 
Former chapter 35, §§ 40-35-101 — 40-35- 


o 


112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101 — 40-43-1004, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 


Cross-References. 
Driving under the influence, § 55-10-401. 
Misdemeanor sentencing, § 40-35-302. 
Prisoner Rehabilitation Act, title 41, ch. 21, 
part 5. 
Sentencing alternatives, § 40-35-104. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-32-4. 


40-35-316. Jurisdiction of sentencing court to grant furloughs. 


(a) In any case in which a defendant has been sentenced to a local jail or 
workhouse or is at a local jail or workhouse subject to § 40-35-212, the 
sentencing court shall have jurisdiction to grant furlough for any medical, 
penological, rehabilitative or humane reason, upon conditions to be set by the 
sentencing court. This section shall apply to convictions under § 55-10-401 
after the mandatory minimum sentences have been served. 

(b) The sentencing court shall have no authority to grant a furlough to a 
defendant pursuant to the authority of subsection (a) for the purpose of 
allowing the defendant to work unless the defendant is held to and meets all 
of the eligibility and supervision requirements, testing standards and other 


criteria imposed by or pursuant to state law. 


History. 
Acts 1989, ch. 591, § 6; 1990, ch. 980, § 28; 
1997, ch. 514, § 1. 


Sentencing Commission Comments. This 
section provides that the judge may authorize a 
furlough for persons sentenced to the local jail 
or workhouse upon specific conditions set by 
the court. A furlough is not permitted for per- 
sons convicted of driving under the influence 
until they have served their mandatory mini- 
mum sentence. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 


§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-1112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Attorney General Opinions. 

Refusal to reinstate probation or grant fur- 
lough not appealable, OAG 98-0142, 1998 Tenn. 
AG LEXIS 142 (8/7/98). 
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40-35-317. Institutional disciplinary rules — Punishment for viola- 
tions. 


(a) Nothing contained in § 40-35-302, § 40-35-306, § 40-35-307 or § 40-35- 
314 shall prevent the official having responsibility for the custody and 
safekeeping of the defendant, as an alternative to the judicial remedy provided 
in those sections, from duly promulgating and enforcing reasonable disciplin- 
ary rules and procedures that provide for appropriate punishments for 
violations of any condition or rule of the institution in which the defendant is 
incarcerated, such as increasing the amount of time the defendant must serve 
in confinement or by changing the conditions of the defendant’s confinement, 
or both. Any increase in the amount of time to be served shall not exceed the 
full sentence originally imposed by the court. 

(b) Officials having responsibility for the custody and safekeeping of defen- 
dants may promulgate and enforce reasonable disciplinary rules and proce- 
dures requiring all able-bodied inmates to participate in work programs. The 
rules and procedures may provide appropriate punishments for inmates who 
refuse to work, including, but not limited to, increasing the amount of time the 
defendant must serve in confinement or changing the conditions of the 
defendant’s confinement, or both. Any increase in the amount of time a 
defendant must serve for refusing to participate in a work program shall not 
exceed the sentence originally imposed by the court. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. This 
section permits the administrative authority of 
local facilities to promulgate reasonable disci- 
plinary rules for persons sentenced to the local 
jails and workhouses. 


Compiler’s Notes. 
The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 


have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Punishment of inmates, title 41, ch. 21, part 
4. 

Regulation and care of inmates, title 41, ch. 
21, part 2. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.122. 


40-35-318. Institutional rehabilitation programs — Eligibility. 


(a) If a defendant is sentenced to confinement in a local jail or workhouse, 
the sheriff or other authority having jurisdiction of the institution shall be 
empowered and may place the defendant on the rehabilitative programs for 
which the defendant is eligible under rules and regulations adopted by the 
institution. 

(b) If a defendant is sentenced to confinement in an institution of the 
department of correction, the commissioner or the commissioner’s designee 
having jurisdiction of the institution shall be empowered and may place the 
defendant on the rehabilitation program for which the defendant is eligible 
under the policies and procedures of the department. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. Sub- 
section (a) permits the administrative author- 
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ity for local jails and workhouses to place de- 
fendants in rehabilitation programs. 
Subsection (b) follows prior law and permits the 
department of correction to create policies and 
procedures for eligibility for persons sentenced 
to state facilities. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 
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Cross-References. 
Execution of judgment, title 40, ch. 23. 
Prisoner Rehabilitation Act, title 41, ch. 21, 
part 5. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.122. 


40-35-319. Place of confinement if not otherwise provided for — Final- 


ity of judgment. 


(a) If a defendant convicted of a felony does not receive another type of 


sentence authorized by this chapter or if a defendant convicted of a felony is 
either not granted or is ineligible for another sentence authorized by this 
chapter, the place of confinement shall be designated as the department of 
correction unless prohibited by other statutes. 

(b) Except as provided in § 40-35-212(d) or Rule 35(b) of the Tennessee 
Rules of Criminal Procedure, once the judgment becomes final in the trial 
court, the court shall have no jurisdiction or authority to change the sentence 


in any manner. 


History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. If in- 
carceration is ordered, felony sentences must 
be served in the department of correction. As 
noted in the comments to § 40-35-314, certain 
felony sentences, under local option contracts, 
must be served in local facilities. Further, 
felony sentences of one year and split confine- 
ment sentences must also be served in local 
jails or workhouses. 

Subsection (b) provides that defendants sen- 
tenced to the department are eligible for sen- 
tence modification while awaiting transporta- 
tion to the department pursuant to § 40-35- 
212(d). Sentencing modification may also occur 
within 120 days of sentence imposition as set 


forth in Rule 35(b) of the Tennessee Rules of 
Criminal Procedure. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Execution of judgment, title 40, ch. 23. 
Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 38.202, 32.257. 


40-35-320. Restitution to the state by adult defendant for confinement 
costs of juvenile involved in same or related criminal act. 


(a) Whenever an adult defendant is convicted of an offense arising from the 
same criminal act or conduct or a related criminal act or conduct that resulted 
in an adjudication of delinquency against a juvenile and resulted in the 
treatment and confinement of the juvenile in a department of correction 
facility for a period that is anticipated to be in excess of ninety (90) days, the 
sentencing court may order the adult defendant to make restitution to the 
state in an amount not greater than sixteen thousand five hundred fifty-eight 
dollars ($16,558) or an amount at least equal to the average daily cost of 
treating and confining a juvenile in this state multiplied by the average length 
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’ of time a juvenile in this state is treated and confined by the department, 
whichever figure is greater. The average daily cost and average stay in the 
department shall be determined on an annual basis by the commissioner. If it 
is anticipated that the period of treatment and confinement will be less than 
ninety (90) days or that the juvenile may receive an alternative form of 
treatment, including, but not limited to, probation, the sentencing court may 
order the adult defendant to make restitution to the state in an amount at least 
equal to the anticipated cost of classifying, treating, confining or supervising 
the juvenile for the period of time the juvenile is anticipated to be within the 
custody and control of the department. If the court finds that because of the 
adult defendant’s conduct, the juvenile’s period of treatment and rehabilitation 
will be substantially longer than the average or will require special services 
such as drug or alcohol rehabilitation, the judge may order the adult defendant 
to make restitution in an amount not to exceed the estimated cost of providing 
the necessary treatment and rehabilitation services for the juvenile for the 
period of time that the services will be required. The estimated costs shall be 
based upon evidence presented at the sentencing hearing concerning the 
disposition of the juvenile, the anticipated length of the juvenile’s rehabilita- 
tion and any special treatment services the juvenile may require. 

(b) Before determining whether an order of restitution as authorized by this 
section is appropriate and the amount of the order if one is appropriate, the 
sentencing court shall conduct a separate hearing on the issues at which both 
the adult defendant and the state shall be allowed to be heard and present 
evidence. The hearing may be held in conjunction with or at the same time as 
the adult defendant’s regular sentencing hearing. 

(c) Any order of restitution entered pursuant to this section is in addition to 
any other fine or penalty imposed by the court for the offense for which the 
adult defendant was convicted. 

(d) Restitution ordered pursuant to this section shall be paid to the clerk of 
the sentencing court who shall remit the money to the state treasurer for 
deposit into the state general fund. Funds collected pursuant to this section 
shall be used to improve the department of children’s services’ treatment and 
rehabilitation services. The clerk is allowed to retain one percent (1%) of all 
funds collected pursuant to this section for administrative costs. 

(e) The state may collect a restitution order entered pursuant to this section 
in the same manner as a judgment in a civil action. 


History. 
Acts 1989, ch. 591, § 6. 


40-35-321. Collection of biological specimens for DNA analysis — 
Persons convicted of certain offenses — Condition of 
release from imprisonment. 


(a) As used in this section, unless the context otherwise requires, “DNA 
analysis” means the process through which deoxyribonucleic acid (DNA) in a 
human biological specimen is analyzed and compared with DNA from another 
biological specimen for identification purposes. 

(b) When a court sentences a person convicted of violating or attempting to 
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violate § 39-13-502, § 39-13-5038, § 39-13-504, § 39-13-505, § 39-13-522, 
§ 39-13-531 or § 39-15-302 or when a juvenile court adjudicates a person to be 
a delinquent child for violating or attempting to violate § 39-13-502, § 39-13- 
503, § 39-13-504, § 39-13-505, § 39-13-522, § 39-13-531 or § 39-15-302, it 
shall order the person to provide a biological specimen for the purpose of DNA 
analysis as defined in subsection (a). If the person is not incarcerated at the 
time of sentencing, the order shall require the person to report to the probation 
division of the department charged by law with the supervision of probation- 
ers, which shall gather the specimen. If a probation officer is not available to 
gather the specimen, the court may designate a person to do so. The cost of 
taking, processing and storing the specimen shall be paid by the defendant and 
shall be collected by the probation officer in the same manner as other fees. If 
the person is incarcerated at the time of sentencing, the order shall require the 
chief administrative officer of the institution of incarceration to designate a 
qualified person to gather the specimen. The biological specimen shall be 
forwarded by the approved agency or entity collecting the specimen to the 
Tennessee bureau of investigation, which shall maintain it as provided in 
§ 38-6-113. The court shall make the providing of the specimen a condition of 
probation or community correction if either is granted. 
(c) If a person convicted of violating or attempting to violate § 39-13-502, 
§ 39-13-5038, § 39-13-504, § 39-13-505, § 39-13-522 or § 39-15-302 and com- 
mitted to the custody of the commissioner of correction for a term of impris- 
onment has not provided a biological specimen for the purpose of DNA analysis 
as defined in subsection (a), the commissioner or the chief administrative 
officer of a local jail shall order the person to provide a biological specimen for 
the purpose of DNA analysis before completion of the person’s term of 
imprisonment. The biological specimen shall be forwarded by the approved 
agency or entity collecting the specimen to the Tennessee bureau of investiga- 
tion which shall maintain it as provided in § 38-6-113. No person shall be 
released on parole or otherwise unless and until the person has provided the 
specimen required by this subsection (c). 
(d)(1) When a court sentences a person convicted of any felony offense 
committed on or after July 1, 1998, or any misdemeanor offense, the 
conviction for which requires the defendant to register as a sexual offender 
pursuant to chapter 39, part 2 of this title, on or after July 1, 2007, it shall 
order the person to provide a biological specimen for the purpose of DNA 
analysis as defined in subsection (a). If the person is not incarcerated at the 
time of sentencing, the order shall require the person to report to the 
probation division of the department charged by law with the supervision of 
probationers, which shall gather the specimen. If a probation officer is not 
available to gather the specimen, the court may designate a person to do so. 
The cost of taking, processing and storing the specimen shall be paid by the 
defendant and shall be collected by the probation officer in the same manner 
as other fees. If the person is incarcerated at the time of sentencing, the 
order shall require the chief administrative officer of the institution of 
incarceration to designate a qualified person to gather the specimen. The 
biological specimen shall be forwarded by the approved agency or entity 
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collecting the specimen to the Tennessee bureau of investigation, which shall 
maintain it as provided in § 38-6-113. The court shall make the providing of 
the specimen a condition of probation or community correction if either is 
granted. 

(2) If a person convicted of any felony offense or any applicable misde- 

meanor offense and committed to the custody of the commissioner of 
correction for a term of imprisonment or sentenced to a period of confinement 
in a county jail or workhouse has not provided a biological specimen for the 
purpose of DNA analysis as defined in subsection (a), the commissioner or 
the chief administrative officer of a local jail may order the person to provide 
a biological specimen for the purpose of DNA analysis before completion of 
the person’s term of imprisonment. The biological specimen shall be for- 
warded by the approved agency or entity collecting the specimen to the 
Tennessee bureau of investigation, which shall maintain it as provided in 
§ 38-6-113. 
(e)(1) When a person is arrested on or after January 1, 2008, for the 
commission of a violent felony as defined in subdivision (e)(3), the person 
shall have a biological specimen taken for the purpose of DNA analysis to 
determine identification characteristics specific to the person as defined in 
subsection (a). After a determination by a magistrate or a grand jury that 
probable cause exists for the arrest, but prior to the person’s release from 
custody, the arresting authority shall take the sample using a buccal swab 
collection kit for DNA testing. The biological specimen shall be collected by 
the arresting authority in accordance with the uniform procedures estab- 
lished by the Tennessee bureau of investigation, pursuant to § 38-6-113 and 
shall be forwarded by the arresting authority to the Tennessee bureau of 
investigation, which shall maintain the sample as provided in § 38-6-113. 
The court or magistrate shall make the provision of a specimen a condition 
of the person’s release on bond or recognizance if bond or recognizance is 
granted. 

(2) The clerk of the court in which the charges against a person described 
in subdivision (e)(1) are disposed of shall notify the Tennessee bureau of 
investigation of final disposition of the criminal proceedings. If the charge for 
which the sample was taken is dismissed or the defendant is acquitted at 
trial, then the bureau shall destroy the sample and all records of the sample; 
provided, that there is no other pending qualifying warrant or capias for an 
arrest or felony conviction that would otherwise require that the sample 
remain in the data bank. 

(3) As used in this subsection (e), “violent felony” means: 

(A) First or second degree murder; 

(B) Aggravated kidnapping or especially aggravated kidnapping; 

(C) Aggravated assault; 

(D) Aggravated child abuse; 

(EF) Robbery, aggravated robbery or especially aggravated robbery; 

(F) Aggravated burglary or especially aggravated burglary; 

(G) Carjacking; 

(H) Sexual battery, sexual battery by an authority figure or aggravated 
sexual battery; 
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(I) Statutory rape by an authority figure or aggravated statutory rape; 
(J) Rape, aggravated rape, rape of a child or aggravated rape of a child; 
(K) Aggravated arson; 

(L) Attempt, under § 39-12-101, to commit any of the offenses enumer- 

ated in this subdivision (e)(3); 

(M) Solicitation, under § 39-12-102, to commit any of the offenses 

enumerated in this subdivision (e)(3); . 

(N) Conspiracy, under § 39-12-103, to commit any of the offenses 

enumerated in this subdivision (e)(3); 

(O) Criminal responsibility, under § 39-11-402(2), for any of the of- 

fenses enumerated in this subdivision (e)(3); 

(P) Facilitating the commission, under § 39-11-4038, of any of the 

offenses enumerated in this subdivision (e)(3); 

(Q) Being an accessory after the fact, under § 39-11-411, to any of the 


offenses enumerated in this subdivision (e)(3); 
(R) Aggravated vehicular homicide; 
(S) Criminally negligent homicide; 


(T) Reckless homicide; 
(U) Vehicular homicide; or 
(V) Voluntary manslaughter. 


History. 

Acts 1991, ch. 480, § 2; 1995, ch. 11, §§ 1, 2; 
1995, ch. 131, §§ 2, 3; 1995, ch. 382, § 1; 1998, 
ch. 1028, §§ 1, 2; 2007, ch. 77, §§ 1, 2; 2007, ch. 
2200 a: 2010, ch. 964, § 2; 2012, ch. 965, § i 
2012, ch. 996, 88 A 


Compiler’s Notes. 

Acts 2007, ch. 225, § 1 provided that the act, 
which added subsection (e), shall be known and 
may be cited as the “Johnia Berry Act of 2007.” 

Acts 2007, ch. 225, § 4 provided that the 
DNA office within the Knoxville regional crime 
laboratory of the Tennessee bureau of investi- 
gation shall be named and known as the “Joh- 
nia Berry DNA Office.” 

Acts 2007, ch. 225, § 5 provided that the act, 
which added subsection (e), shall apply to any 
person arrested for an applicable offense on or 
after January 1, 2008. 


Cross-References. 
DNA analysis, admissibility in evidence, 
§ 24-7-118. 


Post-conviction DNA Analysis Act of 2001, 
title 40, ch. 30, part 4. 


Attorney General Opinions. 

Duty to destroy DNA samples and records of 
samples. OAG 10-117, 2010 Tenn. AG LEXIS 
123 (12/21/10). 

The plain language of T.C.A. §§ 40-35-321(b) 
and (d)(1), as amended by Chapter 996, makes 
those provisions applicable to persons who are 
not incarcerated at the time of sentencing and 
who provide DNA specimens on or after May 
10, 2012, the effective date of the amendments. 
The application of the statute as amended to 
such persons convicted before the effective date 
of the amendments is not prohibited by either 
the Tennessee or the United States Constitu- 
tion. OAG 13-06, 2018 Tenn. AG LEXIS 6 
(1/17/13). 


NOTES TO DECISIONS 


1. Collection and Maintenance of DNA 
Samples. 

T.C.A. § 40-35-321 was constitutional as ap- 
plied to defendant, and therefore the trial court 
did not err by denying his motion to suppress, 
because the blood draw and its subsequent 
analysis were reasonable under all of the cir- 
cumstances, which included the facts that, in- 
ter alia: (1) The gravity of the public concern 


served by the searches was significant, given 
that DNA more accurately identified those who 
committed and were convicted of felonies; and 
(2) § 40-35-321 clearly and unambiguously 
specified who was subject to the searches. State 
v. Scarborough, 201 S.W.3d 607, 2006 Tenn. 
LEXIS 758 (Tenn. 2006). 

Taking of a blood sample from a convicted 
and incarcerated felon pursuant to T.C.A. § 40- 
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35-321 is a search, but it does not violate the 
U.S. Const. amend. 4 or Tenn. Const. art. I, § 7 
when it is reasonable under the totality of the 
circumstances. State v. Scarborough, 201 
S.W.3d 607, 2006 Tenn. LEXIS 758 (Tenn. 
2006). 

Defendant validly consented the taking of his 
blood and subsequent DNA testing while incar- 
cerated because, inter alia: (1) Defendant was 
verbally informed that he could refuse to con- 
sent to the blood draw; (2) Defendant was 
provided with a written form on which he could 
indicate his consent or refusal to consent; and 
(3) Defendant admitted that he was aware that 
T.C.A. § 40-35-321 did not apply to him as he 
had not been convicted of any of the predicate 
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offenses. State v. Scarborough, 201 S.W.3d 607, 
2006 Tenn. LEXIS 758 (Tenn. 2006). 

Where defendant submitted to blood draw 
and signed a consent form while imprisoned on 
an attempted theft charge, and a report indi- 
cated a DNA match between defendant and 
DNA evidence collected in an aggravated rape 
case, trial court did not err by denying his 
motion to suppress; warrantless taking of de- 
fendant’s blood pursuant to T.C.A. § 40-35-321 
while in custody for an unrelated offense did 
not violate his fourth amendment rights 
against search and seizures. State v. Cannon, 
254 S.W.3d 287, 2008 Tenn. LEXIS 278 (Tenn. 
Apr. 29, 2008). 


40-35-322. Preservation of evidence in death penalty cases. 


(a) For purposes of this section: 

(1) “Biological evidence” is any identifiable biological material that was 
collected as part of a criminal investigation or that may reasonably be used 
to incriminate or exculpate a person charged with a criminal offense; 

(2) “Biological evidence” includes the contents of a sexual assault exami- 
nation kit or any item that contains blood, semen, hair, saliva, skin tissue, 
fingernail scrapings, bone, bodily fluids, or other identifiable biological 
material, and applies whether the material is catalogued separately or is 
present on other evidence collected; and 

(3) “Biological evidence” does not include perishable liquid or tissue 
specimens collected for toxicological analysis. 

(b) All biological evidence collected for a criminal offense or offenses in 
which one (1) or more of the defendants received a sentence of death based 
upon the same criminal acts, whether the defendants were tried separately or 
together, shall be preserved until all defendants receiving a death sentence 
based on the same conduct are executed, otherwise die, or all related charges 
for which the defendants were convicted are dismissed. 

(c) Biological evidence required to be preserved by this section shall be 
preserved as follows: 

(1) By the investigating law enforcement agency or agencies for biological 
evidence that was collected for the case but never introduced at a trial; and 

(2) By the clerk of the court in which any biological evidence was 
introduced at the defendant’s trial. 

(d) If the origin of a biological sample is well documented through photo- 
graphs or case files, and the sample was taken from a larger piece of evidence, 
only the documented biological sample is required to be preserved. 

(e) This section shall apply to: 

(1) All applicable biological evidence that is collected on or after April 27, 
2016; and 

(2) All applicable biological evidence that was collected prior to April 27, 
2016, and is in the custody of, and being preserved by, a court clerk or law 
enforcement agency or agencies. 
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History. 
Acts 2016, ch. 988, § 1. 


Cross-References. 
Execution of judgment, § 40-23-101. 
Official misconduct, § 39-16-402. 


40-35-323. Grants to fund reentry programs — Grant proposals. 


(a) The department of correction shall make four (4) grants in the amount of 
two hundred fifty thousand dollars ($250,000) each to local county sheriff or 
probation departments to fund reentry programs that reduce recidivism and 
probation revocations. The department shall set the guidelines for the request 
for grant proposals. Priority shall be given to grant proposals that include one 
(1) or more of the following characteristics: | 

(1) Programs that seek a targeted reduction in recidivism or probation 
revocations; 

(2) Programs that identify potential participants by use of a validated risk 
assessment tool designed for its intended use and target the most intensive 
supervision and treatment for people at a high risk of reoffending; 

(3) Programs that use evidence-based rehabilitative services designed to 
address primarily criminogenic needs; 

(4) Programs that must be evaluated annually for effectiveness using a 
nationally recognized assessment, such as the correctional program check- 
list and correctional program assessment inventory; and 

(5) Programs that advance interventions that are tailored to fit the 
learning styles, motivation, and strengths of individual participants. 

(b) No more than seventy-five percent (75%) of available grant funds shall 
be provided upfront to the recipient to continue or establish a program that 
meets the requirements of this section. The remaining amount of grant funds 
shall be awarded only if the recipient meets clearly measurable outcomes 
aimed at reducing recidivism or probation revocations as agreed upon between 
the department and the grant recipient. 

(c)(1) For county sheriff department recipients, the measureable outcomes 

shall include a percentage reduction in recidivism among those who are 

incarcerated in the county jail at the time the grant is awarded. 

(2) For the purposes of this section, “recidivism” means the percentage of 
convicted misdemeanants, locally-sentenced felons, or state-sentenced fel- 
ons, who are incarcerated in a state or local facility within three (3) years of 
the year in which such persons were released from incarceration from the 
recipients’ facility. 

(3) The baseline for this rate shall be an average of the three (3) fiscal 
years immediately preceding the fiscal year in which the grant is awarded. 
(d)(1) For county probation department recipients, the measureable out- 
comes shall include a percentage reduction in probation revocations among 
those persons under the probation department’s supervision at the time the 
grant is awarded. | 

(2) For purposes of this subsection, “percentage reduction in probation 
revocations” means the percentage of people on supervised probation in the 
county who are subsequently admitted to the local jail or state department 
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of correction after revocation of their supervision. 

(3) The baseline for this rate shall be an average of the three (3) fiscal 
years immediately preceding the fiscal year in which the grant is awarded. 
(e) The monies appropriated to fund this section shall be used to supple- 

ment, not supplant, any other state or county appropriation for the recipient. 

(f) No later than December 31 of each year, the department of correction 
shall report to the speaker of the house of representatives and speaker of the 
senate the grants awarded pursuant to this section and the results of the 
measurable outcomes agreed upon between the department and recipients for 
the previous fiscal year. The report shall be made available publicly on the 
department of correction’s website. 

(g) For the purposes of this section, “probation department” does not mean 
the department of correction probation department or its offices. 

(h) For the purposes of this section, an eligible program participant is a 
convicted misdemeanant, locally-sentenced felon, or state-sentenced felon who 
will be incarcerated for such a period of time that will allow for completion of 
the program before release from incarceration or expiration of sentence; 
provided, that the offender must not be transported to serve their sentence in 
a state prison in the custody of the department of correction after successful 
completion of the program. 


History. “For the purposes” for “For purposes”, inserted 
Acts 2018, ch. 1051, § 1; 2019, ch. 249, 8§ 1, “ locally-sentenced felons, or state-sentenced 
2. felons,”, substituted “a state or local” for “any 


state or local”, and substituted “such persons 


(GET Taam les were” for “they were”; and added (h). 


For the Preamble to the act concerning pro- 
bation reentry programs, see Acts 2018, ch. pPffective Dates. 


1051. Acts 2019, ch. 249, § 3. July 1, 2019. 
Amendments. 
The 2019 amendment, in (c)(2), substituted 
PART 4 


APPEAL OF SENTENCE 


40-35-401. Appeal of sentence by defendant — Time for filing — 
Grounds — Determination — Standard. 


(a) The defendant in a criminal case may appeal from the length, range or 
the manner of service of the sentence imposed by the sentencing court. The 
defendant may also appeal the imposition of consecutive sentences. An appeal 
pursuant to this section shall be taken within the same time and in the same 
manner as other appeals in criminal cases. If there is an appeal of the 
conviction, the appeal of the sentence shall be taken at the same time. There 
is no appellate review of the sentence in a postconviction or habeas corpus 
proceeding. 

(b) An appeal from a sentence may be on one (1) or more of the following 
grounds: 
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(1) The sentence was not imposed in accordance with this chapter; 
(2) The sentence is excessive under the sentencing considerations set out 


in §§ 40-35-103 and 40-35-210; or 


(3) The sentence is inconsistent with the purposes of sentencing set out in 


8§ 40-35-102 and 40-35-103. 


(c) If a sentence is appealed, the appellate court may: 


(1) Dismiss the appeal; 


(2) Affirm, reduce, vacate or set aside the sentence imposed; 
(3) Remand the case or direct the entry of an appropriate sentence or 


order; or 


(4) Direct any further proceedings appropriate or required under the 


circumstances. 


(d) When reviewing sentencing issues raised pursuant to subsection (a), 
including the granting or denial of probation and the length of sentence, the 
appellate court shall conduct a de novo review on the record of the issues. The 
review shall be conducted with a presumption that the determinations made 
by the court from which the appeal is taken are correct. 


History. 
Acts 1989, ch. 591, § 6; 2005, ch. 353, § 8. 


Sentencing Commission Comments. This 
section permits appellate review of all sentenc- 
ing determinations. The primary change from 
prior law is that appellate review, while still de 
novo, must be conducted with “a presumption 
that the determinations made by the court from 
which the appeal is taken are correct.” There- 
fore, the burden of showing that the sentence is 
improper is upon the appealing party. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A,, 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2005, ch. 353, § 18 provided that the 
act, which amended subsection (b), shall apply 
to sentencing for criminal offenses committed 
on or after June 7, 2005. Offenses committed 
prior to June 7, 2005, shall be governed by prior 


law, which shall apply in all respects. However, 
for defendants who are sentenced after June 7, 
2005, for offenses committed on or after July 1, 
1982, the defendant may elect to be sentenced 
under the provisions of the act by executing a 
waiver of such defendant’s ex post facto protec- 
tions. Upon executing such a waiver, all provi- 
sions of the act shall apply to the defendant. 

Acts 2005, ch. 353, § 19 provided that the 
act, which amended subsection (b), shall have 
no application to sentencing for persons con- 
victed of murder in the first degree, which shall 
be governed by the provisions of §§ 39-13-202 
— 39-13-208. 


Cross-References. 
Appeals, T.R.A.P. 3, 4, title 40, ch. 26. 
Classification of offenses, § 40-35-110. 
Enhancement factors, § 40-35-114. 
Mitigating factors, § 40-35-1138. 
Penalties and misdemeanors, § 40-35-111. 
Post-conviction procedure, title 40, ch. 30. 
Sentence ranges, § 40-35-112. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 12.41, 22.134, 32.80, 32.163, 
321221, 321272 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-37-1. 


Law Reviews. 

Judicial Discretion Under the New Tennes- 
see Criminal Sentencing Reform Act of 1982 
(Thomas A. Wiseman, Jr.), 18 No. 4 Tenn. B.J. 
13 (1982). 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Applicability. 

. Burden of Proof. 

. Proper Sentencing Considerations. 
Review. 

—Standard of Review. 

. —Factors for Consideration. 

. —Sentence Upheld on Appeal. 

. —Denial of Probation Affirmed. 
11. Denial of Alternative Sentencing Proper. 
13. Reversal or Resentencing. 


WCHONBHMTARWONE 


1. Constitutionality. 

There is no authority for the position that 
legislative changes in the standard of review by 
appellate courts are ex post facto law. This 
chapter does not increase the punishment be- 
yond that provided when the offense was cre- 
ated, nor does it meet any other category of ex 
post facto law as found in Davis v. Beeler, 185 
Tenn. 638, 207 S.W.2d 343 (1947). State v. 
Ashby, 823 $.W.2d 166, 1991 Tenn. LEXIS 489 
(Tenn. 1991). 


2. Applicability. 

State’s reliance on T.C.A. § 40-35-401(c)(4) 
was misplaced and the statute did not restrict 
the jurisdiction of the court of criminal appeals 
in the manner suggested; § 40-35-401 simply 
limited the relief that the appellate court may 
offer when reviewing appeals of sentences and 
did not prevent the court from considering 
issues besides those related to sentencing, and 
the provision applied equally to situations in 
which the defendant pleaded guilty and ap- 
pealed his sentences and to those in which he 
pleaded not guilty, was found guilty, and ap- 
pealed the sentence and conviction. State v. 
Yoreck, 133 S.W.3d 606, 2004 Tenn. LEXIS 330 
(Tenn. 2004). 

Defendant’s appeal from the trial court res- 
titution order on his reckless endangerment 
conviction was dismissed for lack of jurisdiction 
as the restitution order was incomplete and 
interlocutory in nature where the trial court 
intended to further adjudicate the particulars 
of payment at a future date. State v. Comer, 278 
S.W.3d 758, 2008 Tenn. Crim. App. LEXIS 296 
(Tenn. Crim. App. Apr. 21, 2008). 


3. Burden of Proof. 

Burden is upon the appealing party to dem- 
onstrate that a sentence is improper. State v. 
Cooper, 336 S.W.3d 522, 2011 Tenn. LEXIS 191 
(Tenn. Mar. 4, 2011). 

Party appealing a sentence has the burden of 
demonstrating its impropriety. State v. Sims, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 814 
(Tenn. Crim. App. Sept. 5, 2017). 

Defendant bears the burden of establishing 
that defendant’s sentence is improper. State v. 


Odum, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 973 (Tenn. Crim. App. Nov. 20, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
112 (Tenn. Feb. 15, 2018). 


4, Proper Sentencing Considerations. 

Notwithstanding the trial court’s reliance on 
an erroneous enhancement factor, its imposi- 
tion of three-year sentences, which were within 
the sentencing range, was supported by the 
reasons it articulated in the record, including 
the need for deterrence; therefore, the interme- 
diate appellate court erred in reducing defen- 
dant’s sentence. State v. Bise, 380 S.W.3d 682, 
2012 Tenn. LEXIS 645 (Tenn. Sept. 26, 2012). 

Trial court did not err in ordering defendant 
to serve the maximum consecutive misde- 
meanor sentences after he pleaded guilty to 
leaving the scene of an accident and Driving 
Under the Influence (DUI) because it found 
that defendant had recently been in trouble 
with the law on several occasions and that he 
had a problem with his temper; while on bond, 
defendant twice cut off his alcohol monitoring 
bracelet and was arrested on multiple occasions 
for DUI. State v. Layhew, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 19 (Tenn. Crim. App. 
Jan. 13, 2017). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum punish- 
ment of twenty-five years for his attempted 
first degree murder conviction because it per- 
formed an extensive analysis evidencing its 
reasons for imposing the maximum sentence; 
the trial court specifically stated that it consid- 
ered the purposes and principles of the 1989 
Sentencing Act, and it placed on the record 
what enhancement and mitigating factors it 
considered. State v. Scott, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 28 (Tenn. Crim. App. 
Jan. 17, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 285 (Tenn. May 16, 2018). 

Trial court did not abuse its discretion by 
enhancing defendant’s sentences, and the 
length of the sentences were not excessive, 
because although the trial court misapplied two 
enhancement factors, it properly applied two 
other enhancement factors. State v. Burnett, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 158 
(Tenn. Crim. App. Feb. 28, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 439 
(Tenn. July 18, 2018). 

Trial court properly ordered consecutive sen- 
tencing because the sentences were reasonably 
related to the severity of the offenses, and 
defendant was a dangerous offender; defendant 
operated a vehicle under the influence of alco- 
hol, he allowed children into the vehicle, none 
of the children wore seatbelts, and defendant 
chose to drive over a hill at speeds up to one 
hundred miles per hour. State v. Burnett, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 158 
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(Tenn. Crim. App. Feb. 28, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 439 
(Tenn. July 18, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant for theft of merchandise 
of $500 or less because the held a hearing and 
considered defendant’s prior felony theft con- 
viction and the facts of defendant’s theft of 
merchandise from a retail store, defendant’s 
problem with stealing things, and defendant’s 
medical records and sentenced defendant to a 
within-range sentence of eleven months and 
twenty-nine days, ordering defendant to serve 
six months in incarceration. State v. Craig, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 282 
(Tenn. Crim. App. Apr. 16, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 530 (Tenn. 
Aug. 13, 2018). 

Twelve-year sentence imposed upon defen- 
dant for his conviction for vandalism was not 
excessive because the trial court properly ad- 
dressed the statutory factors it considered and 
the reasons for the sentence; the trial court 
determined that the level of damage defendant 
imposed was particularly great and that defen- 
dant demonstrated no remorse of any kind and 
posed a high risk for violence and thus, found 
the enhancing factors severely outweighed the 
applicable mitigating factors. State v. Swinford, 
— §8.W.3d —, 2018 Tenn. Crim. App. LEXIS 292 
(Tenn. Crim. App. Apr. 17, 2018). 

Trial court did not abuse its discretion in 
determining the length of defendant’s sentence 
because it appropriately weighed the enhanc- 
ing and mitigating factors; defendant had a 
previous history of criminal convictions or 
criminal behavior, he was a leader in the com- 
mission of an offense involving two or more 
criminal actors, and before trial or sentencing, 
he failed to comply with the conditions of a 
sentence involving release into the community. 
State v. Madden, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 429 (Tenn. Crim. App. June 
5, 2018). 


5. Review. 

The burden of showing that a sentence is 
improper is upon the defendant; however, the 
presumption of correctness which accompanies 
the trial court’s action is conditioned upon the 
affirmative showing in the record that the trial 
court considered the sentencing principles and 
all relevant facts and circumstances. State v. 
Ashby, 823 S.W.2d 166, 1991 Tenn. LEXIS 489 
(Tenn. 1991); State v. Butler, 900 S.W.2d 305, 
1994 Tenn. Crim. App. LEXIS 585 (Tenn. Crim. 
App. 1994). 

If the trial court applies inappropriate factors 
or otherwise fails to follow this chapter, the 
sentence’s presumption of correctness falls. 
State v. Shelton, 854 S.W.2d 116, 1992 Tenn. 
Crim. App. LEXIS 800 (Tenn. Crim. App. 1992). 

Where the defendant was convicted of mul- 
tiple offenses and where the trial judge did not 
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make separate findings as to which enhance- 
ment factors applied to which convictions, even 
though each of the sentences was enhanced 
within the appropriate range, without the clas- 
sification of applicable factors to certain crimes, 
an adequate review on appeal was not possible. 
State v. Chrisman, 885 S.W.2d 834, 1994 Tenn. 
Crim. App. LEXIS 359 (Tenn. Crim. App. 1994). 

Failure to include a transcript of the trial 
made it impossible for the reviewing court to 
conduct an appropriate de novo consideration 
of the case or to determine whether the trial 
court erred in its determinations. State v. 
Hayes, 894 S.W.2d 298, 1994 Tenn. Crim. App. 
LEXIS 643 (Tenn. Crim. App. 1994). 

State, as appellee, may raise a sentencing 
issue even though defendant was the only party 
to file a notice of appeal; however, the right to 
raise such issue without filing a notice of appeal 
does not end the state’s obligation to delineate 
the issue as a separate issue for review, to 
submit supporting argument, and to identify 
the appropriate relief. State v. Hayes, 894 
S.W.2d 298, 1994 Tenn. Crim. App. LEXIS 643 
(Tenn. Crim. App. 1994). 

Where the trial judge failed to state enhance- 
ment and mitigating factors upon which he 
relied before sentencing and failed to accord 
defendant the presumption that she was en- 
titled to a nonincarcerative sentence, the sen- 
tencing decision was not presumed to be correct 
and was reviewed de novo. State v. Grissom, 
956 S.W.2d 514, 1997 Tenn. Crim. App. LEXIS 
676 (Tenn. Crim. App. 1997). 


6. —Standard of Review. 

In contrast to the de novo standard of review 
applicable to sentencing appeals perfected un- 
der T.C.A. § 40-35-401, appellate review of 
Tenn. R. Crim. P. Rule 35(b) rulings is governed 


. by the “abuse of discretion” standard. State v. 


Irick, 861 S.W.2d 375, 1993 Tenn. Crim. App. 
LEXIS 322 (Tenn. Crim. App. 1993), appeal 
denied, — S.W.2d —, 1993 Tenn. LEXIS 299 
(Tenn. Aug. 2, 1993). 

Review of a finding that the defendant was a 
“dangerous offender,” and an order that each of 
the two 10-year sentences be consecutive to 
each other and to the sentence of life imprison- 
ment, is de novo, with a presumption that the 
determinations of the trial judge are correct. 
State v. Adams, 859 S.W.2d 359, 1992 Tenn. 
Crim. App. LEXIS 829 (Tenn. Crim. App. 1992). 

Where the trial court failed to state the 
mitigating and enhancement factors relied 
upon, there was no presumption of correctness 
on appeal and review was de novo upon the 
record. State v. Jones, 883 S.W.2d 597, 1994 
Tenn. LEXIS 259 (Tenn. 1994). 

The presumption of correctness does not ap- 
ply to the legal conclusions reached by the trial 
court in sentencing the accused or to the deter- 
minations made by the trial court which are 
predicated upon uncontroverted facts. State v. 
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Smith, 891 S.W.2d 922, 1994 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. 1994). 

The presumption that determinations made 
by the trial court are correct is conditioned 
upon the affirmative showing in the record that 
the trial court considered the sentencing prin- 
ciples and all relevant facts and circumstances. 
State v. Smith, 898 S.W.2d 742, 1994 Tenn. 
Crim. App. LEXIS 685 (Tenn. Crim. App. 1994). 

The presumption does not apply to the legal 
conclusions reached by the trial court in sen- 
tencing the accused. State v. Smith, 898 S.W.2d 
742, 1994 Tenn. Crim. App. LEXIS 685 (Tenn. 
Crim. App. 1994). 

The presumption does not apply when the 
determinations made by the trial court are 
predicated upon uncontroverted facts or a docu- 
ment, such as a presentence report or medical 
report. State v. Smith, 898 S.W.2d 742, 1994 
Tenn. Crim. App. LEXIS 685 (Tenn. Crim. App. 
1994). ' 

Where the record failed to show that the 
lower court considered the sentencing prin- 
ciples and all relevant facts and circumstances, 
the standard of review was de novo without a 
presumption of correctness. State v. Connors, 
924 S.W.2d 362, 1996 Tenn. Crim. App. LEXIS 
21 (Tenn. Crim. App. 1996), overruled, State v. 
Troutman, 979 S.W.2d 271, 1998 Tenn. LEXIS 
665 (Tenn. 1998), overruled in part, State v. 
Troutman, 979 S.W.2d 271, 1998 Tenn. LEXIS 
665 (Tenn. 1998). 

Where there is a complaint of improper sen- 
tencing, court must conduct de novo review 
with presumption of correctness, and burden of 
proof lies with complaining party. State v. Gray, 
960 S.W.2d 598, 1997 Tenn. Crim. App. LEXIS 
544 (Tenn. Crim. App. 1997). 

A review to determine whether sufficient 
aggravating circumstances exist under T.C.A. 
§ 40-35-115(b)(5) (regarding sexual abuse of a 
minor) is governed by T.C.A. § 40-35-401(d). 
State v. Lane, 3 S.W.3d 456, 1999 Tenn. LEXIS 
430 (Tenn. 1999). 

When there is a challenge to the length, 
range or manner of service of a sentence, it is 
the duty of the Tennessee court of criminal 
appeals to conduct a de novo review with a 
presumption that the determinations made by 
the trial court are correct; this presumption is 
conditioned upon the affirmative showing in 
the record that the trial court considered the 
sentencing principles and all relevant facts and 
circumstances. State v. Kilpatrick, 52 S.W.3d 
81, 2000 Tenn. Crim. App. LEXIS 497 (Tenn. 
Crim. App. 2000). 

Review of the evidence from the “law of the 
case” perspective by the Tennessee court of 
criminal appeals is fundamentally different 
than appellate review when there is a challenge 
to the length, range or manner of service of a 
sentence; in the latter situation, the court con- 
ducts a de novo review of the record with a 
presumption that the determinations made by 
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the trial court are correct, provided that there 
is an affirmative showing in the record that the 
trial court considered the sentencing principles 
and all relevant facts and circumstances. State 
v. Williams, 52 S.W.3d 109, 2001 Tenn. Crim. 
App. LEXIS 20 (Tenn. Crim. App. 2001). 

Where defendant appealed from a four-year 
sentence imposed for violation of an order un- 
der the Motor Vehicle Habitual Offenders Act, 
T.C.A. 55-10-601 et seq., under T.C.A. § 40-35- 
401(d) the sentence was reviewed de novo. 
State v. Martin, 146 S.W.3d 64, 2004 Tenn. 
Crim. App. LEXIS 62 (Tenn. Crim. App. 2004). 

When a defendant challenges the length, 
range, or manner of service of a sentence, it is 
the duty of an appellate court to conduct a de 
novo review on the record with a presumption 
that the determinations made by the court from 
which the appeal is taken are correct. T.C.A. 
§ 40-35-401(d); however, this presumption is 
conditioned upon the affirmative showing in 
the record that the trial court considered the 
sentencing principles and all relevant facts and 
circumstances. If review reflects that the trial 
court failed to consider the sentencing prin- 
ciples and all relevant facts and circumstances, 
then review of the challenged sentence is 
purely de novo without the presumption of 
correctness. State v. Moore, 309 S.W.3d 512, 
2009 Tenn. Crim. App. LEXIS 645 (Tenn. Crim. 
App. Aug. 10, 2009), appeal denied, — S.W.3d 
—, 2010 Tenn. LEXIS 191 (Tenn. Feb. 22, 
2010), cert. denied, Moore v. Tennessee, 562 
UG) 919 MSS CL 72905178 "Ly Ed 2d 1190, 
2010 U.S. LEXIS 7450 (U.S. 2010). 

Under the 2005 amendments to the Tennes- 
see Criminal Sentencing Reform Act of 1989, 
the sentence imposed by the trial court is 
reviewed for abuse of discretion and is granted 
a presumption of reasonableness if it is within 
the range of permissible sentences and its im- 
position reflects a proper application of the 
purposes and principles of the Act. State v. Bise, 
380 S.W.3d 682, 2012 Tenn. LEXIS 645 (Tenn. 
Sept. 26, 2012). 

By vesting the trial court with broad discre- 
tionary authority in the imposition of sen- 
tences, de novo appellate review and the pre- 
sumption of correctness have ceased to be 
relevant and the abuse of discretion standard, 
accompanied by a presumption of reasonable- 
ness, applies to within-range sentences that 
reflect a decision based upon the purposes and 
principles of sentencing under T.C.A. § 40-35- 
401(d), including the questions related to pro- 
bation or any other alternative sentence under 
T.C.A. § 40-35-102(6). State v. Caudle, 388 
S.W.3d 273, 2012 Tenn. LEXIS 824 (Tenn. Nov. 
274.2012); 

Appropriate standard of appellate review for 
consecutive sentencing is abuse of discretion 
accompanied by a presumption of reasonable- 
ness because the Tennessee Criminal Sentenc- 
ing Reform Act of 1989 contemplates the same 
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standard of appellate review for the determina- 
tion of the length, range, or the manner of 
service of a sentence as well as the imposition of 
consecutive sentences. State v. Pollard, 432 
S.W.3d 851, 2013 Tenn. LEXIS 1011 (Tenn. Dec. 
20, 2013). 

Where a trial court fails to provide adequate 
reasons for imposing consecutive sentences, an 
appellate court should neither presume that 
consecutive sentences are reasonable nor defer 
to the trial court’s exercise of its discretionary 
authority; an appellate court has two options: 
conduct a de novo review to determine whether 
there is an adequate basis for imposing con- 
secutive sentences, or remand for the trial 
court to consider the factors in determining 
whether to impose consecutive sentences. State 
v. Pollard, 482 S.W.3d 851, 2013 Tenn. LEXIS 
1011 (Tenn. Dec. 20, 2013). 

In a case in which defendant pleaded guilty 
to aggravated sexual battery and was sen- 
tenced as a Range I standard offender to a term 
of imprisonment of nine years and six months, 
the court of criminal appeals concluded that 
defendant did not overcome the presumption of 
reasonableness granted to the trial court’s in- 
range sentence and that the trial court did not 
abuse its discretion in setting the length of 
defendant’s sentence. The trial court’s imposi- 
tion of a sentence below the midpoint of the 
applicable sentencing range was not excessive 
in light of the factual basis provided by the 
State for defendant’s guilty plea. State v. Utz, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 58 
(Tenn. Crim. App. Jan. 27, 2017). 


7. —Factors for Consideration. 

In conducting a de novo review of a sentence, 
the appellate court must consider: (1) Any evi- 
dence received at the trial and/or sentencing 
hearing; (2) The presentence report; (3) The 
principles of sentencing; (4) The arguments of 
counsel relative to sentencing alternatives; (5) 
The nature and characteristics of the offense; 
(6) Any mitigating or enhancing factors; (7) Any 
statements made by the defendant in his own 
behalf; and (8) The defendant’s potential or lack 
of potential for rehabilitation or treatment. 
State v. Roberts, 755 S.W.2d 833, 1988 Tenn. 
Crim. App. LEXIS 172 (Tenn. Crim. App. 1988), 
rehearing denied, 755 S.W.2d 833, 1988 Tenn. 
Crim. App. LEXIS 384 (Tenn. Crim. App. 1988); 
State v. Brown, 832 S.W.2d 594, 1992 Tenn. 
Crim. App. LEXIS 69 (Tenn. Crim. App. 1992). 

In conducting review of a sentencing order, 
the court is obliged to consider the evidence, the 
presentence report, sentencing principles, 
counsel’s argument, the nature and character 
of the offense, the mitigating and enhancement 
factors, defendant’s statements, if any, and his 
potential for rehabilitation. State v. Holland, 
860 S.W.2d 53, 1993 Tenn. Crim. App. LEXIS 
288 (Tenn. Crim. App. 1993); State v. Smith, 
898 S.W.2d 742, 1994 Tenn. Crim. App. LEXIS 
685 (Tenn. Crim. App. 1994). 
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Trial courts may not consider polygraph ex- 
amination results or any. portion of a risk 
assessment report that relies upon polygraph 
examination results when imposing sentences. 
State v. Pierce, 138 S.W.3d 820, 2004 Tenn. 
LEXIS 634 (Tenn. 2004). 

Where defendant was indicted for rape of a 
child after impregnating a 12-year-old girl, he 
pleaded guilty to attempted rape of a child and 
received a sentence of eight years; the trial 
court erred in relying on polygraph test results 
to deny defendant probation; however, the 
other factors showed that defendant was not 
suitable for probation: defendant had a sexual 
preference for minors, a poor work history, and 
a moderate risk for re-offending. State v. Pierce, 
138 S.W.3d 820, 2004 Tenn. LEXIS 634 (Tenn. 
2004). 

Where the defendants stole nearly half a 
million dollars from an employer over a two- 
year period by check forgery, they were prop- 
erly sentenced to eight years of confinement for 
theft of property over sixty thousand dollars. 
Based on the seriousness and excessive nature 
of the offense, alternative sentencing was inap- 
propriate. State v. Trotter, 201 S.W.3d 651, 
2006 Tenn. LEXIS 558 (Tenn. 2006). 

Trial court’s misapplication of an enhance- 
ment or mitigating factor does not invalidate 
the sentence imposed unless the trial court 
wholly departed from Tennessee Criminal Sen- 
tencing Reform Act of 1989, as amended in 
2005; so long as there are other reasons consis- 
tent with the purposes and principles of sen- 
tencing, a sentence imposed within the appro- 
priate range should be upheld. State v. Bise, 
380 S.W.3d 682, 2012 Tenn. LEXIS 645 (Tenn. 
Sept. 26, 2012). 


8. —Sentence Upheld on Appeal. 

The risk of erroneous deprivation of the de- 
fendant’s liberty interest as a result of the 
procedures employed — namely, the appellate 
court’s decision to apply a statutory enhance- 
ment factor of previous criminal history rather 
than remand to the trial court for a hearing — 
was at most slight, where the record was 
clearly developed and the defendant’s own 
criminal record and behavior which supported 
the enhancement factor were well known to the 
defendant. Thus, the defendant was not de- 
prived of his due process rights by that proce- 
dure. State v. Pearson, 858 S.W.2d 879, 1993 
Tenn. LEXIS 240 (Tenn. 1993). 

The record clearly supported the trial judge’s 
findings in sentencing defendant for aggra- 
vated burglary. State v. Holland, 860 S.W.2d 53, 
1993 Tenn. Crim. App. LEXIS 288 (Tenn. Crim. 
App. 1993). 

The trial judge did not abuse his discretion at 
sentencing as to the issues of enhancement, 
consecutive sentences or refusal to suspend 
part of defendant’s sentence. State v. Irick, 861 
S.W.2d 375, 1993 Tenn. Crim. App. LEXIS 322 
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(Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 299 (Tenn. Aug. 2, 
1993). 

The evidence did not preponderate against 
the sentence imposed by the trial court, espe- 
cially considering the nature and characteris- 
tics of the offenses involved. State v. Gregory, 
862 S.W.2d 574, 1993 Tenn. Crim. App. LEXIS 
295 (Tenn. Crim. App. 1993). 

Following conviction of the defendant for 
disorderly conduct, even though no enhancing 
factors were filed by the attorney general’s 
office and none were discovered by the investi- 
gating officer, where the presentence report 
indicated that the defendant had a somewhat 
lengthy criminal history, including two convic- 
tions for disorderly conduct, sentencing him to 
30 days in jail at 75 percent, the maximum 
sentence allowed, was not excessive. State v. 
Creasy, 885 S.W.2d 829, 1994 Tenn. Crim. App. 
LEXIS 282 (Tenn. Crim. App. 1994). 

Where defendant had been given an opportu- 
nity to complete sentences on probation for two 
separate felony convictions, had been a allowed 
a sentence alternative in the form of split 
confinement two separate times, and, at the 
time of the probation revocation hearing, had a 
new charge pending, the trial court did not err 
in ordering that defendant be incarcerated for 
the balance of his sentences. State v. Leach, 914 
S.W.2d 104, 1995 Tenn. Crim. App. LEXIS 442 
(Tenn. Crim. App. 1995). 

A two-year sentence on defendant’s convic- 
tion of arson was justified where he had a prior 
felony conviction, multiple misdemeanors, and 
was on community corrections at the time of 
the offenses. State v. Robinson, 930 S.W.2d 78, 
1995 Tenn. Crim. App. LEXIS 972 (Tenn. Crim. 
App. 1995). 

A mid-range sentence of 20 years was appro- 
priate where the defendant was convicted of 
aggravated rape and sentenced as a multiple 
rapist and where there were three aggravating 
factors and no mitigating factors. State v. John- 
son, 970 S.W.2d 500, 1996 Tenn. Crim. App. 
LEXIS 587 (Tenn. Crim. App. 1996). 

Based on factors set forth in T.C.A. § 40-35- 
114, the trial court imposed a life sentence 
without the possibility of parole for the first 
degree murder conviction of a gang member 
who killed another gang member and two con- 
secutive twenty-two-year sentences for the es- 
pecially aggravated kidnapping conviction of 
two fellow gang members. The trial court did 
not err in setting the length of defendant’s 
sentences. State v. Mickens, 123 S.W.3d 355, 
2003 Tenn. Crim. App. LEXIS 107 (Tenn. Crim. 
App. 2003), review or rehearing denied, — 
S.W.3d —, 2003 Tenn. LEXIS 805 (Tenn. Sept. 
2, 2003). 

In reviewing defendant’s sentence for an ag- 
gravated sexual battery conviction pursuant to 
T.C.A. § 40-35-401(d) and considering the ap- 
propriate factors under T.C.A. §§ 40-35-103(5) 
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and 40-35-210(b), defendant’s sentence of 12 
years, which was within the sentencing range 
set out by T.C.A. § 40-35-112(a)(2), was appro- 
priate because two sentencing enhancement 
factors applied to defendant as defendant had a 
previous history of sexual battery convictions 
which involved children, and defendant abused 
a position of private trust, since defendant was 
the victim’s uncle to whom the parents had 
entrusted the victim’s keeping on numerous 
occasions. State v. Jordan, 116 S.W.3d 8, 2003 
Tenn. Crim. App. LEXIS 301 (Tenn. Crim. App. 
2003). 

Court’s sentence was proper where the court 
applied the following enhancement factors to 
the felony reckless endangerment conviction: 
the injuries inflicted upon the victim were par- 
ticularly great, defendant had no hesitation 
about committing a crime when the risk to 
human life was high, and the crime was com- 
mitted under circumstances in which the po- 
tential for bodily injury to the victim was great; 
as mitigating factors, the trial court found that 
defendant committed the crimes under such 
unusual circumstances that it was unlikely 
that he had a sustained intent to violate the 
law. State v. Goodwin, 143 S.W.3d 771, 2004 
Tenn. LEXIS 552 (Tenn. 2004), rehearing de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 696 
(Tenn. 2004). 

Trial court did not err by ordering defen- 
dant’s three-year sentences for theft and ve- 
hicular assault to be served concurrently to 
each other but consecutively to defendant’s 
21-year sentence for aggravated vehicular ho- 
micide, resulting in a 24-year sentence; upon de 
novo review pursuant to T.C.A. § 40-35-401(d), 
court of criminal appeals upheld defendant’s 
sentence because he had a record of criminal 
activity that included over 20 prior convictions 
and the sentence was within the appropriate 
range. State v. Bowman, 327 S.W.3d 69, 2009 
Tenn. Crim. App. LEXIS 35 (Tenn. Crim. App. 
Jan. 14, 2009), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 395 (Tenn. June 15, 2009), 
cert. denied, Bowman v. Tennessee, 175 L. Ed. 
2d 388, 130 S. Ct. 559, 2009 U.S. LEXIS 8080 
(U.S. 2009). 

Trial court did not err in sentencing defen- 
dant under the Drug-Free School Zone Act as a 
Range II offender; the broad intent of the Act is 
that a defendant convicted of the facilitation of 
an offense proscribed by the Act is to be sen- 
tenced according to its requirements. State v. 
Gibson, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 484 (Tenn. Crim. App. June 23, 2015), 
affd in part, rev'd in part, 506 S.W.3d 450, 2016 
Tenn. LEXIS 832 (Tenn. Nov. 16, 2016). 

Trial court did not err in ordering that defen- 
dant’s two 24 year sentences for two counts of 
aggravated vehicular homicide run consecu- 
tively, for a total effective sentence of 48 years, 
because defendant had 16 prior convictions; he 
was a dangerous offender whose behavior indi- 
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cated little or no regard for human life and no 
hesitation about committing a crime in which 
the risk to human life was high; an extended 
sentence was necessary to protect the public 
from defendant as he had three previous driv- 
ing under the influence convictions, which 
showed a disregard for the safety of others; and 
the consecutive sentences were reasonably re- 
lated to the severity of defendant’s offenses 
because two people died as a result of defen- 
dant’s conduct. State v. Luthringer, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 81 (Tenn. 
Crim. App. Feb. 6, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 246 (Tenn. Apr. 
12, 2017). 

In a case in which defendant was sentenced 
to serve 10 years in confinement for selling 
one-half gram or more of a Schedule II con- 
trolled substance, the length of defendant’s 
sentence was not excessive because defendant 
did not contest the applicability of the two 
enhancement factors found by the trial court; 
and the trial court was clearly troubled by 
defendant’s prior criminal history and failure 
to abide by the terms of his prior probation 
sentences. State v. Jones, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 523 (Tenn. Crim. App. 
June 21, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 620 (Tenn. Sept. 21, 2017). 

In an aggravated sexual battery case, defen- 
dant’s sentence of 11 years’ confinement at 
100% was not excessive because the trial court 
did not abuse its discretion in applying en- 
hancement factor number one that defendant 
had a previous history of criminal behavior as 
the victim testified defendant touched him on 
one of the church trips in such a way that made 
him uncomfortable, the trial court referenced 
several such accusations by the victim in a 
recorded phone call and his medical records, 
and defendant put on no proof that those alle- 
gations were false; defendant abused a position 
of public or private trust; and the trial court, as 
was its prerogative, declined to take into ac- 
count any of defendant’s mitigating evidence. 
State v. Alvarado, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 548 (Tenn. Crim. App. June 
27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 677 (Tenn. Oct. 4, 2017). 

Trial court did not err in imposing consecu- 
tive sentencing for defendant’s attempted sec- 
ond degree murder and aggravated robbery 
convictions because defendant was eligible for 
consecutive sentencing based upon his exten- 
sive criminal history and the determination 
that he was a dangerous offender; defendant 
was previously convicted of criminal attempt, 
car-jacking, where he violated his diversion, by 
picking up a weapons offense; defendant robbed 
the victims at gunpoint and fired multiple shots 
at them as they attempted to escape; and the 
trial court found that the circumstances of the 
offenses were aggravated and stated that the 
length of the sentence was reasonably related 
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to the offenses for which defendant was con- 
victed. State v. Woods, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 569 (Tenn. Crim. App. June 
29, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 840 (Tenn. Nov. 20, 2017). 

Because a trial court carefully considered the 
evidence, the enhancement and mitigating fac- 
tors, and the purposes and principles of sen- 
tencing, defendant failed to establish an abuse 
of discretion or to overcome the presumption of 
reasonableness afforded sentences within the 
applicable range; the trial court properly ap- 
plied enhancement factors, which supported 
the maximum sentence, and defendant did not 
object to the presentence report containing his 
prior convictions and probation revocations. 
State v. Blackman, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 636 (Tenn. Crim. App. July 
20, 2017). 

Trial court properly sentenced defendant as a 
persistent offender because defendant had at 
least five prior qualifying felony convictions. 
State v. Clouse, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 645 (Tenn. Crim. App. July 20, 
2017). 

Although the trial court misapplied three 
enhancement factors, defendant’s prior crimi- 
nal felony convictions beyond those necessary 
to establish his applicable range as a persistent 
offender were extensive; therefore, defendant’s 
sentence based on that enhancement factor 
alone was justified. State v. Clouse, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 645 (Tenn. 
Crim. App. July 20, 2017). 

Trial court properly ordered defendant to 
serve his sentences consecutively to his sen- 
tences from convictions in another county be- 
cause the convictions were imposed after defen- 
dant was convicted and sentenced in that 
county. State v. Clouse, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 645 (Tenn. Crim. App. 
July 20, 2017). 

Trial court did not err in ordering additional 
consecutive sentencing and confinement upon 
resentencing after defendant’s community cor- 
rections sentence had been revoked as defen- 
dant had an extensive record of criminal activ- 
ity, including 45 felony convictions; she was 
charged with additional felonies; she admitted 
that she had used drugs since the age of 18; and 
she continued to use drugs after being released 
on community corrections. State v. Britton, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 680 
(Tenn. Crim. App. Aug. 3, 2017). 

Defendant’s 15-year sentence for one count of 
sale and one count of delivery of a Schedule II 
controlled substance, morphine, was not exces- 
sive because the sentence was within the statu- 
torily-applicable range; besides defendant’s five 
prior felony convictions that established his 
range, defendant had convictions for contempt, 
simple’ possession, assault, domestic assault, 
contributing to the delinquency of a minor, 
under-age drinking, and vandalism; defendant 
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had nine violations of orders of protection; and 
defendant had previously failed to comply with 
the conditions of his release into society. State 
v. Shelton, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 832 (Tenn. Crim. App. Sept. 11, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
33 (Tenn. Jan. 17, 2018). 

Defendant’s sentence was not excessive as he 
was on parole at the time he committed the 
current offense and had already failed at parole 
at least twice before; his nearly 42 years of 
criminal activity and his past failures at reha- 
bilitation weighed in favor of lengthy incarcera- 
tion despite the fact that no serious bodily 
injury resulted from the theft of the truck; 
defendant’s sentence was within the appropri- 
ate range after a consideration of the principles 
and purposes of sentencing; and defendant did 
not show that the trial court abused its discre- 
tion in sentencing him to an effective sentence 
of 15 years. State v. Richards, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 956 (Tenn. Crim. 
App. Nov. 14, 2017). 

Defendant’s eight-year sentence for his Class 
D felony conviction for child abuse was proper 
because the trial court determined that the 
statutory range for defendant’s offense as a 
Range II, multiple offender was four to eight 
years; for purposes of the aggravating factors, 
the presentence report listed defendant’s 23 
prior misdemeanors and two prior felonies, and 
defendant testified to an extensive history of 
criminal activity and to violating probation 
twice; and, for purposes of the enhancement 
factors, the trial court properly considered the 
victim’s vulnerability as the four-year-old vic- 
tim was mentally disabled and autistic, and 
that defendant abused his position as the vic- 
tim’s babysitter. State v. Gerg, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1012 (Tenn. 
Crim. App. Dec. 7, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 179 (Tenn. Mar. 
14, 2018). 

Trial court properly denied defendant’s mo- 
tion to correct an illegal sentence because de- 
fendant failed to state a colorable claim for 
correction of an illegal sentence; the sentences 
imposed were authorized and did not directly 
contravene an applicable statute because de- 
fendant was sentenced to fifteen years as a 
career offender on each of the two Class C 
felonies. State v. Sanders, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 122 (Tenn. Crim. App. 
Feb. 20, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 321 (Tenn. June 6, 2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve partially consecu- 
tive sentences because it found that defendant 
was a professional criminal, had an extensive 
record of criminal activity, and committed the 
offenses while on probation; defendant’s alter- 
native sentence in his federal case was suffi- 
ciently similar to state probation, and thus, it 
was within the trial court’s discretion to con- 
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sider that he committed the offenses while on 
federal probation. State v. Woods, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 301 (Tenn. Crim. 
App. Apr. 19, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 506 (Tenn. Aug. 8, 2018). 

In a case in which defendant pled guilty to 
three counts of aggravated sexual battery of his 
biological minor child, the trial court did not err 
in imposing a sentence of 10 years for each 
count to be served in confinement because, 
although the trial court erred in applying the 
enhancement factor that the victim was par- 
ticularly vulnerable, the trial court acted 
within its discretion in refusing to mitigate 
defendant’s sentence as there was a lack of 
proof supporting defendant’s potential for reha- 
bilitation or his military service, and the only 
proof offered concerning his remorse was his 
self-serving statements; and the enhancement 
factor that defendant abused a position of pri- 
vate trust was properly applied. State v. Penny, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 302 
(Tenn. Crim. App. Apr. 23, 2018). 

Defendant failed to show that the trial court 
erred by ordering two of defendant’s sentences 
for aggravated child abuse to be served con- 
secutively because the court found, by a pre- 
ponderance of the evidence, that defendant had 
an extensive record of criminal activity by com- 
mitting numerous acts of abuse against defen- 
dant’s children over a period of years by beat- 
ing, starving, and waterboarding the victims 
and by forcing the victims to kneel on uncooked 
rice or handcuffing them in uncomfortable po- 
sitions for several hours. State v. McIntosh, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 379 
(Tenn. Crim. App. Mar. 27, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 571 
(Tenn. Sept. 13, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated sexual battery, the 
trial court did not err in sentencing defendant 
to consecutive terms of 25 years as a persistent 
offender with 100% service, for a total effective 
sentence of 50 years, because he had a previous 
history of criminal convictions or criminal be- 
havior in addition to those necessary to estab- 
lish the appropriate range; he had an extensive 
criminal record; he had a history of committing 
violent offenses; the 20-30 range was appropri- 
ate based on defendant being a persistent of- 
fender convicted of a Class B felony; and con- 
secutive sentences were appropriate as 
defendant had been convicted of two or more 
statutory offenses involving sexual abuse of a 
minor. State v. Freels, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 520 (Tenn. Crim. App. July 
13, 2018). 

Trial court did not err in imposing the maxi- 
mum sentence of six years for voluntary man- 
slaughter as it was within the statutory range; 
defendant had a history of criminal behavior; 
he possessed and employed a firearm during 
the offense; and he did not hesitate in commit- 
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ting a crime when the risk to human life was 
high. State v. Bell, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 539 (Tenn. Crim. App. July 
19, 2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve his life sentences 
consecutively because it strongly believed that 
the facts and defendant’s criminal history out- 
weighed any rehabilitation; by the time defen- 
dant had turned twenty years old, he had 
committed two first degree murders, two espe- 
cially aggravated kidnappings, two especially 
aggravated robberies, two aggravated robber- 
ies, and one aggravated assault, and he did not 
introduce any exhibits regarding rehabilita- 
tion. State v. Berry, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 618 (Tenn. Crim. App. Aug. 
15, 2018). 

Trial court did not abuse its discretion by 
rejecting defendant’s payment to the victim’s 
insurance carrier as a mitigating factor because 
the carrier was not the “victim,” and defendant 
made the payment to settle a claim it had 
against her; defendant’s payment was the re- 
sult of negotiations with the carrier after her 
guilty plea and was self-serving in that she paid 
the carrier in exchange for a release discharg- 
ing her from further liability to the carrier. 
State v. Lane, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 685 (Tenn. Crim. App. Sept. 10, 
2018). 

Trial court imposed a within applicable range 
sentence after properly considering the evi- 
dence adduced at trial and the sentencing hear- 
ing, the presentence report, the principles of 
sentencing, the parties’ arguments, the nature 
and characteristics of the crime, the potential 
for rehabilitation, and the evidence of enhanc- 
ing factors; therefore, defendant’s sentence was 
presumed reasonable. State v. Woodard, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 697 
(Tenn. Crim. App. Sept. 13, 2018). 

Where defendant pled guilty to two counts of 
robbery in case 109738 and to aggravated rob- 
bery and robbery in case 109776, the trial court 
did not err in sentencing defendant as a Range 
II multiple offender to consecutive terms of 
eight years in case 109738 and 14 years in case 
109776 because, although there was no compe- 
tent evidence that there was a high risk to the 
life of someone other than the victim during the 
aggravated robbery with a deadly weapon, and 
the trial court misapplied enhancement factor 
(10), the trial court did not abuse its discretion 
in sentencing defendant within the appropriate 
range for a multiple offender convicted of Class 
B felony aggravated robbery and Class C felony 
robbery. State v. Smith, — S.W3d —, 2018 
Tenn. Crim. App. LEXIS 840 (Tenn. Crim. App. 
Nov. 14, 2018). 

Trial court did not err in effectively sentenc- 
ing defendant to 12 years for his aggravated 
assault and aggravated robbery convictions be- 
cause defendant was sentenced to a within- 
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range sentence as defendant faced a sentence of 
eight to 12 years for the aggravated robbery, 
and three to six years for the aggravated as- 
sault; the trial court properly applied enhance- 
ment factors based on defendant’s prior offense 
of theft of property, his role as a leader in the 
commission of the crime, his failure to complete 
judicial diversion, and his status on judicial 
diversion at the time of the commission of the 
offense; and the trial court thoroughly and 
completely applied the statutory sentencing 
principles. State v. Godwin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 6 (Tenn. Crim. App. 
Jan. 4, 2019). 

Trial court did not err in sentencing defen- 
dant to the maximum sentence of six years for 
robbery, four years for felony evading arrest, 
and 11 months and 29 days for misdemeanor 
evading arrest because he had multiple arrests 
in his two years as an adult; he possessed a 
firearm during the commission of the offense; 
he previously failed to comply with the condi- 
tions of a sentence involving release into the 
community; he was released on bail or pretrial 
release when he committed the crime; and the 
offense of felony evading arrest involved more 
than one victim as the proof showed defendant 
crashed into a car containing multiple people. 
State v. Derring, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 32 (Tenn. Crim. App. Jan. 16, 
2019). 


9. —Denial of Probation Affirmed. 

In a perjury case in which defendant falsely 
accused the father of her child of horrific treat- 
ment, including holding a gun to her head and 
forcible oral, vaginal, and anal sex, the trial 
court did not abuse its discretion by denying 
defendant’s request for full probation and by 
ordering that she serve six months in confine- 
ment because the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of the offense and particularly 
suited to provide an effective deterrence to 
others; she failed to accept responsibility for 
the crime; and she gave a statement for the 
presentence report in which she essentially 
maintained that her allegations against her 
child’s father were true. State v. Riner, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 676 
(Tenn. Crim. App. Sept. 4, 2018). 


11. Denial of Alternative 
Proper. 

In a case where defendant was indicted for 
second degree murder, but convicted of the 
lesser-included offense of voluntary man- 
slaughter, the trial court did not err in denying 
defendant’s request for an alternative sentence 
because, although defendant did not have a 
prior criminal history, and only one enhance- 
ment factor was applicable — that defendant 
possessed and employed a firearm during the 
offense, the trial court did not find any appli- 
cable mitigating factors; the trial court found 
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that defendant was not an appropriate candi- 
date for alternative sentencing as she was 
totally unrepentant from a_ responsibility 
standpoint; and the trial court found that giv- 
ing defendant probation would depreciate the 
seriousness of the offense. State v. Elliott, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 26, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 300 
(Tenn. May 28, 2017). 

In a case where defendant pled guilty to 
various drug-related offenses and received an 
effective sentence of eight years, the trial court 
did not abuse its discretion by denying an 
alternative sentence of probation or community 
corrections because, although defendant was 
eligible for alternative sentencing, he was not a 
favorable candidate for alternative sentencing; 
the trial court concluded that the best chance 
for defendant’s rehabilitation was through in- 
carceration given the highly addictive nature of 
methamphetamine; and, although defendant 
was a prima facie candidate for community 
corrections, the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of methamphetamine-related 
crimes. State v. Potts, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 312 (Tenn. Crim. App. Apr. 
20,1011): 

In a case in which defendant pled guilty to 
three counts of forgery and received a total 
effective sentence of six years in the Tennessee 
Department of Correction, the trial court did 
not err in denying defendant alternative sen- 
tencing, specifically drug court, because the 
trial court found that considering defendant’s 
criminal history, commission of an offense 
while on bond, previous failures to comply with 
the terms of release, and breach of a private 
trust, he was not a good candidate for drug 
treatment. State v. Garwood, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 573 (Tenn. Crim. App. 
June 30, 2017). 

In a case in which defendant pled guilty to 
one count of robbery and two counts of assault, 
and received a total effective sentence of eight 
years, 11 months and 29 days, the trial court 
did not abuse its discretion by imposing a 
sentence of confinement because, although de- 
fendant received a sentence of less than 10 
years, he was sentenced as a Range II, multiple 
offender and, thus, he was not a favorable 
candidate for probation; defendant was not 
eligible for community corrections as he was 
convicted of the felony offense of robbery, a 
crime against the person; defendant had prior 
probation and community corrections sen- 
tences revoked; and defendant’s criminal re- 
cord and the seriousness of the offense sup- 
ported a sentence of confinement. State v. 
Churchwell, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 722 (Tenn. Crim. App. Aug. 15, 
2017). 
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Defendant failed to show that the trial court 
abused its discretion by denying defendant’s 
request for alternative sentencing and in order- 
ing defendant to serve a sentence in confine- 
ment because the court determined that incar- 
ceration was necessary to avoid depreciating 
the seriousness of the offense. Furthermore, 
although the trial court noted that defendant’s 
criminal history was not extensive, the court 
noted defendant’s prior convictions for theft, 
assault, harassment, obstruction of service of 
process, and domestic assault. State v. Mims, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 979 
(Tenn. Crim. App. Nov. 22, 2017). 

In a case in which defendant pled guilty to 
reckless aggravated assault, reckless endan- 
germent, driving under the influence, simple 
possession of buprenophine, and simple posses- 
sion of marijuana, the trial court did not err in 
ordering that defendant serve his effective two- 
year sentence in confinement because defen- 
dant’s extensive criminal history and his lack of 
success while on probation for previous offenses 
justified the denial of alternative sentencing as 
the 29-year-old defendant had prior convictions 
for aggravated burglary, theft, two counts of 
manufacturing a controlled substance, posses- 
sion of a gun during the sale of marijuana, and 
grand larceny; and he violated his probation on 
the aggravated burglary and theft convictions. 
State v. Jones, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 39 (Tenn. Crim. App. Jan. 19, 
2018). 

Defendant did not show that a trial court 
erred in denying defendant an alternative sen- 
tence, when defendant pleaded guilty to bur- 
glary and counts of forgery, because the court 
considered defendant’s criminal history, defen- 
dant was facing additional charges at the time 
of sentence, and previous attempts at alterna- 
tive sentencing had failed. While defendant 
testified to being addicted to drugs and alcohol, 
there was no evidence that treatment of defen- 
dant’s issues was best served in the community 
rather than in a correctional institution. State 
v. Shields, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 70 (Tenn. Crim. App. Jan. 30, 2018). 

Trial court did not err in denying defendant’s 
request for judicial diversion because it found 
that defendant lacked credibility; defendant 
insisted under oath that he had not committed 
three offenses to which he had pleaded guilty, 
and his blatant lack of candor strongly indi- 
cated that he was not worthy of the largess of 
judicial diversion. State v. Collins, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 255 (Tenn. Crim. 
App. Apr. 5, 2018). 

Trial court properly denied defendant’s re- 
quest for probation because the interests of 
society heavily outweighed the interests of de- 
fendant; three innocent bystanders were shot 
in the incident, there were two other innocent 
bystanders inside a house into which defendant 
also fired a gun, and defendant committed four 
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shooting offenses with a handgun he obtained 
from another person and concealed prior to the 
shooting. State v. Collins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 255 (Tenn. Crim. App. 
Apr. 5, 2018). 

Trial court did not err in ordering defendant 
to serve his six-year sentence for attempted 
aggravated robbery in confinement and in de- 
nying alternative sentencing because confine- 
ment was necessary to avoid depreciating the 
seriousness of the offense and for deterrence as 
the record showed that defendant and co-defen- 
dant attacked the victim at gun point in broad 
daylight in a parking lot as she was leaving a 
store in order to take her money and vehicle; at 
the sentencing hearing, the victim testified that 
she had a concussion, could not work for one 
month, and she required psychological counsel- 
ing; and she testified that she thought she 
would die during the attack because she had 
seen the faces of defendant and his co-defen- 
dant. State v. Cosby, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 540 (Tenn. Crim. App. July 
19, 2018). 

Defendant failed to show that the trial court 
erred when it denied defendant’s request for an 
alternative sentence and ordered defendant to 
serve the sentence in the Tennessee Depart- 
ment of Correction because the court consid- 
ered the purposes and principles of sentencing. 
Defendant had an extensive history of criminal 
offenses, measures less restrictive than con- 
finement had on multiple occasions been unsuc- 
cessfully applied to defendant, and defendant 
was released on community corrections at the 
time when defendant committed the offenses. 
State v. Andrews, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 568 (Tenn. Crim. App. July 
30, 2018). 

In a case in which defendant was convicted of 
initiating a process intended to result in the 
manufacture of methamphetamine, the trial 
court correctly sentenced defendant because he 
was not considered a favorable candidate for 
alternative sentencing, and he was ineligible 
for probation as he received a sentence of 11 
years; and denial of a community corrections 
sentence was appropriate as defendant had 
been released on probation in the past and had 
failed to comply with the terms of release, and 
defendant’s rehabilitation potential was poor 
and he was highly likely to reoffend. State v. 
Mathis, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 595 (Tenn. Crim. App. Aug. 9, 2018). 

Trial court did not abuse its discretion when 
it denied defendant’s request for an alternative 
sentence because it considered the purposes 
and principles of sentencing as well as the 
factors relevant to imposing a sentence of con- 
finement; the record supported the trial court’s 
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findings that defendant had an extensive his- 
tory of criminal offenses and that measures less 
restrictive than confinement had on multiple 
occasions been unsuccessfully applied to him. 
State v. Kelley, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 664 (Tenn. Crim. App. Aug. 29, 
2018). 


13. Reversal or Resentencing. 

Denial of full probation was reversed where 
defendant did not match the profile of the 
criminal for whom incarceration is the first 
priority as provided in § 40-35-102(5), he had 
not been the subject of failed rehabilitative 
measures, his criminal conduct was nonviolent, 
and he showed good potential for rehabilita- 
tion. State v. Beverly, 894 S.W.2d 292, 1994 
Tenn. Crim. App. LEXIS 414 (Tenn. Crim. App. 
1994). 

Although defendant arrived at the scene of a 
truck theft with the truck thief and fled the 
scene of the theft at a high rate of speed closely 
behind the truck thief, there was simply no 
evidence to show that he assisted or encour- 
aged the thief to break into the pick-up truck or 
drive it away from the lot. State v. Ball, 973 
S.W.2d 288, 1998 Tenn. Crim. App. LEXIS 329 
(Tenn. Crim. App. 1998). 

Sentencing of defendant convicted of bur- 
glary and two misdemeanors without the filing 
of a presentence report required remand for 
resentencing. State v. Rice, 973 S.W.2d 639, 
1997 Tenn. Crim. App. LEXIS 1199 (Tenn. 
Crim. App. 1997). 

As defendant committed the crime of rape of 
a child prior to the 2005 amendments to Ten- 
nessee’s Sentencing Reform Act, and there was 
no ex post facto waiver in the record, he was 
subject to sentencing under the 1989 Criminal 
Sentencing Act in accordance with Blakely v. 
Washington, 124 S. Ct. 2531, 159 L. Ed. 2d 403, 
542 U.S. 296, 2004 U.S. LEXIS 4573, and State 
v. Gomez, 239 S.W.3d 733, 2007 Tenn. LEXIS 
884 (Tenn. 2007). Because of the error in sen- 
tencing, his sentences had to be reduced to the 
presumptive term of 20 years. State v. Kelley, 
— §.W.3d —, 2012 Tenn. Crim. App. LEXIS 548 
(Tenn. Crim. App. July 12, 2012). 

Trial court did not err in declining to conduct 
an additional evidentiary hearing before enter- 
ing a sentencing order because the judgment 
and mandate was limited, and there was ample 
support in the record to support its imposition 
of a sentence without conducting a new sen- 
tencing hearing; the judgment and mandate 
did not contemplate further proceedings and 
did not direct the trial court to conduct addi- 
tional evidentiary hearings. State v. Hender- 
son, —S8.W.3d —, 2019 Tenn. Crim. App. LEXIS 
254 (Tenn. Crim. App. Apr. 18, 2019). 
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40-35-402. Appeal of sentence by state — Standard. 


(a) The district attorney general in a criminal case may appeal from the 
length, range or manner of the service of the sentence imposed by the 
sentencing court. The district attorney general may also appeal the imposition 
of concurrent sentences. In addition, the district attorney general may also 
appeal the amount of fines and restitution imposed by the sentencing court. An 
appeal pursuant to this section shall be taken within the same time and in the 
same manner as other appeals in criminal cases. The right of the appeal of the 
state is independent of the defendant’s right of appeal. 

(b) An appeal from a sentence is limited to one (1) or more of the following 


conditions: 


(1) The court improperly sentenced the defendant to the wrong sentence 


range; 


(2) The court granted all or part of the sentence on probation; 
(3) The court ordered all or part of the sentences to run concurrently; 
(4) The court improperly found the defendant to be an especially miti- 


gated offender; 


(5) The court failed to impose the fines recommended by the jury; 
(6) The court failed to order the defendant to make reasonable restitution; 


or 


(7) The sentence is inconsistent with the purposes or considerations of 

sentencing set out in §§ 40-35-102 and 40-35-1083. 

(c) If the sentence is appealed by the state, the appellate court may affirm, 
vacate, set aside, increase or reduce the sentence imposed or remand the case 
or direct the entry of an appropriate order. 

(d) When reviewing sentencing issues raised pursuant to this section, the 
appellate court shall conduct a de novo review on the record of the issues. The 
review shall be conducted with a presumption that the determinations made 
by the court from which the appeal is taken are correct. 


History. 
Acts 1989, ch. 591, § 6; 1998, ch. 796, §§ 1, 2; 
2005, ch. 353, § 9. 


Sentencing Commission Comments. This 
section changes prior law relating to the state’s 
right of appeal of sentencing determinations. 
Under this chapter, the state may now appeal 
from the length of the sentence imposed by 
asserting that the enhancement and mitigating 
factors were not properly weighed. The appel- 
late court now has the authority to increase the 
length of a sentence. The standard of review is 
the same as where the defendant takes the 
appeal in that there is a presumption that the 
determination made by the trial court was 
correct. Thus, the state has the burden of 
establishing that the trial court imposed an 
improper sentence. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 


§§ 40-35-1008, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2005, ch. 353, § 18 provided that the 
act, which amended subsection (b), shall apply 
to sentencing for criminal offenses committed 
on or after June 7, 2005. Offenses committed 
prior to June 7, 2005, shall be governed by prior 
law, which shall apply in all respects. However, 
for defendants who are sentenced after June 7, 
2005, for offenses committed on or after July 1, 
1982, the defendant may elect to be sentenced 
under the provisions of the act by executing a 
waiver of such defendant’s ex post facto protec- 
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tions. Upon executing such a waiver, all provi- 
sions of the act shall apply to the defendant. 

Acts 2005, ch. 353, § 19 provided that the 
act, which amended subsection (b), shall have 
no application to sentencing for persons con- 
victed of murder in the first degree, which shall 
be governed by the provisions of §§ 39-13-202 
— 39-13-208. 


Cross-References. 
Appeal as of right by state, T.R.A.P. 3. 
Classification of offenses, § 40-35-110. 
Enhancement factors, § 40-35-114. 
Mitigating factors, § 40-35-1138. 
Penalties and misdemeanors, § 40-35-111. 
Probation, paroles and pardons, title 40, ch. 
28. 


CRIMINAL PROCEDURE 


354 


Restitution, § 40-35-304, title 41, ch. 6. 
Sentence ranges, § 40-35-112. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 12.41, 16.118, 22.2, 32.80, 32.271, 
O2.2425.02-.16a% 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-37-1. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 45; 8 Tenn. Juris., Criminal Pro- 
cedure, § 51. 


Law Reviews. 

The Tennessee Court of Criminal Appeals: A 
Study and Analysis (Daniel J. Foley), 66 Tenn. 
L. Rev. 427 (1999). 


NOTES TO DECISIONS 


Analysis 


Evidence. 

When Remand Required. 
. Standard of Review. 

. Mitigation Factors. 

. Appeal Allowed. 

. Jurisdiction. 

. No Right to Appeal. 


Se AMMAR WNHE 


. Evidence. 

In the absence of a transcript of the sentenc- 
ing hearing, the court of criminal appeals was 
precluded from considering the denial of proba- 
tion by the trial court. State v. Meeks, 779 
S.W.2d 394, 1988 Tenn. Crim. App. LEXIS 643 
(Tenn. Crim. App. 1988). 


2. When Remand Required. 

Under ordinary circumstances, where it is 
apparent from the record that the trial judge 
misapprehended eligibility for community cor- 
rection, the appellate court will remand for the 
trial judge to order a report and consider the 
issue on its merits. However, no remand is 
necessary where the appellate court is uncon- 
vinced that sentencing under the Community 
Corrections Act, compiled in T.C.A. § 40-36-101 
et seq., would accomplish the desired amount of 
rehabilitation and deterrence. State v. Mencer, 
798 S.W.2d 548, 1990 Tenn. Crim. App. LEXIS 
432 (Tenn. Crim. App. 1990). 


3. Standard of Review. 

When a defendant challenges the length, 
range or manner of service of his sentence, it is 
the duty of the court of criminal appeals to 
conduct a de novo review without a presump- 
tion of correctness. State v. Boling, 806 S.W.2d 
202, 1990 Tenn. Crim. App. LEXIS 612 (Tenn. 
Crim. App. 1990), appeal denied, — S.W.2d —, 
1990 Tenn. LEXIS 434 (Tenn. Nov. 19, 1990). 

De novo review, with a presumption of cor- 
rectness, requires the appellate court to con- 
sider the evidence received at the trial and 


sentencing hearing, the presentence report, the 
principles of sentencing, argument of counsel, 
the nature and characteristics of the offense, 
any mitigating and/or enhancing factors, state- 
ments made by the offender, and the potential 
for rehabilitation. State v. Ashby, 823 S.W.2d 
166, 1991 Tenn. LEXIS 489 (Tenn. 1991). 

Based on specific language in T.C.A. § 40-35- 
402, the state does not have the right to appeal 
a trial court’s failure to order restitution. State 
v. Electroplating, Inc., 990 S.W.2d 211, 1998 
Tenn. Crim. App. LEXIS 618 (Tenn. Crim. App. 
1998), rehearing denied, — S.W.2d —, 1998 
Tenn. Crim. App. LEXIS 799 (Tenn. Crim. App. 
Aug. 7, 1998), overruled in part, State v. King, 
—§.W.3d —, 2013 Tenn. Crim. App. LEXIS 192 
(Tenn. Crim. App. Mar. 4, 2013), overruled in 
part, State v. King, 432 S.W.3d 316, 2014 Tenn. 
LEXIS 351 (Tenn. Apr. 23, 2014). 

The presumption of correctness which accom- 
panies a trial court’s action is conditioned upon 
the affirmative showing in the record that the 
trial court considered the sentencing principles 
and all relevant facts and circumstances. State 
v. Kelley, 34 S.W.3d 471, 2000 Tenn. Crim. App. 
LEXIS 166 (Tenn. Crim. App. 2000), review or 
rehearing denied, — S.W.3d —, 2000 Tenn. 
LEXIS 667 (Tenn. Nov. 20, 2000). 

Trial court’s misapplication of an enhance- 
ment or mitigating factor does not invalidate 
the sentence imposed unless the trial court 
wholly departed from Tennessee Criminal Sen- 
tencing Reform Act of 1989, as amended in 
2005; so long as there are other reasons consis- 
tent with the purposes and principles of sen- 
tencing, a sentence imposed within the appro- 
priate range should be upheld. State v. Bise, 
380 S.W.3d 682, 2012 Tenn. LEXIS 645 (Tenn. 
Sept. 26, 2012). 

Under the 2005 amendments to the Tennes- 
see Criminal Sentencing Reform Act of 1989, 
the sentence imposed by the trial court is 
reviewed for abuse of discretion and is granted 
a presumption of reasonableness if it is within 
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the range of permissible sentences and its im- 
position reflects a proper application of the 
purposes and principles of the Act. State v. Bise, 
380 S.W.3d 682, 2012 Tenn. LEXIS 645 (Tenn. 
Sept. 26, 2012). 


4, Mitigation Factors. 

Following defendant’s conviction for vehicu- 
lar homicide, trial court was within its discre- 
tionary bounds to consider as mitigation any 
other factor consistent with the purposes of the 
Criminal Sentencing Reform Act of 1989, in- 
cluding requests for leniency and defendant’s 
expression of remorse; presumption of correct- 
ness attached to trial court’s decision to sen- 
tence defendant to 10 years for the homicide 
offense. State v. Carter, 254 S.W.3d 335, 2008 
Tenn. LEXIS 363 (Tenn. May 19, 2008). 


5. Appeal Allowed. 

Although no right of direct appeal lied for the 
State of Tennessee, because a trial court’s ap- 
plication of an amended sentencing statute to 
defendant’s case and the resulting modification 
of defendant’s sentence exceeded the court’s 
authority, the appellate court elected to treat 
the State of Tennessee’s improperly-filed ap- 
peal as of right as a petition for the common law 
writ of certiorari and reviewed the matter. 
State v. Tolle, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 203 (Tenn. Crim. App. Mar. 19, 
2018). 


6. Jurisdiction. 

Although the State of Tennessee could not 
appeal its claim that the trial court erred by 
applying the amended version of a sentencing 
statute, appellate jurisdiction existed over the 
claim because, once defendant filed a notice of 
appeal, the court acquired jurisdiction of the 
entire case and any properly-preserved, cogni- 
zable claims. Because the determination of the 
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appropriate version of the statute to be applied 
qualified as a question of law, it was permitted 
to be raised by either party, regardless of which 
party initiated the appeal. State v. Keese, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 193 
(Tenn. Crim. App. Mar. 15, 2018). 

When a trial judge altered a plea agreement, 
containing an agreed-upon sentence, after an 
ex parte meeting with defendant, the appellate 
court had jurisdiction to review the trial court’s 
decision because the court granted probation on 
all of the sentences. When the State of Tennes- 
see challenged the imposition of a probationary 
term that was at odds with the plea agreement 
entered into by the parties, an appeal as a 
matter of right was available to the State of 
Tennessee when probation was granted. State 
v. Coleman, — 8.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 259 (Tenn. Crim. App. Apr. 6, 
2018). 


7. No Right to Appeal. 

State had no statutory right to appeal be- 
cause it did not appeal a probationary sentence, 
a concurrent sentence, or a finding that the 
Defendant is a mitigated offender, and it did 
not appeal the trial court’s failure to impose 
fines or restitution and or claimed that the trial 
court failed to sentence defendant; the State 
did not contend that the trial court sentenced 
the Defendant to an improper sentencing 
range. State v. Cross, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 335 (Tenn. Crim. App. May 
3, 2018). 

Amendment to T.C.A. § 39-14-105 altered 
only the relationship between the value of prop- 
erty taken during a theft and the class of the 
resulting offense and did not alter the law 
setting sentencing ranges; therefore, the State 
had no statutory right to appeal. State v. Cross, 


- —§.W.3d —, 2018 Tenn. Crim. App. LEXIS 335 


(Tenn. Crim. App. May 3, 2018). 


PART 5 
RELEASE AND PAROLE 


40-35-501. Release eligibility status — Calculations. 


(a)(1) A felony sentence to the department of correction or to a local jail or 
workhouse shall be served according to this chapter. An inmate shall not be 
eligible for parole until reaching the inmate’s release eligibility date; 
provided, that nothing in this section shall be construed as prohibiting the 
offender, in the discretion of the commissioner or sheriff, from participating 
in work crews that are under direct guard supervision. 

(2) Except for inmates who receive sentences of imprisonment for life 
without possibility of parole, only inmates with felony sentences of more 
than two (2) years or consecutive felony sentences equaling a term greater 
than two (2) years shall be eligible for parole consideration. 

(3) Notwithstanding any other law, inmates with felony sentences of two 
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(2) years or less shall have the remainder of their original sentence 
suspended upon reaching their release eligibility date. The release shall not 
occur for sentences of two (2) years or less when the sentences are part of a 
consecutive sentence whose term is greater than two (2) years. The depart- 
ment of correction shall notify the district attorney general and the appro- 
priate sheriff, jail administrator, workhouse superintendent or warden of the 
release eligibility date of all felons with sentences of two (2) years or less in 
the institution. 

(4) No inmate shall be released under this section until at least ten (10) 
days after receipt of all sentencing documents by the department and ten 
(10) days after the department has sent notice of the release eligibility dates 
to the district attorney general and the appropriate sheriff, jail administra- 
tor, workhouse superintendent or warden. 

(5) Suspension of sentence in this manner shall be to probation supervi- 
sion under terms and conditions established by the department. 

(6)(A) The district attorney general or the appropriate sheriff, jail admin- 
istrator, workhouse superintendent or warden acting through the district 
attorney general may file a petition with the sentencing court requesting 
denial of suspension of sentence based on disciplinary violations during 
time served in the institution. The district attorney general may file a 
petition with the sentencing court requesting denial of suspension of 
sentence based on the offender’s threat to public safety as indicated by a 
pattern of prior violent or drug-related criminal behavior evidenced by 
convictions for at least two (2) crimes against the person or two (2) drug 
offenses under § 39-17-417. The district attorney general shall promptly 
send a copy of any petition filed under this subsection (a) to the appropri- 
ate sheriff, jail administrator, workhouse superintendent, warden and 
defense attorney. 

(B) The court may deny suspension for the remainder of the sentence or 
any portion of the sentence after a hearing to determine the merits of the 
petition. The hearing shall be held within twenty (20) days of filing or the 
petition is deemed to be denied and may be continued by the court for 
reasonable cause. The inmate may petition the court for review of the 
denial of probation after sixty (60) days have elapsed since a hearing 
denying release under this subsection (a). There shall be no appeal from a 
court order or judgment under this subsection (a). Upon denial of suspen- 
sion of sentence the clerk of the court shall promptly notify the 
department. 

(7)(A) For those individuals placed on probation pursuant to subdivision 

(a)(3), the court is authorized to revoke probation pursuant to the 

revocation proceedings of § 40-35-311. If the sentencing court revokes 

probation, the sentencing court may cause the defendant to commence the 
execution of the judgment as originally entered, less any credit for time 
served, plus any sentence credits earned and retained by the inmate. Any 
defendant who has been placed on probation pursuant to subdivision 

(a)(3), and whose probation is subsequently revoked on the same sentence, 

is no longer eligible for release on probation pursuant to subdivision (a)(3). 

However, a defendant who is placed on probation pursuant to § 40-35-303, 
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§ 40-35-306, or § 40-35-307, and whose probation is revoked pursuant to 

§ 40-35-311, shall not be ineligible for release on that sentence pursuant 

to subdivision (a)(3). 

(B) Nothing in subdivision (a)(7)(A) prohibits the sentencing court from: 

(i) Suspending the original sentence at any time prior to its expira- 
tion, notwithstanding whether the offender is incarcerated in a local jail 
or a prison; or 

(ii) Resentencing the defendant for the remainder of the unexpired 
sentence to any community-based alternative to incarceration autho- 
rized by chapter 36 of this title; provided, that the violation of probation 
is a technical one and does not involve the commission of a new offense. 

(b) Release eligibility for each defendant sentenced as an especially miti- 
gated offender shall occur after service of either twenty percent (20%) or thirty 
percent (30%) of the actual sentence imposed, less sentence credits earned and 
retained by the defendant. The percentage of service shall be stated on the 
judgment order. If the order is silent, release eligibility shall occur after service 
of twenty percent (20%) of the actual sentence imposed. 

(c) Release eligibility for each defendant sentenced as a Range I standard 
offender shall occur after service of thirty percent (30%) of the actual sentence 
imposed less sentence credits earned and retained by the defendant. 

(d) Release eligibility for each defendant sentenced as a Range II multiple 
offender shall occur after service of thirty-five percent (35%) of the actual 
sentence imposed less sentence credits earned and retained by the defendant. 

(e) Release eligibility for each defendant sentenced as a Range III persistent 
offender shall occur after service of forty-five percent (45%) of the actual 
sentence imposed less sentence credits earned and retained by the defendant. 

(f) Release eligibility for each defendant sentenced as a career offender shall 
occur after service of sixty percent (60%) of the actual sentence imposed less 
sentence credits earned and retained by the defendant. 

(g) There shall be no release eligibility for a defendant receiving a sentence 
of imprisonment for life without parole as a repeat violent offender. 

(h)(1) Release eligibility for each defendant receiving a sentence of impris- 

onment for life for first degree murder shall occur after service of sixty 

percent (60%) of sixty (60) years less sentence credits earned and retained by 
the defendant, but in no event shall a defendant sentenced to imprisonment 
for life be eligible for parole until the defendant has served a minimum of 
twenty-five (25) full calendar years of the sentence, notwithstanding the 
governor’s power to reduce prison overcrowding pursuant to title 41, chapter 

1, part 5, any sentence reduction credits authorized by § 41-21-236 or any 

other provision of law relating to sentence credits. A defendant receiving a 

sentence of imprisonment for life for first degree murder shall be entitled to 

earn and retain sentence credits, but the credits shall not operate to make 
the defendant eligible for release prior to the service of twenty-five (25) full 
calendar years. 

(2) There shall be no release eligibility for a defendant receiving a 
sentence of imprisonment for life without possibility of parole for first degree 
murder or aggravated rape of a child. 

(i)(1) There shall be no release eligibility for a person committing an offense, 

on or after July 1, 1995, that is enumerated in subdivision (i)(2). The person 
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shall serve one hundred percent (100%) of the sentence imposed by the court 
less sentence credits earned and retained. However, no sentence reduction 
credits authorized by § 41-21-236 or any other provision of law, shall operate 
to reduce the sentence imposed by the court by more than fifteen percent 
(15%). 
(2) The offenses to which subdivision (i)(1) applies are: 

(A) Murder in the first degree; 

(B) Murder in the second degree; 

(C) Especially aggravated kidnapping; 

(D) Aggravated kidnapping; 

(EK) Especially aggravated robbery; 

(F) Aggravated rape; 

(G) Rape; 

(H) Aggravated sexual battery; 

(I) Rape of a child; 

(J) Aggravated arson; 

(K) Aggravated child abuse; 

(L) [Deleted by 2019 amendment. ] 

(M) Sexual exploitation of a minor involving more than one hundred 

(100) images; 

(N) Aggravated sexual exploitation of a minor involving more than 
twenty-five (25) images; or 
(O) Especially aggravated sexual exploitation of a minor. 

(3) Nothing in this subsection (i) shall be construed as affecting, amend- 
ing or altering § 39-13-523, which requires child sexual predators, aggra- 
vated rapists, child rapists and multiple rapists to serve the entire sentence 
imposed by the court undiminished by any sentence reduction credits. 

(j) There shall be no release eligibility for a person committing a violation of 
§ 39-17-1324(a) or (b) on or after January 1, 2008, until the person has served 
one hundred percent (100%) of the minimum mandatory sentence established 
in § 39-17-1324(g) or (h) and imposed by the court less sentence credits earned 
and retained; however, no sentence reduction credits authorized by § 41-21- 
236 or any other law shall operate to reduce the mandatory minimum sentence 
imposed by the court by more than fifteen percent (15%). 
(k)(1) There shall be no release eligibility for a person committing aggra- 
vated robbery, as defined in § 39-13-402(a)(1), on or after July 1, 2010, until 
the person has served eighty-five percent (85%) of the sentence imposed by 
the court less sentence credits earned and retained. However, no sentence 
reduction credits authorized by § 41-21-236, or any other provision of law, 
shall operate to reduce below seventy percent (70%) the percentage of 
sentence imposed by the court such person must serve before becoming 
release eligible. 

(2) There shall be no release eligibility for a person committing aggra- 
vated robbery, as defined in § 39-13-402, on or after January 1, 2008, if the 
person has at least one (1) prior conviction for aggravated robbery, as defined 
in § 39-13-402, or especially aggravated robbery, as defined in § 39-13-403. 
The person shall serve one hundred percent (100%) of the sentence imposed 
by the court less sentence credits earned and retained; however, no sentence 
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reduction credits authorized by § 41-21-236 or any other provision of law 
shall operate to reduce the sentence imposed by the court by more than 
fifteen percent (15%). 

(3)(A) “Prior conviction” means, for purposes of this section, unless the 

context otherwise requires, that the person serves and is released or 

discharged from, or is serving, a separate period of incarceration or 
supervision for the commission of an aggravated robbery or especially 
aggravated robbery prior to or at the time of committing an aggravated 

robbery on or after January 1, 2008. 

(B) “Prior conviction” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would 
constitute the offense of aggravated robbery. If an offense involving a 
robbery accomplished by use of a firearm in a jurisdiction other than this 
state is not identified as aggravated robbery or especially aggravated 
robbery in this state, it shall be considered a prior conviction if the 
elements of the felony are the same as the elements for aggravated 
robbery or especially aggravated robbery. 

(4) “Separate period of incarceration or supervision’ includes a sentence 
to any of the sentencing alternatives set out in § 40-35-104(c)(3)-(9). An 
aggravated robbery shall be considered as having been committed after a 
separate period of incarceration or supervision if the aggravated robbery is 
committed while the person was: 

(A) On probation, parole or community correction supervision for an 
ageravated robbery or especially aggravated robbery; 

(B) Incarcerated for an aggravated robbery or especially aggravated 
robbery; 

(C) Assigned to a program whereby the person enjoys the privilege of 
supervised release into the community, including, but not limited to, work 
release, educational release, restitution release or medical furlough for an 
ageravated robbery or especially aggravated robbery; or 

(D) On escape status from any correctional institution when incarcer- 
ated for an aggravated robbery or especially aggravated robbery. 

(5) There shall be no release eligibility for a person committing attempted 
first degree murder as defined in § 39-13-202 where the victim suffers 
serious bodily injury as defined in § 39-11-106, on or after July 1, 2018, until 
the person has served eighty-five percent (85%) of the sentence imposed by 
the court less sentence credits earned and retained. However, no sentence 
reduction credits authorized by § 41-21-236, or any other provision of law, 
shall operate to reduce below seventy-five percent (75%) the percentage of 
sentence imposed by the court such person must serve before becoming 
release eligible. 

(6)(A) There shall be no release eligibility for a person committing 
aggravated child neglect or endangerment as defined in § 39-15-402, on or 
after July 1, 2013, and before July 1, 2014, until the person has served 
seventy percent (70%) of the sentence imposed by the court less sentence 
credits earned and retained. However, no sentence reduction credits 
authorized by § 41-21-236, or any other provision of law, shall operate to 
reduce below fifty-five percent (55%) the percentage of sentence imposed 
by the court such person must serve before becoming release eligible. 
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(B) There shall be no release eligibility for a person committing aggra- 
vated child neglect or endangerment as defined in § 39-15-402, on or after 
July 1, 2014, until the person has served eighty-five percent (85%) of the 
sentence imposed by the court, less sentence credits earned and retained. 
However, no sentence reduction credits authorized by § 41-21-236, or any 
other law, shall operate to reduce below seventy percent (70%) the 
percentage of sentence imposed by the court such person must serve before 
becoming release eligible. 

(7) There shall be no release eligibility for a person committing aggra- 
vated assault as defined in § 39-13-102, that results in death of another, on 
or after July 1, 2013, until the person has served seventy-five percent (75%) 
of the sentence imposed by the court less sentence credits earned and 
retained. However, no sentence reduction credits authorized by § 41-21-236, 
or any other provision of law, shall operate to reduce below sixty percent 
(60%) the percentage of sentence imposed by the court such person must 
serve before becoming release eligible. 

(8)(A) There shall be no release eligibility for a person committing 

ageravated vehicular homicide, as defined in § 39-13-218(a), on or after 

July 1, 2015, until the person has served sixty percent (60%) of the 

sentence imposed by the court less sentence credits earned and retained. 

However, no sentence reduction credits authorized by § 41-21-236, or any 

other law, shall operate to reduce below forty-five percent (45%) the 

percentage of sentence such person must serve before becoming release 
eligible. 

(B) For purposes of determining if conduct occurring on or after July 1, 
2015, constitutes a violation of § 39-13-218, and if that violation is 
governed by this subdivision (k)(8), prior convictions for predicate offenses 
required by § 39-13-218 may be used regardless of when they occurred. 

(/)(1) There shall be no release eligibility for a person committing continu- 
ous sexual abuse of a child as defined in § 39-13-518 on or after July 1, 2014, 
until the person has served the entire sentence imposed by the court 
undiminished by any sentence reduction credits the person may be eligible 
for or earn. Such person shall be permitted to earn any credits for which the 
person is eligible and the credits may be used for the purpose of increased 
privileges, reduced security classification, or for any purpose other than the 
reduction of the sentence imposed by the court. 

(2) In addition to the punishment authorized by this section, a person 
sentenced under § 39-13-518 shall, upon release, receive a sentence of 
community supervision for life pursuant to § 39-13-524. 

(m) The release eligibility date provided for in this section is separately 
calculated for each offense for which a defendant is convicted. For consecutive 
sentences, the periods of ineligibility for release are calculated for each 
sentence and are added together to determine the release eligibility date for 
the consecutive sentences. 

(n) The release eligibility date provided for in this section is the earliest date 
an inmate convicted of a felony is eligible for parole. The date is conditioned on 
the inmate’s good behavior while in prison. For a violation of any of the rules 
of the department of correction or institution in which the inmate is incarcer- 


361 TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-5001 


ated or while on any release program other than parole, the commissioner or 
the commissioner’s designees may defer the release eligibility date so as to 
increase the total amount of time an inmate must serve before becoming 
eligible for parole. This increase may, in the discretion of the commissioner, be 
in any amount of time not to exceed the full sentence originally imposed by the 
court and shall be imposed pursuant to regulations promulgated by the 
commissioner that give notice of the length of discretionary increases that may 
be imposed for a violation of each of the rules of the department or institution. 

(o)(1) The department of correction shall not certify an inmate for a parole 
grant hearing, other than an initial grant hearing, if, at the time the 
department of correction would otherwise have certified the inmate as 
eligible, the inmate is classified as “close custody”. The decertification shall 
continue for the duration of the classification and for a period of one (1) year 
thereafter. 

(2) The department of correction shall not certify an inmate for a parole 
grant hearing, other than an initial grant hearing, if, at the time the 
department of correction would otherwise have certified the inmate as 
eligible, the inmate is classified as “maximum custody”. The decertification 
shall continue for the duration of the classification and for a period of two (2) 
years thereafter. 

(p) Extensions in the release eligibility date provided for in this section and 
in other sections of this chapter shall only be imposed following a hearing 
conducted in accordance with due process of law. 

(q) Notwithstanding any other provision of this chapter relating to release 
eligibility and when acting pursuant to the Tennessee Contract Sentencing Act 
of 1979, compiled in chapter 34 of this title, the board of parole is authorized 
to grant a prisoner parole as specified in a sentence agreement entered into by 
the prisoner and the board. In granting the parole, the board may impose any 
conditions and limitations that the board deems necessary. 

(r) Notwithstanding: any other law to the contrary, the department is 
responsible for calculating the sentence expiration date and the release 
eligibility date of any felony offender sentenced to the department and any 
felony offender sentenced to confinement in a local jail or workhouse for one (1) 
or more years. 

(s) To assist the department in fulfilling the duty specified in subsection (p), 
the clerk of the court shall send a copy of each judgment document for a felony 
conviction to the department. These copies shall be forwarded to the depart- 
ment no less than one (1) time each month so that all judgments rendered in 
one (1) calendar month have been received by the department by the fifteenth 
day of the following month. 

(t) There shall be no release eligibility for a person committing the offense 
of carjacking under § 39-13-404, on or after July 1, 2016, until such person has 
served seventy-five percent (75%) of the sentence imposed by the court less 
sentence credits earned and retained. However, no sentence reduction credits 
authorized by § 41-21-236 or any other law, shall operate to reduce the 
sentence imposed by the court by more than fifteen percent (15%). 

(u)(1) For the offenses listed in subdivision (u)(2) committed on or after 

January 1, 2017, there shall be no release eligibility until the person has 
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served eighty-five percent (85%) of the sentence imposed by the court, less 
sentence credits earned and retained. However, no sentence reduction 
credits authorized by § 41-21-236, or any other law, shall operate to reduce 
below seventy percent (70%) the percentage of sentence imposed by the court 
such person must serve before becoming release eligible. 
(2) The offenses to which this subsection (u) is applicable are: 
(A) The manufacture, delivery, or sale of a controlled substance, pursu- 
ant to § 39-17-417, where the instant offense is classified as a Class A, B, 
or C felony and the person has two (2) or more prior convictions for the 
manufacture, delivery, or sale of a controlled substance classified as a 
Class A, B, or C felony, pursuant to § 39-17-417, prior to or at the time of 
committing the instant offense; and 
(B) Aggravated burglary, pursuant to § 39-14-403, or especially aggra- 
vated burglary, pursuant to § 39-14-404, if the person has two (2) or more 
prior convictions for either aggravated burglary, pursuant to § 39-14-4038, 
especially aggravated burglary, pursuant to § 39-14-404, or a combination 
of the two (2) offenses prior to or at the time of committing the instant 
offense. 
(3) For purposes of this subsection (u): 
(A)(G) “Prior conviction” means, unless the context otherwise requires, 
that the person serves and is released or discharged from, or is serving, 
a separate period of incarceration or supervision for the commission of 
the applicable offense listed in subdivision (u)(2)(A) or (u)(2)(B); 

(ii) “Prior conviction” includes convictions under the laws of any other 
state, government, or country that, if committed in this state, would 
constitute the applicable offense listed in subdivision (u)(2)(A) or 
(u)(2)(B). If a relevant offense in a jurisdiction other than this state is 
not identified as the applicable offense listed in subdivision (u)(2)(A) or 
(u)(2)(B) in this state, it shall be considered a prior conviction if the 
elements of the felony are the same as the elements in this state; and 
(B) “Separate period of incarceration or supervision” includes a sen- 

tence to any of the sentence alternatives set out in § 40-35-104(c)(3)-(9). 
The applicable offense listed in subdivision (u)(2)(A) or (u)(2)(B) shall be 
considered as having been committed after a separate period of incarcera- 
tion or supervision if it is committed while the person was: 

(i) On probation, parole, community correction supervision, or super- 
vised release for the applicable offense listed in subdivision (u)(2)(A) or 
(u)(2)(B); 

(ii) Incarcerated for the applicable offense listed in subdivision 
(u)(2)(A) or (u)(2)(B); 

(iii) Assigned to a program where the person enjoys the privilege of 
supervised release into the community, including, but not limited to, 
work release, education release, restitution release, or medical furlough 
for the applicable offense listed in subdivision (u)(2)(A) or (u)(2)(B); or 

(iv) On escape status from any correctional institution when incar- 
cerated for the applicable offense listed in subdivision (u)(2)(A) or 
(u)(2)(B). 

(4) For purposes of this subsection (u), a prior conviction shall not be 
considered if ten (10) or more years have elapsed between the date of the 


363 TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-501 
instant conviction and the date of any immediately preceding conviction for 
the relevant offense. If, however, the date of a prior conviction is within ten 
(10) years of the date of the instant conviction, and the instant conviction is 
for an offense that occurs on or after January 1, 2017, then every conviction 
for such offense occurring within ten (10) years of the date of the immedi- 
ately preceding conviction shall be considered in determining the number of 
prior offenses. However, in no event shall a conviction occurring more than 
twenty (20) years from the date of the instant conviction be considered a 
prior offense for the purposes of this subsection (u). 

(v) There shall be no release eligibility for a person committing the offense 
of driving under the influence, as defined in § 55-10-401, on or after January 
1, 2019, if the person has at least six (6) prior convictions for driving under the 
influence, as determined under § 55-10-405. The person shall serve one 
hundred percent (100%) of the sentence imposed by the court less sentence 
credits earned and retained; however, no sentence reduction credits authorized 
by § 41-21-236 or any other law shall operate to reduce the sentence imposed 
by the court by more than fifteen percent (15%). 

(w) Notwithstanding this section, a defendant sentenced under this chapter 
shall be authorized to earn and retain any sentence reduction credits autho- 
rized by § 41-21-236 or any other provision of law relating to sentence 
reduction credits. However, no sentence reduction credits earned or retained 
by a defendant sentenced for committing a Class A, B, or C felony against a 
person under title 39, chapter 13, shall operate to permit the defendant’s 
release on parole, probation, or community correction supervision until the 
defendant has served the applicable percentage of the actual sentence im- 
posed, as specified in subsections (b)-(f) and without consideration of sentence 
credits earned and retained by the defendant. Any sentence reduction credits 
earned and retained during that time shall be credited towards the defendant’s 


expiration of sentence. 
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30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2010, ch. 1090, § 1 provided that the 
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general assembly finds and declares that deter- 
rence and punishment of violent crime is a 
matter of compelling public interest that re- 
quires the highest priority when allocating 
scarce public resources for the purpose of im- 
prisoning criminals. To ensure that sufficient 
prison space is available for certain violent 
offenders to serve a sentence of sufficient length 
to longer remove them as a threat to society 
and to deter others from committing these 
offenses, it is in the public’s best interest that 
certain nonviolent property offenders currently 
serving prison sentences for less serious of- 
fenses be given alternative sentences not in- 
volving continuous confinement. By doing so, 
these property offenders are able to work in 
order to pay restitution to the victims of their 
crimes without using scarce prison beds 
thereby permitting longer sentences for those 
offenders who do threaten public safety. 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
division (a)(3) and subsection (p), shall be fully 
accomplished on or before January 1, 2013. 

Acts 2012, ch. 1078, § 1 provided that act, 
which amended subdivision (i)(3), shall be 
known and may be cited as “Kimberlee’s Law.” 

Acts 2013, ch. 425, § 2 provided that the act, 
which added subdivision (k)(5), shall apply to 
all offenses committed on or after July 1, 2013. 

Acts 2013, ch. 426, § 2 provided that the act, 
which added subdivision (k)(6), shall apply to 
all offenses committed on or after July 1, 2013. 

Acts 2013, ch. 461, § 5 provided that the act, 
which added subdivision (k)(7), shall apply to 
all offenses committed on or after July 1, 2013. 

Acts 2014, ch. 940, § 1 provided that the act, 
which added subsection (/) and redesignated 
former subsections (/)-(r) to be subsections (m)- 
(s), shall be known and may be cited as the 
“Child Protection Act.” 

Acts 2015, ch. 433, § 1 provided that the act, 
which added (k)(8), shall be known and may be 
cited as the “Ben Woodruff and Mike Locke 
Act.” 

Acts 2016, ch. 899, § 2, provided that the act, 
which amended paragraph (a)(7), shall apply to 
persons sentenced before, on, or after April 27, 
2016. 

Acts 2016, ch. 906, § 1 provided that the act, 
which added subsection (u), shall be known and 
may be cited as the “Public Safety Act of 2016.” 
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Acts 2019, ch. 211, § 4 provided that the act, 
which amended this section, shall apply to 
violations occurring on or after July 1, 2019. 

Acts 2019, ch. 488, § 3 provided that the act, 
which amended this section, shall apply to 
offenses committed on or after July 1, 2019. 


Amendments. 

The 2019 amendment by ch. 211 added “or 
aggravated rape of a child” at the end of (h)(2); 
and deleted former (i)(2)(L) which read: “(L) 
Aggravated rape of a child;”. 

The 2019 amendment by ch. 486 added (v). 

The 2019 amendment by ch. 488 added (w). 


Effective Dates. 
Acts 2019, ch. 211, § 4. July 1, 2019. 
Acts 2019, ch. 486, § 15. July 1, 2019. 
Acts 2019, ch. 488, § 3. July 1, 2019. 


Cross-References. 

Career offender, § 40-35-108. 

Inmate release privileges, title 41, ch. 21, 
part 7. 

Multiple offender, § 40-35-106. 

Penalty for Class A, B, or C felony, § 40-35- 
1h 

Persistent offender, § 40-35-1077. 

Probation, paroles, and pardons, title 40, ch. 
28. 

Repeat violent offenders, § 40-35-120. 

Sentence credits, § 41-21-236. 

Sentence ranges, § 40-35-112. 

Standard offender, § 40-35-105. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 15.17, 32.80, 32.82, 32.122, 32.126, 
32.127, 32:128; '32:129, 32.1380,.32:161. 


Law Reviews. 

Crime & Punishment: Preventing Ineffective 
Assistance of Counsel: Advice Regarding Plea 
Offers (Wade V. Davies), 49 Tenn. B.J. 28 
(2013). 


Attorney General Opinions. 

Minimum length of service for life sentences 
after July 1, 1995, OAG 97-098, 1997 Tenn. AG 
LEXIS 105 (7/1/97). 

Effect of trial court judgment contrary to 
release eligibility statutes, OAG 98-0126, 1998 
Tenn. AG LEXIS 126 (7/20/98). 

Department of correction authority to alter 
illegal court judgment, OAG 98-0126, 1998 
Tenn. AG LEXIS 126 (7/20/98). 

Modification of judgment orders by the Ten- 
nessee department of correction, OAG 99-197, 
1999 Tenn. AG LEXIS 201 (9/28/99). 
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WCONAM Pwnde 


1. Constitutionality. 

The authority to grant paroles is not judicial 
in nature but administrative, and the fact that 
the board of paroles determines the granting or 
denial of parole does not violate the separation 
of powers doctrine. Baker v. State, 951 S.W.2d 
1, 1997 Tenn. Crim. App. LEXIS 165 (Tenn. 
Crim. App. 1997). 

Department of correction’s policy promul- 
gated under T.C.A. § 40-35-501 which permit- 
ted extension of inmate’s release eligibility date 
by thirty percent for assaulting a prison officer 
did not retroactively inflict a greater punish- 
ment on the inmate than was provided for in 
his original sentence, and was thus not an ex 
post facto law. Ogburn v. Tennessee Dep’t of 
Correction, 983 S.W.2d 677, 1998 Tenn. App. 
LEXIS 26 (Tenn. Ct. App. 1998). 

Because an inmate’s challenge to the consti- 
tutionality of the statute was an “as applied” 
challenge, proceeding through the Uniform Ad- 
ministrative Procedure Act was proper. Davis v. 
Tenn. Dep’t of Corr., — S.W.3d —, 2018 Tenn. 
App. LEXIS 631 (Tenn. Ct. App. Oct. 30, 2018). 

Inmate’s vagueness argument lacked merit 
because any question as to the proper interpre- 
tation of the statute had already been resolved. 
Davis v. Tenn. Dep’t of Corr., — S.W.3d —, 2018 
Tenn. App. LEXIS 631 (Tenn. Ct. App. Oct. 30, 
2018). 

Any statute in place before the effective date 
of ch. 492, with a release eligibility other than a 
minimum of 51 years for a life sentence is 
repealed as to offenses committed on or after 
that date and the caption of ch. 492 does not 
violate Tenn. Const. art. II, § 17; this is not an 
express repeal, but rather a repeal by implica- 
tion, and both T.C.A. §§ 40-35-501(h)(1) and 
39-13-204(e)(2) are repealed by implication to 
the extent they require a release eligibility 
other than a minimum. Davis v. Tenn. Dep’t of 
Corr., — S.W.3d —, 2018 Tenn. App. LEXIS 631 
(Tenn. Ct. App. Oct. 30, 2018). 


2. Due Process Requirement. 
The portion of T.C.A. § 40-35-501 stating 


that extensions in an inmate’s release eligibil- 
ity date shall only be imposed following a 
hearing conducted in accordance with due pro- 
cess of law merely enunciates a law procedural 
requirement, not the existence of a liberty in- 
terest such as must be established for an in- 
mate to be entitled to habeas relief. Frazier v. 
Hesson, 40 F. Supp. 2d 957, 1999 U.S. Dist. 
LEXIS 5813 (W.D. Tenn. 1999). 


3. Right to Parole. 

Tennessee laws and regulations create no 
right to parole, or to due process in the conduct 
of a parole hearing. Hinds v. Tennessee, 888 F. 
Supp. 854, 1995 U.S. Dist. LEXIS 8121 (W.D. 
Tenn. 1995). 

When a prisoner committed the crimes of 
murder, T.C.A. § 39-13-202, and armed rob- 
bery, T.C.A. § 39-13-402, in 1986, the prisoner 
knew that violations of the prison disciplinary 
rules could put the prisoner at risk of serving a 
longer period of time before becoming eligible to 
be considered for parole and, accordingly, nei- 
ther the 1989 nor the 1996 changes in the 
prison’s disciplinary policy deprived the pris- 
oner of a pre-existing right or enhanced the 
punishment for the prisoner’s 1986 crimes be- 
yond the punishment authorized by T.C.A. 
§ 40-35-501(h); thus, applying the 1989 and 
1996 versions of prison policy to the prisoner for 
the disciplinary offenses of escape and assault 
committed in 1989 and 1997 did not run afoul of 
the federal or ex post facto clauses, U.S. Const., 
Art. I. § 10, cl. 1 and Tenn. Const., art. 1, § 11 
and the trial court properly granted the Ten- 
nessee department of correction’s motion to 
dismiss the prisoner’s complaint for failure to a 
claim for which relief could be granted, Tenn. R. 
Civ. P. 12.02(6). Utley v. Tenn. Dep’t of Corr., 
118 S.W.3d 705, 2003 Tenn. App. LEXIS 325 
(Tenn. Ct. App. 2008). 

Protected liberty interest in parole existed 
only where the statute created an expectation 
of parole, such that T.C.A. § 40-35-501, the 
statute addressing parole eligibility dates, did 
not provide a certainty of parole for sentences 
greater than two years; rather, it simply pro- 
vided no more than a mere hope that the 
benefit would be obtained, such that defendant 
had no “right” to be released on parole after 
10.8 months in confinement. State v. Sutton, 
166 S.W.3d 686, 2005 Tenn. LEXIS 609 (Tenn. 
2005). 

Where defendant’s four judgment orders des- 
ignated him as a Multiple 35 percent Range 2 
offender, not a Multiple Rapist, defendant’s 
sentences on four aggravated rape convictions, 
were illegal and void. Pursuant to T.C.A. § 39- 
13-523(b), (c), defendant’s convictions of mul- 
tiple counts of aggravated rape rendered him 
ineligible for early release on parole. The Mul- 
tiple Rapist classification was mandatory 
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rather than discretionary. Thus, defendant’s 
four judgment orders did not correctly reflect 
his statutorily-required sentencing status, and 
the error was not clerical. Cantrell v. Easter- 
ling, 346 S.W.3d 445, 2011 Tenn. LEXIS 746 
(Tenn. Aug. 1, 2011). 


4. Determinate Versus Indeterminate 
Sentence. 

The fact that the board of paroles may grant 
or deny parole does not convert a determinate 
sentence into an indeterminate sentence in 
violation of § 40-35-211. Baker v. State, 951 
S.W.2d 1, 1997 Tenn. Crim. App. LEXIS 165 


(Tenn. Crim. App. 1997). 


5. Inappropriate Sentence. 

As referenced in T.C.A. § 40-35-501(i)(3), 
T.C.A.§ 39-13-523 provides that defendants 
convicted of rape of a child are ineligible to 
receive the benefit of sentence reduction credits 
and have to serve their entire sentences undi- 
minished by credits of up to 15 percent; per Acts 
1992, ch. 878, § 1, the effective date of § 39-13- 
523 was July 1, 1992, and one of petitioner’s 
crimes occurred after that date, while a second 
straddled the date; however, the “Special Con- 
ditions” portion of each judgment specified, in 
relevant part, that “no sentence reduction cred- 
its authorized would exceed 15 percent,” pos- 
sible under former law, where child rape was 
indistinguishable from aggravated rape; thus, 
the ultra vires provisions for sentence reduc- 
tion credits in the promulgated child rape con- 
victions voided the judgments, petitioner dem- 
onstrated a basis for issuance of the writ of 
habeas corpus, and the matter was remanded 
for new proceedings to ensure that petitioner 
was advised of a factual basis for any guilty 
pleas. Coleman v. Morgan, 159 S.W.3d 887, 
2004 Tenn. Crim. App. LEXIS 695 (Tenn. Crim. 
App. 2004), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 1182 (Tenn. Dec. 20, 2004). 

Supreme court granted inmate’s petition for 
writ of habeas corpus because the inmate’s 
sentence was illegal and void; the inmate en- 
tered a guilty plea to child rape, and he could 
not be granted early release; the sentence was 
required to be served day by day. Smith v. 
Lewis, 202 S.W.3d 124, 2006 Tenn. LEXIS 837 
(Tenn. 2006). 

Because aggravated child neglect was not an 
enumerated offense included in this section, 
the trial court erred by applying the statute 
and sentencing defendant as a violent offender 
at 100% release eligibility. State v. Johnson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 744 
(Tenn. Crim. App. Aug. 21, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 886 
(Tenn. Dec. 8, 2017). 


6. Determination of Sentence. 
Modification of defendant’s sentence from life 

without the possibility of parole to life impris- 

onment with the possibility of parole after she 
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was convicted of first-degree murder and the 
facilitation of first-degree murder was appro- 
priate because lack of written notice by the 
pursuant to T.C.A. § 39-13-208 mandated a 
sentence of life with the possibility of parole. 
State v. Dych, 227 S.W.3d 21, 2006 Tenn. Crim. 
App. LEXIS 823 (Tenn. Crim. App. 2006), ap- 
peal denied, — S.W.3d —, 2007 Tenn. LEXIS 
191 (Tenn. Feb. 26, 2007). 

Tennessee Claims Commission properly dis- 
missed an inmate’s complaint for lack of subject 
matter. jurisdiction because the statutory 
scheme did not grant a private right of action 
for the State’s negligent deprivation; the in- 
mate’s claim that the State failed to comply 
with statutes in calculating his sentence fell 
within a claim for negligent deprivation of 
statutory rights, and he cited no cases holding 
that a claim involving a duty conferred by 
statute fell within subsection (a)(1)(E). Mosley 
v. State, 475 S.W.3d 767, 2015 Tenn. App. 
LEXIS 518 (Tenn. Ct. App. June 10, 2015), 
appeal denied, — 8.W.3d —, 2015 Tenn. LEXIS 
982 (Tenn. Nov. 24, 2015). 


7. Release Eligibility Date. 

Where two defendants were convicted of a 
first degree murder that took place on July 2, 
1995, counsel was ineffective for failing to ob- 
ject to the trial court’s erroneous jury instruc- 
tion which required the prisoner to serve a 
minimum of twenty-five years before becoming 
eligible for parole under T.C.A. § 40-35-501(h); 
however, at the time of trial, the amended 
statute, § 40-35-501(i) provided that a person 
convicted of first degree murder and sentenced 
to life in prison must serve at least fifty-one 
years before becoming eligible for parole; while 
the amendment raised the question as to which 
section of the statute applied to these cases at 
the time of trial, that did not excuse counsel in 
these cases. Vaughn v. State, 202 S.W.3d 106, 
2006 Tenn. LEXIS 843 (Tenn. 2006), overruled 
in part, Brown v. Jordan, — S.W.3d —, 2018 
Tenn. LEXIS 728 (Tenn. Dec. 6, 2018). 

With respect to inmates serving consecutive 
determinate sentences under the Criminal Sen- 
tencing Reform Act of 1989, T.C.A. § 40-35- 
501(Z), provides the method for calculating re- 
lease eligibility dates; furthermore, the clear 
and unambiguous language of § 40-35-501(/) 
contemplates that inmates serving consecutive 
determinate sentences will be assigned a single 
release eligibility date, making the concept of 
custodial parole irrelevant. Stewart v. Scho- 
field, 368 S.W.3d 457, 2012 Tenn. LEXIS 376 
(Tenn. May 25, 2012). 

Because an inmate was not entitled to mul- 
tiple release eligibility dates and consideration 
for custodial parole, his petition alleging that 
the Tennessee Board of Probation and Parole 
and Board officials deprived him of the privi- 
lege to be heard for custodial parole failed to 
state a claim on which relief could be granted; 
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therefore, the trial court properly granted the 
motions of the Board and officials to dismiss the 
inmate’s petition for common law writ of certio- 
rari pursuant to T.C.A. §§ 27-8-101 and 27-9- 
101. Stewart v. Schofield, 368 S.W.3d 457, 2012 
Tenn. LEXIS 376 (Tenn. May 25, 2012). 

Claims for post-judgment jail credit were not 
cognizable habeas corpus claims because the 
proper avenue to address post-judgment jail 
credit for prisoners was through the Tennessee 
Department of Correction (TDOC) administra- 
tively; under the Sentencing Act, T.C.A. § 40- 
35-501(c) and T.C.A. §§ 40-23-113 and 41-21- 
236, the TDOC had authority over its prisoners 
regardless of whether they were housed in a 
local detention facility, including the authority 
to compute and apply post-judgment jail credit. 
Yates v. Parker, 371 S.W.3d 152, 2012 Tenn. 
Crim. App. LEXIS 29 (Tenn. Crim. App. Jan. 
13, 2012), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 242 (Tenn. Apr. 12, 2012). 

Appellate court exceeded its authority by 
determining the date the prisoner could be 
considered for parole because the Department 
of Correction was solely responsible for calcu- 
lating a prisoner’s release eligibility date under 
this section, and the appellate court’s calcula- 
tion was flawed. Brennan v. Bd. of Parole for 
Tenn., 512 S.W.3d 871, 2017 Tenn. LEXIS 2 
(Tenn. Jan. 10, 2017). 

Chancery court properly ruled against an 
inmate in his action challenging the calculation 
of his eligibility for release and the constitu- 
tionality of the statute because subsection (i) 
established the legal release date for someone 
sentenced to life and was constitutional. Davis 
v. Tenn. Dep’t of Corr., — S.W.3d —, 2018 Tenn. 
App. LEXIS 631 (Tenn. Ct. App. Oct. 30, 2018). 

In a certified question of law from a federal 
court of appeals, the state supreme court con- 
cluded that a defendant convicted of first-de- 
gree murder committed on or after July 1, 1995, 
and sentenced to life in prison could be re- 
leased, at the earliest, after 51 years of impris- 
onment because, for first-degree murders com- 
mitted on or after July 1, 1995, a defendant 
must serve 100% of 60 years less any sentence 
credits received, but the sentence credits could 
not operate to reduce the sentence imposed by 
more than 15 %, and 15% of 60 years was nine 
years, thus resulting in service of a minimum 
51 years. Brown v. Jordan, — S.W.3d —, 2018 
Tenn. LEXIS 728 (Tenn. Dec. 6, 2018). 

To the extent Vaughn v. State, 202 S.W.3d 
106; 2006 Tenn. LEXIS 843 (Tenn. 2006), af- 
firms the attorney general’s opinion that an 
irreconcilable conflict exists between T.C.A. 
§ 40-35-501(h) and (i), that portion of the opin- 
ion is abrogated, as the supreme court has 
determined that no conflict exists between 
those statutory provisions; both subsections 
remain in full effect and are not irreconcilable, 
and no part of T.C.A. § 40-35-501(h) is repealed 
by implication. Vaughn, however, correctly held 
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that a defendant convicted of first-degree mur- 
der committed on or after July 1, 1995, may be 
released after serving at least 51 years in 
confinement. Brown v. Jordan, — S.W.3d —, 
2018 Tenn. LEXIS 728 (Tenn. Dec. 6, 2018). 


8. Guilty Pleas. 

Trial court did not abuse its discretion in 
denying defendant’s motion to withdraw his 
guilty pleas because defendant failed to demon- 
strate manifest injustice; the trial court ad- 
vised defendant that he was being sentenced as 
a career offender, that he would receive sen- 
tences of fifteen years for theft and six years for 
evading arrest, and that he would serve both 
sentences at sixty percent release eligibility, 
and defendant stated that he understood. State 
v. Kirk, — 8.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 635 (Tenn. Crim. App. July 19, 2017). 

Because both counsel and the trial court 
advised petitioner about his charges and the 
specific penalties to be imposed, including the 
fact that his sentences had a release eligibility 
of 85%, his guilty plea was not unknowing and 
involuntary. Nabi v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 274 (Tenn. Crim. App. 
Apr. 30, 2019). 


9. Inaccurate Sentencing Information 
From Counsel. 

Postconviction relief was properly granted 
because counsel was ineffective in failing to 
properly inform petitioner of his potential sen- 
tence if convicted of first degree murder; the 
evidence did not preponderate against the post- 
conviction court’s decision to give credibility to 
petitioner’s testimony, which was bolstered by a 
letter from petitioner to counsel that was per- 
sonal in nature and motivated out of genuine 
concern, that he rejected a plea offer of twenty 
years based on the assertions of trial counsel as 
to the definition of a life sentence. Granderson 
v. State, 197 S.W.3d 782, 2006 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. Apr. 13, 2006). 


10. Motion to Correct Illegal Sentence. 
Trial court properly denied defendant’s mo- 
tion to correct an illegal sentence because de- 
fendant failed to state a colorable claim for 
correction of an illegal sentence; the sentences 
imposed were authorized and did not directly 
contravene an applicable statute because de- 
fendant was sentenced to fifteen years as a 
career offender on each of the two Class C 
felonies. State v. Sanders, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 122 (Tenn. Crim. App. 
Feb. 20, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 321 (Tenn. June 6, 2018). 


11. Sentence Proper. 

Trial court properly granted the Tennessee 
Department of Correction summary judgment 
dismissing an inmate’s petition alleging his 
sentence was calculated incorrectly, and he was 
entitled to custodial parole and safety valve 
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hearings, because the inmate’s sentences were 
calculated in accordance with the statute; the 
inmate did not qualify for custodial parole 
consideration because it applied only to deter- 
minate sentences imposed prior to the Tennes- 
see Criminal Reform Act of 1982. Taylor v. 
Tenn. Dep’t of Corr., — S.W.3d —, 2017 Tenn. 
App. LEXIS 170 (Tenn. Ct. App. Mar. 3, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
376 (Tenn. June 9, 2017). 

Defendant’s sentence of life imprisonment 
was proper because the sentence was not the 
functional equivalent of a sentence of life im- 
prisonment without parole; the court of appeals 
consistently rejected the claim that a juvenile’s 
mandatory life sentence, which required ser- 
vice of fifty-one years before release, constitutes 
an effective sentence of life without parole. 
State v. Collins, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. Apr. 18, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 489 (Tenn. Aug. 8, 2018), cert. denied, 
Collins v. Tennessee, — L. Ed. 2d —, — S. Ct. 
—,— U.S. —, 2018 U.S. LEXIS 7182 (U.S. Dec. 
10, 2018). 

Defendant’s effective sentence of 45 years for 
his aggravated robbery and aggravated bur- 
glary convictions was proper because he was a 
career offender as he had nine previous convic- 
tions for aggravated robbery, a Class B felony, 
one previous felony conviction for an attempted 
first-degree murder, a Class A felony, and two 
previous felony convictions for especially aggra- 
vated kidnapping, a Class A felony; the maxi- 
mum sentence for the Class B felony of aggra- 
vated robbery in Range III was 30 years; the 
maximum sentence for the Class C felony of 
aggravated burglary in Range III was 15 years; 
and, as a career offender, he had to serve the 30 
year sentence for aggravated robbery at 100%, 
and the 15 year sentence for aggravated bur- 
glary at 60%. State v. Mitchell, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 693 (Tenn. Crim. 
App. Sept. 12, 2018). 


12. Ineffective Assistance Not Shown. 
Inmate was not entitled to post-conviction 
relief for counsel’s failure to object to the State’s 
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sentencing statements that the inmate’s crimes 
involved more than one victim, due to a victim’s 
pregnancy, after which the sentencing court 
allegedly misapplied the multiple victim sen- 
tencing enhancement factor, because the in- 
mate showed no prejudice, by clear and con- 
vincing evidence, as (1) the State had a good 
faith basis for asking about the inmate’s knowl- 
edge of the victim’s pregnancy, (2) the inmate’s 
sentences were within applicable ranges, (3) 
three other enhancement factors were properly 
applied, and (4) the court properly heard testi- 
mony that the inmate held a knife to the 
victim’s stomach and saw video footage show- 
ing the victim was visibly pregnant. Bush v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 33 (Tenn. Crim. App. Jan. 18, 2017). 

It was proper to deny petitioner post-convic- 
tion relief because petitioner’s guilty plea was 
not involuntarily and unknowingly entered on 
the ground that trial counsel was ineffective; 
trial counsel did not misinform petitioner about 
the amount of time he would actually have to 
serve before he could be released from prison 
because petitioner was properly informed by 
trial counsel and the trial court that he could 
receive sentencing credits to reduce his sen- 
tence by fifteen percent. Shade v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Feb. 27, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 327 
(Tenn. June 6, 2018). 


13. Appellate Jurisdiction. 

Defendant was not entitled to relief on ap- 
peal because, although defendant complained 
that the trial court did not award defendant all 
defendant’s due jail credit, the proper method 
for defendant to address post-judgment jail 
credit was through the Tennessee Uniform Ad- 
ministrative Procedures Act, T.C.A. § 4-5-101 
et. seq., rather than an appeal to the interme- 
diate appellate court, because the Tennessee 
Department of Corrections was tasked with 
calculating defendant’s sentence expiration 
date and defendant’s release eligibility date. 
State v. Lester, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 22 (Tenn. Crim. App. Jan. 17, 
2017). 


40-35-502. Conversion of fractions in calculations. 


(a) For purposes of calculating the release eligibility date, a fraction of a 


month is construed to mean: 
(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 


For one tenth (0.1) of a month, three (3) days; 

For two tenths (0.2) of a month, six (6) days; 

For three tenths (0.3) of a month, nine (9) days; 

For four tenths (0.4) of a month, twelve (12) days; 

For five tenths (0.5) of a month, fifteen (15) days; 

For six tenths (0.6) of a month, eighteen (18) days; 

For seven tenths (0.7) of a month, twenty-one (21) days; 

For eight tenths (0.8) of a month, twenty-four (24) days; and 
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(9) For nine tenths (0.9) of a month, twenty-seven (27) days. 
(b) For purposes of calculating the release eligibility date for a sentence of 
less than one (1) year, a fraction of a day is construed to mean that the next day 
is the release eligibility date. 


History. 43-214, 40-43-301 — 40-43-304, 40-43-306 — 
Acts 1989, ch. 591, § 6. 40-43-309, 40-43-11 — 40-43-315, 40-43-401 

— 40-43-4038, 40-43-501 — 40-43-504), concern- 
Former chapter 36" 88 '40/35'101'—! 40-35- ing the Tennessee Criminal Sentencing Reform 

112, 40-35-201 — 40-35-214, 40.35-301 — 40. Act of 1982, was repealed by Acts 1989, ch. 591, 

35-316, 40-35-401 — 40-35-403, 40-35-501 — §& &. 

40-35-504 (Acts 1982, ch. 868, § 1; TCA, ‘Textbooks 

8§ 40-35-108, 40-43-101— 40-43-104, 40-43- i 

106, 40-43-107, 40-43-109 — 40-43-112, 40-43- Narn oe tae JE ate pecan a cy nb 

201 — 40-43-205, 40-43-207 — 40-43-212, 40- A aaah Papen 


Compiler’s Notes. 


40-35-503. Authority to determine release status of felon — Grounds 
for denying release status — Hearings — Parole potential. 


(a) The board of parole has the authority to parole inmates with felony 
sentences of more than two (2) years or consecutive felony sentences equaling 
a term greater than two (2) years. 

(b) Release on parole is a privilege and not a right, and no inmate convicted 
shall be granted parole if the board finds that: 

(1) There is a substantial risk that the defendant will not conform to the 
conditions of the release program; 

(2) The release from custody at the time would depreciate the seriousness 
of the crime of which the defendant stands convicted or promote disrespect 
for the law; 

(3) The release from custody at the time would have a substantially 
adverse effect on institutional discipline; or 

(4) The defendant’s continued correctional treatment, medical care or 
vocational or other training in the institution will substantially enhance the 
defendant’s capacity to lead a law-abiding life when given release status at 
a later time. 

(c) No person convicted of a sex crime shall be released on parole unless a 
psychiatrist or licensed psychologist designated as a health service provider 
has examined and evaluated the inmate and certified that, to a reasonable 
medical certainty, the inmate does not pose the likelihood of committing sexual 
assaults upon release from confinement. The examination and evaluation shall 
be provided by psychiatrists or licensed psychologists designated as health 
service providers whose services are contracted or funded by the department of 
correction or the board of parole. The board shall consider any other evaluation 
by a psychiatrist or licensed psychologist designated as a health service 
provider that may be provided by the defendant. 

(d)(1) The board shall conduct a hearing within a reasonable time prior to a 

defendant’s release eligibility date to determine a defendant’s fitness for 

parole. 

(2) At the hearing, the board shall permit the video testimony of the 
immediate family members of the victim of a defendant’s criminal offense 
relative to the fitness of the defendant for parole, if the family members are 
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unable to attend the hearing. The board may, by rule, establish reasonable 
guidelines as to what constitutes a family member being unable to attend a 
hearing. 

(e) The board shall notify the district attorney general and the sentencing 
court or their successors of the eligibility hearing in the manner provided for 
in § 40-28-107(c). 

(f) If the board determines that a defendant should be released on parole, it 
shall furnish reasons for that decision to the district attorney general who 
prosecuted the defendant, the chief law enforcement official of the agency that 
prosecuted the case and the judge who tried that defendant or to their 
successors, upon their request. 

(g) In determining whether an inmate should be granted parole, the board 
shall consider as a factor the extent to which the inmate has attempted to 
improve the inmate’s educational, vocational or employment skills through 
available department of correction programs while the inmate was incarcer- 
ated. The board shall have the right to deny parole to an inmate who has made 
no attempt to improve such skills while incarcerated. 

(h) Notwithstanding subsection (b), there is a presumption that an inmate 
convicted of a Class E or Class D nonviolent felony offense, as defined in 
§ 40-36-102, is to be released on parole upon the inmate reaching the inmate’s 
release eligibility date unless good cause is shown as to why the inmate should 


not be released. 


History. 

Acts 1989, ch. 591, § 6; 1990, ch. 729, § 2; 
1990, ch. 980, § 34; 1992, ch. 991, § 18; 19938, 
ch. 235, § 1; 1994, ch. ‘730, § 2; 2012, ch. 727, 
§ 58; 2019, ch. 488, § 2. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-4038, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
8§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-3801 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-403, 40-43-501 — 40-438-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 
For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 


sections (a) and (c), shall be fully accomplished 
on or before January 1, 2013 

Acts 2019, ch. 488, § 3 provided that the act, 
which amended this section, shall apply to 
offenses committed on or after July 1, 2019. 


Amendments. 
The 2019 amendment added (h). 


Effective Dates. 
Acts 2019, ch. 488, § 3. July 1, 2019. 


Cross-References. 

Education and vocational training plan, 
§ 41-21-238. 

Inmate release privileges, title 41, ch. 21, 
part 7. 

Probation, paroles, and pardons, title 40, ch. 
28. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 

Penalty for Class D and E felonies, § 40-35- 
yah, 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.122, 32.132. 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Application. 

. Release Properly Denied. 
. Parole Properly Denied. 

. Parole Hearing. 


= OP ON eR 


. Constitutionality. 

Denial of the inmate’s petition for postconvic- 
tion relief was proper where he did not need to 
be informed of all criteria that affect his pos- 
sible release on parole in order for his guilty 
plea to be constitutionally sound, including the 
fact that he was not informed of the psychiatric 
certification mandated by T:C.A. § 40-35- 
503(c). Jaco v. State, 120 S.W.3d 828, 2003 
Tenn. LEXIS 1175 (Tenn. 2008). 


2. Application. 

Appellate court reversed an order dismissing 
a prisoner’s claim that the parole board acted 
arbitrarily in deferring the next consideration 
of his parole for 20 years where the decision to 
defer consideration for so many years was 
found to have been an arbitrary exercise of the 
board’s authority and the prisoner had stated a 
cause of action which entitled him to a writ of 
certiorari. Baldwin v. Tenn. Bd. of Paroles, 125 
S.W.3d 429, 2003 Tenn. App. LEXIS 575 (Tenn. 
Ct. App. 2003), appeal denied, — S.W.3d —, 
‘2003 Tenn. LEXIS 1266 (Tenn. Dec. 22, 2003). 

Where defendant appealed a sentencing is- 
sue, the court of criminal appeals erred in 
vacating defendant’s conviction of incest on the 
grounds that incest was not a lesser included 
offense of child rape and because the record 
failed to reflect that the indictment had been 
amended from “rape of a child.” Studdard v. 
State, 182 S.W.3d 283, 2005 Tenn. LEXIS 1046 
(Tenn. 2005), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 518 (Tenn. 2006). 


3. Release Properly Denied. 

There was no illegality in board’s determina- 
tion that it would depreciate the seriousness of 
defendant’s offense to release him after he had 
served only two years for engaging in prohib- 
ited sexual contact with children. South v. Ten- 
nessee Bd. of Paroles, 946 S.W.2d 310, 1996 
Tenn. App. LEXIS 794 (Tenn. Ct. App. 1996). 


4. Parole Properly Denied. 
Board of Parole appropriately considered and 
denied the prisoner parole based on its finding 


that release would depreciate the seriousness 
of the crime, attempted rape of a child. Bren- 
nan v. Bd. of Parole for Tenn., 512 S.W.3d 871, 
2017 Tenn. LEXIS 2 (Tenn. Jan. 10, 2017). 

Trial court properly affirmed the Board of 
Parole’s decision to rescind its earlier grant of 
parole and deny parole to an inmate because, 
while both the district attorney and sheriff 
received notice of the inmate’s parole hearing, 
their opposition was not known to the Board 
prior to the inmate’s hearing, the district attor- 
ney’s opposition was characterized as “ada- 
mant,” the Board was bound by law to consider 
the opposition inasmuch as it constituted “sig- 
nificant new information,” rescission of the in- 
mate’s parole was authorized by the regula- 
tions, the opposition was not due to any action 
or inaction by the Board, and the inmate had no 
protectable interest in any particular applica- 
tion of the regulations at issue. Stone v. Tenn. 
Bd. of Parole, — S.W.3d —, 2017 Tenn. App. 
LEXIS 636 (Tenn. Ct. App. Sept. 20, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
879 (Tenn. Dec. 6, 2017). 


5. Parole Hearing. 

Inmate’s release eligibility date was April 3, 
2015, and the parole board was required to 
conduct a hearing within a reasonable time 
prior to that date to determine the inmate’s 
fitness for parole; the board could not deprive 
the inmate of a parole hearing that he other- 
wise would have been eligible to receive by 
determining that he was not ready to be re- 
leased two years prior to that time, the Board 
should have considered his fitness for release 
within a reasonable time prior to his original 
eligibility date, and the inmate was to be 
granted a new hearing. Brennan v. Bd. of Pa- 
role, — S.W.3d —, 2015 Tenn. App. LEXIS 861 
(Tenn. Ct. App. Oct. 21, 2015), rev’d, Brennan v. 
Bd. of Parole for Tenn., 512 S.W.3d 871, 2017 
Tenn. LEXIS 2 (Tenn. Jan. 10, 2017). 

Based on the Department of Correction’s de- 
termination of the prisoner’s release eligibility 
date, the Board of Parole conducted the parole 
hearing within a reasonable time before his 
release eligibility date under this section, and it 
did not abuse its discretion by conducting a 
parole hearing in March 2013 and deferring the 
next parole hearing until 2018. Brennan v. Bd. 
of Parole for Tenn., 512 S.W.3d 871, 2017 Tenn. 
LEXIS 2 (Tenn. Jan. 10, 2017). 


40-35-504. Release classification status programs — Parole — Penalty 


for violation of parole. 


(a) When the board of parole determines that an eligible inmate should be 
granted parole, the inmate may be placed on supervised parole under the 
prescribed conditions and in accordance with § 40-28-118. If it is determined 
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that an eligible inmate should not be granted parole, the board shall thereupon 
inform the inmate, in writing, of the date the inmate will be reconsidered for 
parole. 

(b) A defendant convicted of a felony who has been admitted to parole shall 
be supervised by the department of correction and shall make periodic reports 
to an assigned parole officer for not less than one (1) year. Thereafter, the 
defendant may be relieved from making any further periodic reports if the 
parole officer, with the consent of the director of probation and parole, 
determines that: 

(1) The defendant has abided by the terms of parole in a satisfactory 
manner; 

(2) There is a reasonable likelihood that the defendant will remain at 
liberty without violating the law; and 

(3) Relief from further periodic reporting is not incompatible with the 
welfare of society. 

(c) Adefendant relieved from reporting shall still be considered to be within 
the jurisdiction of the board and the department of correction or the local jail 
or workhouse authorities and shall be subject to termination of parole status 
for the remainder of the sentence originally imposed. The director of probation 
and parole may reinstitute required periodic reporting at any time. 

(d) A defendant who violates the terms of parole is subject to the terms of 
§§ 40-28-121 — 40-28-123, which shall govern the termination of parole. 

(e) If a defendant who has been placed on parole is convicted of a felony 
committed while on parole, the board, in its discretion, may revoke the 
defendant’s parole and require the defendant to serve the remainder of the 
sentence originally imposed, or a portion of the original sentence as the board 
may determine, before the defendant begins serving the sentence for the crime 
committed while on parole. 

(f) Upon revocation of supervised or unsupervised parole by the board under 
subsection (d) or (e), the time a defendant spent on parole shall not be 
considered as service of the sentence unless the board determines to grant all 
or part of the time to the defendant. 


History. 
Acts 1989, ch. 591, § 6; 2012, ch. 727, § 59. 


Sentencing Commission Comments. This 
section addresses administrative aspects of pa- 
role determinations. All persons placed on pa- 
role must initially be on supervised status. If an 
eligible inmate is denied parole, the board must 
inform the inmate of the date that he or she will 
be reconsidered for parole. 

Subsection (b) provides that the board may 
remove the direct supervision requirement af- 
ter the defendant has been on parole for one 
year. Prior law was two years. As provided in 
subsection (c) even though a parolee may be 
relieved from direct supervision, the parolee is 
still under the jurisdiction of the board and the 
agency from which he was paroled for purposes 
of potential revocation of parole. 


Compiler’s Notes. 

Former chapter 35, §§ 40-35-101 — 40-35- 
112, 40-35-201 — 40-35-214, 40-35-301 — 40- 
35-316, 40-35-401 — 40-35-403, 40-35-501 — 
40-35-504 (Acts 1982, ch. 868, § 1; T.C.A., 
§§ 40-35-108, 40-43-101— 40-43-104, 40-43- 
106, 40-43-107, 40-43-109 — 40-43-112, 40-43- 
201 — 40-43-205, 40-43-207 — 40-43-212, 40- 
43-214, 40-43-301 — 40-43-304, 40-43-306 — 
40-43-309, 40-43-311 — 40-43-315, 40-43-401 
— 40-43-4038, 40-43-501 — 40-43-504), concern- 
ing the Tennessee Criminal Sentencing Reform 
Act of 1982, was repealed by Acts 1989, ch. 591, 
§ 6. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

For the Preamble to the act concerning the 
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transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
sections (a)-(c), shall be fully accomplished on 
or before January 1, 2013. 


COMMUNITY CORRECTIONS 


40-35-505 


Probation, paroles, and pardons, title 40, ch. 
28. 

Sentencing provisions applicable to persons 
committing crimes prior to July 1, 1982, title 
40, ch. 20. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.122, 32.125, 32.174, 32.224. 


Cross-References. 
Inmate release privileges, title 41, ch. 21, 
part 7. 


40-35-505. Orientation to post-release or parole issues. 


Before the release of an inmate under this chapter, the department of 
correction shall conduct an orientation for the inmate concerning relevant 
post-release or parole issues. As a part of the department’s existing orientation 
program, the orientation shall address issues of restoration of citizenship, 
voting and the availability of services relating to education, employment, 
family and child support. Specific attention shall be given to, but not limited to, 
general equivalency diplomas and adult education, access to health care and 
health insurance, reinstatement of licenses and voting rights and food stamps. 


History. 


Acts 2004, ch. 752, § 1. 


Cross-References. 
Restoration of citizenship, title 40, ch. 29. 


CHAPTER 36 
COMMUNITY CORRECTIONS 


Part 1. General Provisions 


Section 
40-36-101. Short title. 
40-36-102. Chapter definitions. 
40-36-103. Purposes of chapter. 
40-36-104. Goals of this chapter. 
40-36-105. Duties of the department of correction. 
40-36-106. Eligible offenders. 
Part 2. Local Community Corrections Advisory Board 
40-36-201. Creation and composition of local community corrections advisory board. 
40-36-202. Duties of local community corrections advisory board — Staff — Meetings and officers. 
Part 3. Finances 
40-36-301. Eligibility for financial aid. 
40-36-302. Community-based options and services. 
40-36-303. Prohibited use of funds — Administrative costs — Accounting system — Annual audit. 
40-36-304. Community corrections plan — Funding criteria — Participation in and withdrawal 
from chapter. 
40-36-305. Continued grant funding — Additional incentive funding — Noncompliance with plan. 
40-36-306. Supervision fee. 


40-36-101 
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PART 1 
GENERAL PROVISIONS ‘ 


40-36-101. Short title. 


This chapter shall be known and may be cited as the “Tennessee Community 


Corrections Act of 1985.” 


History. 
Acts 1985 (1st Ex. Sess.), ch. 3, § 2. 


Cross-References. 
Special alternative incarceration, § 40-28- 
630. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-32-6. 


Law Reviews. 

Long-term Residential Substance Abuse 
Treatment and its Effect on Recidivism (Hon. 
Seth Norman), 36 No. 6 Tenn. B.J. 20 (2000). 


Attorney General Opinions. 

Applicability to defendants ineligible for pro- 
bation, OAG 90-37, 1990 Tenn. AG LEXIS 40 
(3/19/90). 


NOTES TO DECISIONS 


Analysis 


1. Construction. 

2. Review. 

3. Standard of Proof. 
1 


. Construction. 

The former Tennessee Criminal Sentencing 
Reform Act of 1982 (replaced by Criminal Sen- 
tencing Reform Act of 1989) and the Tennessee 
Community Corrections Act of 1985 are in pari 
materia. State v. Taylor, 744 S.W.2d 919, 1987 
Tenn. Crim. App. LEXIS 2404 (Tenn. Crim. 
App. 1987); State v. Wagner, 753 S.W.2d 145, 
1988 Tenn. Crim. App. LEXIS 192 (Tenn. Crim. 
App. 1988). 


2. Review. 

Issues concerning the Community Correc- 
tions Act must be reviewed de novo pursuant to 
§ 40-35-402(d). State v. Taylor, 744 S.W.2d 919, 
1987 Tenn. Crim. App. LEXIS 2404 (Tenn. 
Crim. App. 1987); State v. Huff, 760 S.W.2d 633, 
1988 Tenn. Crim. App. LEXIS 483 (Tenn. Crim. 
App. 1988). 

Trial court found that appellant used cocaine 
while in community corrections, and the test 
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results and subsequent report supported that 
finding, even though the amount of cocaine in 
appellant’s system was low. Accordingly, the 
trial court did not abuse its discretion by revok- 
ing appellant's community corrections sen- 
tence. State v. Hill, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 376 (Tenn. Crim. App. May 
15, 2017). 


3. Standard of Proof. 

Proof of a community corrections sentence 
violation need not be established beyond a 
reasonable doubt, and is sufficient if it allows 
the trial judge to make a conscientious and 
intelligent judgment. State v. Harkins, 811 
S.W.2d 79, 1991 Tenn. LEXIS 197 (Tenn. 1991), 
superseded by statute as stated in, State v. 
Verner, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 382 (Tenn. Crim. App. May 31, 2016). 

An abuse of discretion method of appellate 
review is applicable to issues which address the 
revocation of a community corrections sen- 
tence. State v. Harkins, 811 S.W.2d 79, 1991 
Tenn. LEXIS 197 (Tenn. 1991), superseded by 
statute as stated in, State v. Verner, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 382 (Tenn. 
Crim. App. May 31, 2016). 


As used in this chapter, unless the context otherwise requires: 
(1) “Application process and procedures” means the criteria and guide- 


lines developed by the department of correction for the establishment of 
community corrections plans, the granting of funds for programs authorized 
by this chapter and the monitoring, evaluation and review of programs 
funded under this chapter; 

(2) “Board” means a local community corrections advisory board as 
established in this chapter; 
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(3) “Commissioner” means the commissioner of correction; 

(4) “Community” includes the county or counties comprising a judicial 
district as provided in title 16, chapter 2, part 5; 

(5) “Community-based alternatives to incarceration” means services and 
programs provided in local jurisdictions for eligible offenders in lieu of 
incarceration in state penal institutions or local jails and workhouses. The 
alternatives include noncustodial community corrections options, short-term 
community residential treatment options and individualized evaluation and 
treatment services as provided in § 40-36-302; 

(6) “Community corrections plan” means a document prepared by a local 
community corrections advisory board, endorsed by the county legislative 
body and submitted to the department of correction in accordance with the 
requirements set forth in the application process and procedures, which 
identifies proposed community based programs to be implemented within 
the county in accordance with the terms of this chapter and justifies the 
funding of the programs with regard to local need and community support; 

(7) “County legislative body” includes the governing legislative body of 
any county organized under Article XI, § 9 of the Tennessee Constitution 
and any county commission authorized by private act; 

(8) “County mayor” includes the chief executive officer of any county 
organized under Article XI, § 9 of the Tennessee Constitution and any 
county mayor authorized by private act; 

(9) “Court” means the trial judge exercising sentencing jurisdiction over 
an eligible offender under this chapter and includes any successor of the trial 
judge; 

(10) “Nonprofit human service agency” means a not-for-profit organiza- 
tion that provides treatment, guidance, training or other rehabilitation 
services to individuals, families or groups in such areas as health, education, 
vocational training, special education, social services, psychological counsel- 
ing and alcohol and drug treatment; 

(11) “Nonviolent felony offender’/“nonviolent felony offense” means a 
person committing a felony offense, or a felony offense, that does not involve 
serious bodily injury, as that term is defined in § 39-11-106, or death to a 
victim or bystander, does not involve threats reasonably calculated to 
produce such results and does not involve sexual contact or sexual penetra- 
tion as those terms are defined in § 39-13-501; 

(12) “Plan” means the “community corrections plan” defined in subdivi- 
sion (6); 

(13) “Recipient” includes any entity receiving, directly or indirectly, any 
financial aid under this chapter; 

(14) “Renovation” means the repair, remodeling, alteration or expansion 
of existing buildings or structures to make them habitable or suitable for 
program operations and includes the acquisition and installation of neces- 
sary initial equipment; and 

(15) “Violent felony offender’/“violent felony offense” means a person 
committing a felony offense, or a felony offense, that does involve the criteria 
mentioned in subdivision (11). 


40-36-103 


History. 

Acts 1985 (1st Ex. Sess.), ch. 3, § 5; 1998, ch. 
1049, §§ 44-47; 2003, ch. 90, § 2; 2012, ch. 727, 
§ 46. 


Compiler’s Notes. 

Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 
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For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended the 
definitions of “application process and proce- 
dures” and “community corrections plan”, shall 
be fully accomplished on or before January 1, 
2013. 


NOTES TO DECISIONS 


Analysis 


1. Sentence Served Outside Community. 
2. Eligibility for Community Corrections. 


1. Sentence Served Outside Community. 
A trial court without a community correc- 
tions program in its district has the authority 
to impose a community corrections sentence to 
be served in a defendant’s home judicial district 
whose community corrections program agrees 


40-36-103. Purposes of chapter. 


The purposes of this chapter are to: 


to accept supervisory responsibility. State v. 
Anderson, 7 S.W.3d 100, 1999 Tenn. Crim. App. 
LEXIS 640 (Tenn. Crim. App. 1999). 


2. Eligibility for Community Corrections. 

Aggravated sexual battery is considered a 
violent offense to the person, thus ineligible for 
community corrections consideration under the 
general criteria. State v. Cowan, 40 S.W.3d 85, 
2000 Tenn. Crim. App. LEXIS 412 (Tenn. Crim. 
App. 2000). 


(1) Establish a policy within the state to punish selected, nonviolent 
felony offenders in front-end community based alternatives to incarceration, 
thereby reserving secure confinement facilities for violent felony offenders; 


and 


(2) Establish a mechanism whereby state funds are granted to local 
governments and qualified private agencies to develop a range of front-end 
community based punishments and services for eligible offenders under this 


chapter. 


History. 
Acts 1985 (1st Ex. Sess.), ch. 3, § 3. 


NOTES TO DECISIONS 


2. Petition for Revocation. 

Whether a defendant has absconded, failed to 
report, or failed to comply with the program’s 
requirements in some other manner, the onus 
is on the community corrections case officers, 
charged with the supervision of program par- 
ticipants, to file a petition for revocation be- 
cause requiring the supervising authority to 
file a warrant before credits cease promotes 
diligence in oversight of the program partici- 
pants, requires timely compliance by the of- 
fenders with their conditions of release, and 


otherwise serves the societal interests that the 
community corrections program was designed 
to achieve; the purpose of community correc- 
tions is to promote accountability yet serve 
legitimate societal purposes, and a bright-line 
rule of this nature entrusts supervisors of the 
community corrections program with the au- 
thority to determine when credits for time 
served should appropriately end by simply fil- 
ing a revocation petition. State v. McNack, 356 
S.W.3d 906, 2011 Tenn. LEXIS 1147 (Tenn. Dec. 
13, 2011). 


377 


40-36-104. Goals of this chapter. 


COMMUNITY CORRECTIONS 


40-36-104 


This chapter is intended to accomplish the following goals: 

(1) Maintain safe and cost efficient community correctional programs that 
also involve close supervision of offenders; 

(2) Promote accountability of offenders to their local community by 
requiring direct financial restitution to victims of crimes and community 
service restitution to local governments and community agencies; 

(3) Fill gaps in the local correctional system through the development of 
a range of sanctions and services available for the judge at sentencing; 

(4) Reduce the number of nonviolent felony offenders committed by 
participating counties to correctional institutions and jails by punishing 
these offenders in noncustodial options as provided in this chapter; 

(5) Provide opportunities for offenders demonstrating special needs to 
receive services that enhance their ability to provide for their families and 
become contributing members of their community; 

(6) Encourage the involvement of local officials and leading citizens in 


their local correctional system; and 


(7) Promote the development of community corrections programs which 
are tailored to the specific needs of each participating county, and which are 
creative and innovative, within this state. 


History. 
Acts 1985 (1st Ex. Sess.), ch. 3, § 4. 


Cross-References. 
Restitution, § 40-35-304, title 41, ch. 6. 


NOTES TO DECISIONS 


Analysis 


. Legislative Intent. 

. Applicability. 

. Sentence Served Outside District. 

. Credits. 

. Petition for Revocation of Alternative Sen- 
tence. 


OP COND 


1. Legislative Intent. 

The underlying motivation of the general 
assembly was obviously to direct the trial 
courts of this state to help alleviate the over- 
crowded conditions in the state prison system. 
State v. Wagner, 753 S.W.2d 145, 1988 Tenn. 
Crim. App. LEXIS 192 (Tenn. Crim. App. 1988). 


2. Applicability. 

Where defendant demonstrated special need, 
namely, the treatment of his mental illness, 
and sentencing pursuant to this chapter would 
permit the defendant to receive some form of 
vocational training to enhance his skills, in- 
crease his opportunity for employment, and, 
thus, permit him to become a contributing 
member of society, defendant should have been 
sentenced pursuant to the Community Correc- 
tions Act. State v. Taylor, 744 S.W.2d 919, 1987 
Tenn. Crim. App. LEXIS 2404 (Tenn. Crim. 
App. 1987). 

Defendant convicted for writing bad checks 
should have been sentenced under the Commu- 


nity Corrections Act where defendant had made 
restitution for all checks, was drug-free and 
receiving counseling for her addiction, had two 
young children, one of whom had cerebral palsy 
and required institutional care, was described 
as a “model prisoner”, and had an offer of 
employment from a former employer. State v. 
Huff, 760 S.W.2d 633, 1988 Tenn. Crim. App. 
LEXIS 483 (Tenn. Crim. App. 1988). 

Release eligibility statute does not apply to a 
community corrections sentence where sen- 
tences which are solely performed in a commu- 
nity corrections program do not involve a period 
of confinement and thus do not affect the over- 
crowded conditions in the state prison system. 
State v. Sutton, 166 S.W.3d 686, 2005 Tenn. 
LEXIS 609 (Tenn. 2005). 


3. Sentence Served Outside District. 

A trial court without a community correc- 
tions program in its district has the authority 
to impose a community corrections sentence to 
be served in a defendant’s home judicial district 
whose community corrections program agrees 
to accept supervisory responsibility. State v. 
Anderson, 7 S.W.3d 100, 1999 Tenn. Crim. App. 
LEXIS 640 (Tenn. Crim. App. 1999). 


4, Credits. 
Court of criminal appeals did not err in 
ruling that defendant was entitled to credit for 
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time served until the date of issuance of the 
revocation warrant because the filing of the 
revocation warrant began the tolling of sen- 
tence credits in a community corrections pro- 
gram; the legislative objectives of the Commu- 
nity Corrections Act, T.C.A. § 40-36-104, 
contemplated intensive supervision of the of- 
fenders as essential to a successful program. 
State v. McNack, 356 S.W.3d 906, 2011 Tenn. 
LEXIS 1147 (Tenn. Dec. 13, 2011). 


5. Petition for Revocation of Alternative 
Sentence. 

Whether a defendant has absconded, failed to 
report, or failed to comply with the program’s 
requirements in some other manner, the onus 
is on the community corrections case officers, 
charged with the supervision of program par- 
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ticipants, to file a petition for revocation be- 
cause requiring the supervising authority to 
file a warrant before credits cease promotes 
diligence in oversight of the program partici- 
pants, requires timely compliance by the of- 
fenders with their conditions of release, and 
otherwise serves the societal interests that the 
community corrections program was designed 
to achieve; the purpose of community correc- 
tions is to promote accountability yet serve 
legitimate societal purposes, and a bright-line 
rule of this nature entrusts supervisors of the 
community corrections program with the au- 
thority to determine when credits for time 
served should appropriately end by simply fil- 
ing a revocation petition. State v. McNack, 356 
S.W.3d 906, 2011 Tenn. LEXIS 1147 (Tenn. Dec. 
13, 2011). 


40-36-105. Duties of the department of correction. 


In addition to those otherwise provided by law, the department of correction 
has the following powers, duties and responsibilities: 
(1) Administer this chapter within the goals and mandates of this 


chapter; 


(2) Conduct statewide public education concerning the purposes and goals 


of this chapter and make a report to the committee of the house of 
representatives having oversight over corrections, judiciary committee of the 
senate, and fiscal review committee regarding the effectiveness of diversion 


of offenders from state correctional institutions; 

(3) Provide technical assistance and training to local governments, pri- 
vate agencies and local community corrections advisory boards regarding 
community corrections and this chapter; 

(4) Facilitate the development of local community corrections plans; 

(5) Develop minimum standards, policies and administrative rules in 
accordance with the requirements of the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5, for the statewide implementation of this 


chapter; 


(6) Develop and implement an application process and procedures; 

(7) Review community corrections plans and provide grant funding; and 

(8) Conduct an annual program evaluation of all programs once per year 
or as often as needed to ensure program accountability. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 3, § 14; 1998, 
ch. 1049, § 45; 2012, ch. 727, § 46; 2013, ch. 
236, § 44; 2019, ch. 345, § 61. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended the 


introductory paragraph, shall be fully accom- 
plished on or before January 1, 2013. 


Amendments. 

The 2016 amendment substituted “the com- 
mittee of the house of representatives having 
oversight over corrections” for “the criminal 
justice committee of the house of representa- 
tives” in (2). 

The 2019 amendment substituted “the com- 
mittee of the house of representatives having 
oversight over corrections” for “the criminal 
justice committee of the house of representa- 
tives” in (2). 
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Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


Attorney General Opinions. 

The Tennessee Department of Correction has 
the sole authority to supervise and direct the 
community corrections program and establish 
standards according to which community cor- 
rections grantees and their employees must 
operate. Under the current standards, commu- 
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nity corrections officers do not have authority to 
conduct searches. A court may impose condi- 
tions on an individual who is sentenced to 
community corrections, including requiring the 
individual to consent to searches of his home or 
property., but a court may not order or autho- 
rize a community corrections officer to conduct 
a search of an offender if the officer lacks 
authority to do so. OAG 18-08, 2018 Tenn. AG 
LEXIS 7 (3/8/2018). 


NOTES TO DECISIONS 


Analysis 


1. Petition for Writ. 
2. Petition Properly Denied. 


1. Petition for Writ. 

Trial court did not treat a petition for writ of 
error coram nobis as a petition for DNA testing 
because the order disposed only of petitioner’s 
bid for coram nobis relief and did not consider 
the petition as a request for DNA testing. 
Nunley v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 162 (Tenn. Crim. App. Mar. 3, 
2017), aff'd, 552 S.W.3d 800, 2018 Tenn. LEXIS 
382 (Tenn. July 19, 2018). 


2. Petition Properly Denied. 

Trial court properly denied petitioner a writ 
of error coram nobis because he failed to pres- 
ent newly discovered evidence to establish a 
reasonable basis for concluding that had the 
evidence been presented at trial, the result of 
the proceedings might have been different; be- 
cause petitioner’s trial counsel possessed the 
information prior to petitioner’s trial, the re- 
ports generated by a forensics laboratory could 
not qualify as newly discovered evidence. Nun- 
ley v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 162 (Tenn. Crim. App. Mar. 3, 
2017), affd, 552 S.W.3d 800, 2018 Tenn. LEXIS 
382 (Tenn. July 19, 2018). 

Tennessee Bureau of Investigation (TBD) re- 
port could not qualify as newly discovered evi- 
dence because petitioner was aware prior to his 
trial that the TBI would not perform any test- 
ing; petitioner testified at the hearing on his 
petition for post-conviction relief that his origi- 
nal attorney informed him that the TBI could 
not do a comparison because the sample was 
too small. Nunley v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 162 (Tenn. Crim. App. 
Mar. 3, 2017), affd, 552 S.W.3d 800, 2018 Tenn. 
LEXIS 382 (Tenn. July 19, 2018). 
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Even if two letters from the assistant district 
attorney to the Tennessee Bureau of Investiga- 
tion requesting testing qualified as newly dis- 
covered evidence, the letters would not entitle 
petitioner to coram nobis relief because no 
reasonable basis existed for concluding that 
had the evidence been presented at trial, the 
result of the proceedings might have been dif- 
ferent; neither letter contained any information 
that touched upon petitioner’s guilt or inno- 
cence. Nunley v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 162 (Tenn. Crim. App. Mar. 
3, 2017), affd, 552 S.W.3d 800, 2018 Tenn. 
LEXIS 382 (Tenn. July 19, 2018). 

Information contained in a memo from an 
assistant district attorney general did not 
qualify as newly discovered evidence because 
the memo did not exonerate petitioner; testing 
performed by a forensics laboratory did not 
determine that there was no match between 
petitioner and the victim but rather that only 
the victim’s slacks were positive for any of the 
components of semen, and the results were no 
different than those available to petitioner 
prior to trial. Nunley v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 162 (Tenn. Crim. 
App. Mar. 3, 2017), affd, 552 S.W.3d 800, 2018 
Tenn. LEXIS 382 (Tenn. July 19, 2018). 

Denial of defendant’s petition for writ of error 
coram nobis was appropriate because the alleg- 
edly newly discovered evidence, a police record- 
ing of a statement made by a witness before 
defendant’s trial, was not in any way exculpa- 
tory and, in light of the incriminatory informa- 
tion contained within the statement, had the 
statement by the witness been presented at 
trial it could not have been said that the result 
of the proceedings might have been different. 
State v. Johnson, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 329 (Tenn. Crim. App. May 
1, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 505 (Tenn. Aug. 8, 2018). 


(a)(1) An offender who meets all of the following minimum criteria shall be 
considered eligible for punishment in the community under this chapter: 
(A) Persons who, without this option, would be incarcerated in a 


correctional institution; 
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(B) Persons who are convicted of property-related or drug- or alcohol- 
related felony offenses or other felony offenses not involving crimes 
against the person as provided in title 39, chapter 13, parts 1-5; 

(C) Persons who are convicted of nonviolent felony offenses; 

(D) Persons who are convicted of felony offenses in which the use or 
possession of a weapon was not involved; 

(E) Persons who do not demonstrate a present or past pattern of 
behavior indicating violence; and 

(F) Persons who do not demonstrate a pattern of committing violent 
offenses. 

(2) Persons who are sentenced to incarceration or are on escape at the 
time of consideration will not be eligible for punishment in the community. 
(b) Offenders shall not be excluded from the program on the basis of prior 

convictions for nonviolent felony offenses, but may, at the discretion of the 
court and local community corrections advisory board, be excluded on the basis 
of prior convictions for felony offenses that would not meet the eligibility 
criteria provided in subsection (a). 

(c) Felony offenders not otherwise eligible under subsection (a), and who 
would be usually considered unfit for probation due to histories of chronic 
alcohol or drug abuse or mental health problems, but whose special needs are 
treatable and could be served best in the community rather than in a 
correctional institution, may be considered eligible for punishment in the 
community under this chapter. 

(d) The eligibility criteria established in this section shall be interpreted as 
minimum state standards, guiding the determination of eligibility of offenders 
under this chapter. 

(e)(1) Notwithstanding any law to the contrary, the court is authorized to 
sentence an eligible defendant as defined in this section to any appropriate 
community-based alternative to incarceration provided in accordance with 
the terms of this chapter, and under the additional terms and conditions as 
the court may prescribe, in lieu of incarceration in a state penal institution 
or local jail or workhouse. 

(2) In sentencing an eligible defendant to any community-based alterna- 
tive to incarceration, the court shall possess the power to set the duration of 
the sentence for the offense committed at any period of time up to the 
maximum sentence within the appropriate sentence range and shall retain 
the authority to alter or amend at any time the length, terms or conditions 
of the sentence imposed. 

(3)(A) The court also has the power to terminate an offender from the 
program and to place the offender on supervised or unsupervised proba- 
tion upon a showing that the offender did abide by the conditions imposed 
on the original sentence and that the offender’s placement on probation 
presents no substantial risk to public safety. This authority of the court 
extends to offenders not originally eligible for probation after service of at 
least one (1) year. 

(B) Failure to comply with the terms of probation subjects the offender 
to revocation proceedings conducted by the court pursuant to § 40-35-311. 
If incarcerated, the offender receives credit only for actual time served in 
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the community-based alternative program. 

(4) The court shall also possess the power to revoke the sentence imposed 
at any time due to the conduct of the defendant or the termination or 
modification of the program to which the defendant has been sentenced, and 
the court may resentence the defendant to any appropriate sentencing 
alternative, including incarceration, for any period of time up to the 
maximum sentence provided for the offense committed, less any time 


actually served in any community-based alternative to incarceration. The 


resentencing shall be conducted in compliance with § 40-35-210. 

(5) The district attorney general, victim, defense attorney and probation 
and parole officer should be consulted regarding potential referrals to the 
program; however, the court shall have the final decision. 

(f) Nothing in this section shall prevent a court from permitting an eligible 
defendant to participate in a community-based alternative to incarceration as 
a condition of probation in conjunction with a suspended sentence, split 
confinement or periodic confinement as provided in chapter 35 of this title. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 3, § 6; 1993, ch. 
221, § 2; 1996, ch. 675, § 38; 1998, ch. 1049, 
© 482005, Ch..303, 0 11. 


Compiler’s Notes. 

Acts 2005, ch. 353, § 18 provided that the 
act, which added the last sentence of subdivi- 
sion (e)(4), shall apply to sentencing for crimi- 
nal offenses committed on or after June 7, 2005. 
Offenses committed prior to June 7, 2005, shall 
be governed by prior law, which shall apply in 
all respects. However, for defendants who are 
sentenced after June 7, 2005, for offenses com- 
mitted on or after July 1, 1982, the defendant 
may elect to be sentenced under the provisions 
of the act by executing a waiver of such defen- 
dant’s ex post facto protections. Upon executing 
such a waiver, all provisions of the act shall 
apply to the defendant. 

Acts 2005, ch. 353, § 19 provided that the 
act, which added the last sentence of subdivi- 
sion (e)(4), shall have no application to sentenc- 
ing for persons convicted of murder in the first 
degree, which shall be governed by the provi- 
sions of §§ 39-13-202 — 39-13-208. 


Cross-References. 
Consecutive sentences, § 40-35-115. 
Eligibility for parole, § 40-28-115. 
Eligibility for probation, § 40-35-303. 
Enhancement factors, § 40-35-114. 
Mitigating factors, § 40-35-113. 
Sentence ranges, § 40-35-112. 
Sentencing alternatives, § 40-35-104. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-32-6. 


Law Reviews. 
Long-term Residential Substance Abuse 


Treatment and its Effect on Recidivism (Hon. 
Seth Norman), 36 No. 6 Tenn. B.J. 20 (2000). 


Attorney General Opinions. 

Resentencing of one sentenced to community 
corrections, OAG 99-111, 1999 Tenn. AG LEXIS 
111 (5/13/99). 

No credit as actual time served for time spent 
on probation, OAG 99-111, 1999 Tenn. AG 
LEXIS 111 (5/13/99). 

An offender is ineligible for community cor- 
rections if, at the time of consideration, the 
offender is already serving a sentence of incar- 
ceration or has already been sentenced to in- 
carceration, even if the community corrections 
sentence is proposed to run consecutively to the 
sentence of incarceration or if the intent is for 
the community corrections sentence to begin at 
the expiration of the existing sentence of incar- 
ceration; further, it is immaterial whether the 
period of incarceration which disqualifies an 
offender is to be served in the department of 
correction, is a part of a judgment ordering split 
confinement or periodic confinement, or is for a 
misdemeanor sentence, OAG 00-078, 2000 
Tenn. AG LEXIS 81 (4/27/00). 

The Tennessee Department of Correction has 
the sole authority to supervise and direct the 
community corrections program and establish 
standards according to which community cor- 
rections grantees and their employees must 
operate. Under the current standards, commu- 
nity corrections officers do not have authority to 
conduct searches. A court may impose condi- 
tions on an individual who is sentenced to 
community corrections, including requiring the 
individual to consent to searches of his home or 
property., but a court may not order or autho- 
rize a community corrections officer to conduct 
a search of an offender if the officer lacks 
authority to do so. OAG 18-08, 2018 Tenn. AG 
LEXIS 7 (3/8/2018). 
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NOTES TO DECISIONS 


40-36-106 
Analysis 
1. Construction. 
2. Applicability. 
3. Purpose. 
4. Policy. 
5. Nonviolent Offense. 
6. Relation to Probation. 
7. Escape. 
8. Requirement of a Written Application. 
9. Conditions of Sentence. 


10. Alternative Sentencing Denied. 

11. Petition for Revocation 

12. Revocation of Sentence. 

13. Incarceration and Extension of Probation. 
14. Finality and Severity of Sentence. 

15. Credits. 

16. Postconviction Challenge to Revocation. 


1. Construction. 

The Tennessee Criminal Sentencing Reform 
Act, compiled in title 40, chapter 35, and the 
Community Corrections Act are in pari mate- 
ria. Consequently, when a trial court opts to 
resentence a defendant to a sentence more 
severe than the original, the trial court must 
conduct a sentencing hearing pursuant to the 
principles of the Sentencing Reform Act. State 
v. Crook, 2 S.W.3d 238, 1998 Tenn. Crim. App. 
LEXIS 1321 (Tenn. Crim. App. 1998). 


2. Applicability. 

Where defendant demonstrated special need, 
namely, the treatment of his mental illness, 
and sentencing pursuant to this chapter would 
permit the defendant to receive some form of 
vocational training to enhance his skills, in- 
crease his opportunity for employment, and, 
thus, permit him to become a contributing 
member of society, defendant should have been 
sentenced pursuant to the Community Correc- 
tions Act. State v. Taylor, 744 S.W.2d 919, 1987 
Tenn. Crim. App. LEXIS 2404 (Tenn. Crim. 
App. 1987). 

Where a defendant contends he should have 
been sentenced pursuant to the Community 
Corrections Act, the appellate court must con- 
sider the eligibility criteria of T.C.A. § 40-36- 
106(a) as well as the report of the entity admin- 
istering the Community Corrections Act in the 
particular county. State v. Taylor, 744 S.W.2d 
919, 1987 Tenn. Crim. App. LEXIS 2404 (Tenn. 
Crim. App. 1987). 

Defendant convicted for writing bad checks 
should have been sentenced under the Commu- 
nity Corrections Act where defendant had made 
restitution for all checks, was drug-free and 
receiving counseling for her addiction, had two 
young children, one of whom had cerebral palsy 
and required institutional care, was described 
as a “model prisoner,” and had an offer of 
employment from a former employer. State v. 


Huff, 760 S.W.2d 633, 1988°Tenn. Crim. App. 
LEXIS 483 (Tenn. Crim. App. 1988). 

Defendant, a respiratory technician, con- 
victed of eight counts of fraudulently obtaining 
a controlled substance should have been sen- 
tenced to community corrections rather than 
incarceration since he met the eligibility crite- 
ria of T.C.A. § 40-36-106. State v. Cummings, 
868 S.W.2d 661, 1992 Tenn. Crim. App. LEXIS 
310 (Tenn. Crim. App. 1992). 


3. Purpose. 

The purpose of T.C.A. § 40-36-106 is to per- 
mit a trial court to impose a new sentence if the 
nature, circumstances, and frequency of the 
accused’s violations warrant a different type of 
alternative sentence or incarceration. However, 
the statute does not permit a trial court to 
arbitrarily establish the length of the new sen- 
tence, and it should not be used by the trial 
courts for the sole and exclusive purpose of 
punishing an accused for violating provisions of 
a community corrections sentence. State v. Coo- 
per, 977 S.W.2d 130, 1998 Tenn. Crim. App. 
LEXIS 427 (Tenn. Crim. App. 1998). 

The purpose of allowing a trial court to im- 
pose a new sentence is that the nature, circum- 
stances and frequency of the defendant’s viola- 
tions may warrant a _ different type of 
alternative sentence or incarceration. The trial 
court may not, however, use the statute for the 
sole purpose of punishing a defendant for vio- 
lating the community corrections sentence. 
State v. Crook, 2 S.W.3d 238, 1998 Tenn. Crim. 
App. LEXIS 1321 (Tenn. Crim. App. 1998). 


4. Policy. 

T.C.A. § 40-36-106(e)(2) and (3) reflect the 
policy that the sentencing of a defendant to a 
community based alternative to incarceration 
is not final, but is designed to provide a flexible 
alternative that can be of benefit both to the 
defendant and to society and allows the court to 
monitor the defendant’s conduct while in the 
community corrections program. State v. Grif- 
fith, 787 S.W.2d 340, 1990 Tenn. LEXIS 156 
(Tenn. 1990). 

The “front-end community based alterna- 
tive,” as provided in T.C.A. § 40-36-106, was 
designed to provide a degree of flexibility con- 
sistent with societal aims not previously avail- 
able under the more traditional methods of 
correction. State v. Kendrick, 10 S.W.3d 650, 
1999 Tenn. Crim. App. LEXIS 926 (Tenn. Crim. 
App. 1999). 


5. Nonviolent Offense. 

Bank robbery is clearly a felony offense in- 
volving a “crime against the person,” and by 
definition it cannot be considered a “nonviolent 
offense” for purposes of T.C.A. § 40-36-106, 
even where the perpetrator is unarmed and 
makes no physical contact with the victim. 
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State v. Staten, 787 S.W.2d 934, 1989 Tenn. 
Crim. App. LEXIS 727 (Tenn. Crim. App. 1989). 


6. Relation to Probation. 

The general assembly did not intend a com- 
munity corrections sentence and a probation 
sentence to be equivalents for purposes of con- 
secutive sentencing under T.C.A. § 40-35- 
115(b)(6). State v. Pettus, 986 S.W.2d 540, 1999 
Tenn. LEXIS 44 (Tenn. 1999). 

In order to be eligible for community correc- 
tion under T.C.A. § 40-36-106(c), a defendant 
must first be eligible for probation under T.C.A. 
§ 40-35-3038. State v. Kendrick, 10 S.W.3d 650, 
1999 Tenn. Crim. App. LEXIS 926 (Tenn. Crim. 
App. 1999). 

In order to qualify under the special needs 
provision of T.C.A. § 40-36-106, the defendant 
must be statutorily eligible for probation; be- 
cause one convicted of aggravated sexual bat- 
tery is not eligible for probation, the defendant 
is not eligible for community corrections. State 
v. Cowan, 40 S.W.3d 85, 2000 Tenn. Crim. App. 
LEXIS 412 (Tenn. Crim. App. 2000). 


7. Escape. 

Community corrections does not qualify as a 
penal institution for purposes of T.C.A. § 39- 
16-605, and a violation of the conditions of a 
community corrections sentence is not included 
in the criminal offense of escape from a penal 
institution. Bentley v. State, 938 S.W.2d 706, 
1996 Tenn. Crim. App. LEXIS 569 (Tenn. Crim. 
App. 1996), overruled in part, State v. West, 19 
S.W.3d 753, 2000 Tenn. LEXIS 244 (Tenn. 
2000). 


8. Requirement of a Written Application. 

While submitting a written application for a 
sentence under this chapter may be preferable, 
it is not mandatory. State v. Estep, 854 S.W.2d 
124, 1992 Tenn. Crim. App. LEXIS 930 (Tenn. 
Crim. App. 1992), appeal denied, — S.W.2d —, 
1993 Tenn. LEXIS 116 (Tenn. Mar. 22, 1993). 

Trial courts have the authority to place de- 
fendants into a community corrections program 
whether or not the defendant has made a 
written application, particularly when the trial 
court is in possession of all information that 
might otherwise be contained in a formal re- 
quest. State v. Estep, 854 S.W.2d 124, 1992 
Tenn. Crim. App. LEXIS 930 (Tenn. Crim. App. 
1992), appeal denied, — S.W.2d —, 1993 Tenn. 
LEXIS 116 (Tenn. Mar. 22, 1993). 


9. Conditions of Sentence. 

The trial court abused its discretion in re- 
quiring a defendant to liquidate his business as 
a condition of his participation in the Commu- 
nity Corrections Program. State v. Matheny, 
884 S.W.2d 480, 1994 Tenn. Crim. App. LEXIS 
301 (Tenn. Crim. App. 1994). 

A reasonableness test is used in order to 
determine if the trial court abused its discre- 
tion in imposing additional terms or conditions 
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under the Community Corrections Act. State v. 
Matheny, 884 S.W.2d 480, 1994 Tenn. Crim. 
App. LEXIS 301 (Tenn. Crim. App. 1994). 

Trial court did not abuse its discretion by 
revoking defendant’s community corrections 
sentence and ordering him to serve his sen- 
tence for aggravated domestic assault in con- 
finement because defendant admitted at the 
revocation hearing, and acknowledged on ap- 
peal, that he violated the terms of community 
corrections by testing positive for marijuana, 
failing to pay his fines and court costs every 
month, failing to pay a donation, and failing to 
complete an outpatient program from drug and 
alcohol treatment and anger management. 
State v. Maness, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 755 (Tenn. Crim. App. Oct. 4, 
2018). 


10. Alternative Sentencing Denied. 

Trial court correctly held that defendant did 
not qualify for sentencing pursuant to the Ten- 
nessee Community Corrections Act of 1985 
where defendant entered guilty pleas to the 
offenses of second degree murder and aggra- 
vated assault. State v. Birge, 792 S.W.2d 723, 
1990 Tenn. Crim. App. LEXIS 69 (Tenn. Crim. 
App. 1990), appeal denied, 1990 Tenn. LEXIS 
248 (Tenn. June 11, 1990). 

Trial judge properly denied defendant’s peti- 
tion for community corrections where the re- 
cord showed that he was a drug dealer and that 
he kept a 9mm pistol at his stash house for the 
purpose of protecting himself, his drugs or the 
money acquired as a result of his drug business. 
State v. Grandberry, 803 S.W.2d 706, 1990 
Tenn. Crim. App. LEXIS 829 (Tenn. Crim. App. 
1990). 

Trial court properly denied defendant’s re- 
quest for a community corrections sentence 
where he had eight prior convictions for aggra- 
vated burglary and past efforts at rehabilita- 
tion had failed. State v. Grigsby, 957 S.W.2d 
541, 1997 Tenn. Crim. App. LEXIS 21 (Tenn. 
Crim. App. 1997). 

Aggravated sexual battery is considered a 
violent offense to the person; thus, a defendant 
convicted of this offense is ineligible for commu- 
nity corrections under T.C.A. § 40-36-106. 
State v. Cowan, 40 S.W.3d 85, 2000 Tenn. Crim. 
App. LEXIS 412 (Tenn. Crim. App. 2000). 

In a case in which a plea agreement was 
entered into by which defendant would plead 
guilty to one count of violating T.C.A. § 39-17- 
417(i) for an eight-year sentence and to petition 
the trial court for placement in a community 
corrections program, and, pursuant to T.R.A.P. 
9, the appellate court granted defendant’s ap- 
plication for an interlocutory appeal of the trial 
court’s rejection of the agreement based on 
defendant’s ineligibility for probation and con- 
sequent ineligibility for placement in a commu- 
nity corrections program, the trial court erred 
in withholding its approval of the plea agree- 
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ment upon a finding that defendant was ineli- 
gible for consideration of community correc- 
tions under T.C.A. § 40-36-106(a) because he 
was ineligible for probation. State v. Johnson, 
342 S.W.3d 520, 2009 Tenn. Crim. App. LEXIS 
877 (Tenn. Crim. App. Oct. 19, 2009). 

Trial court properly denied a community cor- 
rections sentence based on the circumstances of 
the defendant’s offense, including defendant’s 
abuse of a position of public trust, the need for 
deterrence, and the best interests of the public. 
State v. Graham, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 1039 (Tenn. Crim. App. Nov. 
27, 2013), review denied and ordered not pub- 
lished, — S.W.3d —, 2014 Tenn. LEXIS 379 
(Tenn. May 15, 2014), overruled, State v. King, 
432 S.W.3d 316, 2014 Tenn. LEXIS 351 (Tenn. 
Apr. 23, 2014). 

In denying alternative sentencing, the trial 
court did not err by concluding that defendant’s 
drug issues would best be treated in a correc- 
tional facility rather than in the community. 
Defendant failed to establish an abuse of dis- 
cretion or otherwise overcome the presumption 
of reasonableness afforded to the trial court’s 
denial of alternative sentencing. State v. Wil- 
burn, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Feb. 6, 2017). 

In a case where defendant pled guilty to 
various drug-related offenses and received an 
effective sentence of eight years, the trial court 
did not abuse its discretion by denying an 
alternative sentence of probation or community 
corrections because, although defendant was 
eligible for alternative sentencing, he was not a 
favorable candidate for alternative sentencing; 
the trial court concluded that the best chance 
for defendant’s rehabilitation was through in- 
carceration given the highly addictive nature of 
methamphetamine; and, although defendant 
was a prima facie candidate for community 
corrections, the trial court found that confine- 
ment was necessary to avoid depreciating the 
seriousness of methamphetamine-related 
crimes. State v. Potts, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 312 (Tenn. Crim. App. Apr. 
25, 2017). 

Trial court did not err by revoking defen- 
dant’s community corrections sentence and or- 
dering him to serve the remainder of his sen- 
tence in confinement because he pleaded guilty 
to violating the conditions of his release by 
bringing narcotics into the jail when he re- 
ported to begin serving six months in confine- 
ment. State v. Chambers, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 385 (Tenn. Crim. App. 
May 16, 2017). 

In a case in which defendant pled guilty to 
one count of robbery and two counts of assault, 
and received a total effective sentence of eight 
years, 11 months and 29 days, the trial court 
did not abuse its discretion by imposing a 
sentence of confinement because, although de- 
fendant received a sentence of less than 10 
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years, he was sentenced as a Range II, multiple 
offender and, thus, he was not a favorable 
candidate for probation; defendant was not 
eligible for community corrections as he was 
convicted of the felony offense of robbery, a 
crime against the person; defendant had prior 
probation and community corrections sen- 
tences revoked; and defendant’s criminal re- 
cord and the seriousness of the offense sup- 
ported a sentence of confinement. State v. 
Churchwell, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 722 (Tenn. Crim. App. Aug. 15, 
2017). 

Record supported the trial court’s conclusion 
that confinement was necessary to avoid depre- 
ciating the serious nature of defendant’s con- 
victions, including the repeated sale of heroin, a 
Schedule I substance, and defendant’s continu- 
ing to possess a firearm despite having been 
previously convicted of several felonies. Noth- 
ing in the record suggested that defendant 
should have been placed on community correc- 
tions. State v. Lewis, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 745 (Tenn. Crim. App. Aug. 
22, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 880 (Tenn. Dec. 6, 2017). 

Trial court had more than substantial evi- 
dence to order defendant to serve her sentence 
in confinement, as defendant admitted to tak- 
ing drugs from the hospital over 483 times and 
to being intoxicated while working with pa- 
tients in the emergency room, after pleading 
guilty to one count of theft or more and six 
counts of obtaining a controlled substance by 
fraud, she obtained and pled guilty to three 
new charges, and she repeatedly lied to her 
probation officer and she lied to her co-workers. 
State v. Reynolds, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 812 (Tenn. Crim. App. Sept. 
6, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 38 (Tenn. Jan. 18, 2018). 

Trial court did not err in ordering that defen- 
dant serve his 15-year sentence for one count of 
sale and one count of delivery of a Schedule II 
controlled substance, morphine, in confinement 
because the interests of society would be pro- 
tected from possible future criminal conduct if 
defendant were incarcerated, and confinement 
was suited to provide an effective deterrence; 
defendant was not statutorily eligible for pro- 
bation or community corrections under the spe- 
cial needs provision; and defendant was not 
eligible for community corrections as he had a 
past pattern of behavior indicating violence and 
he had demonstrated a pattern of committing 
violent offenses. State v. Shelton, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 832 (Tenn. Crim. 
App. Sept. 11, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 33 (Tenn. Jan. 17, 2018). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence, 
when defendant pleaded guilty to burglary and 
multiple counts of forgery, because the court 
considered defendant’s criminal history, defen- 
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dant was facing additional charges at the time 
of sentence, and previous attempts at alterna- 
tive sentencing had failed. While defendant 
testified to being addicted to drugs and alcohol, 
there was no evidence that treatment of defen- 
dant’s issues was best served in the community 
rather than in a correctional institution. State 
v. Shields, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 70 (Tenn. Crim. App. Jan. 30, 2018). 

Trial court did not err by denying defendant’s 
request for an alternative sentence because 
defendant was statutorily ineligible for commu- 
nity corrections as defendant’s convictions for 
reckless endangerment and aggravated bur- 
glary were crimes against a person. Further- 
more, defendant was not an appropriate candi- 
date for release on community corrections 
under the special needs exception because none 
of the programs available in the community to 
treat defendant recommended defendant for 
enhanced probation. State v. Ray, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 162 (Tenn. Crim. 
App. Mar. 2, 2018). 

Trial court did not abuse its discretion when 
it denied defendant’s request for an alternative 
sentence and ordered defendant to serve the 
sentence in the Tennessee Department of Cor- 
rection because the court considered the pur- 
poses and principles of sentencing. Defendant 
had an extensive history of criminal offenses, 
measures less restrictive than confinement had 
on multiple occasions been unsuccessfully ap- 
plied to defendant, and defendant was released 
on community corrections at the time when 
defendant committed the offenses. State v. An- 
drews, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 568 (Tenn. Crim. App. July 30, 2018). 

Defendant’s consecutive sentences of 10 
years, three years, and three years for vehicu- 
lar homicide by intoxication and two vehicular 
assaults were proper because mid-range sen- 
tences were appropriate; the enhancement of 
her sentences was proper based on her actions 
causing a direct risk to the lives of people other 
than the victims, and her long history of unlaw- 
ful drug use; for purposes of consecutive sen- 
tencing, defendant was a dangerous offender as 
she had a long history of substance abuse and 
prior failed attempts at treatment, drove while 
intoxicated, caused a deadly head-on collision, 
and showed no concern for the victims; and 
alternative sentencing was not appropriate as 
she lacked potential for rehabilitation. State v. 
Beasley, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 765 (Tenn. Crim. App. Oct. 11, 2018). 

Trial court properly denied probation for de- 
fendant, who had a history of committing drug 
distribution offenses and had been granted 
probation multiple times, only to violate his 
probation and be incarcerated. The trial court 
thoroughly considered all of the evidence before 
it prior to denying probation and ordering in- 
carceration, and the trial court stated its rea- 
sons for doing so. State v. Keith, — S.W.3d —, 
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2019 Tenn. Crim. App. LEXIS 252 (Tenn. Crim. 
App. Apr. 22, 2019). 

When the trial court revoked defendant’s 
probation and sentenced defendant to incar- 
ceration, defendant was not entitled to alterna- 
tive sentencing, or another grant of probation, 
because the trial court noted that based on 
defendant’s very poor history on probation— 
defendant’s failed drug tests, failure to report 
to her probation officer, failure to visit a foren- 
sic social worker, failure pay court costs and 
fines—it did not believe that there was any 
alternative less restrictive than confinement 
that was justice in the case. State v. Jenkins, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 246 
(Tenn. Crim. App. Apr. 17, 2019). 


11. Petition for Revocation 

Whether a defendant has absconded, failed to 
report, or failed to comply with the program’s 
requirements in some other manner, the onus 
is on the community corrections case officers, 
charged with the supervision of program par- 
ticipants, to file a petition for revocation be- 
cause requiring the supervising authority to 
file a warrant before credits cease promotes 
diligence in oversight of the program partici- 
pants, requires timely compliance by the of- 
fenders with their conditions of release, and 
otherwise serves the societal interests that the 
community corrections program was designed 
to achieve; the purpose of community correc- 
tions is to promote accountability yet serve 
legitimate societal purposes, and a bright-line 
rule of this nature entrusts supervisors of the 
community corrections program with the au- 
thority to determine when credits for time 
served should appropriately end by simply fil- 
ing a revocation petition. State v. McNack, 356 
S.W.3d 906, 2011 Tenn. LEXIS 1147 (Tenn. Dec. 
13, 2011). 


12. Revocation of Sentence. 

County revocation procedures violated due 
process where there was a lack of proper notice 
and a hearing prior to the revocation to deter- 
mine whether a violation of the defendant’s 
sentence actually occurred and what modifica- 
tion best served the purposes of criminal sen- 
tencing. Bentley v. State, 938 S.W.2d 706, 1996 
Tenn. Crim. App. LEXIS 569 (Tenn. Crim. App. 
1996), overruled in part, State v. West, 19 
S.W.3d 753, 2000 Tenn. LEXIS 244 (Tenn. 
2000). 

When a trial court revokes a community 
corrections sentence, it has authority to resen- 
tence the accused, however, if the court opts to 
impose a sentence which exceeds the length of 
the initial sentence, it must conduct a sentenc- 
ing hearing pursuant to the Criminal Sentenc- 
ing Reform Act of 1989. State v. Ervin, 939 
S.W.2d 581, 1996 Tenn. Crim. App. LEXIS 685 
(Tenn. Crim. App. 1996). 

Where defendant was placed on community 
corrections and not probation, the trial court 
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had the authority upon revocation of the com- 
munity corrections sentence to resentence de- 
fendant pursuant to T.C.A. § 40-36-106(e)(4). 
State v. Samuels, 44 S.W.3d 489, 2001 Tenn. 
LEXIS 384 (Tenn. 2001). 

When resentencing a defendant following the 
revocation of the community corrections, the 
trial court must conduct a sentencing hearing 
in accordance with the principles and proce- 
dures of the Criminal Sentencing Reform Act 
T.C.A. § 40-35-101 et seq., which obviously 
addresses consecutive sentencing. State v. 
Samuels, 44 S.W.3d 489, 2001 Tenn. LEXIS 384 
(Tenn. 2001). 

Defendant was advised that obtaining ad- 
vance permission to leave the residence was 
mandatory, yet she left five times without per- 
mission; defendant had been given repeated 
chances to comply and the record clearly sup- 
ported the trial court’s conclusion that defen- 
dant violated this condition of her community 
corrections supervision by being absent from 
her home, and thus the trial court properly 
revoked defendant’s community corrections 
sentence and ordered her to serve her concur- 
rent, eight-year terms in confinement. State v. 
Nix, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 656 (Tenn. Crim. App. Sept. 1, 2016). 

Trial court did not err in revoking defen- 
dant’s community corrections sentence and in 
ordering defendant to serve the balance of his 
sentence in confinement because defendant vio- 
lated the terms of his community corrections by 
violating his curfew, failing to notify his super- 
vision officer about a change in his employ- 
ment, and failing to timely pay supervision fees 
and had a remaining outstanding balance; and 
this was defendant’s second violation. State v. 
Pallaria, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 89 (Tenn. Crim. App. Feb. 9, 2017). 

Defendant’s community corrections sentence 
was properly revoked as he violated a rule of 
his community corrections sentence by getting 
arrested because a preponderance of the evi- 
dence showed that defendant was intoxicated 
when the detective arrived on the scene, and 
that he was arrested based on his actions; and 
defendant’s due process rights were not vio- 
lated through insufficient notice as defendant 
was provided with a written notice outlining 
the violation of the rule of his community 
corrections sentence that he not be arrested, 
and, in addition to the other violations of his 
community corrections sentence, a preponder- 
ance of the evidence supported the revocation 
on the basis of the violation of which he had 
notice. State v. Sherrod, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 116 (Tenn. Crim. App. 
Feb. 22, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 320 (Tenn. May 18, 2017). 

Trial court did not abuse its discretion by 
revoking defendant’s community corrections 
sentences; defendant violated the terms of his 
community corrections, he was not impeded 
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from reporting to his case officer, he failed to 
pay supervision fees, and he continued to sell 
drugs. State v. Hardison, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 249 (Tenn. Crim. App. 
Apr. 6, 2017). 

Trial court found that appellant used cocaine 
while in community corrections, and the test 
results and subsequent report supported that 
finding, even though the amount of cocaine in 
appellant’s system was low. Accordingly, the 
trial court did not abuse its discretion by revok- 
ing appellant’s community corrections sen- 
tence. State v. Hill, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 376 (Tenn. Crim. App. May 
15, 2017). 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in confinement where it 
found that he had paid other debts in lieu of 
paying restitution and used his income to pur- 
chase drugs, and any error as to the sufficiency 
of the evidence of wilfulness was harmless 
given that revocation was supported by defen- 
dant’s failure to pass a drug screen, attend 
required therapy, and enter a halfway house. 
State v. Weaver, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 381 (Tenn. Crim. App. May 15, 
2017). 

In revoking defendant’s community correc- 
tions supervision pursuant to T.C.A. § 40-36- 
106(e)(4) for violating the terms of supervision, 
the trial court properly ordered defendant to 
serve his sentence in confinement. There was 
overwhelming evidence supporting the trial 
court’s judgment requiring defendant to serve 
the balance of the sentence. State v. Burris, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 417 
(Tenn. Crim. App. May 19, 2017). 

Trial court did not err in revoking defen- 
dant’s community corrections sentence because 
the trial court did not rely on defendant’s prior 
criminal record as she had failed to enter a drug 
treatment program and to meet with her com- 
munity corrections officer as required by the 
trial court’s March 8, 2016, order, and she 
continued to use drugs; defendant was con- 
victed of shoplifting from one store, and in- 
volved in shoplifting from another store; and 
defendant had been given several attempts at 
rehabilitation and to complete her community 
corrections sentence, but those attempts had 
failed. State v. Britton, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 680 (Tenn. Crim. App. Aug. 
3, 2017). 

Trial court did not abuse its discretion by 
ordering defendant to serve the remainder of 
his eight-year sentence in confinement after 
finding that he violated the terms of his com- 
munity corrections sentence by giving his com- 
munity corrections officer a fake prescription 
form as he knew that he would test positive on 
his drug screen because it was the fourth time 
defendant violated the terms of community 
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corrections sentence, the trial court gave defen- 
dant numerous opportunities to abide by its 
requirements, and the trial court found that his 
actions were far worse than testing positive for 
the drugs because he actively misrepresented 
information to the officer. State v. Norris, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 877 
(Tenn. Crim. App. Sept. 28, 2017). 

In a case in which defendant pled guilty to a 
lesser-included offense of attempted aggra- 
vated burglary, the trial court did not err in 
revoking defendant’s community corrections 
sentence and resentencing him to 10 years in 
the Department of Correction because defen- 
dant’s range of punishment was eight to 12 
years; defendant had a previous history of 
criminal convictions or behavior in addition to 
those necessary to establish the appropriate 
range; he committed the convicted offense 
while on parole; defendant had a lengthy crimi- 
nal history; and defendant previously had been 
placed on probation four to five times but never 
successfully completed it. State v. Rhodes, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 26, 2018). 

Trial court acted well within its proper au- 
thority in revoking defendant’s community cor- 
rections sentence given defendant’s pattern of 
repeatedly violating the rules of supervision, 
involvement in drugs, and failure to complete 
various court-ordered drug treatment pro- 
grams. The trial court’s partial reliance on a 
curfew violation that was not alleged in the 
violation warrant was harmless given the ad- 
ditional violations alleged in the warrant that 
were supported by the evidence. State v. Frank- 
lin, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
228 (Tenn. Crim. App. Mar. 27, 2018), appeal 
denied, — S.W.3d —, 2018 Tenn. LEXIS 442 
(Tenn. July 18, 2018). 

Trial court did not abuse its discretion in 
revoking community corrections and imposing 
defendant’s original sentence of confinement; 
defendant admitted to two violations of his 
community corrections and the trial court did 
not abuse its discretion in finding those viola- 
tions, and the trial court properly credited 
defendant with time served in community cor- 
rections. State v. Wilson, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 456 (Tenn. Crim. App. 
June 21, 2018). 

Trial court did not err in revoking defen- 
dant’s community corrections sentence, and in 
ordering defendant to serve the remainder of 
his sentence in confinement because defendant 
did not dispute that he was in violation of the 
terms of his sentence as defendant admitted 
that he did not report to his community correc- 
tions officer for over four years; and, having 
revoked defendant’s community corrections 
sentence, it was within the trial court’s discre- 
tion to order defendant to serve the remainder 
of his sentence in confinement. State v. Spears, 
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— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 459 
(Tenn. Crim. App. June 22, 2018). 


13. Incarceration and Extension of Proba- 
tion. 

Trial court, after revoking defendant’s com- 
munity corrections sentence, did not abuse its 
discretion in resentencing defendant to a 
within range sentence for possession of cocaine 
and ordering defendant to serve the sentence in 
confinement because defendant had been ar- 
rested for and pleaded guilty to simple posses- 
sion and evading arrest and defendant had a 
previous history of criminal convictions or 
criminal behavior and an extensive history of 
failing to comply with court-ordered drug treat- 
ment programs and of absconding from super- 
vision. State v. Franklin, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 228 (Tenn. Crim. App. 
Mar. 27, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 442 (Tenn. July 18, 2018). 


14. Finality and Severity of Sentence. 

A defendant sentenced under the Tennessee 
Community Corrections Act has no legitimate 
expectation of finality in the severity of the 
sentence, but is placed on notice by the Act 
itself that upon revocation of the sentence due 
to the conduct of the defendant, a greater 
sentence may be imposed. This being so, the 
decision to resentence a defendant to a sen- 
tence greater than his original sentence does 
not subject the defendant to multiple punish- 
ments for the same offense. State v. Griffith, 
787 S.W.2d 340, 1990 Tenn. LEXIS 156 (Tenn. 
1990). 

Upon termination of defendant’s participa- 
tion in a community corrections program for 
failure to comply with conditions thereof, 
T.C.A. § 40-36-106 did not authorize resentenc- 
ing within a higher range than that of the 
original sentence. State v. Patty, 922 S.W.2d 
102, 1995 Tenn. LEXIS 153 (Tenn. 1995). 


15. Credits. 

Court of criminal appeals did not err in 
ruling that defendant was entitled to credit for 
time served until the date of issuance of the 
revocation warrant because the filing of the 
revocation warrant began the tolling of sen- 
tence credits in a community corrections pro- 
gram; the legislative objectives of the Commu- 
nity Corrections Act, T.C.A. § 40-36-104, 
contemplated intensive supervision of the of- 
fenders as essential to a successful program. 
State v. McNack, 356 S.W.3d 906, 2011 Tenn. 
LEXIS 1147 (Tenn. Dec. 13, 2011). 

Petitioner was entitled to a writ of habeas 
corpus and immediate release because the sen- 
tencing court failed to give him mandatory 
credit for time served on community correc- 
tions, pursuant to T.C.A. § 40-36-106(e)(3)(B), 
following revocation of community corrections. 
Petitioner was not required to follow adminis- 
trative procedures. Jackson v. Parker, 366 
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S.W.3d 186, 2011 Tenn. Crim. App. LEXIS 300 
(Tenn. Crim. App. Apr. 27, 2011). 


16. Postconviction Challenge to Revoca- 
tion. 

Trial court erred in dismissing inmate’s post- 
conviction petition, because the inmate could 
challenge the revocation of a community correc- 
tions sentence in a postconviction proceeding 
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on the ground of ineffective assistance of coun- 
sel, when an attorney’s ineffectiveness in the 
“revocation portion” of a community corrections 
revocation hearing could affect the “resentenc- 
ing portion” of the same proceeding in the form 
of a sentence that was greater than the sen- 
tence originally imposed. Carpenter v. State, 
136 S.W.3d 608, 2004 Tenn. LEXIS 575 (Tenn. 
2004). 


PART 2 


LOCAL COMMUNITY CORRECTIONS ADVISORY 
BOARD 


40-36-201. Creation and composition of local community corrections 


advisory board. 


(a)(1) To qualify for funding under this chapter, a local community correc- 
tions advisory board shall be established by the county legislative body. The 
board shall represent a cross-section of the local population, shall ensure 
minority and female representation and shall consist, at a minimum, of the 
following representatives or their designees: 
(A) A representative of county government nominated by the county 
mayor and confirmed by the county legislative body; 


(B) The sheriff of the county; 


(C) The district attorney general of the judicial district in which the 


county is located; 


(D) A criminal defense attorney residing in the county, nominated by 
the presiding judge of the judicial district in which the county is located 
and confirmed by the county legislative body; 

(KE) Arepresentative of a nonprofit human service agency, nominated by 
the county mayor and the other local community corrections advisory 
board members who serve by virtue of their elected office and confirmed by 


the county legislative body; 


(F) Two (2) state probation and parole officers assigned to work in the 
county, nominated by the department of correction and confirmed by the 


county legislative body; and 


(G) At a minimum, three (3) private citizens residing in the county, 


nominated by the county mayor and other local community corrections 
advisory board members who serve by virtue of their elected office and 
confirmed by the county legislative body. If a city participates, a citizen 
shall be nominated by the mayor and confirmed by the council. 

(2) Confirmations by the county legislative body of the appropriate 


representatives shall be by majority vote. The size of the local community 

corrections advisory board shall be determined locally but must meet the 

minimum number and type of representatives. 

(b) The sheriff and district attorney general shall serve on the local 
community corrections advisory board during their terms of office. In order to 
provide staggered terms on the local community corrections advisory board, 
the positions on the board identified as the county government representative, 
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the criminal defense attorney, one (1) of the probation and parole officers and 
one (1) private citizen representative shall be initially appointed to a term of 
three (3) years, and thereafter to terms of two (2) years. The remaining 
members of the board shall be appointed for a term of two (2) years. Vacancies 
shall be filled in the same manner as original appointments for any unexpired 
term. Members of the local community corrections advisory board may be 
reappointed to the board in accordance with the procedures set forth in 
subsection (a). 

(c) Where two (2) or more counties within a single judicial district combine 
and apply for funds under this chapter, they may establish one (1) community 
corrections advisory board serving the jurisdictions involved. At a minimum, 
this board shall include all of the positions set forth in subsection (a). The 
representatives to fill the positions may come from any of the participating 
counties and may be selected as determined by agreement of the legislative 
bodies of the counties involved. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 3, § 7; 1987, ch. 
449,§ 1; 1998, ch. 1049, §§ 44, 49-51; 2008, ch. 
OU; 8.2; 2012,ch, 727, 8 46. 


Compiler’s Notes. 

Acts 2008, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 


For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
division (a)(1)(F), shall be fully accomplished on 


replacement volumes for the Tennessee Code or before January 1, 2013. 


Annotated. 


40-36-202. Duties of local community corrections advisory board — 
Staff — Meetings and officers. 


(a) The local community corrections advisory board is empowered by reso- 
lution of the county legislative body to perform the following duties: 

(1) Assess community-wide needs and advise the county legislative body 
regarding specific program options; 

(2) Participate in the establishment of local eligibility standards for local 
community corrections programs that meet the local needs of the 
community; 

(3) Adopt the local community corrections plan for submission to the 
county legislative body; 

(4) Adopt program policies; 

(5) Recommend to the county legislative body the awarding of subcon- 
tracts to proprietary, nonprofit or governmental entities to provide commu- 
nity corrections services, in their discretion; 

(6) Monitor the effectiveness of local community correctional services and 
advise the county legislative body regarding needed modifications; 

(7) Inform and educate the general public regarding the need for diversion 
of selected nonviolent offenders from confinement in correctional institutions 
in order to gain greater public support for corrections; and 

(8) Make an annual report to the county legislative body of the progress of 
the programs. 
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(b) The county legislative body may authorize either the local community 

corrections advisory board or the county mayor to employ, supervise and/or 

terminate the program staff, who shall be deemed county employees. 

(c) Employees hired by the county to administer this chapter in the 
community shall meet minimum qualifications as set forth by the department 
of correction in statewide administrative regulations. The local community 
corrections advisory board or the county mayor, as designated by the county 
legislative body, shall review and confirm all potential candidates for employ- 
ment. 

(d) Any local community corrections advisory board initially created under 
this chapter shall receive an orientation developed and conducted by the local 
government with the assistance of the department of correction within thirty 
(30) days after the last initial appointment to the board is made. 

(e) Each local community corrections advisory board shall meet on a regular 
basis to transact business, and each local community corrections advisory 
board shall elect its own chair, vice chair, secretary and necessary committees. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 3, § 8; 1986, ch. 
731, § 1; 1994, ch. 819, §§ 1, 2; 1998, ch. 1049, 
§§ 44, 45; 20038, ch. 90, § 2; 2012, ch. 727, § 46. 


Compiler’s Notes. 

Acts 20038, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 


For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 


_ correction grant program from the board of 


probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
sections (c) and (d), shall be fully accomplished 
on or before January 1, 2013. 


Annotated. 


PART 3 
FINANCES 


40-36-301. Eligibility for financial aid. 


(a) A single county or a group of counties within a single judicial district 
shall be eligible for direct financial aid under this chapter. 

(b) A private agency may be eligible for direct financial aid under this 
chapter only in a county that has not established a local community corrections 
advisory board, and only after the county legislative body in the county has 
received notice that an application for direct financial aid has been made by a 
private agency and fails to establish a local community corrections advisory 
board within thirty (30) days; however, nothing in this chapter shall prohibit 
a private agency from receiving indirect financial aid for such a program 
through a local community corrections advisory board once the board is 
established by the county legislative body. 

(c)(1) Entities eligible for financial aid under this chapter and entering into 

agreements for the aid shall receive one hundred percent (100%) state 

funding with no local matching funds required for the estimated cost of the 
program; provided, that this section shall not prohibit the use of federal 
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funds. In order to receive the funding, each eligible entity shall submit an 
application to the county commission in a form to be determined by the 
department of correction. 

(2) Agreements for the aid must contain a statement of the agreed to 
amount representing one hundred percent (100%) of the estimated cost of 
the program, or in lieu thereof, the specific formula or method or methods as 
to how the amount of the one hundred percent (100%) funding will be 
calculated. 

(d) Where a group of counties combine and submit a joint application for 
funds, the application shall contain a cooperative agreement indicating each 
jurisdiction’s willingness to collaborate in the proposed program and to meet 
specific objectives. In addition, the multijurisdictional applications shall pro- 
vide for the appointment of one (1) fiscal agent to coordinate the financial 
activities of the grant award. 

(e) A county legislative body that does not establish a local community 
corrections advisory board may request that the department of correction 
operate the program in that county. The department of correction shall 
establish an advisory council substantially similar in composition to the 
council described in § 40-36-201, which shall advise the department of 
correction on program operations within that county. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 3, § 9; 1986, ch. 
731, § 2; 1988, ch. 552, § 1; 1994, ch. 820, § 1; 
1998, ch. 1049, §§ 44-46; 2012, ch. 727, § 46. 


Compiler’s Notes. 
For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 


tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 
Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
division (c)(1) and subsection (e), shall be fully 
accomplished on or before January 1, 2013. 


40-36-302. Community-based options and services. 


(a) Community corrections funds can be used to develop or expand the range 
of community punishments and services at the local level. Community-based 
program options may include, but are not limited to, the following: 

(1) Noncustodial community corrections options that involve close super- 
vision but that do not involve housing of the offender in a jail, workhouse or 
community facility. Examples include, but are not limited to: 

(A) Community service supervision; 
(B) Victim restitution supervision and victim-offender mediation; 
(C) Alcohol or drug outpatient treatment; 


(D) House arrest; and 
(EK) Psychiatric counseling; 


(2)(A) Short-term community residential treatment options that involve 
close supervision in a residential setting. Examples include, but are not 


limited to: 
(i) Emergency shelters; 
(ii) Detoxification centers; 


(iii) Community residential restitution centers for nonviolent offend- 
ers and probation and parole violators; 
(iv) Community residential treatment centers for special needs of- 
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fenders and probation and parole violators; and 
(v) Inpatient drug or alcohol treatment; 3 
(B) The residential options are not intended to create overcrowding in 
the local jail, but rather to develop additional small community-based 
facilities whose focus is on treatment rather than detention; 

(3) Enrolling community corrections participants in residential in-house 
drug and alcohol treatment for detoxification and counseling. Enrollments 
shall be based upon an objective assessment that a participant is alcohol or 
drug dependent and requires detoxification. Awards for detoxification ser- 
vices shall only be made for inpatient services; and 

(4) Individualized services that evaluate and treat the special needs of the 
population served under this chapter. Services to the court to assist in the 
evaluation and screening of eligible candidates may include the purchase of 
psychological, medical, educational or vocational, drug or alcohol urine 
screening and client specific plan diagnostic evaluations. Other services that 
may be purchased on an individualized basis may include job training, 
alcohol or drug counseling, individual or family counseling, GED® or 
transportation subsidies. These services are intended to fill gaps in the local 
community correctional system and to enable the nonviolent offender to be 
treated near the offender’s home. 

(b) The options set out in subsection (a) may be used in conjunction with a 
period of shock incarceration or in conjunction with a term of probation and/or 
a term of split confinement or periodic confinement as provided in chapter 35 
of this title. 

(c) Community corrections funds may also be used to acquire, renovate and 
operate community facilities established to provide the options and services set 
forth in subsection (a). 

(d) Counties may provide or contract with qualified proprietary, nonprofit or 
governmental entities for the provision of services under this chapter. 

(e) Any options or services established under this chapter shall serve 
offenders from the entire judicial district in which the county is located. 

(f) Any community-based program set out in subsection (a) that provides 
housing for alternatively sentenced criminal offenders shall notify the chief 
law enforcement officer of the county and the chief law enforcement officer of 
the municipality in which the housing facilities exist of the identity, criminal 
record and location of the alternatively sentenced criminal offenders proposed 
to be located at the facilities. The notices shall be in compliance with the 
confidentiality provisions of title 33 and shall also meet the privacy require- 
ments of the federal Health Insurance Portability and Accountability Act of 
1996, (42 U.S.C. § 13820d et seq.) 


History. Cross-References. 
Acts 1985 (1st Ex. Sess.), ch. 3, § 10; 1986, Confidentiality of public records, § 10-7-504. 
ch. 731, $ 3;:2003,.ch, 287, 8.1. 


40-36-303. Prohibited use of funds — Administrative costs — Account- 
ing system — Annual audit. 


(a) Recipients of community corrections funds shall not use these funds to 


393 COMMUNITY CORRECTIONS 40-36-304 


supplant existing funds from the state or the local government for existing 
correctional programs. In addition, the funds shall not be utilized for the 
following purposes: 

(1) Construction, renovation or operation of county or municipal jails; 

(2) Construction, renovation or operation of state facilities; or 

(3) Salaries of state probation and parole officers. 

(b) Administrative costs connected with the expenditure of community 
corrections funds under this chapter shall not exceed a percentage amount 
established by the department of correction. 

(c) The comptroller of the treasury is directed to develop a uniform account- 
ing system conforming to generally accepted accounting principles for the 
boards operating under this chapter. The uniform accounting system shall be 
subject to the approval of the commissioner of finance and administration. 
Upon the approval of the commissioner of finance and administration, each 
local community corrections advisory board shall establish and maintain the 
uniform accounting system. 

(d)(1) The annual reports and all books of accounts and financial records of 

all funds received by grant, contract or otherwise from state, local or federal 

sources shall be subject to audit annually by the comptroller of the treasury 

or the department of correction, or both. The audit may be performed by a 

licensed independent public accountant selected by the local community 

corrections advisory board and approved by the comptroller of the treasury. 

The cost of any audit shall be paid by the local community corrections 

advisory board. 

(2) The comptroller of the treasury shall ensure that audits are prepared 
in accordance with generally accepted governmental auditing standards and 
determine if the audits meet minimum audit standards prescribed by the 
comptroller of the treasury. No audit may be accepted as meeting the 
requirements of this section until approved by the comptroller of the 
treasury. 

(3) All audits shall be completed as soon as practicable after the end of the 
fiscal year of the local community corrections advisory board. One (1) copy of 
each audit shall be furnished to each member of the local community 
corrections advisory board and the comptroller of the treasury. Copies of 
each audit shall also be made available to the press. 


History. correction grant program from the board of 
Acts 1985 (1st Ex. Sess.), ch. 3, § 11; 1998, probation and parole to the department of cor- 
ch. 1049, §§ 44-46; 2012, ch. 727, § 46. rection, please refer to Acts 2012, ch. 727. 


Acts 2012, ch. 727, § 63 provided that the 
For the Preamble to the act concerning the i™plementation of the act, which amended sub- 

transfer of certain functions relating to proba- Section (b) and subdivision (d)(1), shall be fully 

tion and parole services and the community accomplished on or before January 1, 2013. 


Compiler’s Notes. 


40-36-304. Community corrections plan — Funding criteria — Partici- 
pation in and withdrawal from chapter. 


(a) Acommunity corrections plan shall be developed by the local community 
corrections advisory board that sufficiently documents the local need and 
support for the proposed programs. The local community corrections advisory 
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board’s plan shall also have the written endorsement of the county legislative 
body prior to its submission to the department of correction. ° 

(b) The format for any community corrections plan shall be specified by the 
department of correction in its application process and procedures. 

(c)(1) Funding under this chapter shall be granted on an annual basis, with 
the disbursement of funds on a quarterly basis at the beginning of each 
quarter after the submission and approval of an expenditure monitoring 
report and program monitoring report. At the end of the fiscal year, any 
unspent moneys by the program shall be returned to the department of 
correction to be used for reallocation to other programs administered by the 
department of correction as authorized under this chapter; provided, that 
counties are eligible to apply for any unspent funds that exist at the 
beginning of the fourth quarter. 

(2) The department of correction has the discretion and authority to 
award contracts for a period not exceeding three (3) years. The department 
of correction may require that a duly adopted and endorsed community 
corrections plan covering the full term of the contract be submitted to the 
department of correction. Funding and conditions of funding for the length 
of the contract will be negotiated between the department of correction and 
the grantee. Nothing in this section shall prejudice the rights of the 
department of correction to suspend, modify or terminate grants under 
§ 40-36-305. 

(d) Funding under this chapter shall be granted to counties on the basis of 
a documentation of local need, together with consideration of whether the local 
community corrections advisory board’s community corrections plan, including 
budget requests, is consistent with the goals of this chapter, the geographical 
and program considerations of the state and funding availability. In addition, 
the department of correction shall consider the following criteria pertaining to 
the jurisdiction in question when granting funds under this chapter: 

(1) Number of nonviolent felony commitments to the department of 
correction; 

(2) Population and existing conditions at the local jail; 

(3) Rate of felony commitments per one thousand (1,000) population 
within the judicial district; 

(4) Population of the judicial district and percent of population between 
eighteen (18) and twenty-nine (29) years of age; 

(5) Availability of local correctional services; 

(6) Sufficient local service capability to support the community correc- 
tions programs; and 

(7) Demonstrated involvement and support from the judiciary, local 
criminal justice or correctional officials and local government in the devel- 
opment of the community corrections plan. 

(e) Funding and grant evaluation criteria shall be outlined in the applica- 
tion process and procedures to be developed by the department of correction in 
order that each applicant may know the basis upon which funds will be 
granted. . 

(f) Participation in the programs set forth in this chapter is voluntary. Any 
participating county may, by written authorization of its county legislative 
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body, notify the department of correction of its intention to withdraw from the 
Community Corrections Act. The withdrawal will become effective on the last 
day of the grant year. 


History. tion and parole services and the community 
Acts 1985 (1st Ex. Sess.), ch. 3, § 12; 1990, correction grant program from the board of 
ch. 616, § 1; 1998, ch. 1049, §§ 44-46; 2012, ch. probation and parole to the department of cor- 


727, § 46. rection, please refer to Acts 2012, ch. 727. 
i Acts 2012, ch. 727, § 63 provided that the 
Compiler’s Notes. implementation of the act, which amended this 


For the Preamble to the act concerning the _ section, shall be fully accomplished on or before 
transfer of certain functions relating to proba- January 1, 2013. 


40-36-305. Continued grant funding — Additional incentive funding — 
Noncompliance with plan. 


(a) In order to remain eligible for continued grant funding, a recipient must 
substantially comply with the standards and administrative regulations of the 
department of correction defining program effectiveness. Each recipient will 
participate in an evaluation to determine local and state program effective- 
ness. The form of this evaluation will be determined by the department of 
correction. 

(b) Continued grant funding shall be based on demonstrated effectiveness in 
reducing the number of commitments that would likely have occurred without 
the programs funded under this chapter and also on evidence that the 
programs are not dealing with persons who otherwise would have been on 
regular probation; provided, that each recipient, having been deemed eligible 
for continued grant funding by the department of correction and having 
entered into an agreement with the department of correction for direct 
financial aid under this chapter, shall have exclusive authority to provide the 
contracted services within the agreed upon jurisdiction for the duration of the 
contract. Nothing in this subsection (b) shall be construed to diminish the 
department of correction’s authority under this section. 

(c) Subject to funding availability, each participating county is eligible to 
receive additional incentive funding for extending programs to other eligible 
offenders or for adding new programs if it exceeds the objectives of its 
community corrections plan. 

(d) If the department of correction determines that there are reasonable 
grounds to believe that a participating county is not complying with its plan or 
the minimum standards, the department of correction shall give thirty (30) 
days’ written notice to the county legislative body, the local community 
corrections advisory board and the administrator of the program. If the 
department of correction finds that the participating county is not complying 
with its plan or the minimum standards established in this chapter, the 
department of correction shall require the county legislative body to provide a 
written agreement as to how and when the specific deficiencies identified by 
the department of correction will be corrected. If no agreement is submitted to 
the department of correction within the time limit the department of correction 
has specified or if the deficiencies are not corrected within forty-five (45) days 
after the agreement has been approved by the department of correction, the 
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department of correction may suspend any part or all of the funding until 


compliance is achieved. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 3, § 13; 1996, 
ch. 871, § 1; 1998, ch. 1049, §§ 44-46; 2012, ch. 
727, § 46. 


Compiler’s Notes. 
For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 


¢ 


tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 2013. 


40-36-306. Supervision fee. 


(a) A supervision fee in the amount of fifteen dollars ($15.00) per month is 
imposed upon every offender serving a sentence under the supervision of a 
community corrections grantee. The fee may be waived in those cases deter- 
mined to be hardship cases, as defined in § 40-28-202. 

(b) The grantee shall be responsible for collecting and accounting for the 
fees. 

(c) Any fees collected pursuant to this section shall be retained by the 
grantee and reported to the department of correction. 

(d) The department of correction shall offset the amount of any fees collected 
under this section against any sums due under the grant contract with the 
grantee. 

(e) The grantee shall make an investigation of the financial and other 
circumstances of any person under its supervision and, based upon the 
person’s ability to pay, shall require the person to pay thirty dollars ($30.00) for 
each month or portion of a month the person remains under the supervision of 
the grantee to the general fund beginning thirty (30) days from the date the 
offender is placed under the supervision of the grantee or, in the case of an 
offender, the date of employment. The payment required under this subsection 
(e) shall not exceed ten percent (10%) of the offender’s net income. In cases of 
hardship as defined in § 40-28-202, the department of correction may modify 
the payment required by this subsection (e) to an appropriate amount given 
the nature and magnitude of the hardship. 

(f) In addition to any other fees imposed by this section, the trial court may 
assess an additional fee against any offender sentenced to participate in a 
community corrections program, either as a community corrections sentence or 
as a condition of probation, to offset the cost of the program; provided, that the 
program is one that has been certified by the department of correction as 
meeting promulgated criteria relating to achievement of goals and cost of the 
program. 


History. 

Acts 1990, ch. 616, § 2; 1996, ch. 871, §§ 2, 3; 
1996, ch. 951, § 1; 1998, ch. 1049, § 45; 2012, 
ch. 727, § 46. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 


probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
sections (c)-(f), shall be fully accomplished on or 
before January 1, 2013. 


Cross-References. 
Contributions required by parolees, proba- 
tioners and employed releases, § 40-28-201. 
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Section 


40-38-101. 
40-38-102. 
40-38-103. 
40-38-104. 
40-38-105. 


40-38-106. 
40-38-107. 
40-38-108. 
40-38-109. 
40-38-110. 
40-38-111. 
40-38-112. 
40-38-113. 
40-38-114. 
40-38-115. 
40-38-116. 
40-38-117. 
40-38-118. 


40-38-201. 
40-38-202. 
40-38-203. 
40-38-204. 


40-38-205. 


40-38-206. 
40-38-207. 
40-38-208. 


40-38-301. 
40-38-302. 
40-38-303. 


40-38-401. 
40-38-402. 
40-38-403. 
40-38-404. 
40-38-405. 


40-38-501. 
40-38-502. 


VICTIMS’ RIGHTS 


CHAPTER 37 
[RESERVED] 


CHAPTER 38 
VICTIMS’ RIGHTS 


Part 1. Victims’ Bill of Rights 


Legislative intent — Short title. 

Rights of crime victims and prosecution witnesses. 

Rights of crime victims — Generally. 

Death of child or primary wage earner — Compensation — Preferences. 

Criminal cases — Prompt disposal — Priority of cases involving crimes against the 
person. 

Property offenses — Rights of victims. 

Communication of rights and resources to victim. 

Immunity for failure to comply. 

Notice to crime victims of eligibility for compensation. 

Victim’s right to notification of proceedings — Confidentiality. 

Notifying victim of rights — Definitions — Confidentiality. 

Responsibilities of office of the prosecuting attorney — Duty of victim. 

Information required to be provided to victim by law enforcement agencies. 

Conference between victim and prosecuting attorney prior to final disposition of case. 

Crime victim advocate. 

Victim’s right to a speedy trial. 

Victim’s right to refuse interview with defendant. 

Informing victim of Tennessee statewide automated victim information and notifica- 
tion services. 


ae 


Part 2. Victim Impact Statement Act 


Short title. 

Sentencing judge to consider impact statement prior to sentencing. 

Part definitions. 

Notification of opportunity to present impact statement — Policy — Development of 
impact statement form. 

Impact statement to be part of presentence report — Contents — Number of 
statements. 

Filing of presentence report. 

Impact statement to be considered as evidence. 

Submission of statement or cooperation in preparation of statement not required. 


Part 3. Constitutional Rights of Victims 


Intent of general assembly. 

Part definitions. 

Victim’s immunity from suit except for testimony that is intentionally and maliciously 
false and defamatory. 


Part 4. Senator Tommy Burks Victim Assistance Academy 


Creation. 

Expenses — Grants. 
Purpose. 

Funding. 

Use of state funds. 


Part 5. Statewide Automated Victim Information and Notification System 


Creation. 

System attached to Tennessee sheriffs’ association — Payment of administrative 
expenses out of the statewide automated victim information and notification system 
fund. 
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Section 


40-38-503. 
40-38-504. 
40-38-505. 


40-38-506. 


40-38-601. 
40-38-602. 
40-38-603. 
40-38-604. 
40-38-605. 
40-38-606. 


40-38-607. 


40-38-608. 


40-38-609. 


40-38-610. 
40-38-611. 


40-38-612. 
40-38-613. 
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Purpose. 

Funding. 

Grants from the statewide automated victim information and notification system fund 
— Plan for use of the moneys. 

Computer related expenses. 


© 


Part 6. Home Address Confidentiality Program 


Part definitions. 

Crime victim address confidentiality program. 

Eligibility to participate in address confidentiality program. 

Application for substitute address. 

Notification of change of program participant’s address — Renewal of certification. 

Request that governmental and private entities use substitute address — Registration 
as voter — Service of process. 

Confidentiality of program participant’s voter registration record — Voter registration 
and absentee deadlines applicable — Exemption from jury duty. 

Cancellation of program participant’s certification — Notice of cancellation — Request 
to withdraw from program — Responsibility to notify others that substitute address 
is no longer valid. 

Disclosure of substitute address or other information by secretary of state — Requests 
for disclosure. 

Unlawful acts. 

List of agencies that provide services to victims of domestic abuse or a sexual offense 
to assist persons applying to be program participants. 

Effect of program participation on custody or visitation orders. 

Effect of negligent disclosure of program participant’s confidential address — Notifi- 
cation of disclosure. 


PART 1 
VICTIMS’ BILL OF RIGHTS 


40-38-101. Legislative intent — Short title. 


(a) The general assembly finds and declares that victims and witnesses 
shall have certain rights in this state and that they shall be made aware of 
these rights. 

(b) This part shall be known and may be cited as the “Victims’ Bill of 


Rights.” 


History. 


Acts 1990, ch. 957, § 1; 1998, ch. 527, § 1. 


Cross-References. 
Victim-witness coordinator, § 8-7-206. 
Victims of crime assistance fund, § 9-4-205. 


40-38-102. Rights of crime victims and prosecution witnesses. 


(a) All victims of crime and prosecution witnesses have the right to: 

(1) Be treated with dignity and compassion; and 

(2) Protection and support with prompt action in the case of intimidation 
or retaliation from the defendant and the defendant’s agents or friends. 
(b)(1) Without requiring the expenditure of additional funds or additional 
construction or renovation whenever possible, victims of crime and prosecu- 
tion witnesses should be provided waiting areas that are separate and 
secure from the defendant or defense witnesses during all stages of the 
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judicial process. 

(2) In order to accomplish the goals of this section, the court security 
committee established by § 16-2-505(d)(2) shall have among its duties the 
responsibility to assess existing facilities to determine where space could be 
allocated to provide the secure waiting areas described in subdivision (b)(1). 
A report of this assessment shall be included in the findings provided to the 
county legislative body and the administrative office of the courts pursuant 
to § 16-2-505(d)(3)(B). In cases where the committee determines that 
existing facilities cannot accommodate the goals of this section, the commit- 
tee shall include in its report recommendations as to how a secure waiting 
area could be provided for in new construction and renovation projects. In a 
jurisdiction where existing facilities cannot meet the goals of this section, the 
local government should consider the recommendation of the committee’s 
report in planning for any new construction or renovation of courtroom 
facilities. 

(c) All victims of crime shall have the right to collect court-ordered restitu- 


tion in the same manner as a civil judgment, as authorized pursuant to 


§ 37-1-131(b)(2) or § 40-35-304(h). 


History. 
Acts 1990, ch. 957, § 2; 1993, ch. 527, § 2; 
1996, ch. 1044, § 1; 2001, ch. 370, § 1. 


Cross-References. 
Restitution, § 40-35-304, title 41, ch. 6. 


Law Reviews. 

Closing the Crime Victims Coverage Gap: 
Protecting Victims’ Private Records from Public 
Disclosure Following Tennessean v. Metro, 11 
Tenn. J. L. & Pol’y 129 (2016). 


Redeeming An Empty Promise: Procedural 
Justice, The Crime Victims’ Rights Act, And 
The Victim’s Right to be Reasonably Protected 
from the Accused (Mary Margaret Giannini), 78 
Tenn. L. Rev. 47 (2010). 


Attorney General Opinions. 

Crime victim’s notice and opportunity to ob- 
ject to release of personal information, OAG 
99-069, 1999 Tenn. AG LEXIS 69 (3/22/99). 


\ 


40-38-1003. Rights of crime victims — Generally. 


(a) All victims of crime shall, upon their request, have the right to: 

(1) Be fully informed orally, in writing or by video tape by the office of the 
district attorney general, acting through the appropriate victim-witness 
coordinator, of the following: 

(A) The various steps and procedures involved in the criminal justice 
system; 

(B) The procedure and basis for continuances in the proceedings; 

(C) The procedure involved in the plea-bargaining process and how to 
request input into the process; 

(D) The times, dates and locations of all pertinent stages in the 
proceedings following presentment or indictment by the grand jury; 

(E) The methods by which the victim may have input into a convicted 
defendant’s sentence, including the presentence report and the sentencing 
hearing; 

(F) The stages in the appellate process and how to obtain information 
concerning appellate action that has an effect on the defendant’s convic- 
tion or sentence and the date a defendant’s sentence becomes final; 

(G) How to obtain pertinent information relating to the possible release 
of an appropriate inmate, including notification of any department of 


40-38-103 CRIMINAL PROCEDURE 400 


correction decision permitting the inmate’s release into the community or 

any scheduled hearing by the board of parole concerning the inmate’s 

parole or application for executive clemency; 

(H) The methods by which the victim may obtain restitution directly 
from the defendant and information about obtaining assistance in obtain- 
ing restitution; and 

(I) The methods by which the victim may obtain a monetary award or 
other benefits from the criminal injuries compensation fund and informa- 
tion about obtaining assistance in securing the award or benefits; 

(2) Whenever possible, be advised and informed of plea bargaining 
discussions and agreements prior to the entry of any plea agreement where 
the victim is a victim of violent crime involving death of a family member or 
serious bodily injury, speak at parole hearings, submit a victim impact 
statement to the courts and the board of parole and give impact testimony at 
court sentencing hearings; 

(3) Be informed that § 41-21-240 requires the department to notify them, 
upon their request, at least ninety (90) days prior to the date an inmate with 
a sentence of two (2) years or more is scheduled to be released by reason of 
expiration of the inmate’s sentence and be informed how the request of the 
department is made; and 

(4) Be compensated for expenses actually and reasonably incurred as the 
result of traveling to and from the trial of the defendant or defendants and 
traveling to and from appellate, postconviction or habeas corpus proceedings 
resulting from the trial of the defendant or defendants alleged to have 
committed a compensable offense subject to title 29, chapter 13, part 1, and 
the availability of funds in the criminal injuries compensation fund. 

(b) Upon the request of a victim of violent crime involving serious bodily 
injury or death of a relative, the victim shall be supplied information and a 
request form by the law enforcement agency responsible for the investigation 
of the crime or the arrest of the defendant, the sheriff or other custodian of the 
defendant, or the victim-witness coordinator as to how the victim or relative of 
a victim may request and secure notification of the release from custody of an 
offender from a jail or detention facility prior to trial. The jailer, sheriff, or 
other custodian of criminal offenders shall maintain a physical or electronic 
record or file of the victim’s request for notification and, prior to the release of 
an offender about whom a notification request has been made, give immediate 
and prompt notice of the release to the requesting victim or family member of 
a victim by the most direct means available, including telephone, messenger, 
or telegram; provided, that if the victim or family member of a victim is 
registered with the state’s electronic victim notification system, the notice 
required by this section shall be communicated by the method or methods 
indicated by the registration in the system. Any identifying information 
contained in the request forms shall be confidential. For purposes of this 
subsection (b), “identifying information” means the name, home and work 
addresses, telephone numbers, email address, and social security number of 
the person being notified or requesting that notification be provided. 

(c) Ina prosecution for any criminal homicide, an appropriate photograph of 
the victim while alive shall be admissible evidence when offered by the district 
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attorney general to show the general appearance and condition of the victim 


while alive. 


History. 

Acts 1990, ch. 957, § 3; 1993, ch. 527, §§ 3, 
9-11;5.1996,,.ch.:709, .§. 2; 1997, ch; 509,\.§, 3; 
1998, ch. 1037, § 2; 1998, ch. 1049, § 52; 2009, 
ch. 176, § 5; 2015, ch. 527, § 1; 2018, ch. 598, 
§ 3. 


Compiler’s Notes. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
Criminal injuries compensation fund, § 40- 
24-107. 


Criminal injuries compensation law, title 29, 
ch. 13. 

Restitution, § 40-35-304, title 41, ch. 6. 

Victim impact statement, title 40, ch. 38, part 
pR 

Victim-witness coordinator, § 8-7-206. 


Law Reviews. 

I See Dead People: Examining the Admissi- 
bility of Living-Victim Photographs in Murder 
Trials, 69 Vand. L. Rev. 1423 (2016). 

The Payne of Allowing Victim Impact State- 
ments at Capital Sentencing Hearings, 45 
Vand. L. Rev. 1621 (1992). 

The Troubling Influence of Equality in Con- 
stitutional Criminal Procedure: From Brown to 
Miranda, Furman and Beyond, 54 Vand. L. Rev. 
359 (2001). 


NOTES TO DECISIONS 


Analysis 


1. Application. 
2. Victim Photographs. 


1. Application. 

Under T.C.A. §§ 40-35-209(b) and 40-38- 
103(a)(2), the victim had the right to testify and 
provide impact information for consideration at 
the sentencing hearing after which the trial 
court was to determine whether the victim’s 
impact testimony contained any relevant and 
reliable evidence relating to enhancing or miti- 
gating factors and/or any other sentencing con- 


sideration, and then decide what weight, if any, 
should be given to that evidence in fashioning 
an appropriate sentence. State v. Blackhurst, 
70 S.W.3d 88, 2001 Tenn. Crim. App. LEXIS 
682 (Tenn. Crim. App. 2001), review or rehear- 
ing denied, — S.W.3d —, 2002 Tenn. LEXIS 73 
(Tenn. Feb. 11, 2002). 


2. Victim Photographs. 

Photo of a victim was admissible because (1) 
the photo was statutorily admissible, and (2) 
the photo was not overly sympathetic. State v. 
Toles, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 315 (Tenn. Crim. App. May 17, 2019). 


40-38-104. Death of child or primary wage earner — Compensation — 
Preferences. 


(a) If a child is the victim of a homicide not committed by the parents, the 
parents of the child shall be able to apply to the criminal injuries compensation 
fund for reimbursement to the parents for expenses incurred in obtaining 
necessary grief counseling. 

(b) All vocational schools and technical institutes operated by the board of 
regents shall, if there are limitations as to the number of persons who may be 
admitted to a particular school or institute or in a particular class or program, 
give preference in making the admissions to victims of violent crime. For 
purposes of this subsection (b), “victim” means the person who will become the 
primary wage earner in the victim’s family if the victim was the primary wage 
earner and the crime resulted in the victim’s death or permanent disability. 
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History. Criminal injuries compensation law, title 29, 
Acts 1990, ch. 957, § 4; 1993, ch. 527, § 4. oe a es 


Cross-References. 
Criminal injuries compensation fund, § 40- 
24-107. 


40-38-105. Criminal cases — Prompt disposal — Priority of cases 
involving crimes against the person. 


(a) All parties affected by a criminal offense, including the victim, survivors 
of the victim and witnesses to the offense, shall be able to expect that the 
operation of the criminal justice system will not be unnecessarily delayed and 
that they will be able to return to normal lives as soon as possible. To this end, 
all persons involved in the criminal justice system shall make every effort to 
dispose of any charges against a defendant within one hundred eighty (180) 
days of the date of the defendant’s indictment and, in those cases in which the 
defendant is charged with a crime of violence involving death or serious bodily 
injury to a victim, all applications for continuance of any court date by any 
party shall be in writing setting out the reasons for the continuance. If, at any 
time during the proceeding, the court grants a continuance to the defendant 
and the defendant is not represented by an attorney, the court shall file an 
order in the records setting out the reasons why the court granted the 
continuance. If, for any reason, the case is not tried or otherwise disposed of in 
one hundred eighty (180) days of the indictment, the court shall set out in a 
certificate the reasons why the case is still pending before the court. 

(b) All parties affected by a criminal offense shall be able to expect that 
cases involving crimes against the person are given judicial and prosecutorial 
priority over cases involving property crimes. 


History. 
Acts 1990, ch. 957, § 5; 1993, ch. 527, §§ 5,6, 
12. 


40-38-106. Property offenses — Rights of victims. 


Victims of crimes involving offenses against property shall have the right to: 

(1) Recover property in the custody of the police or the court as soon as is 
reasonably possible; 

(2) Restitution ordered as a condition of probation or a suspended sen- 
tence or parole and the swift revocation of the privileges for failure to make 
the ordered restitution; and 

(3) Once a claim under the criminal injuries compensation fund has been 
filed with the state, the claim shall be disposed of expeditiously and any award 
or other benefit to which a victim may be entitled shall be paid promptly. 


History. Criminal injuries compensation law, title 29, 
Acts 1990, ch. 957, § 6; 1993, ch. 527, §§ 7,8. ch. 13. 
Restitution, § 40-35-304, title 41, ch. 6. 
Cross-References. Revocation of probation, §§ 40-35-310, 40- 
Criminal injuries compensation fund, § 40- 35-311. 
24-107. Victim-witness coordinator, § 8-7-206. 
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40-38-107. Communication of rights and resources to victim. 


(a) The state treasurer, in consultation with the executive director of the 
district attorneys general conference, shall prepare and distribute to each 
district attorney general a booklet, pamphlet, brochure, handout or other 
publication that sets forth all of the provisions of this chapter and a summary 
of any other provision of law or regulation that pertains to victims or that 
would be of assistance to victims. It is the duty of the office of district attorney 
general to deliver free of charge to each victim, assisted by the victim-witness 
coordinator, a copy of the publication setting out the provisions of this chapter 
and other pertinent provisions. 

(b) It also is the duty of the appropriate victim-witness coordinator to 
distribute to the victim a listing of all appropriate referral services that are 
available in that particular area to victims of crime. 


History. 
Acts 1990, ch. 957, § 7. 


40-38-108. Immunity for failure to comply. 


Failure to comply with any provision of this part shall not create a cause of 
action or claim for damages against the state, a political subdivision of the 
state, a government employee or other official or entity, and no such cause of 
action shall be maintained. No defendant or person charged with a criminal 
offense may claim any prejudice or assign any error based upon the failure to 
comply with any provision of this part by the court or any other official of the 
state. 


ject to release of personal information, OAG 
99-069, 1999 Tenn. AG LEXIS 69 (3/22/99). 


History. 
Acts 1998, ch. 527, § 13. 


Attorney General Opinions. 
Crime victim’s notice and opportunity to ob- 


NOTES TO DECISIONS 


1. Immunity from Prosecution. 

Trial court did not err by granting the non- 
profit organization’s motion for summary judg- 
ment on the grounds that it was immune from 
prosecution under T.C.A. § 40-38-108; T.C.A. 
§ 40-38-108 provides immunity for failure to 
comply with any provision of the Victims’ Bill of 
Rights, which would include a victim’s right to 


be fully informed, and under T.C.A. § 40-38- 
108, the nonprofit was immune from prosecu- 
tion for any failure to properly inform the 
citizen of his rights. Hawkins v. Case Mgmt., 
Inc., 165 S.W.3d 296, 2004 Tenn. App. LEXIS 
593 (Tenn. Ct. App. 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 78 (Tenn. Jan. 24, 
2005). 


40-38-109. Notice to crime victims of eligibility for compensation. 


The office of the district attorney general shall notify, in writing, each victim 
of a violent crime who may be eligible for compensation under the Criminal 
Injuries Compensation Act, compiled in title 29, chapter 13, of the methods by 
which the victim may obtain compensation. The written notice shall be 
substantially in the form and content as prescribed by the state treasurer. In 
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cases involving the death of a victim, the notification shall be given to the 
closest relative to the deceased victim. For purposes of this section, “closest 
relative” has the same meaning as that given in § 34-1-101. 


History. 
Acts 1998, ch. 785, § 30. 


40-38-110. Victim’s right to notification of proceedings — Confidenti- 
ality. 


(a) A victim of crime has the right to be informed of the following proceed- 
ings or occurrences by the appropriate agency at the earliest practicable 
opportunity: 

(1) Cancelled or rescheduled hearings; 

(2) Bail hearing for the defendant; 

(3) Dismissal of the defendant’s case; 

(4) Pardon of the defendant; 

(5) Defendant’s recapture; 

(6) Defendant’s release from a mental institution under § 33-5-410 or 

§ 33-6-708; and 

(7) Defendant’s transfer to a different correctional complex if the complex 
has a lower security designation. 

(b) This section shall not be construed as limiting rights already in existence 
under Tennessee statute and shall be construed as working in conjunction with 
existing statutes. 

(c) The victim has a duty to keep current information regarding the victim’s 
location so that the appropriate agency may be able to contact the victim. 

(d)(1) Any identifying information concerning a crime victim received pur- 

suant to this section shall be confidential. 

(2) For purposes of subdivision (d)(1), “identifying information” means the 
name, home and work addresses, telephone numbers and social security 
number. 


History. Cross-References. 
Acts 2000, ch. 859, § 1; 2009, ch. 176, § 6. Confidentiality of public records, § 10-7-504. 


40-38-111. Notifying victim of rights — Definitions — Confidentiality. 


(a) Victims, under the Tennessee Constitution, Article I, § 35, have the right 
to be informed of proceedings and the right to be informed of each of the rights 
conferred upon the victims. 

(b) When a victim appears before a judicial commissioner, magistrate or 
general sessions court clerk or one of the clerk’s duly sworn deputies to obtain 
an arrest warrant, the commissioner, magistrate, general sessions court clerk 
or the clerk’s duly sworn deputy shall notify the victim of the victim’s rights 
under the Tennessee Constitution, Article I, § 35. The victims of crime state 
coordinating council will provide, upon request, sufficient copies of the form or 
brochure to be used to provide notice to victims under this subsection (b). 

(c) If a law enforcement officer obtains an arrest warrant on behalf of a 
victim, the agency employing the officer shall notify the victim of the victim’s 
rights under the Tennessee Constitution, Article I, § 35 and of the first court 
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date at which the defendant will be required to appear. The victims of crime 
state coordinating council will provide, upon request, sufficient copies of the 
form or brochure to be used to provide notice to victims under this subsection 
ich 

(d) At the defendant’s initial court appearance, the judge shall inform the 
victim, if the victim is present, of the victim’s rights under the Tennessee 
Constitution, Article I, § 35. The judge shall also inform the victim that the 
clerk of the court will have a form on which the rights are listed and a 
telephone number that the victim can call for further information regarding 
future proceedings involving the defendant. 

(e) Following the indictment or presentment being returned by a grand jury 
against the defendant for a violent crime, the district attorney general of the 
district in which the indictment or presentment was returned shall notify the 
victim of the offense of that victim’s rights under the Tennessee Constitution, 
Article I, § 35, and of the dates of all future trial court proceedings involving 
the defendant. 

(f) Following the indictment or presentment being returned by a grand jury 
against the defendant for a nonviolent crime, the district attorney general of 
the district in which the indictment or presentment was returned shall notify 
the victim of the offense of that victim’s rights under the Tennessee Constitu- 
tion, Article I, § 35 and shall give the victim a telephone number to call for 
further information regarding future trial court proceedings involving the 
defendant. 

(g) As used in this section, “violent crime” means any of the following 
offenses: 

(1) Aggravated arson, as defined in § 39-14-302; 

(2) Aggravated assault, as defined in § 39-13-102 which results in serious 
bodily injury; 

(3) Aggravated child abuse and neglect, as defined in § 39-15-402; 

(4) Aggravated kidnapping, as defined in § 39-13-304; 

(5) Aggravated rape, as defined in § 39-13-502; 

(6) Aggravated robbery, as defined in § 39-13-402; 

(7) Aggravated sexual battery, as defined in § 39-13-504; 

(8) Aggravated vehicular homicide, as defined in § 39-13-218; 

(9) Carjacking, as defined in § 39-13-404; 

(10) Criminally negligent homicide, as defined in § 39-13-212; 

(11) Especially aggravated burglary, as defined in § 39-14-404; 

(12) Especially aggravated kidnapping, as defined in § 39-13-305; 

(13) Especially aggravated robbery, as defined in § 39-13-403; 

(14) First degree murder, as defined in § 39-13-202; 

(15) Incest, as defined in § 39-15-302; 

(16) Kidnapping, as defined in § 39-13-303; 

(17) Rape, as defined in § 39-13-5083; 

(18) Rape of a child, as defined in § 39-13-522; 

(19) Reckless homicide, as defined in § 39-13-215; 

(20) Second degree murder, as defined in § 39-13-210; 

(21) Sexual battery by an authority figure, as defined in § 39-13-527; 

(22) Sexual battery, as defined in § 39-13-505; 
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(23) Stalking, as defined in § 39-17-315; 
(24) Statutory rape, as defined in § 39-13-506; t 
(25) Vehicular assault, as defined in § 39-13-106; 
(26) Vehicular homicide, as defined in § 39-13-2138; or 
(27) Voluntary manslaughter, as defined in § 39-18-211. 
(h) As used in this section, “nonviolent crime” means any crime not defined 


as a “violent crime” in subsection (g). 


(i)(1) Any identifying information concerning a crime victim obtained pur- 
suant to this section shall be confidential. 

(2) For purposes of subdivision (i)(1), “identifying information” means the 
name, home and work addresses, telephone numbers and social security 


number. 


History. 
Acts 2000, ch. 790, § 1; 2004, ch. 547, § 2; 
2009, ch. 176, § 7. 


Code Commission Notes. Former subdivi- 
sion (f)(8), concerning aggravated spousal rape, 
spousal rape and spousal sexual battery as 
defined in § 39-13-507 [repealed], was deemed 
obsolete and was deleted by the code commis- 
sion in 2006. 


Compiler’s Notes. 

The victims of crime state coordinating coun- 
cil, referred to in this section, was repealed by 
Acts 2008, ch. 1077, § 2, effective May 28, 2008. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


40-38-112. Responsibilities of office of the prosecuting attorney — 


Duty of victim. 


(a) After indictment, presentment or information, the office of the prosecut- 
ing attorney, through the victim witness coordinator, shall provide the victim 


with the following information: 


(1) The procedural steps involved in a criminal prosecution; 
(2) Dates, times and places of all proceedings involving the victim’s case; 
(3) The availability of victim’s compensation benefits; and 
(4) Forms to invoke compensation benefits and other rights. 
(b) The victim has a duty to keep current information regarding the victim’s 
location so that the victim-witness coordinator may be able to contact the 


victim, if necessary. 


History. 
Acts 2000, ch. 790, § 2. 


Cross-References. 
Criminal injuries compensation fund, § 40- 
24-107. 


Criminal injuries compensation law, title 29, 
ch. 138. 
Victim-witness coordinator, § 8-7-206. 


40-38-113. Information required to be provided to victim by law en- 


forcement agencies. 


Law enforcement agencies shall provide notice of the following information 


to any victim of crime: 


(1) The victim’s rights under the Tennessee Constitution, Article I, § 35, 
to be free from intimidation, harassment and abuse throughout the criminal 


justice system; 


(2) The availability, if any, of crisis intervention services and emergency 
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and medical services; 

(3) The name of the law enforcement agency and telephone number; 

(4) In cases of domestic violence, the procedures and resources available 
for protection of the victim; 

(5) The names and telephone numbers of public and private victim 
assistance programs, including the state criminal injuries compensation 
program and programs that provide counseling, treatment and other sup- 
port services; and 

(6) The procedural steps involved in a criminal prosecution. 


History. Criminal injuries compensation fund, § 40- 
Acts 2000, ch. 801, § 1. 24-107. 
Senator Tommy Burks victim assistance 


Cross: Kefcrences. academy, title 40, ch. 38, part 4. 


Criminal injuries compensation law, title 29, 
ch. 13. 


40-38-114. Conference between victim and prosecuting attorney prior 
to final disposition of case. 


(a) The prosecuting attorney shall confer with the victim prior to the final 
disposition of a criminal offense, including the views of the victim regarding a 
decision not to proceed with a criminal prosecution or a decision to dismiss a 
charge or to enter into plea or sentencing agreements or the victim’s views 
regarding a decision to enter a pretrial or other type of diversion program. 

(b) The prosecuting attorney shall confer with the victim before the com- 
mencement of a trial. Any information received by the victim relating to the 
substance of the case shall be confidential, unless otherwise authorized by law 
or required by the courts to be disclosed. 

(c) The rights of the victim do not include the authority to direct the 
prosecution of the case. 

(d) Failure of the prosecuting attorney to confer with the victim does not 
affect the validity of an agreement between the prosecutor and the defendant 
in the case, a pretrial diversion of the defendant, a dismissal of an indictment 
or complaint filed against the defendant, a plea entered by the defendant or 
any other disposition in the case. 

(e) Under this section, the victim has a duty to keep current information 
regarding the victim’s location so the prosecuting attorney may be able to 
contact the victim. If the prosecuting attorney is unable to contact the victim 
due to the victim’s failure to keep current information regarding the victim’s 
location, the prosecuting attorney may only confer with the victim if practical 
under the circumstances. 


History. Cross-References. 
Acts 2000, ch. 802, § 1. Confidentiality of public records, § 10-7-504. 
NOTES TO DECISIONS 
1. In General. ment may have ordered payment of restitution 


Hearings concerning plea agreements and was insufficient to bring these hearings within 
nolle prosequis were notably absent from the the scope of T.C.A. § 40-38-302(2)(C) (now 
list of proceedings at which victims had aright (2)(D)), and thus § 40-38-302(2) provided vic- 
to be heard; the mere fact that the plea agree- tims no right to be heard at the pretrial hear- 
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ings and the participation of the victim’s fami- Tenn. Const. art. I, § 35. State v. Layman, 214 
ly’s attorney in the pretrial hearing exceeded S.W.3d 442, 2007 Tenn. LEXIS 35 (Tenn. 2007). 
the right to confer granted to victims under a 


40-38-115. Crime victim advocate. 


(a) Any victim of crime may have a crime victim advocate from a crime 
assistance program or a victim-witness coordinator as provided for in § 8-7- 
206 present at any defense interviews with the victim. This section applies if 
practical and if the presence of the crime victim advocate or victim-witness 
coordinator does not cause any unnecessary delay in the investigation or 
prosecution of the case. The role of the crime victim advocate or victim-witness 
coordinator is to provide emotional support to the victim. 

(b) As used in subsection (a), “crime assistance program” includes, but is not 
limited to, programs that provide appropriate counseling and support to 
victims. 


History. 
Acts 2000, ch. 808, § 1. 


40-38-116. Victim’s right to a speedy trial. 


(a) In any criminal proceeding in which a continuance is requested, the 
court shall consider the victim’s views and the victim’s right to a speedy trial. 
If the continuance is granted over the victim’s objection, the court shall state 
on the record the reason for the continuance and the procedures that have been 
taken to avoid further delays. 

(b) In determining a date for any criminal trial or other important criminal 
hearing, the court shall consider the interests of the victim’s right to a speedy 
trial. 


History. 
Acts 2000, ch. 804, § 1. 


Cross-References. 
Right to speedy trial, Tenn. Const., art. I.§ 9, 
§ 40-14-101. 


40-38-117. Victim’s right to refuse interview with defendant. 


Any victim of crime has the right to refuse a request by the defendant, the 
defendant’s attorney or any other person acting on behalf of the defendant for 
an interview or other communication with the victim. 


History. 
Acts 2000, ch. 785, § 1. 


40-38-118. Informing victim of Tennessee statewide automated victim 
information and notification services. 


(a) When a law enforcement officer responds to a report of a crime, and the 
crime is one (1) of the crimes listed in subsection (b), the officer shall inform the 
alleged victim of the Tennessee statewide automated victim information and 
notification service created by part 5 of this chapter, provided by the Tennessee 
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sheriffs’ association. The officer shall provide written informational materials, 
if available, and briefly explain the purpose of the program and the require- 
ments for participating. If the alleged victim is injured or otherwise unable to 
understand the officer, the officer shall leave materials, if available, regarding 
the notification system with the alleged victim. 

(b) The offenses to which this section applies are: 

(1) Domestic assault, as prohibited by § 39-13-111; 

(2) Vandalism, as prohibited by § 39-14-408, or false imprisonment, as 
prohibited by § 39-13-302, where the victim of the offense is a domestic 
abuse victim, as defined in § 36-3-601; 

(3) Violation of an order of protection or restraining order, as prohibited 
by § 39-13-1138; and 

(4) Stalking, as prohibited by § 39-17-315. 

(c) Any law enforcement agency that does not already have written infor- 
mational materials regarding the Tennessee statewide automated victim 
information and notification service shall, by July 1, 2016, obtain a supply, if 
available, from the victim witness coordinator in the district attorneys general 
office or from the Tennessee sheriffs’ association. 


History. 
Acts 2016, ch. 1073, § 1. 


PART 2 
VICTIM IMPACT STATEMENT ACT 


40-38-201. Short title. 


This part shall be known and may be cited as the “Victim Impact Statement 
Act.” ‘ 


History. 
Acts 1993, ch. 438, § 1. 


NOTES TO DECISIONS 


1. Application. 

The Victim Impact Statement Act, T.C.A. 
§ 40-38-201 et seq., does limit a sentencing 
court’s consideration of a victim’s testimony to 
that testimony reflected in the victim’s previ- 
ously submitted written victim impact state- 
ment, as it applies only to the written victim 


impact statement prepared by the department 
of correction as part of the defendant’s presen- 
tence report, and not live testimony by a victim. 
State v. Blackhurst, 70 S.W.3d 88, 2001 Tenn. 
Crim. App. LEXIS 682 (Tenn. Crim. App. 2001), 
review or rehearing denied, — S.W.3d —, 2002 
Tenn. LEXIS 73 (Tenn. Feb. 11, 2002). 


40-38-202. Sentencing judge to consider impact statement prior to 


sentencing. 


The sentencing judge shall solicit and consider a victim impact statement 
prior to sentencing a convicted offender who has caused physical, emotional or 
financial harm to a victim, as defined in § 40-38-2083. 


History. 
Acts 1993, ch. 438, § 2. 


Cross-References. 
Presentence report, § 40-35-207. 
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40-38-203. Part definitions. 


As used in this part, unless the context otherwise requires: © 

(1) “Victim” means an individual who suffers direct or threatened physi- 
cal, emotional or financial harm as the result of the commission of a crime or 
an immediate family member of a minor victim or a homicide victim; 

(2) “Victim impact statement” means a statement providing information 
about the financial, emotional and physical effects of the crime on the victim 
and the victim’s family and specific information about the victim, the 
circumstances surrounding the crime and the manner in which it was 
perpetrated; and 

(3) “Victim representative” means a spouse, parent, child, sibling or other 
relative of a deceased or incapacitated victim or of a victim who is under 
eighteen (18) years of age or a person who has had a close personal 
relationship with the victim and who is designated by the court to be a victim 


representative. 


History. 
Acts 1993, ch. 438, § 3. 


NOTES TO DECISIONS 


Analysis 


. Statement Admissible. 
. Statement Not Admissible. 
2 anvietimM, > 


m CObD eI 


. Statement Admissible. 

Victim statements were properly considered 
by the trial court where the source of the 
information was readily identifiable and the 
statements bore the author’s signature and 
were responsive to the questionnaire. State v. 
Moss, 13 8.W.3d 374, 1999 Tenn. Crim. App. 
LEXIS 527 (Tenn. Crim. App. 1999). 


2. Statement Not Admissible. 

A poster with a handwritten notation, a letter 
to the victim’s child from the victim’s employer, 
and an excerpt from the employer’s newsletter 
should not have been admitted or considered by 
the sentencing court because they were not 
identifiable statements of the victim’s immedi- 
ate family. State v. Moss, 13 S.W.3d 374, 1999 
Tenn. Crim. App. LEXIS 527 (Tenn. Crim. App. 
1999). 


3. “Victim”. 
Regarding restitution in an animal cruelty 


case, the humane society was a victim within 
the meaning of T.C.A. § 40-38-203(1), because 
T.C.A. § 39-14-210(f), by requiring that victim- 
ized animals be placed with state-chartered 
humane societies, created an obligation that 
removed the humane society from the status of 
a volunteer or Good Samaritan and resulted in 
costs and expenses to a society as a result of the 
mandated responsibility. State v. Webb, 130 
S.W.3d 799, 2003 Tenn. Crim. App. LEXIS 567 
(Tenn. Crim. App. 2003), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 1233 (Tenn. Dec. 
15, 2003), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 119 (Tenn. Feb. 2, 2004). 

While the trial court ordered defendant to 
pay $5,000 in restitution to the storage com- 
pany, there was no proof regarding any pecuni- 
ary loss sustained by the company as a result of 
defendant’s crime, plus the presentence report 
did not list the company as a victim in the 
restitution section, and the restitution order 
was reversed. State v. Firestone, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 103 (Tenn. Crim. 
App. Feb. 16, 2017). 


40-38-204. Notification of opportunity to present impact statement — 
Policy — Development of impact statement form. 


(a) If a defendant is convicted of a felony involving one (1) or more 
identifiable victims who suffered death or physical, emotional, or financial 
injury, the department of correction shall ensure notification of the victim or 
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the victim representative and advise the victim or victim representative of the 
opportunity to present a victim impact statement. 

(b) The department shall establish a policy concerning the victim impact 
statement. This policy shall include the development of a uniform victim 
impact statement form. In developing the form, the department shall first 


consult with the executive director of the district attorneys general conference. 


History. 
Acts 1993, ch. 438, § 4. 


40-38-205. Impact statement to be part of presentence report — Con- 
tents — Number of statements. 


Prior to imposition of sentence in a felony case, the department of correction 
shall prepare a written victim impact statement as part of the presentence 
report on the defendant. The statement shall include applicable information 
obtained during consultation with the victim or the victim representative. If 
the victim or victim representative cannot be located or declines to participate 
in the preparation of the statement, the department shall include a notation to 
that effect in the statement. If there are multiple victims and preparation of 
individual victim impact statements is not feasible, the department may 
submit one (1) or more representative statements. 


History. 
Acts 1993, ch. 488, § 5. 


Cross-References. 
Presentence report, § 40-35-207. 


NOTES TO DECISIONS 


1. Constitutionality. 

Consideration of written victim impact state- 
ments pursuant to T.C.A. § 40-38-205 does not 
violate the confrontation clause of the United 
States Constitution. State v. Moss, 13 S.W.3d 
374, 1999 Tenn. Crim. App. LEXIS 527 (Tenn. 
Crim. App. 1999). 


In order to be constitutional, victim impact 
evidence must be reliable and the defendant 
must have a fair opportunity to rebut the state- 
ment. State v. Moss, 13 S.W.3d 374, 1999 Tenn. 
Crim. App. LEXIS 527 (Tenn. Crim. App. 1999). 


40-38-206. Filing of presentence report. 


The presentence report shall be filed with the clerk of the court within ten 
(10) days prior to the sentencing hearing as provided in § 40-35-208. 


History. 
Acts 1993, ch. 438, § 6. 


Cross-References. 
Presentence report, § 40-35-207. 


40-38-207. Impact statement to be considered as evidence. 


Any victim impact statement submitted to the court under § 40-38-205 shall 
be considered as evidence in determining whether the mitigating factors in 
§ 40-35-113 and the enhancement factors in § 40-35-114 apply. 


History. 
Acts 1993, ch. 438, § 7. 
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NOTES TO DECISIONS 


1. Application. hurst, 70 S.W.3d 88, 2001 Tenn. Crim. App. 
A victim’s statement at sentencing is not LEXIS 682 (Tenn. Crim. App. 2001), review or 

limited to determining the applicability of the rehearing denied, — S.W.3d —, 2002 Tenn. 

enhancement and mitigating factors in T.C.A. LEXIS 73 (Tenn. Feb. 11, 2002). 

§§ 40-35-113 and 40-35-114. State v. Black- 


40-38-208. Submission of statement or cooperation in preparation of 
statement not required. 


This part shall not be construed to require a victim or victim representative 
to submit a victim impact statement or to cooperate in the preparation of a 
victim impact statement. 


History. 
Acts 1993, ch. 438, § 8. 


PART 3 
CONSTITUTIONAL RIGHTS OF VICTIMS 


40-38-301. Intent of general assembly. 


(a) It is the intent of the general assembly by enactment of this part to 
implement and make fully operational the provisions of Constitution of 
Tennessee, Article I, § 35, relative to the rights of victims of crime. The 
proposed amendment that became the Constitution of Tennessee, Article I, 
§ 35 was ratified by the voters of Tennessee at the November 3, 1998, general 
election, but there was some question as to whether it required the general 
assembly to define certain terms before the amendment could be implemented 
and in full force and effect. 

(b) It is the further intent of the general assembly that this part only govern 
the implementation of the Constitution of Tennessee, Article I, § 35. If any 
other provision of law confers additional, enhanced or more expansive rights 
upon victims of crime than are set out in this part or the Constitution of 
Tennessee, Article I, § 35, a victim shall also be entitled to the additional, 
enhanced or expansive statutory rights. 

(c) If any other provision of law contains a broader definition of “crime,” 
“victim” or “critical stages of the criminal justice process” for any purpose other 
than implementation of the Constitution of Tennessee, Article I, § 35, the 
broader definition shall control for such purpose. 


History. 
Acts 2000, ch. 577, § 1. 


40-38-302. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Crime” means: 
(A) Any offense the punishment for which is a Class A, B, C, D or E 
felony; 
(B) First degree murder; or 
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(C) Assault under § 39-13-101(a)(1); 
(2) “Critical stages of the criminal justice process” are: 

(A) Bond hearings or bond reduction hearings if hearing from the victim 
is deemed relevant by the appropriate district attorney general; 

(B) Any hearing on a motion to dismiss or on a plea agreement 
requiring approval by the trial court; 

(C) The defendant’s sentencing hearing; 

(D) Any hearing at which the issue of whether the defendant should pay 
restitution or the amount of restitution that should be paid is discussed; 

(E) Any parole hearing at which the defendant’s release on parole will 


be discussed or determined; and 


(F) Any other hearing that proposes a final disposition of the case; 

(3) “Family member” means the victim’s spouse, natural parent, child, 
adopted child, grandparent, grandchild, stepparent, adoptive parent, or 
brother or sister of the whole or half-blood or by adoption. If a “family 
member” is a minor, the minor may be represented by a guardian where 


appropriate; and 
(4)(A) “Victim” means: 


(i) Anatural person against whom a crime was committed; 
(ii) If the victim is a minor, then the parent or legal guardian of the 


minor; or 


(iii) If the victim is deceased or is physically or emotionally unable to 
exercise the victim’s rights, then the following persons, or their desig- 
nees, in the order of preference in which they are listed: 


(a) A family member; or 


(b) Aperson who resided with the victim; 
(B) “Victim” does not include any person charged with or alleged to have 
committed the crime or who is charged with some form of criminal 
responsibility for commission of the crime. 


History. 
Acts 2000, ch. 577, § 1; 2008, ch. 1163, § 1. 


Cross-References. 
Penalty for Class A, B, C, D, or E felonies, 
§ 40-35-111. 


NOTES TO DECISIONS 


Analysis 


1. Exceeding Right to Confer. 
2. Right of Crime Victim to Be Present. 


1. Exceeding Right to Confer. 

Hearings concerning plea agreements and 
nolle prosequis were notably absent from the 
list of proceedings at which victims had a right 
to be heard; the mere fact that the plea agree- 
ment may have ordered payment of restitution 
was insufficient to bring these hearings within 
the scope of T.C.A. § 40-38-302(2)(C) (now 
(2)(D)), and thus § 40-38-302(2) provided vic- 
tims no right to be heard at the pretrial hear- 
ings and the participation of the victim’s fami- 


ly’s attorney in the pretrial hearing exceeded 
the right to confer granted to victims under 
Tenn. Const. art. I, § 35. State v. Layman, 214 
S.W.3d 442, 2007 Tenn. LEXIS 35 (Tenn. 2007). 


2. Right of Crime Victim to Be Present. 
Defendant’s petition for post-conviction relief 
was properly denied because the appellate 
court could not find that counsel performed 
deficiently by not objecting to the rebuttal tes- 
timony of the victim’s mother after she had 
been in the courtroom throughout the proceed- 
ings as the mother would be a “victim” in the 
case because she was a natural parent of the 
victim who was deceased; as a victim, the 
mother had a right under the Tennessee Con- 


40-38-303 


stitution to be at any proceeding that defendant 
had a right to be present, including his criminal 
trial; and the precise interplay between the 
sequestration rule and the victim’s constitu- 
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tional right to be present during the criminal 
proceedings had yet to be clarified. Davis v. 
State, — S.W.3d —, 2018*Tenn. Crim. App. 
LEXIS 562 (Tenn. Crim. App. July 26, 2018). 


40-38-303. Victim’s immunity from suit except for testimony that is 
intentionally and maliciously false and defamatory. 


(a) In order for a victim of crime to meaningfully exercise the victim’s 
constitutional right to be heard, when relevant, at all critical stages of the 
criminal justice process, a victim is immune from civil liability or any civil 
cause of action brought by the offender that arises from the victim’s testimony 
at the offender’s hearing before the board of parole or a panel of the board. The 
immunity from suit shall not apply if the victim’s testimony is intentionally 
and maliciously false and defamatory. 

(b)(1) If the offender brings a cause of action against the victim based upon 

the victim’s testimony before the board of parole or a panel of the board, in 

spite of the immunity conferred by subsection (a), as an attachment to the 
complaint, the offender shall proffer all statements made by the victim 
alleged to be intentionally and maliciously false and defamatory. Within five 

(5) days the court shall examine the offender’s complaint to determine if the 

statements of the victim proffered by the offender could reasonably be 

construed as sufficient to overcome the victim’s immunity conferred by this 
section. 

(2) Ifthe court finds that the victim’s statements to the board of parole or 
a panel of the board may reasonably be construed as intentionally and 
maliciously false and defamatory, it shall allow the cause of action to 
proceed. 

(3) Ifthe court finds that the offender has not produced sufficient evidence 
to overcome the victim’s immunity conferred by subsection (a), it shall 
dismiss the cause of action with prejudice. 

(4) If the court finds that, not only was the action without merit but was 
brought for the purpose of intimidating, harassing or abusing the victim in 
violation of the Constitution of Tennessee, Article I, § 35, it: 

(A) Shall notify the appropriate warden of the offender’s institution and 
recommend disciplinary action against the offender, including the loss of 
sentence reduction credits; and 

(B) May prohibit the offender from filing any future actions of a similar 
nature in the court. 


History. 
Acts 2009, ch. 50, § 1. 


Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 


Gompilér’s' Notes and divisions, to provide that references to the 


Acts 2009, ch. 50, § 2 provided that the act, 
which enacted this section, shall apply to all 
applicable causes of action. 


board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 
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PART 4 
SENATOR TOMMY BURKS VICTIM ASSISTANCE 
ACADEMY 


40-38-401. Creation. 


There is created the Senator Tommy Burks victim assistance academy, 
referred to in this part as the “academy”, to be organized and administered in 


accordance with this part. 


History. 
Acts 2008, ch. 1077, § 2. 


Compiler’s Notes. 

Former part 4, §§ 40-38-401 — 40-38-406 
(Acts 2002, ch. 834, §§ 2-7; 2003, ch. 89, § 1; 
2008, ch. 258, § 1), concerning the victims of 
crime state coordinating council, was repealed 


40-38-402. Expenses — Grants. 


by Acts 2008, ch. 1077, § 2, effective May 28, 
2008. 


Cross-References. 
Domestic abuse, title 36, ch. 3, part 6. 
Domestic violence state coordinating council, 
title 38, ch. 12. 


The academy shall be attached to the Tennessee Coalition Against Domestic 
and Sexual Violence. All administrative expenses incurred by the academy 
shall be paid from grants and funds the academy or the Tennessee Coalition 
Against Domestic Sexual Violence receives pursuant to § 40-38-405. 


History. 
Acts 2008, ch. 1077, § 2. 


Compiler’s Notes. 

Former part 4, §§ 40-38-401 — 40-38-406 
(Acts 2002, ch. 834, §§ 2-7; 2003, ch. 89, § 1; 
2008, ch. 258, § 1), concerning the victims of 


40-38-403. Purpose. 


crime state coordinating council, was repealed 
by Acts 2008, ch. 1077, § 2, effective May 28, 
2008. 


Cross-References. 
Domestic violence state coordinating council, 
title 38, ch. 12. 


Notwithstanding its association with the Tennessee Coalition Against Do- 
mestic and Sexual Violence, the purpose of the academy is to improve services 
to victims of all types of crime by making available a comprehensive, basic- 
level victim assistance curriculum and training program to victim services 
providers and allied professionals. 


2003, ch. 258, § 1), concerning the victims of 
crime state coordinating council, was repealed 
by Acts 2008, ch. 1077, § 2, effective May 28, 
2008. 


History. 
Acts 2008, ch. 1077, § 2. 


Compiler’s Notes. 
Former part 4, §§ 40-38-401 — 40-38-406 
(Acts 2002, ch. 834, §§ 2-7; 2003, ch. 89, § 1; 


40-38-404. Funding. 


Funding for the academy shall come from grants, donations, gifts and 
appropriations made for that purpose. 


History. 
Acts 2008, ch. 1077, § 2. 


Compiler’s Notes. 
Former part 4, §§ 40-38-401 — 40-38-406 
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(Acts 2002, ch. 834, §§ 2-7; 2003, ch. 89,§ 1; by Acts 2008, ch. 1077, § 2, effective May 28, 
2003, ch. 258, § 1), concerning the victims of 2008. 
crime state coordinating council, was repealed 


. 


40-38-405. Use of state funds. 


The department of finance and administration, office of criminal justice 
programs, is authorized to make an annual grant from the fund created under 
§ 40-24-107, to the Tennessee Coalition Against Domestic and Sexual Violence 
for the purpose of supporting the activities of the academy; provided, however, 
that no such grant shall be issued unless the coalition submits to the 
department of finance and administration, office of criminal justice programs, 
a plan specifying the use of the moneys and the plan is approved by the office 
of criminal justice programs. In determining whether to approve the plan for 
any given year, the office of criminal justice programs shall ensure the plan 
specifies that the money shall be used to benefit victims of all types of crime as 
provided in § 40-38-4038. The grant authorized in this section shall not exceed 
one hundred thousand dollars ($100,000) and is subject to authorization 
contained in the general appropriations act. 


History. 2003, ch. 258, § 1), concerning the victims of 
Acts 2008, ch. 1077, § 2. crime state coordinating council, was repealed 
by Acts 2008, ch. 1077, § 2, effective May 28, 


Compiler’s Notes. 
Former part 4, §§ 40-38-401 — 40-38-406 
(Acts 2002, ch. 834, §§ 2-7; 2003, ch. 89, § 1; 


PART 5 


STATEWIDE AUTOMATED VICTIM INFORMATION AND 
NOTIFICATION SYSTEM 


2008. 


40-38-501. Creation. 


There is created the statewide automated victim information and notifica- 
tion system, referred to as the “victim notification system” in this part, to be 
organized and administered in accordance with this part and to make the 
statewide automated victim information and notification system operational. 


History. 
Acts 2009, ch. 488, § 2. 


40-38-502. System attached to Tennessee sheriffs’ association — Pay- 
ment of administrative expenses out of the statewide 


automated victim information and notification system 
fund. 


The victim notification system shall be attached to the Tennessee sheriffs’ 
association. All administrative expenses incurred by the program shall be paid 
from grants and funds the Tennessee sheriffs’ association receives pursuant to 
§ 40-38-504 and grants authorized by § 40-38-505 from the statewide auto- 
mated victim information and notification system fund established in § 67-4- 
602(h). 
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History. 
Acts 2009, ch. 488, § 2. 


40-38-503. Purpose. 


Notwithstanding its association with the Tennessee sheriffs’ association, the 
purpose of the victim notification system is to increase the safety of victims of 
crime by providing access to timely and reliable information about the custody 
status of offenders in county jails. This information in the victim notification 
system shall be available twenty-four (24) hours a day over the telephone, 
through the internet or by e-mail. Victims of crime and other concerned 
citizens can register to be notified immediately in the event of an offender’s 
release, transfer or escape. 


History. tomated Victim Information Notification 
Acts 2009, ch. 488, § 2. (SAVIN) system by phone at 1-888-868-4631 or 
at the TN SAVIN website, 


. ] 
eee https://www.vinelink.com/#/home/site/43000. 


Victims can register with the Statewide Au- 


40-38-504. Funding. 


Funding for the victim notification system shall come from grants, including 
grants authorized by § 40-38-505, donations, gifts and appropriations made 
for that purpose. 


History. 
Acts 2009, ch. 488, § 2. 


40-38-505. Grants from the statewide automated victim information 
and notification system fund — Plan for use of the moneys. 


The department of finance and administration, office of criminal justice 
programs, is authorized to make an annual grant from the fund created in 
§ 67-4-602(h)(2), to the Tennessee sheriffs’ association for the purpose of 
supporting implementation and management of the victim notification system; 
provided, however, that no such grant shall be issued unless the association 
submits to the department of finance and administration, office of criminal 
justice programs, a plan specifying the use of the moneys and the plan is 
approved by the office of criminal justice programs. The grant authorized in 
this section is subject to authorization contained in the general appropriations 
act. 


History. ($650,000) and” preceding “is subject to” in the 
Acts 2009, ch. 488, § 2; 2019, ch. 261, § 1. last sentence. 


Amendments. Effective Dates. 
The 2019 amendment deleted “shall not ex- Acts 2019, ch. 261, § 3. April 30, 2019. 
ceed six hundred fifty thousand dollars 


40-38-506. Computer related expenses. 


Upon the initial deposit of thirty-four thousand dollars ($34,000) into the 
victim notification fund from the one dollar ($1.00) additional privilege tax on 
litigation imposed by § 67-4-602(h), thirty-four thousand dollars ($34,000) 
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shall be allocated to the department of revenue for defrayal of computer- 
related expenses required by implementation of this part. 


History. 
Acts 2009, ch. 488, § 2. 


PART 6 
HOME ADDRESS CONFIDENTIALITY PROGRAM 


40-38-6001. Part definitions. 


As used in this part: 

(1) “Address confidentiality program” or “program” means the program 
created under this part to protect the confidentiality of the confidential 
address of a relocated victim of domestic abuse, stalking, human trafficking, 
rape, sexual battery, or any other sexual offense; 

(2) “Administrator of elections” means the chief county election adminis- 
trative officer appointed by the county election commission; 

(3) “Application” means the form or forms submitted, in the manner 
prescribed by the secretary of state, by an individual requesting certification 
for the address confidentiality program; 

(4) “Application assistant” means an employee or volunteer at an agency 
or organization that serves victims of domestic abuse, stalking, human 
trafficking, rape, sexual battery, or any other sexual offense, who has 
received training and certification from the secretary of state to help 
individuals complete applications to be program participants; 

(5) “Confidential address” means the actual address of a program partici- 
pant’s residence, school, institution of higher education, business, or place of 
employment, as specified on an application to be a program participant or on 
a notice of change of address filed under this part; 

(6) “Coordinator of elections” means the official appointed by the secretary 
of state in accordance with § 2-11-201 as the chief administrative election 
officer of the state and such official’s designee or designees; 

(7) “Domestic abuse” has the same meaning as defined in § 36-3-601; 

(8) “Domestic abuse victim” has the same meaning as defined in 
§ 36-3-601; 

(9) “Fiduciary” has the same meaning as defined in § 34-1-101; 

(10) “Governmental entity” means the state, a political subdivision of the 
state, or any department, agency, board, commission, or other instrumen- 
tality of the state or a political subdivision of the state; 

(11) “Human trafficking” has the same meaning as used in § 39-13-314; 

(12) “Minor” has the same meaning as defined in § 34-1-101; 

(13) “Parent” includes biological and adoptive parents, as defined in 
§ 36-1-102; 

(14) “Person with a disability” has the same meaning as defined in 
§ 34-1-101; 

(15) “Process” means judicial process and all orders, demands, notices, or 
other papers required or permitted by law to be served on a program 
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participant; 

(16) “Program participant” means a person who is certified by the 
secretary of state as a program participant; 

(17) “Secretary of state” or “secretary” means the secretary of state of 
Tennessee and any designee of the secretary; 

(18) “Sexual offender” has the same meaning as defined in § 40-39-202; 

(19) “Sexual offense” means a sexual offense or violent sexual offense as 
defined in § 40-39-202; 

(20) “Stalking” has the same meaning as defined in § 39-17-315; and 

(21) “Substitute address” means an address designated by the secretary of 
state under the address confidentiality program that is used instead of a 
confidential address as set forth by this part. 


History. trative Procedures Act, compiled in title 4, 
Acts 2018, ch. 1004, § 1. chapter 5, to implement the provisions of this 
act. 


Compiler’s Notes. 
Acts 2018, ch. 1004, § 4 provided that the (Cross-References. 


secretary of state is authorized to promulgate Confidentiality of public records, § 10-7-504. 
rules in accordance with the Uniform Adminis- 


40-38-602. Crime victim address confidentiality program. 


(a) The secretary of state shall establish a crime victim address confidenti- 
ality program, which shall be open to a victim of domestic abuse, stalking, 
human trafficking, rape, sexual battery, or any other sexual. offense who 
satisfies the requirements of this part, at no cost to the program participant. 

(b) This program shall provide the participant with the use of a substitute 
address for the participant and the participant’s minor children and shall not 
disclose the participant’s name, confidential address, phone number, or any 
other information contained within the program participant’s file except as 
otherwise provided by this part. 

(c) Whenever a program participant is required by law to swear to or affirm 
the participant’s address, the participant may use the participant’s substitute 
address. Wherever a program participant is required by law to establish 
residency, the participant may present evidence of program participation and 
use the participant’s substitute address. Where residency must be verified in 
order to establish eligibility for public benefits, the governmental entity 
requiring verification shall submit a written request to the secretary of state, 
on a form prescribed by the secretary of state, whereby the secretary of state 
shall provide the governmental entity with a statement as to whether the 
program participant, or the program participant’s minor child, or a person with 
a disability on whose behalf the person is applying, is eligible for benefits, 
based on the information known to the secretary of state. 

(d) The substitute address shall not be used: 

(1) For purposes of listing, appraising, or assessing property taxes and 
collecting property taxes; or 

(2) On any document related to real property recorded with a county clerk 
and recorder. 

(e) Notwithstanding any other applicable law, the substitute address may 
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be used for motor vehicle records and may be printed on a person’s driver or 
photo identification license. i 

(f) Except as otherwise provided in this part, a program participant’s 
confidential address, and any other information contained within a program 
participant’s file, maintained by a state or local government agency, or 
disclosed by the secretary of state under this part, is not a public record. This 
subsection (f) shall not apply: 

(1) To any public record created more than thirty (30) days prior to the 
date that the program participant applied to be certified in the program; or 

(2) If a program participant voluntarily requests that a state or local 
government agency use the participant’s confidential address or voluntarily 
gives the confidential address to the state or local government agency, except 
voter registration records and absentee ballot requests shall be confidential 
for purposes of this part. 

(g) For any public record created within thirty (30) days prior to the date 
that a program participant applied to be certified in the program, a state or 
local governmental agency shall redact the confidential address from a public 
record or change the confidential address to the substitute address in the 
public record, if a program participant presents evidence of program certifica- 
tion and requests the agency that maintains the public record to use the 
substitute address instead of the confidential address on the public record. 

(h) Except as provided in this part, where a program participant has 
provided evidence of program participation to a governmental entity, any 
record that includes a program participant’s confidential address pursuant to 
this part shall be confidential and not available for inspection by anyone other 
than the program participant. 

(i) Notwithstanding any other applicable law, documentation concerning 
any tool of designation or identification or internal processes implemented by 
a governmental entity in documenting program participation within the 
governmental entity’s records shall be confidential and not available for 
inspection. 

(j) An application or voter registration form completed under this part, 
along with any supporting materials, is not a public record that is subject to 
inspection and shall be kept confidential. 


History. trative Procedures Act, compiled in title 4, 
Acts 2018, ch. 1004, § 1. chapter 5, to implement the provisions of this 
Compiler’s Notes. alg 


Acts 2018, ch. 1004, § 4 provided that the Cross-References. 


secretary of state is authorized to promulgate Confidentiality of public records, § 10-7-504. 
rules in accordance with the Uniform Adminis- 


40-38-603. Eligibility to participate in address confidentiality pro- 
gram. 


A person who is required by law to be registered under any of the following 
is not eligible to participate in the address confidentiality program: 
(1) Tennessee Sexual Offender and Violent Sexual Offender Registration, 
Verification and Tracking Act of 2004, compiled in chapter 39, part 2 of this 
title; 
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(2) Tennessee Animal Abuser Registration Act, compiled in chapter 39, 
part 1 of this title; 

(3) Registry of persons who have abused, neglected, or misappropriated 
the property of vulnerable individuals, compiled in title 68, chapter 11, part 
10; or | 

(4) Drug offender registry under § 39-17-436. 


History. trative Procedures Act, compiled in title 4, 
Acts 2018, ch. 1004, § 1. chapter 5, to implement the provisions of this 
Compiler’s Notes. sae 


Acts 2018, ch. 1004, § 4 provided that the Cross-References. 


secretary of state is authorized to promulgate Confidentiality of public records, § 10-7-504. 
rules in accordance with the Uniform Adminis- 


40-38-604. Application for substitute address. 


(a) Except for a person described in § 40-38-6003, an adult person, or a 
parent or fiduciary acting on behalf of a minor or person with a disability, may 
apply to the secretary of state with the assistance of an application assistant 
to have an address designated by the secretary of state serve as the person’s 
substitute address, or the substitute address of the minor or person with a 
disability on whose behalf the application is filed, where the applicant, or the 
individual on whose behalf the application is filed, has either relocated to a 
new residence within the preceding thirty (30) calendar days or presently 
intends to relocate to a new residence within ninety (90) calendar days from 
the date of the application. The application shall.be made on a form prescribed 
by the secretary of state and filed in the office of the secretary of state in the 
manner prescribed by the secretary of state. 

(b) The application must contain all of the following: 

(1) The mailing address and telephone number or numbers at which the 
secretary of state may contact the applicant; 

(2) The address or addresses of the applicant’s residence, school, institu- 
tion of higher education, business, or place of employment that the applicant 
requests not be disclosed for the reason that disclosure will increase the risk 
that the applicant, or the minor or person with a disability on whose behalf 
the application is made, will be threatened or physically harmed by another 
person; 

(3) Documentary evidence that, either: 

(A) There exists an ongoing criminal case that may result or a criminal 
case that has resulted in a conviction by a judge or jury or by a defendant’s 
guilty plea, in which the applicant, or the minor or person with a disability 
on whose behalf the application was filed, was a victim of domestic abuse, 
stalking, human trafficking, rape, sexual battery, or any other sexual 
offense; or 

(B) Acourt of competent jurisdiction has granted an order of protection 
to the applicant, or the minor or person with a disability on whose behalf 
the application is made, and which is in effect at the time of application; 
(4) In the absence of an ongoing criminal case that may result or has 

resulted in a conviction or an order of protection or an ex parte protection 

order granted by a court of competent jurisdiction within this state which is 
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in effect at the time of application, a notarized statement by a licensed 
professional with knowledge of the circumstances, such as an attorney, social 
worker, or therapist, confirming that such individual believes that the 
applicant, or the minor or person with a disability on whose behalf the 
application is made, is in danger of further harm; 

(5) Asworn statement by the applicant that disclosure of the confidential 
address or addresses would endanger the safety of the applicant or the minor 
or person with a disability on whose behalf the application is made; 

(6)(A) Documentary evidence, in the form and manner prescribed by rule 

by the secretary of state, that the applicant, or the minor or person with a 

disability on whose behalf the application is made, has moved to a new 

residence unknown to the offender within the previous thirty (30) calendar 
days; or 

(B) Asworn statement by the applicant that the applicant, or the minor 
or person with a disability on whose behalf the application is made, has 
the present intent to move to a new address unknown to the offender 
within the following ninety (90) calendar days. If the applicant does not 
move to a new address within the following ninety (90) calendar days or 
fails to provide documentary evidence of the new residence address to the 
secretary of state within this time frame, in the form and manner 
prescribed by rule by the secretary of state, the program participant’s 
certification shall be cancelled; 

(7) A voter registration form to be completed if the applicant is eligible to 
vote and wishes to register to vote or update a current voter registration; 

(8) Asworn statement that the program participant understands all of the 
following: 

(A) That during the time the program participant chooses to have a 
confidential voter registration record, the program participant may vote 
only by absentee ballot; 

(B) That the program participant may provide a program participant 
identification number instead of the residence address on an application 
for an absentee ballot or on an absentee voter’s ballot identification 
envelope statement of voter with the applicant’s signature; 

(C) That casting any ballot in person will reveal the program partici- 
pant’s precinct and residence address to precinct election officials and 
employees of the county election commission and may reveal the program 
participant’s precinct or residence address to members of the public; and 

(D) That if the program participant signs an election petition, the 
program participant’s residence address will be made available to the 
public; 

(9) A knowing and voluntary designation of the secretary of state as the 
agent for the purposes of receiving service of process and the receipt of mail; 

(10) A knowing and voluntary release and waiver of all future claims 
against the state for any claim that may arise from participation in the 
address confidentiality program, except for a claim based on the perfor- 
mance or nonperformance of a public duty that was manifestly outside the 
scope of the officer’s or employee’s office or employment or in which the officer 
or employee acted with malicious purpose, in bad faith, or in a wanton or 
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reckless manner; 

(11) The notarized signature of the applicant, the name and notarized 
signature of the application assistant who assisted the applicant, and the 
date on which the applicant and the application assistant signed the 
application; and 

(12) If at the time of application, the applicant, or the minor or person 
with a disability on whose behalf the application is made, is subject to a court 
order or is involved in court action related to the dissolution of marriage 
proceedings, child support, or the allocation of parental responsibilities or 
parenting time, the name of the court, contact information for the court, and 
the case number associated with those proceedings. 

(c) Upon receiving a properly completed application under subsection (a), 
the secretary of state shall: 

(1) Certify the applicant, or the minor or person with a disability on whose 
behalf the application is filed, as a program participant and provide evidence 
of such certification to the program participant; 

(2) Designate each eligible address listed in the application as a confiden- 
tial address; 

(3) Issue the program participant a unique substitute address; 

(4) Issue the program participant a unique program participant identifi- 
cation number; 

(5) Provide information to the program participant concerning the man- 
ner in which the program participant may use the secretary of state as the 
program participant’s agent for the purposes of receiving mail and receiving 
service of process; 

(6) Provide information to the program participant concerning the process 
to vote as a program participant, if the program participant is eligible to 
vote; and 

(7) Forward all first class mail, legal documents, and certified mail 
received by the secretary of state to the program participant. 


History. trative Procedures Act, compiled in title 4, 
Acts 2018, ch. 1004, § 1. chapter 5, to implement the provisions of this 
act. 


Compiler’s Notes. 

Acts 2018, ch. 1004, § 4 provided that the 
secretary of state is authorized to promulgate 
rules in accordance with the Uniform Adminis- 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


40-38-605. Notification of change of program participant’s address — 
Renewal of certification. © 


(a) A program participant shall notify the office of the secretary of state of 
any change in the participant’s residence address and application information 
within thirty (30) days after any change has occurred by submitting a notice of 
change to the office of the secretary of state on a form prescribed by the 
secretary of state. If registered to vote, the applicant shall also complete a 
change of address form for voter registration purposes. 

(b) The certification of a program participant shall be valid for four (4) years 
after the date of the filing of the application for the program participant, unless 
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the certification is withdrawn or invalidated before the end of that four-year 
period. , 

(c) A program participant who continues to be eligible to participate in the 
program may renew the program participant’s certification by submitting a 
renewal application to the secretary of state with the assistance of an 
application assistant. The renewal application shall be on a form prescribed by 
the secretary of state and shall contain all of the information described in 
§ 40-38-604. 

(d) When a program participant renews the program participant’s certifica- 
tion, the program participant shall continue to use the program participant’s 
original program participant identification number and substitute address. 


History. trative Procedures Act, compiled in title 4, 
Acts 2018, ch. 1004, § 1. chapter 5, to implement the provisions of this 


Compiler’s Notes. Bry 


Acts 2018, ch. 1004, § 4 provided that the Cross-References. 


secretary of state is authorized to promulgate Confidentiality of public records, § 10-7-504. 
rules in accordance with the Uniform Adminis- 


40-38-606. Request that governmental and private entities use substi- 
tute address — Registration as voter — Service of process. 


(a) A program participant may request that a governmental entity use the 
address designated by the secretary of state as the program participant’s 
substitute address. Except as otherwise provided by this part, if the program 
participant requests that a governmental entity use the substitute address and 
provides evidence of certification as a program participant, the governmental 
entity shall accept the substitute address. 

(b) If a program participant’s employer, school, or institution of higher 
education is not a governmental entity, the program participant may request 
that the employer, school, or institution of higher education use the substitute 
address designated by the secretary of state as the program participant’s 
address. 

(c) The program participant may also request that private businesses and 
other non-governmental entities use the substitute address designated by the 
secretary of state as the program participant’s address. 

(d) Program participants shall not be required to provide their confidential 
address to any public school for purposes of enrollment for themselves or their 
minor children, but rather shall be permitted to provide the public school with 
evidence of certification as a program participant and the participant’s 
substitute address. Where residency must be verified in order to enroll a 
student in a public school, the individual responsible for verifying eligibility for 
enrollment shall submit a written request to the secretary of state, on a form 
prescribed by the secretary of state, whereby the secretary of state shall 
provide that individual with a statement as to whether the program partici- 
pant, or the program participant’s minor child, is eligible for enrollment, based 
on the information known to the secretary of state. 

(e) A program participant may be required to provide the program partici- 
pant’s residence address for purposes of obtaining utility services. Notwith- 
standing any contrary law, and except as otherwise provided by this part, if a 
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program participant provides a utility service provider with evidence of 
certification as a program participant, the utility service provider shall treat 
the program participant’s residence address and identifying information as 
confidential in accordance with the procedures established at § 10-7- 
504(a)(15). In such instances, the program participant may also request that 
the utility service provider use the substitute address. 

(f) Except as otherwise provided in this part, it shall be the responsibility of 
the program participant to provide the program participant’s substitute 
mailing address to all governmental and private entities to ensure the 
confidentiality of the program participant’s confidential address. 

(g) A participant shall be registered as a voter of the precinct in which the 
person is a resident. 

(h)(1) The office of the secretary of state shall place all first class mail, legal 

documents, and certified mail received by the secretary of state on behalf of 

a program participant into an envelope or package and mail that envelope or 

package to the program participant at the mailing address the program 

participant provided to the secretary of state for that purpose within three 

(3) business days of receipt. The secretary of state may contract with the 

United States postal service to establish special postal rates for the enve- 

lopes or packages used in mailing a program participant’s first class mail, 

legal documents, and certified mail under this section. 
(2)(A) Upon receiving service of process on behalf of a program partici- 
pant, the office of the secretary of state shall immediately forward the 
process by certified mail, return receipt requested, to the program partici- 
pant at the mailing address the program participant provided to the 
secretary of state for that purpose. Service of process upon the office of the 
secretary of state on behalf of a program participant shall constitute 
service upon the program participant under the Rules of Civil Procedure. 

(B) The secretary of state may prescribe by rule the manner in which 
process may be served on the secretary of state as the agent of a program 
participant. 

(C) Upon request by a person who intends to serve process on an 
individual, the secretary of state shall confirm whether the individual is a 
program participant but shall not disclose any other information concern- 
ing a program participant. 


History. trative Procedures Act, compiled in title 4, 
Acts 2018, ch. 1004, § 1. chapter 5, to implement the provisions of this 
act. 


Compiler’s Notes. 
Acts 2018, ch. 1004, § 4 provided that the Cross-References. 


secretary of state is authorized to promulgate Confidentiality of public records, § 10-7-504. 
rules in accordance with the Uniform Adminis- 


40-38-607. Confidentiality of program participant’s voter registration 
record — Voter registration and absentee deadlines appli- 
cable — Exemption from jury duty. 


(a) The coordinator of elections and the administrator of elections shall keep 
a program participant’s voter registration record confidential. 
(b) The form shall be stored in a secure manner and the coordinator of 
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elections and administrator of elections shall have access to the form and to the 
residence address contained in the form. ; | 

(c) The coordinator of elections and administrator of elections shall record 
the program participant's program participant identification number in a 
separate voter registration database with the participant’s name, residence 
address, and precinct. This list shall be confidential. Only the participant 
identification number shall be included in the statewide official voter registra- 
tion list, which contains all active and inactive voters. 

(d) The coordinator of elections and administrator of elections shall, as 
appropriate, direct that the program participant’s name, address, and precinct 
information, as well as any other contact information, be removed from the 
program participant’s voter registration record, voter registration databases, 
and the official registration list, as well as any pollbook, poll list, or signature 
pollbook in which it appears and from any publicly available registration list in 
which it appears. 

(e) If the program participant is registered to vote in another state, the 
coordinator of elections or administrator of elections shall notify the appropriate 
authority in that state to cancel the program participant’s voter registration. 

(f) The coordinator of elections shall inform the program participant: 

(1) That the program participant is being placed on the absentee list 
pursuant to § 40-38-602; 

(2) That if the program participant wishes to vote in an election and keep 
their residence address confidential, the program participant shall cast an 
absentee ballot by mail; 

(3) Of the procedure for the program participant to cast an absentee 
ballot; 

(4) That appearing in person will reveal the program participant’s pre- 
cinct and residence address to precinct election officials and employees of the 
election commission and may reveal the program participant’s precinct or 
residence address to members of the public; and 

(5) That ifthe program participant appears in person, the individual must 
cast a provisional ballot. 

(g) If the program participant submits an absentee ballot, such ballot shall 
be processed by the administrator of elections in order to ensure the highest 
level of confidentiality and protection of the voting process. 

(h) All applicable voter registration and absentee deadlines shall apply. The 
coordinator of elections may establish procedures for the submission and 
processing of absentee ballots for such participants in accordance with this 
part and other applicable law. 

(i) Program participants will be exempt from selection for state and munici- 
pal jury duty. 


History. trative Procedures Act, compiled in title 4, 
Acts 2018, ch. 1004, § 1. chapter 5, to implement the provisions of this 


Compiler’s Notes. Bch 


Acts 2018, ch. 1004, § 4 provided that the (Cross-References. 


secretary of state is authorized to promulgate Confidentiality of public records, § 10-7-504. 
rules in accordance with the Uniform Adminis- 
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40-38-608. Cancellation of program participant’s certification — No- 
tice of cancellation — Request to withdraw from program 
— Responsibility to notify others that substitute address is 
no longer valid. 


(a) The secretary of state shall cancel the certification of a program 
participant if any of the following are true: 

(1) The program participant’s application contained one or more false 
statements; 

(2) The program participant failed to relocate to a new address or failed to 
provide documentary evidence of the new residence address to the secretary 
of state, in the form and manner prescribed by the secretary of state, within 
ninety (90) days from the date of application as sworn on the application; 

(3) The program participant obtains a name change, unless the program 
participant provides the secretary of state with documentation of a legal 
name change within ten (10) business days of the name change; 

(4) The program participant’s certification has expired and the program 
participant has not renewed the certification in accordance with 
§ 40-38-605; 

(5) The program participant is found by the secretary of state, after 
proper notice, to be unreachable for a period of sixty (60) days or more, as 
defined by rules promulgated by the secretary of state; 

(6) The secretary of state becomes aware that circumstances have 
changed such that the participant no longer meets the criteria set forth 
under this part that would allow participation in the program; or 

(7) The participant submits to the secretary of state a written, notarized 
request to cease being a program participant on a form prescribed by the 
secretary of state. 

(b) The secretary of state shall send notice of certification cancellation to the 
program participant setting out the reasons for cancellation. The program 
participant has the right to appeal the cancellation and request, within thirty 
(30) days from the date of the notice of cancellation, a contested case hearing 
before an administrative law judge, in accordance with rules promulgated by 
the secretary of state and the Uniform Administrative Procedures Act, com- 
piled in title 4, chapter 5. 

(c) A program participant may request to withdraw the program partici- 
pant’s participation in the program by submitting a written, notarized request, 
on a form prescribed by the secretary of state that includes all of the following: 

(1) The person’s program participant identification number; 

(2) A statement that the participant wishes to cease being a program 
participant; 

(3) An acknowledgement that by withdrawing their participation, the 
person’s address will no longer be kept confidential, the secretary of state 
will no longer accept or process mail received on the person’s behalf, and the 
person’s voter registration will no longer be kept confidential; and 

(4) A statement that the administrator of elections will either: 
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(A) Treat the person’s existing voter registration form in the same 
manner as other voter registration forms; or : 
(B) Purge the participant’s voter registration. 

(d) If an individual ceases to be a program participant, by reason of either 
cancellation or withdrawal, it shall be the responsibility of the individual to 
notify persons and entities that use the substitute address that the substitute 
address is no longer valid. 


History. trative Procedures Act, compiled in title 4, 
Acts 2018, ch. 1004, § 1. chapter 5, to implement the provisions of this 


Compiler’s Notes. act. 


Acts 2018, ch. 1004, § 4 provided that the Cross-References. 


secretary of state is authorized to promulgate Confidentiality of public records, § 10-7-504. 
rules in accordance with the Uniform Adminis- 


40-38-609. Disclosure of substitute address or other information by 
secretary of state — Requests for disclosure. 


(a) Except as otherwise provided by this part, the secretary of state shall not 
disclose the confidential address or any other information contained within a 
program participant’s file, other than the substitute address designated by the 
secretary of state, except under the following circumstances: 

(1) If directed by a court order signed by a judge of a court of competent 
jurisdiction; 

(2) Upon written request, on a form prepared by the secretary of state, by 
the chief law enforcement officer of a county or municipality, or an autho- 
rized representative of the Tennessee bureau of investigation, Tennessee 
highway patrol, or a federal law enforcement agency, if related to an ongoing 
official investigation; or 

(3) Upon written request, on a form prepared by the secretary of state, by 
a director of a state or federal agency, if the secretary of state determines 
that there exists a bona fide legal or administrative requirement of the use 
of the program participant’s confidential address such that the director is 
unable to fulfill legal duties and obligations without the confidential address. 
(b) Upon written request by the director of a state or federal agency, the 

chief law enforcement officer of a county or municipality, or an authorized 
representative of the Tennessee bureau of investigation, Tennessee highway 
patrol, or a federal law enforcement agency who intends to request access to an 
individual’s confidential address under this section, or any other information 
contained within a program participant’s file, the secretary of state shall 
confirm whether the individual is a program participant but shall not disclose 
any additional information concerning the program participant until such time 
as a written request for disclosure as described in this section is granted. 
Subject to subsections (d) and (e), a determination regarding such a written 
request shall be made by the secretary within three (3) business days following 
receipt of a completed request for disclosure. 

(c) When making a request for the disclosure of the program participant’s 
confidential address, or any other information contained within a program 
participant’s file, whether before a court of law or by written request to the 
secretary of state, the party or parties requesting the disclosure must show by 


429 VICTIMS’ RIGHTS 40-38-609 


clear and convincing evidence that the disclosure of the confidential address or 
other records is necessary for a legitimate governmental purpose that cannot 
otherwise be accomplished and which outweighs the risk of harm to the 
program participant. 

(d) Written requests for disclosure of the program participant’s confidential 
address, or any other information contained within a program participant’s 
file, shall be submitted to the office of the secretary of state, on a form 
prescribed by the secretary of state, for consideration by the secretary or the 
secretarys designee. Except for a request from a law enforcement agency 
under subdivision (a)(2), the secretary shall provide the program participant 
with notice of the requested disclosure and an opportunity to respond in 
writing to the request stating any objections to the disclosure. The secretary 
shall issue a determination in writing, which shall be provided to both the 
requesting party and the program participant, setting out the information that 
is to be disclosed and the reason for the disclosure. 

(e) Any party may, within ten (10) business days of the date of the 
secretary's decision, appeal the secretary’s decision by filing with the office of 
the secretary of state a written request for a contested case hearing before an 
administrative law judge under the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5, on a form prescribed by the secretary of state. 
The program participant, or the program participant’s parent or fiduciary if 
applicable, shall have an opportunity to present evidence at the contested case 
hearing regarding the potential harm to the safety of the program participant 
if the program participant’s confidential address, or any other information 
contained in the program participant’s file, is disclosed. If no request for appeal 
is filed within ten (10) business days of the secretary’s decision, then the 
secretary's decision shall be implemented according to its terms. 

(f) Disclosure of a participant’s confidential address, or any other informa- 
tion contained within a program participant’s file, under this section shall be 
limited under the terms of the court’s order or the secretary’s determination to 
ensure that the disclosure and dissemination of the confidential address will be 
no greater than necessary for the specific purpose for which it was requested. 

(g) Individuals granted access to the program participant’s confidential 
information, whether by court order or by virtue of the individual’s position as 
an employee of a governmental entity, are prohibited from knowingly disclos- 
ing such information to unauthorized individuals, except as otherwise required 
by law. 

(h) No person shall knowingly obtain a program participant’s confidential 
address or telephone number from any governmental agency knowing that the 
person is not authorized to obtain the address information. 

(i) Nothing in this section shall be construed as to prevent the secretary of 
state from granting a request for disclosure to a state or local government 
agency pursuant to this part upon receipt of a program participant’s written 
and notarized consent to do so. 


History. Compiler’s Notes. 
Acts 2018, ch. 1004, § 1. Acts 2018, ch. 1004, § 4 provided that the 
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Cross-References. 
Confidentiality of public records, § 10-7-504. 


secretary of state is authorized to promulgate 
rules in accordance with the Uniform Adminis- 
trative Procedures Act, compiled in title 4, 
chapter 5, to implement the provisions of this 
act. 


40-38-6100. Unlawful acts. 


(a) A person who falsely attests in an application that disclosure of the 
confidential address would endanger the safety of the applicant, or the minor 
or person with a disability on whose behalf the application is made, or who 
knowingly provides false or incorrect information upon making an application 
commits perjury. 

(b) Any individual who knowingly discloses a program participant’s confi- 
dential address, or any other confidential information belonging to a program 
participant, in violation of this part commits a Class A misdemeanor. Where 
the disclosure resulted in harm to the program participant, the resulting harm 
shall be considered an enhancement factor when determining any punishment 
imposed. 

(c) Any individual who knowingly obtains a program participant’s confiden- 
tial address, or any other confidential information belonging to a program 
participant, in violation of this part, knowing that the individual is not 
authorized to obtain the information, commits a Class A misdemeanor. Where 
the disclosure resulted in harm to the program participant, the resulting harm 
shall be considered an enhancement factor when determining any punishment 
imposed. 


History. chapter 5, to implement the provisions of this 


Acts 2018, ch. 1004, § 1. 


Compiler’s Notes. 

Acts 2018, ch. 1004, § 4 provided that the 
secretary of state is authorized to promulgate 
rules in accordance with the Uniform Adminis- 


act. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


trative Procedures Act, compiled in title 4, 


40-38-611. List of agencies that provide services to victims of domestic 
abuse or a sexual offense to assist persons applying to be 
program participants. 


(a) The secretary of state shall establish a list of state and local agencies and 
nonprofit agencies that provide counseling and shelter services to victims of 
domestic abuse or a sexual offense to assist persons applying to be program 
participants. . 

(b) Notwithstanding any contrary law, a state, local, or nonprofit agency or 
application assistant that provides counseling, shelter, or any other services to 
a program participant shall not be required to disclose the confidential address 
or any other information concerning the program participant for any reason. 

(c) The secretary of state is authorized to promulgate rules under the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, per- 
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taining to application assistants and shall provide training and certification as 
application assistants to representatives of state, local, and nonprofit agencies 
that provide counseling and shelter services to victims of domestic abuse or a 
sexual offense. The secretary of state may partner with nonprofit agencies, or 
other governmental agencies, to provide training or other services in connec- 
tion with the program. 

(d) Any assistance or counseling rendered to an applicant by the office of the 
secretary of state shall in no way be construed as legal advice. 


History. trative Procedures Act, compiled in title 4, 
Acts 2018, ch. 1004, § 1. chapter 5, to implement the provisions of this 
act. 


Compiler’s Notes. 
Acts 2018, ch. 1004, § 4 provided that the Cross-References. 


secretary of state is authorized to promulgate Confidentiality of public records, § 10-7-504. 
rules in accordance with the Uniform Adminis- 


40-38-612. Effect of program participation on custody or visitation 
orders. 


(a) Nothing in this part, including participation in the program created by 
this part, shall affect custody or visitation orders in effect prior to or during 
program participation. 

(b) Program participation does not constitute evidence of domestic abuse, 
stalking, human trafficking, or any sexual offense and shall not be considered 
for purposes of making an order allocating parental responsibilities or parent- 
ing time, except that a court may consider practical measures to keep a 
program participant’s confidential address confidential when making an order 
allocating parental responsibilities or parenting time. 


History. trative Procedures Act, compiled in title 4, 
Acts 2018, ch. 1004, § 1. chapter 5, to implement the provisions of this 
act. 


Compiler’s Notes. 
Acts 2018, ch. 1004, § 4 provided that the Cross-References. 


secretary of state is authorized to promulgate Confidentiality of public records, § 10-7-504. 
rules in accordance with the Uniform Adminis- 


40-38-613. Effect of negligent disclosure of program participant’s con- 
fidential address — Notification of disclosure. 


(a) No actionable duty or any right of action shall accrue against the state, 
a county, a municipality, an agency of the state or county or municipality, or an 
employee of the state or county or municipality in the event of negligent 
disclosure of a program participant’s confidential address. 

(b) In the event that the state, a county, a municipality, an agency of the 
state or county or municipality, or an employee of the state or county or 
municipality negligently or otherwise unlawfully discloses the program par- 
ticipant’s confidential address, such entity must immediately upon learning of 
the disclosure notify the program participant of the disclosure and the full 
extent of the disclosure. 


History. Compiler’s Notes. 
Acts 2018, ch. 1004, § 1. Acts 2018, ch. 1004, § 4 provided that the 


40-38-613 


secretary of state is authorized to promulgate 
rules in accordance with the Uniform Adminis- 
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Cross-References. 
Confidentiality of public records, § 10-7-504. 


trative Procedures Act, compiled in title 4, 
chapter 5, to implement the provisions of this 


act. 
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PART 1 
TENNESSEE ANIMAL ABUSER REGISTRATION ACT 


40-39-1001. Short title. 


This part shall be known and may be cited as the “Tennessee Animal Abuser 
Registration Act.” 


History. 
Acts 2015, ch. 413, § 1. 


40-39-1002. Part definitions. 


As used in this part: 

(1) “Abuser” or “animal abuser” means a person who has been convicted in 
this state of committing an animal abuse offense; 

(2) “Animal” means a companion animal, and a “non-livestock animal”, as 
defined in § 39-14-201. “Animal” does not mean “livestock”, as defined in 
§ 39-14-201, or “wildlife”, as defined in § 70-1-101; 

(3) “Animal abuse offense” means: 

(A) Aggravated cruelty to animals, under § 39-14-212; 

(B) Animal fighting, under § 39-14-203, where the defendant’s act 
constitutes a felony; and 

(C) Acriminal offense against animals, under § 39-14-214; 

(4) “Companion animal” means any dog, defined as any live dog of the 
species Canis familiaris, or cat, defined as any live cat of the species Felis 
catus; 

(5) “Conviction” means a judgment entered by a Tennessee court upon a 
plea of guilty, a plea of nolo contendere, or a finding of guilt by a jury or the 
court, notwithstanding any pending appeal or habeas corpus proceeding 
arising from the judgment. Conviction includes a disposition of pretrial 
diversion under § 40-15-105, a disposition of judicial diversion under 
§ 40-35-3138, or the equivalent dispositions from other jurisdictions; 

(6) “Director” means the director of the TBI; and 

(7) “TBI” means the Tennessee bureau of investigation. 


History. 
Acts 2015, ch. 413, § 1. 


40-39-103. Publication of list of persons convicted of animal abuse on 
TBI website — Length of time name maintained on list — 
Removal of name. 


(a) Beginning January 1, 2016, the TBI shall post a publicly accessible list 
on its website of any person convicted of an animal abuse offense on and after 
that date. 

(b)(1) The list shall include a photograph taken of the convicted animal 

abuser as part of the booking process, the animal abuser’s full legal name, 

and other identifying data as the TBI determines is necessary to properly 
identify the animal abuser and to exclude innocent persons. 
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(2) The list shall not include the abuser’s social security number, driver 
license number, or any other state or federal identification number. 

(c) The court clerks shall forward a copy of the judgment and date of birth 
of all persons convicted of an animal abuse offense to the TBI within sixty (60) 
calendar days of the date of judgment. 

(d)(1) Upon a person’s first conviction for an animal abuse offense, the TBI 

shall maintain the person’s name and other identifying information, de- 

scribed in subsection (b), on the list published under subsection (a) for two 

(2) years following the date of conviction, after which time the TBI shall 

remove the person’s name and identifying information from the list; pro- 

vided, that the person is not convicted of another animal abuse offense 
during that two-year period. 

(2) Upon a person’s subsequent conviction for an animal abuse offense, 
the TBI shall maintain the person’s name and other identifying information, 
described in subsection (b), on the list published under subsection (a) for five 
(5) years following the date of the most recent conviction, after which time 
the TBI shall remove the person’s name and identifying information from 
the list; provided, that the person is not convicted of another animal abuse 
offense during that five-year period. 

(e) The list shall remain on the TBI website for such time as determined by 
the director. 

(f) The TBI shall remove the person’s name and identifying information 
from the registry list if the sole offense for which the person is required to be 
subject to the mandates of the registry is expunged, pursuant to § 40-32-101. 
History. the Connection Justifies Increased Protection, 

Acts 2015, ch. 413, § 1. 47 U. Mem. L. Rev. 359 (2016). 

Law Reviews. 


Animal Abuse and Domestic Violence: Why 


40-39-104. Promulgation of rules. 


The TBI may promulgate rules to effectuate the purposes of this part. The 
rules shall be promulgated in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 2015, ch. 413, § 1. 


PART 2 


TENNESSEE SEXUAL OFFENDER AND VIOLENT 
SEXUAL OFFENDER REGISTRATION, VERIFICATION 
AND TRACKING ACT OF 2004 


40-39-201. Short title — Legislative findings. 


(a) This part shall be known as and may be cited as the “Tennessee Sexual 
Offender and Violent Sexual Offender Registration, Verification and Tracking 
Act of 2004.” 
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(b) The general assembly finds and declares that: 

(1) Repeat sexual offenders, sexual offenders who use physical violence 
and sexual offenders who prey on children are violent sexual offenders who 
present an extreme threat to the public safety. Sexual offenders pose a high 
risk of engaging in further offenses after release from incarceration or 
commitment and protection of the public from these offenders is of para- 
mount public interest; 

(2) It is a compelling and necessary public interest that the public have 
information concerning persons convicted of sexual offenses collected pursu- 
ant to this part, to allow members of the public to adequately protect 
themselves and their children from these persons; 

(3) Persons convicted of these sexual offenses have a reduced expectation 
of privacy because of the public’s interest in public safety; 

(4) In balancing the sexual offender’s and violent sexual offender’s due 
process and other rights against the interests of public security, the general 
assembly finds that releasing information about offenders under the circum- 
stances specified in this part will further the primary governmental interest 
of protecting vulnerable populations from potential harm; 

(5) The registration of offenders, utilizing complete and accurate informa- 
tion, along with the public release of specified information concerning 
offenders, will further the governmental interests of public safety and public 
scrutiny of the criminal and mental health systems that deal with these 
offenders; 

(6) To protect the safety and general welfare of the people of this state, it 
is necessary to provide for continued registration of offenders and for the 
public release of specified information regarding offenders. This policy of 
authorizing the release of necessary and relevant information about offend- 
ers to members of the general public is a means of assuring public protection 
and shall not be construed as punitive; 

(7) The offender is subject to specified terms and conditions that are 
implemented at sentencing or, at the time of release from incarceration, that 
require that those who are financially able must pay specified administra- 
tive costs to the appropriate registering agency, which shall retain one 
hundred dollars ($100) of these costs for the administration of this part and 
shall be reserved for the purposes authorized by this part at the end of each 
fiscal year, with the remaining fifty dollars ($50.00) of fees to be remitted to 
the Tennessee bureau of investigation’s sex offender registry; provided, that 
a juvenile offender required to register under this part shall not be required 
to pay the administrative fee until the offender reaches eighteen (18) years 
of age; and 

(8) The general assembly also declares, however, that in making informa- 
tion about certain offenders available to the public, the general assembly 
does not intend that the information be used to inflict retribution or 
additional punishment on those offenders. 


History. Compiler’s Notes. 
Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; Acts 2004, ch. 921, § 4 provided that all 
2008, ch. 1164, § 1; 2011, ch. 483, § 4. sexual offenders who were, prior to August 1, 


40-39-201 


2004, subject to the provisions of title 40, chap- 
ter 39, part 1, shall, on and after August 1, 
2004, be subject to the provisions of title 40, 
chapter 39, part 2, created by that act. 

Acts 2005, ch. 316, § 2, provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of title 40, chapter 39, part 1, as 
such part existed on July 31, 2004, shall be 
revived and take full force and effect. It is the 
intent of the General Assembly that, if this act 
is declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state. 


Cross-References. 
Prohibition against residency of registered 
sexual offenders, § 49-7-162. 
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Law Reviews. 

Criminal Law--A Plea of Guilty-A Criminal 
Defendant’s Right to Withdraw a Guilty Plea 
Before Sentencing (Chris Rowe), 79 Tenn. L. 
Rev. 669 (2012). 


Attorney General Opinions. 

Constitutionality of proposed legislation re- 
garding registration and reporting require- 
ments for sex offenders, OAG 04-069, 2004 
Tenn. AG LEXIS 72 (4/21/04). 

Termination of sexual offender registration 
and residency requirements, OAG 07-013, 2007 
Tenn. AG LEXIS 13 (2/12/07). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Collateral Consequence of Guilty Plea. 
. Judicial Diversion. 

Legislative Intent. 

. Construction. 


. Constitutionality. 

Tennessee Sexual Offender and Violent 
Sexual Offender Registration, Verification, and 
Tracking Act of 2004, T.C.A. § 40-39-201 et 
seq., and the Tennessee Serious and Violent Sex 
Offender Monitoring Pilot Project Act, T.C.A. 
§ 40-39-301 et seq., do not violate the ex post 
facto clause of the U.S. Constitution. Doe v. 
Bredesen, 507 F.3d 998, 2007 FED App. 456P, 
2007 U.S. App. LEXIS 26630 (6th Cir. Nov. 16, 
2007), rehearing denied, 521 F.3d 680, 2008 
FED App. 131P (6th Cir.), 2008 U.S. App. 
LEXIS 5907 (6th Cir. 2008), cert. denied, 555 
U.S. 921, 172 L. Ed. 2d 210, 129 S. Ct. 287, — 
U.S. —, 77 U.S.L.W. 3206, 2008 U.S. LEXIS 
6350 (U.S. 2008). 

Plaintiffs conclusory allegation, that the reg- 
istration requirements and work restrictions of 
the Tennessee Sexual Offender and Violent 
Sexual Offender Registration, Verification, and 
Tracking Act of 2004 were facially unconstitu- 
tional because they failed to provide adequate 
procedures for the determination of whether or 
not their effect was punishment, simply did not 
allege facts; the motion to dismiss was properly 
granted with respect to plaintiffs challenge 
that the Act violated ex post facto provisions. 
King v. State, — S.W.3d —, 2018 Tenn. App. 
LEXIS 663 (Tenn. Ct. App. Nov. 15, 2018). 

Plaintiffs petition alleged sufficient facts 
which could support a holding that, as applied 
to him, the requirements and restrictions were 
not rationally connected to a non-punitive pur- 
pose or were excessive relative to that purpose, 
and thus the dismissal of his petition with 
respect to his as-applied ex post facto challenge 


was reversed. King v. State, — S.W.3d —, 2018 
Tenn. App. LEXIS 663 (Tenn. Ct. App. Nov. 15, 
2018). 

Sex offender did not show application of the 
Tennessee Sexual Offender and Violent Sexual 
Offender Registration, Verification and Track- 
ing Act of 2004 (Act) to the offender was an ex 
post facto violation because (1) the legislature 
did not so intend the Act, (2) binding precedent 
held the Act was not punitive in effect, and (3) 
the offender did not show by clearest proof how 
the Act punished the offender or that the Act 
imposed an impermissible punishment. Clark 
v. Gwyn, — S.W.3d —, 2019 Tenn. App. LEXIS 
176 (Tenn. Ct. App. Apr. 11, 2019). 


2. Collateral Consequence of Guilty Plea. 

Trial court’s failure to advise defendant of the 
sex offender registration requirement of the 
Tennessee Sexual Offender and Violent Sexual 
Offender Registration, Verification, and Track- 
ing Act, T.C.A. §§ 40-39-201 to 215, did not 
render defendant’s guilty plea constitutionally 
invalid; the registration requirements imposed 
by the act were nonpunitive and therefore a 
collateral consequence of a guilty plea. Ward v. 
State, 315 S.W.3d 461, 2010 Tenn. LEXIS 635 
(Tenn. July 7, 2010). 


3. Judicial Diversion. 

Trial court did not abuse its discretion by not 
ordering defendant to register as a sexual of- 
fender after it placed him on judicial diversion 
because any conviction was diverted until he 
completed his probationary period, and there- 
fore he was not a convicted sex offender and 
was not required to register under the Tennes- 
see Sexual Offender and Violent Sexual Of- 
fender Registration, Verification and Tracking 
Act of 2004. State v. Townsend, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 277 (Tenn. Crim. 
App. Apr. 13, 2017). 


4, Legislative Intent. 
Tennessee Sexual Offender and Violent 
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Sexual Offender Registration, Verification, and 
Tracking Act of 2004 imposes responsibilities 
on the Tennessee Bureau of Investigation (TBI) 
to collect biographical information, to maintain 
the sex offender registry, to report current 
registry information to the Federal Bureau of 
Investigation, and to consider requests for ter- 
mination of registration requirements; these 
responsibilities are appropriate guidelines and 
provide sufficient standards to enable the TBI 
to carry out the Act’s legislative intent. King v. 
State, —S.W.3d —, 2018 Tenn. App. LEXIS 663 
(Tenn. Ct. App. Nov. 15, 2018). 


5. Construction. 
If due process does not require a defendant 
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pleading guilty to a sex offense to be informed 
about the requirements of the Sexual Offender 
and Violent Sexual Offender Registration, Veri- 
fication, and Tracking Act and the potential 
penalties for failing to comply with the Act, it 
makes no sense to require a trial court to 
inform a defendant pleading guilty or nolo 
contendere to a sex offense that failing to com- 
ply with the requirements of his required sex 
offender therapy may lead to the revocation of 
his probation. State v. Albright, — S.W.3d —, 
2018 Tenn. LEXIS 743 (Tenn. Dec. 11, 2018). 


As used in this part, unless the context otherwise requires: 

(1) “Conviction” means a judgment entered by a Tennessee court upon a 
plea of guilty, a plea of nolo contendere, a finding of guilt by a jury or the 
court notwithstanding any pending appeal or habeas corpus proceeding 
arising from the judgment. “Conviction” includes, but is not limited to, a 
conviction by a federal court or military tribunal, including a court-martial 
conducted by the armed forces of the United States, and a conviction, 
whether upon a plea of guilty, a plea of nolo contendere or a finding of guilt 
by a jury or the court in any other state of the United States, other 
jurisdiction or other country. A conviction, whether upon a plea of guilty, a 
plea of nolo contendere or a finding of guilt by a jury or the court for an 
offense committed in another jurisdiction that would be classified as a sexual 
offense or a violent sexual offense if committed in this state shall be 
considered a conviction for the purposes of this part. An adjudication in 
another state for a delinquent act committed in another jurisdiction that 
would be classified as a violent juvenile sexual offense under this section, if 
committed in this state, shall be considered a violent juvenile sexual offense 
for the purposes of this part. “Convictions,” for the purposes of this part, also 
include a plea taken in conjunction with § 40-35-313 or its equivalent in any 
other jurisdiction. “Conviction” also includes a juvenile delinquency adjudi- 
cation for a violent juvenile sexual offense if the offense occurs on or after 
July 1, 2011; 

(2) “Designated law enforcement agency” means any law enforcement 
agency that has jurisdiction over the primary or secondary residence, place 
of physical presence, place of employment, school or institution of higher 
education where the student is enrolled or, for offenders on supervised 
probation or parole, the department of correction or court ordered probation 
officer; 

(3) “Employed or practices a vocation” means any full-time or part-time 
employment in the state, with or without compensation, or employment that 
involves counseling, coaching, teaching, supervising, volunteering or work- 
ing with minors in any way, regardless of the period of employment, whether 
the employment is financially compensated, volunteered or performed for 
the purpose of any government or education benefit; 
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(4) “Institution of higher education” means a public or private: 
(A) Community college; : 
(B) College; 
(C) University; or 
(D) Independent postsecondary institution; 

(5) “Law enforcement agency of any institution of higher education” 
means any campus law enforcement arrangement authorized by § 49-7-118; 

(6) “Local law enforcement agency” means: 

(A) Within the territory of a municipality, the municipal police depart- 
ment; 

(B) Within the territory of a county having a metropolitan form of 
government, the metropolitan police department; or 

(C) Within the unincorporated territory of a county, the sheriffs office; 

(7) “Minor” means any person under eighteen (18) years of age; 

(8) “Month” means a calendar month; 

(9) “Offender” means sexual offender, violent sexual offender and violent 
juvenile sexual offender, unless otherwise designated. An offender who 
qualifies both as a sexual offender and a violent sexual offender or as a 
violent juvenile sexual offender and as a violent sexual offender shall be 
considered a violent sexual offender; 

(10) “Offender against children” means any sexual offender, violent 
sexual offender or violent juvenile sexual offender if the victim in one (1) or 
more of the offender’s crimes was a child of twelve (12) years of age or less; 

(11) “Parent” means any biological parent, adoptive parent or step-parent, 
and includes any legal or court-appointed guardian or custodian; however, 
“parent” shall not include step-parent if the offender’s victim was a minor 
less than thirteen (13) years of age; 

(12) “Primary residence” means a place where the person abides, lodges, 
resides or establishes any other living accommodations in this state for five 
(5) consecutive days; 

(13) “Register” means the initial registration of an offender, or the 
re-registration of an offender after deletion or termination from the SOR; 

(14) “Registering agency” means a sheriffs office, municipal police depart- 
ment, metropolitan police department, campus law enforcement agency, the 
Tennessee department of correction, a private contractor with the Tennessee 
department of correction or the board; 

(15) “Relevant information deemed necessary to protect the public” means 
that information set forth in § 40-39-206(d)(1)-(15); 

(16) “Report” means appearance before the proper designated law en- 
forcement agency for any of the purposes set out in this part; 

(17) “Resident” means any person who abides, lodges, resides or estab- 
lishes any other living accommodations in this state, including establishing 
a physical presence in this state; 

(18) “Secondary residence” means a place where the person abides, 
lodges, resides or establishes any other living accommodations in this state 
for a period of fourteen (14) or more days in the aggregate during any 
calendar year and that is not the person’s primary residence; for a person 
whose primary residence is not in this state, a place where the person is 
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employed, practices a vocation or is enrolled as a student for a period of 
fourteen (14) or more days in the aggregate during any calendar year; or a 
place where the person routinely abides, lodges or resides for a period of four 
(4) or more consecutive or nonconsecutive days in any month and that is not 
the person’s primary residence, including any out-of-state address; 
(19) “Sexual offender” means a person who has been convicted in this 
state of committing a sexual offense or has another qualifying conviction; 
(20) “Sexual offense” means: 
(A) The commission of any act that, on or after November 1, 1989, 
constitutes the criminal offense of: 
(i) Sexual battery, under § 39-13-505; 
(ii) Statutory rape, under § 39-13-506, if the defendant has one (1) or 
more prior convictions for mitigated statutory rape under § 39-13- 
506(a), statutory rape under § 39-13-506(b) or aggravated statutory 
rape under § 39-13-506(c), or if the judge orders the person to register 
as a sexual offender pursuant to § 39-13-506(d); 
Gi) Aggravated prostitution, under § 39-13-516, provided the offense 
occurred prior to July 1, 2010; 
(iv) Sexual exploitation of a minor, under § 39-17-1008; 
(v) False imprisonment where the victim is a minor, under § 39-13- 
302, except when committed by a parent of the minor; 
(vi) Kidnapping, where the victim is a minor, under § 39-13-3038, 
except when committed by a parent of the minor; 
(vii) Indecent exposure, under § 39-13-511, upon a third or subse- 
quent conviction; 
(viii) Solicitation of a minor, under § 39-13-528 when the offense is 
classified as a Class D felony, Class E felony or a misdemeanor; 
(ix) Spousal sexual battery, for those committing the offense prior to 
June 18, 2005, under former § 39-13-507 [repealed]; 
(x) Attempt, under § 39-12-101, to commit any of the offenses enu- 
merated in this subdivision (20)(A); 
(xi) Solicitation, under § 39-12-102, to commit any of the offenses 
enumerated in this subdivision (20)(A); 
(xii) Conspiracy, under § 39-12-1083, to commit any of the offenses 
enumerated in this subdivision (20)(A); 
(xiii) Criminal responsibility, under § 39-11-402(2), to commit any of 
the offenses enumerated in this subdivision (20)(A); 
(xiv) Facilitating the commission, under § 39-11-403, to commit any 
of the offenses enumerated in this subdivision (20)(A); 
(xv) Being an accessory after the fact, under § 39-11-411, to commit 
any of the offenses enumerated in this subdivision (20)(A); 
(xvi) Aggravated statutory rape, under § 39-13-506(c); 
(xvii) Soliciting sexual exploitation of a minor — exploitation of a 
minor by electronic means, under § 39-13-529; 
(xviii) Promotion of prostitution, under § 39-13-515; 
(xix) Patronizing prostitution where the victim is a minor, under 
§ 39-13-514; 
(xx) Observation without consent, under § 39-13-607, upon a third or 
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subsequent conviction; 

(xxi) Observation without consent, under § 39-13-607 when the of- 
fense is classified as a Class E felony; 

(xxii) Unlawful photographing under § 39-13-605 when the offense is 
classified as a Class E or Class D felony; 

(xxiii) Sexual contact with inmates, under § 39-16-408; 

(xxiv) Unlawful photographing, under § 39-13-605, when convicted 
as a misdemeanor if the judge orders the person to register as a sexual 
offender pursuant to § 39-13-605; or 

(xxv) Aggravated unlawful photography, under § 39-13-611; 

(B) The commission of any act, that prior to November 1, 1989, 
constituted the criminal offense of: 

(i) Sexual battery, under § 39-2-607 [repealed]; 

(ii) Statutory rape, under § 39-2-605 [repealed], only if the facts of 
the conviction satisfy the definition of aggravated statutory rape; 

(iii) Assault with intent to commit rape or attempt to commit sexual 
battery, under § 39-2-608 [repealed]; 

(iv) Incest, under § 39-4-306 [repealed]; 

(v) Use of a minor for obscene purposes, under § 39-6-1137 
[repealed]; 

(vi) Promotion of performance including sexual conduct by a minor, 
under § 39-6-1138 [repealed]; 

(vii) Criminal sexual conduct in the first degree, under § 39-3703 
[repealed]; 

(viii) Criminal sexual conduct in the second degree, under § 39-3704 
[repealed]; 

(ix) Criminal sexual conduct in the third degree, under § 39-3705 
[repealed]; 

(x) Kidnapping where the victim is a minor, under § 39-2-303 [re- 
pealed], except when committed by a parent of the minor; 

(xi) Solicitation, under § 39-1-401 [repealed] or § 39-118(b) [re- 
pealed], to commit any of the offenses enumerated in this subdivision 
(20)(B); 

(xii) Attempt, under § 39-1-501 [repealed], § 39-605 [repealed], or 
§ 39-606 [repealed], to commit any of the offenses enumerated in this 
subdivision (20)(B); 

(xiii) Conspiracy, under § 39-1-601 [repealed] or § 39-1104 [re- 
pealed], to commit any of the offenses enumerated in this subdivision 
(20)(B); or 

(xiv) Accessory before or after the fact, or aider and abettor, under 
title 39, chapter 1, part 3 [repealed], to any of the offenses enumerated 
in this subdivision (20)(B); 

(21) “Social media” means websites and other online means of communi- 
cation that are usually used by large groups of people to share information, 
to develop social and professional contacts, and that customarily require an 
identifying password and user identification to participate; 

(22) “SOR” means the TBI’s centralized record system of offender regis- 
tration, verification and tracking information; 
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(23) “Student” means a person who is enrolled on a full-time or part-time 
basis in any public or private educational institution, including any second- 
ary school, trade or professional institution or institution of higher learning; 

(24) “TBI” means the Tennessee bureau of investigation; 

(25) “TBI registration form” means the Tennessee sexual offender regis- 
tration, verification and tracking form; 

(26) “TDOC” means the Tennessee department of correction; 

(27) “TIES” means the Tennessee information enforcement system; 

(28)(A) “Violent juvenile sexual offender” means a person who is adjudi- 

cated delinquent in this state for any act that constitutes a violent juvenile 

sexual offense; provided, that the person is at least fourteen (14) years of 
age but less than eighteen (18) years of age at the time the act is 
committed; 

(B) Upon an adjudication of delinquency in this state for an act that 
constitutes a violent juvenile sexual offense, the violent juvenile sexual 
offender shall also be considered a violent sexual offender under this part, 
unless otherwise set out in this part; 

(29)(A) “Violent juvenile sexual offense” means an adjudication of delin- 

quency, for any act committed on or after July 1, 2011, that, if committed 

by an adult, constitutes the criminal offense of: 
(i) Aggravated rape, under § 39-13-502; 
(ii) Rape, under § 39-13-503; 
(iii) Rape of a child, under § 39-13-522, provided the victim is at least 
four (4) years younger than the offender; 
(iv) Aggravated rape of a child, under § 39-13-531; or 
(v) Criminal attempt, under § 39-12-101, to commit any of the 

offenses enumerated in this subdivision (29)(A); 

(B) “Violent juvenile sexual offense” also means an adjudication of 
delinquency, for any act committed on or after July 1, 2014, that, if 
committed by an adult, constitutes the criminal offense of: 

(i) Aggravated sexual battery, under § 39-13-504; 
(ii) Criminal attempt, under § 39-12-101, to commit any of the 

offenses enumerated in this subdivision (29)(B); 

(30) “Violent sexual offender” means a person who has been convicted in 
this state of committing a violent sexual offense or has another qualifying 
conviction; 

(31) “Violent sexual offense” means the commission of any act that 
constitutes the criminal offense of: 

(A) Aggravated rape, under § 39-2-603 [repealed] or § 39-13-502; 

(B) Rape, under § 39-2-604 [repealed] or § 39-13-5083; 

(C) Aggravated sexual battery, under § 39-2-606 [repealed] or § 39-13- 
504; 

(D) Rape of a child, under § 39-13-522; 

(E) Attempt to commit rape, under § 39-2-608 [repealed]; 

(F) Aggravated sexual exploitation of a minor, under § 39-17-1004; 

(G) Especially aggravated sexual exploitation of a minor under § 39- 
17-1005; 

(H) Aggravated kidnapping where the victim is a minor, under § 39- 
13-304, except when committed by a parent of the minor; 
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(I) Especially aggravated kidnapping where the victim is a minor, 
under § 39-13-305, except when committed by a parent of the minor; 

(J) Sexual battery by an authority figure, under § 39-13-527; , 

(K) Solicitation of a minor, under § 39-13-528 when the offense is 
classified as a Class B or Class C felony; 

(L) Spousal rape, under § 39-13-507(b)(1) [repealed]; 

(M) Aggravated spousal rape, under § 39-13-507(c)(1) [repealed]; 

(N) Criminal exposure to HIV, under § 39-13-109(a)(1); 

(O) Statutory rape by an authority figure, under § 39-13-532; 

(P) Criminal attempt, under § 39-12-101, § 39-12-501 [repealed], § 39- 
605 [repealed], or § 39-606 [repealed], to commit any of the offenses 
enumerated in this subdivision (31); 

(Q) Solicitation, under § 39-12-102, to commit any of the offenses 
enumerated in this subdivision (31); 

(R) Conspiracy, under § 39-12-1083, to commit any of the offenses 
enumerated in this subdivision (31); 

(S) Criminal responsibility, under § 39-11-402(2), to commit any of the 
offenses enumerated in this subdivision (31); 

(T) Facilitating the commission, under § 39-11-403, to commit any of 
the offenses enumerated in this subdivision (31); 

(U) Being an accessory after the fact, under § 39-11-411, to commit any 
of the offenses enumerated in this subdivision (31); 


(V) Incest, under § 39-15-302; 


(W) Aggravated rape of a child under § 39-13-531; 

(X) Aggravated prostitution, under § 39-13-516; provided, that the 
offense occurs on or after July 1, 2010; 

(Y) Trafficking for a commercial sex act, under § 39-13-309; 

(Z) Promotion of prostitution, under § 39-13-515, where the person has 
a prior conviction for promotion of prostitution; or 

(AA) Continuous sexual abuse of a child, under § 39-13-518; and 
(32) “Within forty-eight (48) hours” means a continuous forty-eight-hour 

period, not including Saturdays, Sundays or federal or state holidays. 


History. 

Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 
2006, ch. 890, §§ 6-9; 2007, ch. 262, §§ 1, 2; 
2007, ch. 465, §§ 1, 4; 2007, ch. 594, § 6; 2008, 
ch. 714, § 1; 2008, ch. 1164, § 2; 2010, ch. 1138, 
§§ 1-5; 2011, ch. 483, §§ 5-9; 2012, ch. 727, 
§§ 47, 60; 2012, ch. 753, §§ 1, 2; 2012, ch. 883, 
§ 2; 2012, ch) 1075, $4: 2014. ch. 722. § .1- 
2014, ch. 729, § 1; 2014, ch. 744, § 1; 2014, ch. 
770, §§ 1,5, 6; 2014, ch. 977, § 3; 2015, ch. 284, 
§ 1; 2015, ch. 316,§ 1; 2015, ch. 516, § 6; 2016, 
ch. 941, § 2; 2018, ch. 719, § 1; 2019, ch. 437, 
5.2. 


Compiler’s Notes. 

Acts 2004, ch. 921, § 3 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of former part 1 (§§ 40-39-101 — 
40-39-1111), as such part existed on July 31, 
2004, shall be revived and take full force and 
effect; and further provided that: “It is the 


intent of the general assembly that, if this act is 
declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state.” 

Acts 2004, ch. 921, § 4 provided that all 
sexual offenders who were, prior to August 1, 
2004, subject to the provisions of title 40, chap- 
ter 39, part 1, shall, on and after August 1, 
2004, be subject to the provisions of title 40, 
chapter 39, part 2, created by that act. 

Acts 2005, ch. 316, § 2 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of title 40, chapter 39, part 1, as 
such part existed on July 31, 2004, shall be 
revived and take full force and effect. It is the 
intent of the General Assembly that, if this act 
is declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state. 
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Acts 2007, ch. 262, § 3 provided that the act 
shall apply to all offenders committing the 
offense of incest on or after May 30, 2007. 

For the Preamble to the act regarding crimi- 
nal penalties, procedure and sentencing, please 
refer to Acts 2007, ch. 594. 

Acts 2008, ch. 714, § 1 purported to amend 
this section by adding subdivision (25)(V),,. ef- 
fective July 1, 2008. Acts 2008, ch. 1164, § 2 
amended this section by adding the same pro- 
visions as subdivision (28)(W), effective July 1, 
2008; therefore, the amendment by ch. 714 was 
not given effect. 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which deleted the 
definition of “board” and amended the defini- 
tion of “designated law enforcement agency”, 
shall be fully accomplished on or before Janu- 
ary 1, 2013. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 744 
took effect on April 21, 2014. 

Acts 2014, ch. 977, § 4 provided that the act, 
which added (A)(xxi) and (xxii) in the definition 
of “sexual offense”, shall apply only to offenses 
occurring on or after July 1, 2014. 

Title 39, ch. 1, part 3, §§ 39-1-401, 39-1-501, 
39-1-601, 39-2-303, 39-2-603 — 39-2-608, 39-4- 
306, 39-6-1137, 39-6-1138, referred to in this 
section, were repealed by Acts 1989, ch. 591, 
§ 1, effective November 1, 1989. 

Section 39-13-507, referred to in this section, 
was repealed by Acts 2005, ch. 456, § 2, effec- 
tive June 18, 2005. 

Acts 2015, ch. 284, § 4 provided that the act, 
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which added (20)(A)(xxiii), shall apply to acts 
committed on or after July 1, 2015. 

Acts 2018, ch. 719, § 3 provided that the act, 
which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 


Amendments. 
The 2019 amendment added (20)(A)(xxv). 


Effective Dates. 
Acts 2019, ch. 437, § 3. May 22, 2019. 


Cross-References. 
Penalties for Class B, C, D and E felonies, 
§ 40-35-111. 


Law Reviews. 

Crime & Punishment: Preventing Ineffective 
Assistance of Counsel: Advice Regarding Plea 
Offers (Wade V. Davies), 49 Tenn. B.J. 28 
(2013). 

Criminal Law--A Plea of Guilty-A Criminal 
Defendant’s Right to Withdraw a Guilty Plea 
Before Sentencing (Chris Rowe), 79 Tenn. L. 
Rev. 669 (2012). 

Let’s Talk About Sexting, Baby: A Mens Rea- 
Centered Approach to the Sexting Issue in 
Tennessee (Emily Long), 42 U. Mem. L. Rev. 
1139 (2012). 


Attorney General Opinions. 

T.C.A. § 40-39-202(17)(A)(vii) (now § 40-39- 
202(20)(A)(vii)) is not unconstitutionally vague, 
OAG 07-164, 2007 Tenn. AG LEXIS 164 
(12/13/07). 

A person who has been convicted of three or 
more counts of indecent exposure in violation of 
T.C.A. § 39-13-511 is a sexual offender as de- 
fined in T.C.A. § 40-39-202(20)(A)(vii) and is 
therefore required to register pursuant to 
T.C.A. § 40-39-203, OAG 07-164, 2007 Tenn. 
AG LEXIS 164 (12/13/07). 

Juveniles on sex offender registry. OAG 14- 
15, 2014 Tenn. AG LEXIS 16 (2/3/14). 


NOTES TO DECISIONS 


Analysis 


. Registration Not Required. 
. Constitutionality. 
. Sex Offender. 


m Whe 


. Registration Not Required. 

Language of this section defining a conviction 
as including persons placed on judicial diver- 
sion was confusing, vague, and ambiguous and 
therefore principles of notice, legality, and due 
process supported the trial court’s decision not 
to require defendant to register as a sex of- 
fender. State v. Townsend, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 277 (Tenn. Crim. App. 
Apr. 13, 2017). 


2. Constitutionality. 
In a case in which defendant was required to 


register as a sexual offender and to report 
monthly to a probation and parole officer, the 
registration and reporting requirements of the 
Tennessee Sexual Offender and Violent Sexual 
Offender Registration, Verification, and Track- 
ing Act of 2004 did not violate the ex post facto 
clause as the requirements were non-punitive 
and intended to protect the general welfare of 
the State of Tennessee; and defendant did not 
show how his circumstances prevented the non- 
punitive purpose from applying to him, made 
the requirement more excessive than it would 
be for any other homeless resident of Tennes- 
see, or imposed some unique disability or re- 
straint on him. State v. Hoss, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1033 (Tenn. Crim. 
App. Dec. 15, 2017), review denied and ordered 
not published, — S.W.3d —, 2018 Tenn. LEXIS 
205 (Tenn. Apr. 18, 2018). 


40-39-203 


3. Sex Offender. 

Evidence was sufficient to find defendant 
guilty of violating the sexual offender registry’s 
requirements because he was convicted of ag- 
gravated sexual battery in Kansas, which was 
classified in Tennessee as a violent sexual of- 
fense; as he was homeless, he was required to 
report to a probation and parole officer 
monthly; after five months, he quit reporting to 
the officer; he provided written acknowledg- 
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requirements of the Tennessee Sexual Offender 
and Violent Sexual Offender Registration, Veri- 
fication, and Tracking Act of 2004; and, based 
on his signature on the registration and forms, 
the law presumed he had knowledge of the Act’s 
registration, verification, and tracking require- 
ments. State v. Hoss, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1033 (Tenn. Crim. App. Dec. 
15, 2017), review denied and ordered not pub- 
lished, — S.W.3d —, 2018 Tenn. LEXIS 205 


ment that he was aware of and understood the (Tenn. Apr. 18, 2018). 


40-39-203. Offender registration — Registration forms — Contents. 


(a)(1) Within forty-eight (48) hours of establishing or changing a primary or 
secondary residence, establishing a physical presence at a particular loca- 
tion, becoming employed or practicing a vocation or becoming a student in 
this state, the offender shall register or report in person, as required by this 
part. Likewise, within forty-eight (48) hours of release on probation or any 
alternative to incarceration, excluding parole, the offender shall register or 
report in person, as required by this part. 

(2) Regardless of an offender’s date of conviction, adjudication or dis- 
charge from supervision, an offender whose contact with this state is 
sufficient to satisfy the requirements of subdivision (a)(1) is required to 
register in person as required by this part, if the person was required to 
register as any form of sexual offender, juvenile offender or otherwise, in 
another jurisdiction prior to the offender’s presence in this state. 

(3) An offender who resides and is registered in this state and who intends 
to move out of this state shall, within forty-eight (48) hours after moving to 
another state or within forty-eight (48) hours of becoming reasonably certain 
of the intention to move to another state, register or report to the offender’s 
designated law enforcement agency the address at which the offender will 
reside in the new jurisdiction. 

(4) Within forty-eight (48) hours of a change in any other information 
given to the registering agency by the offender that is contained on the 
registration form, the offender must report the change to the registering 
agency. 

(5) Within forty-eight (48) hours of being released from probation or 
parole, an offender must report to the proper law enforcement agency, which 
shall then become the registering agency and take over registry duties from 
the department of correction. 

(6) Within forty-eight (48) hours of a material change in employment or 
vocation status, the offender shall report the change to the person’s regis- 
tering agency. For purposes of this subdivision (a)(6), “a material change in 
employment or vocational status” includes being terminated involuntarily 
from the offender’s employment or vocation, voluntarily terminating the 
employment or vocation, taking different employment or the same employ- 
ment at a different location, changing shifts or substantially changing the 
offender’s hours of work at the same employment or vocation, taking 
additional employment, reducing the offender’s employment or any other 
change in the offender’s employment or vocation that differs from that which 
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the offender originally registered. For a change in employment or vocational 

status to be considered a material one, it must remain in effect for five (5) 

consecutive days or more. 

(7) Within three (3) days, excluding holidays, of an offender changing the 
offender’s electronic mail address information, any instant message, chat or 
other internet communication name or identity information that the person 
uses or intends to use, whethei within or without this state, the offender 
shall report the change to the offender’s designated law enforcement agency. 
(b)(1) An offender who is incarcerated in this state in a local, state or federal 
jail or a private penal institution shall, within forty-eight (48) hours prior to 
the offender’s release, register or report in person, completing and signing a 
TBI registration form, under penalty of perjury, pursuant to § 39-16- 
702(b)(3), as follows: 

(A) If incarcerated in a state, federal or private penal facility, with the 
warden or the warden’s designee; or 

(B) If incarcerated in a local jail, with the sheriff or the sheriffs 
designee. 

(2) After registering or reporting with the incarcerating facility as pro- 
vided in subdivision (b)(1), an offender who is incarcerated in this state in a 
local, state or federal jail or a private penal institution shall, within 
forty-eight (48) hours after the offender’s release from the incarcerating 
institution, report in person to the offender’s registering agency, unless the 
place of incarceration is also the person’s registering agency. 

(3) Notwithstanding subdivisions (b)(1) and (2), an offender who is incar- 
cerated in this state in a local, state or federal jail or a private penal 
institution and who has not registered pursuant to § 40-39-212(a) or any 
other law shall, by August 1, 2011, be required to report in person, register, 
complete and sign a TBI registration form, under penalty of perjury, 
pursuant to § 39-16-702(b)(3), as follows: 

(A) If incarcerated in a state, federal or private penal facility, with the 
warden or the warden’s designee; or 

(B) If incarcerated in a local jail, with the sheriff or the sheriffs 
designee. 

(c) An offender from another state, jurisdiction or country who has estab- 
lished a primary or secondary residence within this state or has established a 
physical presence at a particular location shall, within forty-eight (48) hours of 
establishing residency or a physical presence, register or report in person with 
the designated law enforcement agency, completing and signing a TBI regis- 
tration form, under penalty of perjury, pursuant to § 39-16-702(b)(3). 

(d)(1) An offender from another state, jurisdiction or country who is not a 

resident of this state shall, within forty-eight (48) hours of employment, 

commencing practice of a vocation or becoming a student in this state, 
register or report in person, completing and signing a TBI registration form, 
under penalty of perjury, pursuant to § 39-16-702(b)(3), with: 
(A) The sheriff in the county or the chief of police in the municipality 
within this state where the offender is employed or practices a vocation; or 
(B) The law enforcement agency or any institution of higher education, 
or if not applicable, the designated law enforcement agency with jurisdic- 
tion over the campus, if the offender is employed or practices a vocation or 
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is a student. 

(2) Within forty-eight (48) hours of an offender from: another state, 
jurisdiction or country who is not a resident of this state making a material 
change in the offender’s vocational or employment or vocational status 
within this state, the offender shall report the change to the person’s 
registering agency. For purposes of this subdivision (d)(2), “a material 
change in employment or vocational status” includes being terminated 
involuntarily from the offender’s employment or vocation, voluntarily ter- 
minating the employment or vocation, taking different employment or the 
same employment at a different location, changing shifts or substantially 
changing the offender’s hours of work at the same employment or vocation, 
taking additional employment, reducing the offender’s employment or any 
other change in the offender’s employment or vocation that differs from that 
which the offender originally registered. For a change in employment or 
vocational status to be considered a material one, it must remain in effect for 
five (5) consecutive days or more. 

(e) An offender from another state, jurisdiction or country who becomes a 
resident of this state, pursuant to the Interstate Compact for Supervision of 
Adult Offenders, compiled in title 40, chapter 28, part 4, shall, within 
forty-eight (48) hours of entering the state, register or report in person with the 
board, completing and signing a TBI registration form, under penalty of 
perjury, pursuant to § 39-16-702(b)(3), in addition to the requirements of title 
40, chapter 28, part 4 and the specialized conditions for sex offenders from the 
board. 

(f) Offenders who do not maintain either a primary or secondary residence, 
as defined in this part, shall be considered homeless and are subject to the 
registration requirements of this part. Offenders who do not maintain either a - 
primary or secondary residence shall be required to report to their registering 
agency monthly for so long as they do not maintain either a primary or 
secondary residence. 

(g) Offenders who were previously required to register or report under 
former title 40, chapter 39, part 1 [repealed], shall register or report in person 
with the designated law enforcement agency by August 31, 2005. Offenders 
who reside in nursing homes and assisted living facilities and offenders 
committed to mental health institutions or continuously confined to home or 
health care facilities due to mental or physical disabilities are exempt from this 
requirement, as otherwise provided by this part. 

(h) An offender who indicates to a designated law enforcement agency on 
the TBI registration form the offender’s intent to reside in another state, 
jurisdiction or country and who then decides to remain in this state shall, 
within forty-eight (48) hours of the decision to remain in the state, report in 
person to the designated law enforcement agency and update all information 
pursuant to subsection (i). 

(i) TBI registration forms shall require the registrant’s signature and 
disclosure of the following information, under penalty of perjury, pursuant to 
§ 39-16-702(b)(3): 

(1) Complete name and all aliases, including, but not limited to, any 
names that the offender may have had or currently has by reason of 
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marriage or otherwise, including pseudonyms and ethnic or tribal names; 

(2) Date and place of birth; 

(3) Social security number; 

(4) A photocopy of a valid driver license, or if no valid driver license has 
been issued to the offender, a photocopy of any state or federal government 
issued identification card; 

(5) For an offender on supervised release, the name, address and tele- 
phone number of the registrant’s probation or parole officer or other person 
responsible for the registrant’s supervision; 

(6) Sexual offenses or violent sexual offenses for which the registrant has 
been convicted, the date of the offenses and the county and state of each 
conviction; or the violent juvenile sexual offense for which the registrant has 
been adjudicated delinquent, the date of the act for which the adjudication 
was made and the county and state of each adjudication; 

(7) Name of any current employers and length of employment, including 
physical addresses and phone numbers; 

(8) Current physical address and length of residence at that address, 
which shall include any primary or secondary residences. For the purpose of 
this section, a post office box number shall not be considered an address; 

(9) Mailing address, if different from physical address; 

(10) Any vehicle, mobile home, trailer or manufactured home used or 
owned by an offender, including descriptions, vehicle information numbers 
and license tag numbers; 

(11) Any vessel, live-aboard vessel or houseboat used by an offender, 
including the name of the vessel, description and all identifying numbers; 

(12) Name and address of each institution of higher education in this 
state where the offender is employed or practices a vocation or is a student; 

(13) Race and gender; 

(14) Name, address and phone number of offender’s closest living relative; 

(15) Whether victims of the offender’s convictions are minors or adults, 
the number of victims and the correct age of the victim or victims and of the 
offender at the time of the offense or offenses, if the ages are known; 

(16) Verification by the TBI or the offender that the TBI has received the 
offender’s DNA sample; 

(17) A complete listing of the offender’s electronic mail address informa- 
tion, including usernames, any social media accounts the offender uses or 
intends to use, instant message, other internet communication platforms or 
devices, and the offender’s username, screen name, or other method by 
which the offender accesses these accounts or websites; 

(18) Whether any minors reside in the primary or secondary residence; 

(19)(A) Any other registration, verification and tracking information, 

including fingerprints and a current photograph of the offender, vehicles 

and vessels, as referred to in subdivisions (i)(10) and (i)(11), as may be 
required by rules promulgated by the TBI, in accordance with the Uniform 

Administrative Procedures Act, compiled in title 4, chapter 5; 

(B) By January 1, 2007, the TBI shall promulgate and disseminate to 
all applicable law enforcement agencies, correctional institutions and any 
other agency that may be called upon to register an offender, rules 
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establishing standardized specifications for the photograph of the offender 
required by subdivision (i)(19)(A). The rules shall specify that the photo- 
graph or digital image submitted for each offender must conform to the 
following compositional specifications or the entry will not be accepted for 
use on the registry and the agency will be required to resubmit the 
photograph: 

(i) Head Position: 

(a) The person being photographed must directly face the camera; 

(b) The head of the person should not be tilted up, down or to the 
side; and 

(c) The head of the person should cover about fifty percent (50%) of 
the area of the photo; 

(ii) Background: 

(a) The person being photographed should be in front of a neutral, 
light-colored background; and 

(b) Dark or patterned backgrounds are not acceptable; 

(iii) The photograph must be in focus; 

(iv) Photos in which the person being photographed is wearing 
sunglasses or other items that detract from the face are not permitted; 
and 

(v) Head Coverings and Hats: 

(a) Photographs of applicants wearing head coverings or hats are 
only acceptable due to religious beliefs, and even then, may not 
obscure any portion of the face of the applicant; and 

(b) Photos of applicants with tribal or other headgear not specifi- 
cally religious in nature are not permitted; 

(20) Copies of all passports and immigration documents; and 

(21) Professional licensing information that authorizes an offender to 
engage in an occupation or carry out a trade or business. 
(j(1) Notwithstanding the registration deadlines otherwise established by 
this section, any person convicted of a sexual offense or violent sexual offense 
in this state or who has another qualifying conviction as defined in 
§ 40-39-202, but who is not required to register for the reasons set out in 
subdivision (j)(2), shall have until August 1, 2007, to register as a sexual 
offender or violent sexual offender in this state. 

(2) Subdivision ()(1) shall apply to offenders: 

(A) Whose convictions for a sexual offense or violent sexual offense 
occurred prior to January 1, 1995; 

(B) Who were not on probation, parole or any other alternative to 
incarceration for a sexual offense or prior sexual offense on or after 
January 1, 1995; 

(C) Who were discharged from probation, parole or any other alterna- 
tive to incarceration for a sexual offense or violent sexual offense prior to 
January 1, 1995; or 

(D) Who were discharged from incarceration without supervision for a 
sexual offense or violent sexual offense prior to January 1, 1995. 

(k) No later than the third day after an offender’s initial registration, the 
registration agency shall send by the United States postal service or by 
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electronic means the original signed TBI registration form containing infor- 
mation required by subsection (i) to TBI headquarters in Nashville. 

(/) The offender’s signature on the TBI registration form creates the 
presumption that the offender has knowledge of the registration, verification 
and tracking requirements of this part. 

(m) Registry information regarding all registered offender’s electronic mail 
address information, any instant message, chat or other internet communica- 
tion name or identity information may be electronically transmitted by the TBI 
to a business or organization that offers electronic communication or remote 
computing services for the purpose of prescreening users or for comparison 
with information held by the requesting business or organization. In order to 
obtain the information from the TBI, the requesting business or organization 
that offers electronic communication or remote computing services shall agree 
to notify the TBI forthwith when a comparison indicates that any such 
registered sex offender’s electronic mail address information, any instant 
message, chat or other internet communication name or identity information is 
being used on their system. The requesting business or organization shall also 
agree that the information will not be further disseminated. 

(n) If the offender’s DNA sample has not already been collected pursuant to 
§ 40-35-321 or any other law and received by the TBI, the offender’s DNA 
sample shall be taken by the registering agency at the time the offender 
registers or at the offender’s next scheduled registration or reporting and sent 
to the TBI. 

(o) An offender who registers or reports as required by this section prior to 
July 1, 2008, shall provide the additional information on the registration form 
required by this section at the offender’s next scheduled registration or 
reporting date. 

(p) An offender who is housed in a halfway house or any other facility as an 
alternative to incarceration where unsupervised contact is permitted outside 
of the facility is required to register or report with the registering agency as set 
out in § 40-39-204 in the city or county of the facility in which the offender is 
housed. The registering agency shall be responsible for the duties set out in 
§ 40-39-205(b) during the time that the offender is housed in the facility. 

(q) Any court exercising juvenile jurisdiction that adjudicates a juvenile as 
delinquent for conduct that qualifies such juvenile as a violent juvenile sexual 
offender shall transmit the information set out in subsection (i) pertaining to 
such violent juvenile sexual offender to the TBI for inclusion on the SOR 
within forty-eight (48) hours of the offender’s adjudication for the qualifying 
offenses set out in § 40-39-202(29). 


this section, was repealed, effective August 1, 
2004, by Acts 2004, ch. 921, § 4. 


History. 
Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 


2006, ch. 890, §§ 10-14; 2007, ch. 126, § 1; 
2007, ch. 465, §§ 2, 3; 2008, ch. 979, 8§ 1-3; 
2008, ch. 1164, § 3; 2010, ch. 1138, §§ 6, 7; 
2011, ch. 222, § 1; 2011, ch. 267, § 1; 2011, ch. 
483, §§ 10-12; 2012, ch. 727, § 48; 2015, ch. 
516, §§ 3, 7. 


Compiler’s Notes. 
Former title 40, ch. 39, part 1, referred to in 


Acts 2004, ch. 921, § 4 provided that all 
sexual offenders who were, prior to August 1, 
2004, subject to the provisions of title 40, chap- 
ter 39, part 1, shall, on and after August 1, 
2004, be subject to the provisions of title 40, 
chapter 39, part 2, created by that act. 

Acts 2011, ch. 483, § 12 added a new subsec- 
tion (p). Acts 2011, ch. 222, § 1 added a new 


40-39-203 


subsection (p); therefore, the new subsection by 
ch. 483 was added as subsection (q). 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
division (a)(5), shall be fully accomplished on or 
before January 1, 2013. 


Cross-References. 
Probation, paroles, and pardons, title 40, ch. 
28. 


Law Reviews. 
Criminal Law—A Plea of Guilty-A Criminal 
Defendant’s Right to Withdraw a Guilty Plea 
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Before Sentencing (Chris Rowe), 79 Tenn. L. 
Rev. 669 (2012). 


Sa 


Attorney General Opinions. 

A person who has been convicted of three or 
more counts of indecent exposure in violation of 
T.C.A. § 39-13-511 is a sexual offender as de- 
fined in T.C.A. § 40-39-202(17)(A)(vii) (now 
§ 40-39-202(20)(A)(vii)) and is therefore re- 
quired to register pursuant to T.C.A. § 40-39- 
203, OAG 07-164, 2007 Tenn. AG LEXIS 164 
(12/13/07). 

Requirements for registered out-of-state sex 
offenders with expunged convictions, OAG 09- 
01, 2009 Tenn. AG LEXIS 1 (1/8/09). 

Requirement for sex offenders to register 
within forty-eight hours excludes weekends 
and holidays, OAG 09-05, 2009 Tenn. AG 
LEXIS 5 (1/23/09). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Failure to Report. 
3. Appeal Dismissed. 


1. Constitutionality. 

In a case in which defendant was required to 
register as a sexual offender and to report 
monthly to a probation and parole officer, the 
registration and reporting requirements of the 
Tennessee Sexual Offender and Violent Sexual 
Offender Registration, Verification, and Track- 
ing Act of 2004 did not violate the ex post facto 
clause as the requirements were non-punitive 
and intended to protect the general welfare of 
the State of Tennessee; and defendant did not 
show how his circumstances prevented the non- 
punitive purpose from applying to him, made 
the requirement more excessive than it would 
be for any other homeless resident of Tennes- 
see, or imposed some unique disability or re- 
straint on him. State v. Hoss, — $.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1033 (Tenn. Crim. 
App. Dec. 15, 2017), review denied and ordered 
not published, — S.W.3d —, 2018 Tenn. LEXIS 
205 (Tenn. Apr. 18, 2018). 


2. Failure to Report. 

Evidence was sufficient to find defendant 
guilty of violating the sexual offender registry’s 
requirements because he was convicted of ag- 
gravated sexual battery in Kansas, which was 
classified in Tennessee as a violent sexual of- 
fense; as he was homeless, he was required to 
report to a probation and parole officer 
monthly; after five months, he quit reporting to 
the officer; he provided written acknowledg- 
ment that he was aware of and understood the 
requirements of the Tennessee Sexual Offender 


and Violent Sexual Offender Registration, Veri- 
fication, and Tracking Act of 2004; and, based 
on his signature on the registration and forms, 
the law presumed he had knowledge of the Act’s 
registration, verification, and tracking require- 
ments. State v. Hoss, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1033 (Tenn. Crim. App. Dec. 
15, 2017), review denied and ordered not pub- 
lished, — S.W.3d —, 2018 Tenn. LEXIS 205 
(Tenn. Apr. 18, 2018). 

Evidence supported defendant’s conviction 
for violation of the sex offender registry, based 
on defendant’s failure to disclose within 48 
hours that defendant was maintaining a sec- 
ondary residence, because, after defendant 
completed an updated sex offender registration 
form, a police investigator attempted to make 
contact with defendant via telephone but was 
only able to exchange voice-mail messages, de- 
fendant was at a parent’s residence in Missis- 
sippi for seven days, and defendant’s extrajudi- 
cial confession was sufficiently corroborated. 
State v. Tywan Montrease Sykes, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 771 (Tenn. Crim. 
App. Oct. 15, 2018). 


3. Appeal Dismissed. 

When defendant, after pleading guilty to ag- 
gravated statutory rape, completed judicial di- 
version and charges were dismissed with preju- 
dice, defendant’s appeal of an order finding no 
jurisdiction to order defendant’s removal from 
the sexual offender registry was dismissed be- 
cause, upon dismissal, there was no criminal 
case for an appellate court to review, as the trial 
court then had no subject matter or personal 
jurisdiction, and defendant had no appeal as of 
right. State v. Seymour, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 253 (Tenn. Crim. App. 
Apr. 22, 2019). 
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40-39-204. Entering required data on SOR for verification, identifica- 
tion, and enforcement — Reporting to update information 


or registration form — Administrative costs — TBI as 
central repository — Tolling of registration requirements 
— Exemptions. 


(a) The TBI shall maintain and make available a connection to the SOR for 
all criminal justice agencies with TIES internet capabilities, by which regis- 
tering agencies shall enter original, current and accurate data required by this 
part. The TBI shall provide viewing and limited write access directly to the 
SOR through the TIES internet to registering agencies for the entry of record 
verification data, changes of residence, employment or other pertinent data 
required by this part and to assist in offender identification. Registering 
agencies should immediately, but in no case to exceed twelve (12) hours from 
registration, enter all data received from the offender as required by the TBI 
and § 40-39-203(i), into the TIES internet for the enforcement of this part by 
TBI, designated law enforcement agencies, TDOC, and private contractors 
with TDOC. 

(b)(1) Violent sexual offenders shall report in person during the months of 
March, June, September, and December of each calendar year, to the 
designated law enforcement agency, on a date established by such agency, to 
update the offender’s fingerprints, palm prints and photograph, as deter- 
mined necessary by the agency, and to verify the continued accuracy of the 
information in the TBI registration form. Offenders who reside in nursing 
homes and assisted living facilities and offenders committed to mental 
health institutions or continuously confined to home or health care facilities 
due to mental or physical disabilities are exempt from the in-person 
reporting and fingerprinting, as otherwise provided by this part. At the time 
of the violent offender’s initial registration or initial reporting date for the 
calendar year, the violent sexual offender shall pay the specified adminis- 
trative costs, not to exceed one hundred fifty dollars ($150), one hundred 
dollars ($100) of which shall be retained by the designated law enforcement 
agency to be used for the purchase of equipment, to defray personnel and 
maintenance costs and any other expenses incurred as a result of the 
implementation of this part. The remaining fifty dollars ($50.00) shall be 
submitted by the registering agency to the TBI for maintenance, upkeep and 
employment costs, as well as any other expenses incurred as a result of the 
implementation of this part. Offenders who reside in nursing homes and 
assisted living facilities and offenders committed to mental health institu- 
tions or continuously confined to home or health care facilities due to mental 
or physical disabilities are exempt from paying the administrative cost as 
otherwise provided by this part. 

(2) At least once during the months of March, June, September, and 
December of each calendar year, all violent juvenile sexual offenders shall 
report in person to the offender’s registering agency to update the offender’s 
fingerprints, palm prints and photograph, as determined necessary by the 
agency, and to verify the continued accuracy of the information transmitted 
to the TBI by the registering agency as defined in § 40-39-202. Offenders in 
custody shall register as set out in § 40-39-203(b)(1). 
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(c) Once a year, all sexual offenders shall report in person, no earlier than 
seven (7) calendar days before and no later than seven (7) calendar days after 
the offender’s date of birth, to the designated law enforcement agency to 
update the offender’s fingerprints, palm prints and photograph, as determined 
necessary by the agency, to verify the continued accuracy of the information in 
the TBI registration form and to pay the specified administrative costs, not to 
exceed one hundred fifty dollars ($150), one hundred dollars ($100) of which 
shall be retained by the designated law enforcement agency to be used for the 
purchase of equipment, to defray personnel and maintenance costs and any 
other expenses incurred as a result of the implementation of this part. The 
remaining fifty dollars ($50.00) shall be submitted by the registering agency to 
the TBI for maintenance, upkeep and employment costs, as well as any other 
expenses incurred as a result of the implementation of this part. Offenders 
whose initial registration occurs after the annual reporting period shall be 
required to pay the administrative costs at the time of the initial registration. 
Offenders who reside in nursing homes and assisted living facilities and 
offenders committed to mental health institutions or continuously confined to 
home or health care facilities due to mental or physical disabilities are exempt 
from the in-person reporting and fingerprinting and administrative cost as 
otherwise provided by this part. However, if an offender is released or 
discharged from a nursing home, assisted living facility or mental health 
institution or is no longer continuously confined to home or a health care 
facility due to mental or physical disabilities, the offender shall, within 
forty-eight (48) hours, register in person with the designated law enforcement 
agency, completing and signing a TBI registration form, under penalty of 
perjury, pursuant to § 39-16-702(b)(3). If the offender has previously regis- 
tered prior to the release or discharge, the offender shall, within forty-eight 
(48) hours, report in person to the designated law enforcement agency and 
update all information pursuant to this section. 

(d) Within three (3) days after the offender’s verification, the designated law 
enforcement agency with whom the offender verified shall send by United 
States postal service or by electronic means the original signed TBI registra- 
tion form containing information required by § 40-39-203(i) to TBI headquar- 
ters in Nashville. The TBI shall be the state central repository for all original 
TBI registration forms and any other forms required by § 40-39-207 that are 
deemed necessary for the enforcement of this part. The designated law 
enforcement agency shall retain a duplicate copy of the TBI registration form 
as a part of the business records for that agency. 

(e) If a person required to register under this part is reincarcerated for 
another offense or as the result of having violated the terms of probation, 
parole, conditional discharge or any other form of alternative sentencing, the 
offender shall immediately report the offender’s status as a sexual offender or 
violent sexual offender to the facility where the offender is incarcerated or 
detained and notify the offender’s appropriate registering agency, if different, 
that the offender is currently being detained or incarcerated. Registration, 
verification and tracking requirements for such persons are tolled during the 
subsequent incarceration. Within forty-eight (48) hours of the release from any 
subsequent reincarcerations, the offender shall register with the appropriate 
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designated law enforcement agency. Likewise, if a person who is required to 
register under this part is deported from this country, the registration, 
verification and tracking requirements for such persons are tolled during the 
period of deportation. Within forty-eight (48) hours of the return to this state 
after deportation, the offender shall register with the appropriate designated 
law enforcement agency. 

(f) Offenders who reside in nursing homes and assisted living facilities and 
offenders committed to mental health institutions or continuously confined to 
home or health care facilities due to mental or physical disabilities shall be 
exempted from the in-person reporting, fingerprinting and administrative cost 
requirements; however, it shall be the responsibility of the offender, the 
offender’s guardian, the person holding the offender’s power of attorney or, in 
the absence thereof, the administrator of the facility, to report any changes in 
the residential status to TBI headquarters in Nashville by United States 
postal service. Further, if an offender is released or discharged from a nursing 
home, assisted living facility, mental health institution or is no longer 
continuously confined to home or a health care facility due to mental or 
physical disabilities, the offender shall, within forty-eight (48) hours, register 
in person with the designated law enforcement agency, completing and signing 
a TBI registration form, under penalty of perjury, pursuant to § 39-16- 
702(b)(3). If the offender has previously registered prior to the release or 
discharge, the offender shall, within forty-eight (48) hours, report in person to 
the designated law enforcement agency and update all information pursuant 
to this section. 

(g) Offenders who do not maintain either a primary or secondary residence, 
as defined in this part, shall be considered homeless, and are subject to the 
reporting requirements of this part. The offenders who are considered home- 
less shall be required to report to their registering agency monthly. By the 
authority established in § 40-39-206(f), the TBI shall develop tracking proce- 
dures for the continued verification and tracking of these offenders in the 
interest of public safety. 

(h) Each offender shall report to the designated law enforcement agency at 
least twenty-one (21) days before traveling out of the country; provided, that 
offenders who travel out of the country frequently for work or other legitimate 
purpose, with the written approval of the designated law enforcement agency, 
and offenders who travel out of the country for emergency situations shall 
report to the designated law enforcement agency at least twenty-four (24) 
hours before traveling out of the country. 


History. effect; and further provided that: “It is the 


Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 
2006, ch. 890, §§ 15, 16; 2008, ch. 1164, §§ 4, 
16; 2010, ch. 1138, §§ 16-18; 2011, ch. 266, § 1; 
ZOU) ch. 4ea, Sebo; 2O¢2 ch. 727, 8-61; 2015; 
ch. 516, § 5. 


Compiler’s Notes. 

Acts 2004, ch. 921, § 3 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of former part 1 (§§ 40-39-101 — 
40-39-111), as such part existed on July 31, 
2004, shall be revived and take full force and 


intent of the general assembly that, if this act is 
declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state.” 

Acts 2004, ch. 921, § 4 provided that all 
sexual offenders who were, prior to August 1, 
2004, subject to the provisions of title 40, chap- 
ter 39, part 1, shall, on and after August 1, 
2004, be subject to the provisions of title 40, 
chapter 39, part 2, created by that act. 


40-39-204 


Acts 2005, ch. 316, § 2 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of title 40, chapter 39, part 1, as 
such part existed on July 31, 2004, shall be 
revived and take full force and effect. It is the 
intent of the General Assembly that, if this act 
is declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state. 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
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correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
section (a), shall be fully accomplished on or 
before January 1, 2013. 


Cross-References. 

Alternative sentencing, § 40-35-104. 

Probation, paroles, and pardons, title 40, ch. 
28. 

Revocation of probation, §§ 40-35-310, 40- 
35-311. 


NOTES TO DECISIONS 


Analysis 


. In General. 
. Homeless Reporting Requirements. 
. Constitutionality. 


m CODE 


. In General. 

Evidence supported defendant’s conviction 
for violation of the sex offender registry, based 
on defendant’s failure to disclose within 48 
hours that defendant was maintaining a sec- 
ondary residence, because, after defendant 
completed an updated sex offender registration 
form, a police investigator attempted to make 
contact with defendant via telephone but was 
only able to exchange voice-mail messages, de- 
fendant was at a parent’s residence in Missis- 
sippi for seven days, and defendant’s extrajudi- 
cial confession was sufficiently corroborated. 
State v. Tywan Montrease Sykes, — 8.W.3d —, 
2018 Tenn. Crim. App. LEXIS 771 (Tenn. Crim. 
App. Oct. 15, 2018). 

Defendant’s appeal of an order allowing the 
Tennessee Bureau of Investigation (TBI) to 
intervene in proceedings to designate defen- 
dant a violent sexual offender and vacating a 
provision of a prior order reclassifying defen- 
dant as only a sexual offender, which the crimi- 
nal trial court lacked jurisdiction to enter, was 
dismissed because (1) these were not actions 
from which a defendant could appeal, as the 
TBI determined a sex offender’s status and 
eligibility for classification change or removal 
from the registry, which could only be appealed 
to chancery court, (2) the trial court’s order did 
not mention prior judgments, which became 
final 30 days after entry, and (3) the State did 
not seek to reinstate indictments, so there was 
no longer a criminal case to review. State v. 
Allen, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 899 (Tenn. Crim. App. Dec. 18, 2018). 


2. Homeless Reporting Requirements. 
Evidence was sufficient to find defendant 


guilty of violating the sexual offender registry’s 
requirements because he was convicted of ag- 
gravated sexual battery in Kansas, which was 
classified in Tennessee as a violent sexual of- 
fense; as he was homeless, he was required to 
report to a probation and parole officer 
monthly; after five months, he quit reporting to 
the officer; he provided written acknowledg- 
ment that he was aware of and understood the 
requirements of the Tennessee Sexual Offender 
and Violent Sexual Offender Registration, Veri- 
fication, and Tracking Act of 2004; and, based 
on his signature on the registration and forms, 
the law presumed he had knowledge of the Act’s 
registration, verification, and tracking require- 
ments. State v. Hoss, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1033 (Tenn. Crim. App. Dec. 
15, 2017), review denied and ordered not pub- 
lished, — S.W.3d —, 2018 Tenn. LEXIS 205 
(Tenn. Apr. 18, 2018). 


3. Constitutionality. 

In a case in which defendant was required to 
register as a sexual offender and to report 
monthly to a probation and parole officer, the 
registration and reporting requirements of the 
Tennessee Sexual Offender and Violent Sexual 
Offender Registration, Verification, and Track- 
ing Act of 2004 did not violate the ex post facto 
clause as the requirements were non-punitive 
and intended to protect the general welfare of 
the State of Tennessee; and defendant did not 
show how his circumstances prevented the non- 
punitive purpose from applying to him, made 
the requirement more excessive than it would 
be for any other homeless resident of Tennes- 
see, or imposed some unique disability or re- 
straint on him. State v. Hoss, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1033 (Tenn. Crim. 
App. Dec. 15, 2017), review denied and ordered 
not published, — S.W.3d —, 2018 Tenn. LEXIS 
205 (Tenn. Apr. 18, 2018). 
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40-39-205. Creation and distribution of forms — Acknowledgement 
forms. 


(a) TBI registration forms shall be designed, printed and distributed by and 
at the expense of the TBI. These forms shall include instructions for compli- 
ance with this part and a statement of understanding and acknowledgment of 
those instructions to be signed by the offender. TBI registration forms shall be 
available from registering agencies, parole officers, probation officers and other 
public officers and employees assigned responsibility for the supervised release 
of convicted felons into the community. 

(b) It shall be the duty of the offender’s designated registering agency, its 
representatives and designees, including any district attorney general’s crimi- 
nal investigator, to verify the accuracy and completeness of all information 
contained in the offender’s SOR. 

(c) The officer or employee responsible for supervising an offender who has 
been released on probation, parole or any other alternative to incarceration 
shall: 

(1) Promptly obtain the offender’s signed statement acknowledging that 
the named officer or employee has: 

(A) Fully explained, and the offender understands, the registration, 
verification and tracking requirements and sanctions of this part and the 
current sex offender directives established by the department of correc- 
tion; 

(B) Provided the offender with a blank TBI registration form and 
assisted the offender in completing the form; and 

(C) Obtained fingerprints, palm prints and photographs of the offender, 
and vehicles and vessels, as determined necessary by the agency; 

(2) Immediately, but in no case to exceed twelve (12) hours from registra- 
tion, enter all data received from the offender, as required by the TBI and 

§ 40-39-203G), into the TIES internet. The officer or employee shall, within 

three (3) days, send by United States postal service or by electronic means 

the signed and completed TBI registration form to TBI headquarters in 

Nashville. The photographs of the offender, vehicles and vessels, and the 

fingerprints should also be sent by United States postal service within three 

(3) days, if not electronically submitted to TBI headquarters in Nashville. 

The registering agency shall retain a duplicate copy of the TBI registration 

form as a part of the business records for that agency. 

(d) Not more than forty-eight (48) hours prior to the release of an offender 
from incarceration, with or without supervision, the warden of the correctional 
facility or the warden’s designee, or sheriff of the jail or the sheriffs designee, 
shall obtain the offender’s signed statement acknowledging that the official has 
fully explained, and the offender understands, the registration, verification 
and tracking requirements and sanctions of this part. If the offender is to be 
released with or without any type of supervision, the warden of the correc- 
tional facility or the warden’s designee, or sheriff of the jail or the sheriffs 
designee, shall assist the offender in completing a TBI registration form. The 
warden or the warden’s designee, or the sheriff or the sheriffs designee, shall 
also obtain fingerprints, palm prints and photographs of the offender, vehicles 
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and vessels, as determined necessary by the agency. The official shall send by 
United States postal service the signed and completed TBI registration form to 
TBI headquarters in Nashville within three (3) days of the release of the 
offender. The photographs of the offender, vehicles and vessels, and the 
fingerprints should also be sent by United States postal service within three (3) 
days, if not electronically submitted to TBI headquarters in Nashville. 

(e) If the offender is placed on unsupervised probation, the court shall fully 
explain to the offender, on the court record, the registration, verification and 
tracking requirements and sanctions of this part. The court shall then order 
the offender to report within forty-eight (48) hours, in person, to the appropri- 
ate registering agency to register as required by this part. 

(f) Through press releases, public service announcements or through other 
appropriate public information activities, the TBI shall attempt to ensure that 
all offenders, including those who move into this state, are informed and 
periodically reminded of the registration, verification and tracking require- 
ments and sanctions of this part. 


History. 

Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 
2006, ch. 890, § 17; 2012, ch. 727, § 62; 2015, 
chi'516)5'$-45 


Compiler’s Notes. 

Acts 2004, ch. 921, § 3 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of former part 1 (§§ 40-39-101 — 
40-39-111), as such part existed on July 31, 
2004, shall be revived and take full force and 
effect; and further provided that: “It is the 
intent of the general assembly that, if this act is 
declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri 
fication and tracking of sexual offenders in this 
state.” 

Acts 2004, ch. 921, § 4 provided that all 
sexual offenders who were, prior to August 1, 
2004, subject to the provisions of title 40, chap- 
ter 39, part 1, shall, on and after August 1, 
2004, be subject to the provisions of title 40, 
chapter 39, part 2, created by that act. 


Acts 2005, ch. 316, § 2 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of title 40, chapter 39, part 1, as 
such part existed on July 31, 2004, shall be 
revived and take full force and effect. It is the 
intent of the General Assembly that, if this act 
is declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state. 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
division (c)(1)(A), shall be fully accomplished on 
or before January 1, 20138. 


Cross-References. 
Probation, paroles and pardons, title 40, ch. 
28. 


40-39-206. Centralized record system — Reporting — Violations — 
Confidentiality of certain registration information — Im- 
munity from liability — Public information regarding 


offenders. 


(a) Using information received or collected pursuant to this part, the TBI 
shall establish, maintain and update a centralized record system of offender 
registration, verification and tracking information. The TBI may receive 
information from any credible source and may forward the information to the 
appropriate law enforcement agency for investigation and verification. The 
TBI shall promptly report current sexual offender registration, verification 
and tracking information to the identification division of the federal bureau of 
investigation. | 

(b) Whenever there is a factual basis to believe that an offender has not 
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complied with this part, pursuant to the powers enumerated in subsection (e), 
the TBI shall make the information available through the SOR to the district 
attorney general, designated law enforcement agencies and the probation 
officer, parole officer or other public officer or employee assigned responsibility 
for the offender’s supervised release. 

(c) Notwithstanding any law to the contrary, officers and employees of the 
TBI, local law enforcement, law enforcement agencies of institutions of higher 
education, courts, probation and parole, the district attorneys general and 
their employees and other public officers and employees assigned responsibil- 
ity for offenders’ supervised release into the community shall be immune from 
hability relative to their good faith actions, omissions and conduct pursuant to 
this part. 

(d) For any offender convicted in this state of a sexual offense or violent 
sexual offense, as defined by this part, that requires the offender to register 
pursuant to this part, the information concerning the registered offender set 
out in subdivisions (d)(1)-(16) shall be considered public information. If an 
offender from another state establishes a residence in this state and is required 
to register in this state pursuant to § 40-39-203, the information concerning 
the registered offender set out in subdivisions (d)(1)-(16) shall be considered 
public information regardless of the date of conviction of the offender in the 
other state. In addition to making the information available in the same 
manner as public records, the TBI shall prepare and place the information on 
the state’s internet home page. This information shall become a part of the 
Tennessee internet criminal information center when that center is created 
within the TBI. The TBI shall also establish and operate a toll-free telephone 
number, to be known as the “Tennessee Internet Criminal Information Center 
Hotline,” to permit members of the public to call and inquire as to whether a 
named individual is listed among those who have registered as offenders as 
required by this part. The following information concerning a registered 
offender is public: 

(1) The offender’s complete name, as well as any aliases, including, but 
not limited to, any names that the offender may have had or currently has 
by reason of marriage or otherwise, including pseudonyms and ethnic or 
tribal names; 

(2) The offender’s date of birth; 

(3) The sexual offense or offenses or violent sexual offense or offenses of 
which the offender has been convicted; 

(4) The primary and secondary addresses, including the house number, 
county, city and ZIP code in which the offender resides; 

(5) The offender’s race and gender; 

(6) The date of last verification of information by the offender; 

(7) The most recent photograph of the offender that has been submitted to 
the TBI SOR; 

(8) The offender’s driver license number and issuing state or any state or 
federal issued identification number; 

(9) The offender’s parole or probation officer; 

(10) The name and address of any institution of higher education in the 
state at which the offender is employed, carries on a vocation or is a student; 
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(11) The text of the provision of law or laws defining the criminal offense 
or offenses for which the offender is registered; 

(12) A physical description of the offender, including height: weight, color 
of eyes and hair, tattoos, scars and marks; 

(13) The criminal history of the offender, including the date of all arrests 
and convictions, the status of parole, probation or supervised release, 
registration status and the existence of any outstanding arrest warrants for 


the sex offender; 


(14) The address of the offender’s employer or employers; 
(15) The license plate number and a description of all of the offender’s 


vehicles; and 


(16) Whether the offender is an offender against children, as defined by 


§ 40-39-202. 


(e) For any violent juvenile sexual offender who is adjudicated for a violent 
juvenile sexual offense, the information concerning the violent juvenile sexual 
offender set out in (d) shall be confidential, except as otherwise provided under 
§ 40-39-207(j) and any other provision of law. 

(f) The TBI has the authority to promulgate any necessary rules to imple- 
ment and administer this section. These rules shall be promulgated in 
accordance with the Uniform Administrative Procedures Act, compiled in title 


4, chapter 5. 


History. 

Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 
2007, ch. 531, §§ 1, 2; 2008, ch. 1164, §§ 5, 6, 
15; 2010, ch. 1138, §§ 8-10; 2011, ch. 483, § 14; 
2014, ch. 770, § 4. 


Compiler’s Notes. 

The Tennessee Internet Criminal Informa- 
tion Center Hotline phone number is 1-888- 
837-4170. The sex offender registry may be 
found at http://www.tbi.tn.gov/sex_ofender_reg/ 
sex_ofender_reg.shtml. 

Acts 2004, ch. 921, § 3 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of former part 1 (§§ 40-39-101 — 
40-39-111), as such part existed on July 31, 
2004, shall be revived and take full force and 
effect; and further provided that: “It is the 
intent of the general assembly that, if this act is 
declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 


fication and tracking of sexual offenders in this 
state.” 

Acts 2004, ch. 921, § 4 provided that all 
sexual offenders who were, prior to August 1, 
2004, subject to the provisions of title 40, chap- 
ter 39, part 1, shall, on and after August 1, 
2004, be subject to the provisions of title 40, 
chapter 39, part 2, created by that act. 

Acts 2005, ch. 316, § 2 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of title 40, chapter 39, part 1, as 
such part existed on July 31, 2004, shall be 
revived and take full force and effect. It is the 
intent of the General Assembly that, if this act 
is declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


40-39-207. Request for termination of registration requirements — 
Tolling of reporting period — Review of decisions to deny 
termination of reporting requirements — Lifetime regis- 


tration. 


(a)(1) Except as otherwise provided in subdivision (a)(3), unless a plea was 
taken in conjunction with § 40-35-313, no sooner than ten (10) years after 
termination of active supervision on probation, parole, or any other alterna- 
tive to incarceration, or no sooner than ten (10) years after discharge from 
incarceration without supervision, an offender required to register under 
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this part may file a request for termination of registration requirements with 

TBI headquarters in Nashville. If the person is required to register under 

this part due to a plea taken in conjunction with § 40-35-313, an offender 

required to register under this part may file a request for termination of 
registration upon successful completion of a term of judicial diversion 
pursuant to § 40-35-313 and upon receiving an order from a court of 
competent jurisdiction signifying the successful completion of the term of 

judicial diversion and the dismissal of charges pursuant to § 40-35-313. 

(2) Notwithstanding subdivision (a)(1), if a court of competent jurisdiction 
orders that an offender’s records be expunged pursuant to § 40-32-101, and 
the offense being expunged is an offense eligible for expunction under 
§ 40-32-101, the TBI shall immediately remove the offender from the SOR 
and the offender’s records shall be removed as provided in § 40-39-209. 

(3) Notwithstanding subdivision (a)(1), no sooner than three (3) years 
after termination of active supervision on probation, parole, or any other 
alternative to incarceration, or no sooner than three (3) years after discharge 
from incarceration without supervision, an offender required to register 
under this part due to conviction under § 39-16-408 may file a request for 
termination of registration requirements with TBI headquarters in 
Nashville. 

(4) Notwithstanding subdivision (a)(1), if a court of competent jurisdiction 
grants an offender’s petition, filed pursuant to § 40-39-218, for termination 
of the requirements imposed by this part based on the offender’s status as a 
victim of a human trafficking offense, as defined by § 39-13-314, sexual 
offense, under title 39, chapter 13, part 5, or domestic abuse, as defined by 
§ 36-3-601, the Tennessee bureau of investigation shall, immediately upon 
receiving a copy of the order, remove the offender from the SOR. 

(b) Upon receipt of the request for termination, the TBI shall review 
documentation provided by the offender and contained in the offender’s file and 
the SOR, to determine whether the offender has complied with this part. In 
addition, the TBI shall conduct fingerprint-based state and federal criminal 
history checks, to determine whether the offender has been convicted of any 
additional sexual offenses, as defined in § 40-39-202, or violent sexual of- 
fenses, as defined in § 40-39-202. 

(c) The TBI shall remove an offender’s name from the SOR and notify the 
offender that the offender is no longer required to comply with this part if it is 
determined that: 

(1) The offender has successfully completed a term of judicial diversion, 
pursuant to § 40-35-3138, for an offense under § 39-13-505 or § 39-13-506(a) 
or (b), for which the person is required to register under this part; 

(2) The offender previously entered a term of judicial diversion, pursuant 
to § 40-35-3183, prior to May 24, 2019, for the offense for which the person is 
required to register under this part and subsequently successfully completes 
the term of judicial diversion; or 

(3) The offender has not been convicted of any additional sexual offense or 
violent sexual offense during the ten-year period and the offender has 
substantially complied with this part and former part 1 of this chapter 
[repealed]. 
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(d) If it is determined that the offender has been convicted of any additional 
sexual offenses or violent sexual offenses during the ten-year period or has not 
substantially complied with this part and former part 1 of this chapter 
[repealed], the TBI shall not remove the offender’s name from the SOR and 
shall notify the offender that the offender has not been relieved of the 
provisions of this part. 

(e) If an offender is denied a termination request based on substantial 
noncompliance, the offender may petition again for termination no sooner than 
five (5) years after the previous denial. 

(f) Immediately upon the failure of a sexual offender to register or otherwise 
substantially comply with the requirements established by this part, the 
running of the offender’s ten-year reporting period shall be tolled, notwith- 
standing the absence or presence of any warrant or indictment alleging a 
violation of this part. 

(g)(1) An offender whose request for termination of registration require- 

ments is denied by a TBI official may petition the chancery court of Davidson 

County or the chancery court of the county where the offender resides, if the 

county is in Tennessee, for review of the decision. The review shall be on the 

record used by the TBI official to deny the request. The TBI official who 
denied the request for termination of registration requirements may submit 
an affidavit to the court detailing the reasons the request was denied. 

(2) An offender required to register under this part shall continue to 
comply with the registration, verification and tracking requirements for the 
life of that offender, if that offender: 

(A) Has one (1) or more prior convictions for a sexual offense, as defined 
in § 40-39-202, regardless of when the conviction or convictions occurred; 

(B) Has been convicted of a violent sexual offense, as defined in 
§ 40-39-202; or 

(C) Has been convicted of an offense in which the victim was a child of 
twelve (12) years of age or less. 

(2) For purposes of subdivision (g)(2)(A): 

(A) “Prior conviction” means that the person serves and is released or 
discharged from, or is serving, a separate period of incarceration or 
supervision for the commission of a sexual offense prior to or at the time 
of committing another sexual offense; 

(B) “Prior conviction” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would 
constitute a sexual offense. If an offense in a jurisdiction other than this 
state is not identified as a sexual offense in this state, it shall be 
considered a prior conviction if the elements of the offense are the same as 
the elements for a sexual offense; and 

(C) “Separate period of incarceration or supervision” includes a sen- 
tence to any of the sentencing alternatives set out in § 40-35-104(c)(3)-(9). 
A sexual offense shall be considered as having been committed after a 
separate period of incarceration or supervision if the sexual offense is 
committed while the person was: ? 

(i) On probation, parole or community correction supervision for a 
sexual offense; 
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(ii) Incarcerated for a sexual offense; 

(iii) Assigned to a program whereby the person enjoys the privilege of 
supervised release into the community, including, but not limited to, 
work release, educational release, restitution release or medical fur- 
lough for a sexual offense; or 

(iv) On escape status from any correctional institution when incar- 
cerated for a sexual offense. 

(h)(1) Any offender required to register pursuant to this chapter because the 
offender was convicted of the offense of statutory rape under § 39-13-506 
and the offense was committed prior to July 1, 2006, may file a request for 
termination of registration requirements with TBI headquarters in Nash- 
ville, if the offender would not be required to register if the offense was 
committed on or after July 1, 2006. 

(2) Upon receipt of the request for termination, the TBI shall review 
documentation provided by the offender and contained in the offender’s file 
and the SOR, to determine whether the offender would not be required to 
register if the offender committed the same offense on or after July 1, 2006. 
In addition, the TBI shall conduct fingerprint-based state and federal 
criminal history checks, to determine whether the offender has been con- 
victed of any additional sexual offenses, as defined in § 40-39-202, or violent 
sexual offenses, as defined in § 40-39-202. 

(3) If it is determined that the offender would not be required to register 
if the offense was committed on or after July 1, 2006, that the offender has 
not been convicted of any additional sexual offenses or violent sexual 
offenses and that the offender has substantially complied with this part and 
any previous versions of this part, the TBI shall remove the offender’s name 
from the SOR and notify the offender that the offender is no longer required 
to comply with this part. 

(4) Ifit is determined that the offender would still be required to register 
even if the statutory rape had been committed on or after July 1, 2006, or 
that the offender has been convicted of any additional sexual offenses or 
violent sexual offenses during the period of registration or has not substan- 
tially complied with this part and the previous versions of this part, the TBI 
shall not remove the offender’s name from the SOR and shall notify the 
offender that the offender has not been relieved of this part. 

(5) An offender whose request for termination of registration require- 
ments is denied by a TBI official may petition the chancery court of Davidson 
County or the chancery court of the county where the offender resides, if the 
county is in this state, for review of the decision. The review shall be on the 
record used by the TBI official to deny the request. The TBI official who 
denied the request for termination of registration requirements may submit 
an affidavit to the court detailing the reasons the request was denied. 
(i)(1)(A) Ifa person convicted of an offense was not required to register as an 

offender prior to August 1, 2007, because the person was convicted, 

discharged from parole or probation supervision or discharged from 
incarceration without supervision prior to January 1, 1995, for an offense 
now classified as a sexual offense, the person may file a request for 
termination of registration requirements with TBI headquarters in Nash- 
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ville, no sooner than five (5) years from August 1, 2007, or the date the 

person first registered with the SOR, whichever date is later. 

(B) The procedure, criteria for removal and other requirements of this 
section shall otherwise apply to an offender subject to removal after five (5) 
years as specified in subdivision (i)(1)(A). 

(2) If a person convicted of an offense was not required to register as an 
offender prior to August 1, 2007, because the person was convicted, dis- 
charged from parole or probation supervision or discharged from incarcera- 
tion without supervision prior to January 1, 1995, for an offense now 
classified as a violent sexual offense, the person shall continue to comply 
with the registration, verification and tracking requirements for the life of 
that offender. 

(3)(A) Ifa person convicted of an offense was not required to register as an 

offender prior to July 1, 2010, for an offense now classified as a sexual 

offense, the person may file a request for termination of registration 

requirements with TBI headquarters in Nashville, no sooner than five (5) 

years from July 1, 2010, or the date the person first registered with the 

SOR, whichever date is later. 

(B) The procedure, criteria for removal and other requirements of this 
section shall otherwise apply to an offender subject to removal after five (5) 
years as specified in subdivision (i)(3)(A). 

(C) Ifa person convicted of an offense was not required to register as an 
offender prior to July 1, 2010, for an offense now classified as a violent 
sexual offense, the person shall continue to comply with the registration, 
verification and tracking requirements for the life of that offender. 

(4) Unless otherwise authorized by law, a person required to register as 
any form of a sexual offender in this state due to a qualifying offense from 
another jurisdiction which is classified as a sexual offense in this state may 
apply for removal from the registry pursuant to subdivision (a)(1) following 
the later of: 

(A) Ten (10) years from the date of termination of active supervision or 
probation, parole or any other alternative to incarceration, or after 
discharge from incarceration without supervision; or 

(B) Five (5) years after being added to the Tennessee sexual offender 
registry. 

(j)(1) Violent juvenile sexual offenders who are currently registered as such 
and who receive a subsequent adjudication in juvenile court or a court 
having juvenile court jurisdiction for one of the offenses listed in § 40-39- 
202(29) or a crime that if committed in this state would require registration 
shall be required to register for life. Information concerning the violent 
juvenile sexual offender who commits a subsequent offense listed in § 40- 
39-202(29), which was formerly considered confidential under § 40-39- 
206(e), shall be deemed public information once the offender reaches the 
offender’s eighteenth birthday. 

(2) Violent juvenile sexual offenders who are currently registered as such 
and who, upon reaching the age of eighteen (18), are convicted of a sexual 
offense as set out in § 40-39-202(20) or a violent sexual offense as set out in 
§ 40-39-202(31) shall be required to register for life. Information concerning 
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the violent juvenile sexual offender who commits a subsequent offense listed 
in § 40-39-202(20) or § 40-39-202(31), which was formerly considered 
confidential under § 40-39-206(e), shall be deemed public information. 

(3) Violent juvenile sexual offenders who reach the age of twenty-five (25), 
and who have not been adjudicated or convicted of a subsequent qualifying 
offense as set out in subdivisions (j)(1) and (2) or any offense set out in 
subdivision (g)(2)(C), shall be eligible for termination from the SOR. Upon 
reaching the age of twenty-five (25), the violent juvenile sexual offender may 
apply for removal from the SOR by use of a form created by the TBI. The 
form will contain a statement, sworn to by the offender under the penalty of 
perjury, that the offender has not been convicted of or adjudicated delinquent 
of any of the offenses set out in subdivisions (j)(1) and (2) or any offense set 
out in subdivision (g)(2)(C). 

(4) TBI shall also conduct fingerprint-based state and federal criminal 
history checks to determine whether the violent juvenile sexual offender has 
been convicted of or adjudicated on any prohibited crimes as set out in 
subdivisions (j)(1) and (2) or any offense set out in subdivision (g)(2)(C), 


including crimes committed in other jurisdictions. 

(5) If the violent juvenile sexual offender has not been convicted or 
adjudicated delinquent in any of the prohibited crimes, the offender shall be 
removed from the sex offender registry. 


History. 

Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 
2006, ch. 890, § 18; 2008, ch. 1164, § 7; 2010, 
ch. 1138, § 11; 2011, ch. 483, § 15; 2014, ch. 
744, § 2; 2014, ch. 770, §§ 2, 3; 2015, ch. 284, 
§§ 2, 3; 2015, ch. 469, § 2; 2019, ch. 502, §§ 1, 
2) 


Compiler’s Notes. 

Acts 2004, ch. 921, § 3 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of former part 1 (§§ 40-39-101 — 
40-39-111), as such part existed on July 31, 
2004, shall be revived and take full force and 
effect; and further provided that: “It is the 
intent of the general assembly that, if this act is 
declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state.” 

Acts 2004, ch. 921, § 4 provided that all 
sexual offenders who were, prior to August 1, 
2004, subject to the provisions of title 40, chap- 
ter 39, part 1, shall, on and after August 1, 
2004, be subject to the provisions of title 40, 
chapter 39, part 2, created by that act. 

Acts 2005, ch. 316, § 2 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of title 40, chapter 39, part 1, as 
such part existed on July 31, 2004, shall be 
revived and take full force and effect. It is the 
intent of the General Assembly that, if this act 
is declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state. 


Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 744 
took effect on April 21, 2014. 

Acts 2015, ch. 284, § 4 provided that the act, 
which amended (a)(1) and added (a)(3), shall 
apply to acts committed on or after July 1, 
2015. 

Acts 2019, ch. 502, § 3 provided that the act, 
which amended this section, is declared to be 
remedial in nature and to that end applies to 
any person sentenced pursuant to § 40-35-313 
prior to May 24, 2019. The act does not create 
an affirmative duty for the Tennessee bureau of 
investigation (TBl) to review its records or 
notify any person to whom this act applies; 
however, upon request, the TBI shall verify the 
record of any person to whom the act applies 
and, if appropriate, shall remove the person’s 
name from the registry and notify the person 
that the person is no longer required to comply 
with the Tennessee Sexual Offender and Vio- 
lent Sexual Offender Registration, Verification 
and Tracking Act of 2004. 


Amendments. 

The 2019 amendment, in (a)(1), inserted “un- 
less a plea was taken in conjunction with § 40- 
35-313,” preceding “no sooner than”, inserted a 
comma following “parole”, and added the sec- 
ond sentence; and in (c), deleted “If it is deter- 
mined that the offender has not been convicted 
of any additional sexual offenses or violent 
sexual offenses during the ten-year period and 
that the offender has substantially complied 
with this part and former part 1 of this chapter 


40-39-208 


[repealed],” from the beginning, substituted 
“an” for “the” preceding “offender’s name”, sub- 
stituted “if it is determined that:” for a period at 
the end; and added (c)(1)-(c)(3). 


Effective Dates. 
Acts 2019, ch. 502, § 4. May 24, 2019. 
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Cross-References. 

Alternative sentencing, § 40-35-104. 

Perjury, title 39, ch. 16, part 7. 

Prior conviction, defined, § 40-35-108. 
Probation, paroles and pardons, title 40, ch. 
28. . 


NOTES TO DECISIONS 


1. Appeal Dismissed. 

When defendant, after pleading guilty to ag- 
gravated statutory rape, completed judicial di- 
version and charges were dismissed with preju- 
dice, defendant’s appeal of an order finding no 
jurisdiction to order defendant’s removal from 
the sexual offender registry was dismissed be- 


cause, upon dismissal, there was no criminal 
case for an appellate court to review, as the trial 
court then had no subject matter or personal 
jurisdiction, and defendant had no appeal as of 
right. State v. Seymour, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 253 (Tenn. Crim. App. 
Apr. 22, 2019). 


40-39-208. Violations — Penalty — Venue — Providing records for 
prosecution. 


(a) It is an offense for an offender to knowingly violate any provision of this 
part. Violations shall include, but not be limited to: 

(1) Failure of an offender to timely register or report; 

(2) Falsification of a TBI registration form; 

(3) Failure to timely disclose required information to the designated law 
enforcement agency; 

(4) Failure to sign a TBI registration form; 

(5) Failure to pay the annual administrative costs, if financially able; 

(6) Failure to timely disclose status as a sexual offender or violent sexual 
offender to the designated law enforcement agency upon reincarceration; 

(7) Failure to timely report to the designated law enforcement AREDCY, 
upon release after reincarceration; 

(8) Failure to timely report to the designated law enforcement agency 
following reentry in this state after deportation; 

(9) Failure to timely report to the offender’s designated law enforcement 
agency when the offender moves to another state; and 

(10) Conviction of a new sexual offense, violent sexual offense, or violent 
juvenile sexual offense. 

(b) A violation of this part is a Class E felony. No person violating this part 
shall be eligible for suspension of sentence, diversion or probation until the 
minimum sentence is served in its entirety. 

(c) The first violation of this part is punishable by a fine of not less than 
three hundred fifty dollars ($350) and imprisonment for not less than ninety 
(90) days. 

(d) Asecond violation of this part is punishable by a fine of not less than six 
hundred dollars ($600) and imprisonment for not less than one hundred eighty 
(180) days. 

(e) Athird or subsequent violation of this part is punishable by a fine of not 
less than one thousand one hundred dollars (31, 100) and imprisonment for not 
less than one (1) year. 

(f) A violation of this part is a continuing offense. If an offender is required 
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to register pursuant to this part, venue lies in any county in which the offender 
may be found or in any county where the violation occurred. 

(g) In a prosecution for a violation of this section, upon the request of a 
district attorney general, law enforcement agency, the department of correc- 
tion or its officers or a court of competent jurisdiction and for any lawful 
purpose permitted by this part, the records custodian of SOR shall provide the 
requesting agency with certified copies of specified records being maintained in 
the registry. ; 

(h) The records custodian providing copies of records to a requesting agency, 
pursuant to subsection (g), shall attach the following certification: 

1 , HAVING BEEN APPOINTED BY THE DIRECTOR OF THE 
TENNESSEE BUREAU OF INVESTIGATION AS CUSTODIAN OF THE 
BUREAU’S CENTRALIZED RECORDS SYSTEM OF SEXUAL AND VIO- 
LENT SEXUAL OFFENDERS, REGISTRATION, VERIFICATION AND 
TRACKING INFORMATION (SOR), HEREBY CERTIFY THAT THIS ISA 
TRUE AND CORRECT COPY OF THE RECORDS MAINTAINED WITHIN 
SAID REGISTRY. 

SIGNATURE TIT boa ATH 324: 

AFFIX THE BUREAU SEAL HERE 
(i) Sexual offender, violent sexual offender and violent juvenile sexual 

offender registry files and records maintained by the TBI may be digitized. A 
digitized copy of any original file or record in the TBI’s possession shall be 
deemed to be an original for all purposes, including introduction into evidence 
in all courts or administrative agencies. 

(j) Notwithstanding any law to the contrary, a violent juvenile sexual 
offender who knowingly violates this part commits a delinquent act as defined 


by the juvenile code. 


History. 

Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 
2006, ch. 890, § 19; 2008, ch. 1164, § 8; 2009, 
ch. 145, § 1; 2011, ch. 483, §§ 16, 17; 2012, ch. 
727, § 49; 2019, ch. 232, § 1. 


Compiler’s Notes. 

Acts 2004, ch. 921, § 3 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of former part 1 (§§ 40-39-101 — 
40-39-111), as such part existed on July 31, 
2004, shall be revived and take full force and 
effect; and further provided that: “It is the 
intent of the general assembly that, if this act is 
declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state.” 

Acts 2004, ch. 921, § 4 provided that all 
sexual offenders who were, prior to August 1, 
2004, subject to the provisions of title 40, chap- 
ter 39, part 1, shall, on and after August 1, 
2004, be subject to the provisions of title 40, 
chapter 39, part 2, created by that act. 

Acts 2005, ch. 316, § 2 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of title 40, chapter 39, part 1, as 


such part existed on July 31, 2004, shall be 
revived and take full force and effect. It is the 
intent of the General Assembly that, if this act 
is declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state. 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
section (g), shall be fully accomplished on or 
before January 1, 2013. 


Amendments. 
The 2019 amendment added (a)(10). 


Effective Dates. 
Acts 2019, ch. 232, § 2. July 1, 2019. 


Cross-References. 

Delinquent act under juvenile code, § 37-1- 
102. 

Penalty for Class E felony, § 40-35-111. 


40-39-209 


Probation, paroles and pardons, title 40, ch. 
28. 
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NOTES TO DECISIONS 


Analysis 


1. Failure To Report as Sexual Offender. 
2. Evidence Insufficient. 


1. Failure To Report as Sexual Offender. 

Evidence was sufficient to find defendant 
guilty of violating the sexual offender registry’s 
requirements because he was convicted of ag- 
gravated sexual battery in Kansas, which was 
classified in Tennessee as a violent sexual of- 
fense; as he was homeless, he was required to 
report to a probation and parole officer 
monthly; after five months, he quit reporting to 
the officer; he provided written acknowledg- 
ment that he was aware of and understood the 
requirements of the Tennessee Sexual Offender 
and Violent Sexual Offender Registration, Veri- 
fication, and Tracking Act of 2004; and, based 
on his signature on the registration and forms, 
the law presumed he had knowledge of the Act’s 
registration, verification, and tracking require- 
ments. State v. Hoss, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1033 (Tenn. Crim. App. Dec. 
15, 2017), review denied and ordered not pub- 
lished, — S.W.3d —, 2018 Tenn. LEXIS 205 
(Tenn. Apr. 18, 2018). 

Evidence supported defendant’s conviction 
for violation of the sex offender registry, based 


on defendant’s failure to disclose within 48 
hours that defendant was maintaining a sec- 
ondary residence, because, after defendant 
completed an updated sex offender registration 
form, a police investigator attempted to make 
contact with defendant via telephone but was 
only able to exchange voice-mail messages, de- 
fendant was at a parent’s residence in Missis- 
sippi for seven days, and defendant’s extrajudi- 
cial confession was sufficiently corroborated. 
State v. Tywan Montrease Sykes, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 771 (Tenn. Crim. 
App. Oct. 15, 2018). 


2. Evidence Insufficient. 

Without the admission of the bills of sale or 
temporary tags, which were improperly admit- 
ted, the proof showed that defendant reported 
as required; without any proof to show that the 
actual information on the form was false or that 
defendant had the intent to deceive, the evi- 
dence was insufficient to support his conviction 
for perjury, and there was no proof that he 
failed to report a change in information or that 
he falsified any information on the form, and 
thus his convictions were vacated. State v. 
Hicks, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 698 (Tenn. Crim. App. Sept. 13, 2018). 


40-39-209. Removing records from SOR. 


Except as otherwise provided in § 40-39-207(a)-(d), no record shall be 
removed from the SOR, unless ordered by a court of competent jurisdiction as 
part of an expunction order pursuant to § 40-32-101, so long as the offense is 
eligible for expunction under § 40-32-101. 


History. 
Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 
2008, ch. 1164, § 9. 


Compiler’s Notes. 

Acts 2004, ch. 921, § 3 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of former part 1 (§§ 40-39-101 — 
40-39-111), as such part existed on July 31, 
2004, shall be revived and take full force and 
effect; and further provided that: “It is the 
intent of the general assembly that, if this act is 
declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state.” 


40-39-210. Death of offender. 


Acts 2004, ch. 921, § 4 provided that all 
sexual offenders who were, prior to August 1, 
2004, subject to the provisions of title 40, chap- 
ter 39, part 1, shall, on and after August 1, 
2004, be subject to the provisions of title 40, 
chapter 39, part 2, created by that act. 

Acts 2005, ch. 316, § 2 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of title 40, chapter 39, part 1, as 
such part existed on July 31, 2004, shall be 
revived and take full force and effect. It is the 
intent of the General Assembly that, if this act 
is declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state. 


Upon receipt of notice of the death of a registered offender, verified through 
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the registering agency or TBI officials by obtaining a copy of the offender’s 
certificate of death, by checking the social security death index or by obtaining 


a copy of an accident report, the TBI shall remove all data pertaining to the 


deceased offender from the SOR. 


History. 
Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 
2008, ch. 1164, § 10. 


Compiler’s Notes. 

Acts 2004, ch. 921, § 3 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of former part 1 (§§ 40-39-101 — 
40-39-111), as such part existed on July 31, 
2004, shall be revived and take full force and 
effect; and further provided that: “It is the 
intent of the general assembly that, if this act is 
declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state.” 


Acts 2004, ch. 921, § 4 provided that all 
sexual offenders who were, prior to August 1, 
2004, subject to the provisions of title 40, chap- 
ter 39, part 1, shall, on and after August 1, 
2004, be subject to the provisions of title 40, 
chapter 39, part 2, created by that act. 

Acts 2005, ch. 316, § 2 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of title 40, chapter 39, part 1, as 
such part existed on July 31, 2004, shall be 
revived and take full force and effect. It is the 
intent of the General Assembly that, if this act 
is declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state. 


40-39-211. Residential and work restrictions. 


(a)(1) While mandated to comply with the requirements of this chapter, no 
sexual offender, as defined in § 40-39-202, or violent sexual offender as 
defined in § 40-39-202, shall knowingly establish a primary or secondary 
residence or any other living accommodation or knowingly accept employ- 
ment within one thousand feet (1,000') of the property line of any public 
school, private or parochial school, licensed day care center, other child care 
facility, public park, playground, recreation center, or public athletic field 
available for use by the general public. 

(2) For purposes of this subsection (a), “playground” means any indoor or 
outdoor facility that is intended for recreation of children and owned by the 
state, a local government, or a not-for-profit organization, and includes any 
parking lot appurtenant to the indoor or outdoor facility. 

(b) No sexual offender, violent sexual offender, or violent juvenile sexual 
offender, as those terms are defined in § 40-39-202, shall knowingly: 

(1) Reside within one thousand feet (1,000') of the property line on which 
the offender’s former victims or the victims’ immediate family members 
reside; 

(2) Come within one hundred feet (100’) of any of the offender’s former 
victims, except as otherwise authorized by law; or 

(3) Contact any of the offender’s former victims or the victims’ immediate 
family members without the consent of the victim or consent of the victim’s 
parent or guardian if the victim is a minor being contacted by telephone, in 
writing, by electronic mail, internet services or any other form of electronic 
communication, unless otherwise authorized by law. 

(c) While mandated to comply with the requirements of this part, no sexual 
offender or violent sexual offender, whose victim was a minor, shall knowingly 
reside or conduct an overnight visit at a residence in which a minor resides or 
is present. Notwithstanding this subsection (c), the offender may reside, 
conduct an overnight visit, or be alone with a minor if the offender is the parent 
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of the minor, unless one (1) of the following conditions applies: 

(1) The offender’s parental rights have been or are in the process of being 
terminated as provided by law; 

(2) Any minor or adult child of the offender was a victim of a sexual 
offense or violent sexual offense committed by the offender; or 

(3) The offender has been convicted of a sexual offense or violent sexual 
offense the victim of which was a child under twelve (12) years of age. 
(d)(1) No sexual offender, as defined in § 40-39-202, or violent sexual 
offender, as defined in § 40-39-202, shall knowingly: 

(A) Be upon or remain on the premises of any building or grounds of any 
public school, private or parochial school, licensed day care center, other 
child care facility, public park, playground, recreation center or public 
athletic field available for use by the general public in this state when the 
offender has reason to believe children under eighteen (18) years of age are 
present; 

(B) Stand, sit idly, whether or not the offender is in a vehicle, or remain 
within one thousand feet (1,000’) of the property line of any building 
owned or operated by any public school, private or parochial school, 
licensed day care center, other child care facility, public park, playground, 
recreation center or public athletic field available for use by the general 
public in this state when children under eighteen (18) years of age are 
present, while not having a reason or relationship involving custody of or 
responsibility for a child or any other specific or legitimate reason for being 
there; or | 

(C) Be in any conveyance owned, leased or contracted by a school, 
licensed day care center, other child care facility or recreation center to 
transport students to or from school, day care, child care, or a recreation 
center or any related activity thereof when children under eighteen (18) 
years of age are present in the conveyance. 

(2) Subdivision (d)(1) shall not apply when the offender: 

(A) Is a student in attendance at the school; 

(B) Is attending a conference with school, day care, child care, park, 
playground or recreation center officials as a parent or legal guardian of a 
child who is enrolled in the school, day care center, other child care center 
or of a child who is a participant at the park, playground or recreation 
center and has received written permission or a request from the school’s 
principal or the facility's administrator; 

(C) Resides at a state licensed or certified facility for incarceration, 
health or convalescent care; or 

(D) Is dropping off or picking up a child or children and the person is the 
child or children’s parent or legal guardian who has provided written 
notice of the parent’s offender status to the school’s principal or a school 
administrator upon enrollment. 

(3) The exemption provided in subdivision (d)(2)(B) shall not apply if the 
victim of the offender’s sexual offense or violent sexual offense was a minor 
at the time of the offense and the victim is enrolled in the school, day care 
center, recreation center or other child care center that is participating in the 
conference or other scheduled event. 
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(e) Changes in the ownership or use of property within one thousand feet 
(1,000') of the property line of an offender’s primary or secondary residence or 
place of employment that occur after an offender establishes residence or 
accepts employment shall not form the basis for finding that an offender is in 
violation of the residence restrictions of this section. 

(f) A violation of this part is a Class E felony. No person violating this part 
shall be eligible for suspension of sentence, diversion or probation until the 
minimum sentence is served in its entirety. 

(g)(1) The first violation of this part is punishable by a fine of not less than 

three hundred fifty dollars ($350) and imprisonment for not less than ninety 

(90) days. 

(2) A second violation of this part is punishable by a fine of not less than 
six hundred dollars ($600) and imprisonment for not less than one hundred 
eighty (180) days. 

(3) A third or subsequent violation of this part is punishable by a fine of 
not less than one thousand one hundred dollars ($1,100) and imprisonment 
for not less than one (1) year. 

(4) A violation of this part due solely to a lack of the written permission 
required pursuant to subdivision (d)(2) shall be punishable by fine only. 
(h)(1)(A) While mandated to comply with the requirements of this part, it is 

an offense for three (3) or more sexual offenders, as defined in § 40-39-202, 

or violent sexual offenders, as defined in § 40-39-202, or a combination 

thereof, to establish a primary or secondary residence together or inhabit 
the same primary or secondary residence at the same time. 

(B) Each sexual offender or violent sexual offender who establishes or 
inhabits a primary or secondary residence in violation of subdivision 
(h)(1)(A) commits a violation of this section. 

(C) Subdivision (h)(1)(A) shall not apply if the residence is located on 

property that is, according to the relevant local, county, or municipal 
zoning law, zoned for a use other than residential or mixed-use. 
(2)(A) No person, corporation, or other entity shall knowingly permit 
three (3) or more sexual offenders, as defined in § 40-39-202, violent 
sexual offenders, as defined in § 40-39-202, or a combination thereof, 
while such offenders are mandated to comply with the requirements of 
this part, to establish a primary or secondary residence in any house, 
apartment or other habitation, as defined by § 39-14-401(1)(A), owned or 
under the control of such person, corporation, or entity. 

(B) Subdivision (h)(2)(A) shall not apply if the residence is located on 
property that is, according to the relevant local, county, or municipal 
zoning law, zoned for a use other than residential or mixed-use. 

(3) This subsection (h) shall not apply to any residential treatment facility 
in which more than three (3) sexual offenders, as defined in § 40-39-202, 
violent sexual offenders, as defined in § 40-39-202, or combination thereof, 
reside following sentencing to such facility by a court or placement in such 
facility by the board of parole for the purpose of in-house sexual offender 
treatment; provided, the treatment facility complies with the guidelines and 
standards for the treatment of sexual offenders established by the sex 
offender treatment board pursuant to § 39-13-704. 
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(i) The restrictions set out in subsections (a)-(d) and (k) shall not apply to a 
violent juvenile sexual offender required to register under this part unless 
otherwise ordered by a court of competent jurisdiction. 

(j) Notwithstanding any law to the contrary, a violent juvenile sexual 
offender who knowingly violates this section commits a delinquent act as 


defined by the juvenile code. 


(k)(1) As used in this subsection (k), unless the context otherwise requires: 


(A)G) “Alone with” means one (1) or more offenders covered by this 
subsection (k) is in the presence of a minor or minors in a private area; 
and 

(a) There is no other adult present in the area; 

(b) There is another adult present in the area but the adult is 
asleep, unconscious, or otherwise unable to observe the offender and 
the minor or minors; 

(c) There is another adult present in the area but the adult present 
is unable or unwilling to come to the aid of the minor or minors or 
contact the proper authorities, if necessary; or 

(d) There is another adult present in the area but the adult is also 
a sexual offender or violent sexual offender mandated to comply with 
the requirements of this part; 

(ii) If the offender is in a private area where the offender has the right 
to be, the offender is not “alone with” a minor or minors if the offender 
is engaged in an otherwise lawful activity and the presence of the minor 
or minors is incidental, accidental, or otherwise unrelated to the 
offender’s lawful activity; and | 
(B)G) “Private area” means in or on any real or personal property, 
regardless of ownership, where the conduct of the offender is not readily 
observable by anyone but the minor or minors alone with the offender; 

(ii) Ifthe private area contains multiple rooms, such as a hotel, motel, 
or other place of temporary lodging, any room, rooms, or other area that 
the offender occupies with a minor or minors and that otherwise meets 


the requirements of this definition shall be considered a private area. 
(2) Unless otherwise permitted by subsection (c), while mandated to 
comply with the requirements of this part, no sexual offender, as defined in 
§ 40-39-202, or violent sexual offender, as defined in § 40-39-202, shall be 
alone with a minor or minors in a private area. 


History. 

Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 
2006, ch. 890, § 20; 2008, ch. 1164, § 11; 2009, 
ch.°597, 33 & 2010,'eh. 750,489 1,'2. 2010." ch. 
1145, § 1; 2011, ch. 308, § 1; 2011, ch. 483, 
§§ 18-20; 2014, ch. 992, § 1; 2015, ch. 516, 
8§ 1, 2, 8; 2018, ch. 643, § 1; 2018, ch. 898, § 1; 
2019, ch. 374, § 1. 


Compiler’s Notes. 

Acts 2004, ch. 921, § 3 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of former part 1 (§§ 40-39-101 — 
40-39-111), as such part existed on July 31, 
2004, shall be revived and take full force and 
effect; and further provided that: “It is the 


intent of the general assembly that, if this act is 
declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state.” 

Acts 2004, ch. 921, § 4 provided that all 
sexual offenders who were, prior to August 1, 
2004, subject to the provisions of title 40, chap- 
ter 39, part 1, shall, on and after August 1, 
2004, be subject to the provisions of title 40, 
chapter 39, part 2, created by that act. 

Acts 2005, ch. 316, § 2 provided that, if the 
provisions of that act are declared to be invalid, 
the provisions of title 40, chapter 39, part 1, as 
such part existed on July 31, 2004, shall be 
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revived and take full force and effect. It is the 
intent of the General Assembly that, if this act 
is declared invalid, the prior law shall immedi- 
ately govern and regulate the registration, veri- 
fication and tracking of sexual offenders in this 
state. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in subdivision (h)(3), are deemed ref- 
erences to the board of parole. 


Amendments. 

The 2019 amendment, in (c), deleted “as 
defined in § 40-39-202,” following “sexual of- 
fender” and following “violent sexual offender”, 
substituted “or conduct an overnight visit at a 
residence in which a minor resides or is pres- 
ent” for “with a minor”, and inserted “, conduct 
an overnight visit,” preceding “or be alone”; and 
added (c)(3). 


Effective Dates. 
Acts 2019, ch. 374, § 2. July 1, 2019. 


Cross-References. 

Delinquent act under juvenile code, § 37-1- 
102. 

Penalty for Class E felony, § 40-35-111. 


Attorney General Opinions. 
The monitoring of sex offenders done by pro- 
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bation and parole officers to ensure compliance 
with the conditions of probation and parole 
does not fit the definition of treatment in T.C.A. 
§ 40-39-211, OAG 06-134, 2006 Tenn. AG 
LEXIS 151 (08/21/06). 

A sex offender may not attend a school func- 
tion, such as a school sporting event, as the 
parent or legal guardian of a child enrolled in 
the school. OAG 14-37, 2014 Tenn. AG LEXIS 
38 (3/27/14). 

T.C.A. § 40-39-211(a)(2) (as amended by Acts 
2014, ch. 992, § 1) does not regulate the con- 
duct of employers and does not prohibit a 
sexual offender hired before July 1, 2014, from 
maintaining employment within a prohibited 
zone. OAG 14-94, 2014 Tenn. AG LEXIS 97 
(10/27/14). 

T. C. A. § 40-39-211(b) prohibits a sexual 
offender from residing within 1,000 feet of the 
offender’s victim even if the offender had estab- 
lished that residence before the sexual offense 
was committed. OAG 15-73, 2015 Tenn. AG 
LEXIS 74 (11/6/2015). 

Depending entirely on the particular facts in 
any given case, the “any other legitimate rea- 
son” exception in T.C.A. § 40-39-211(d)(1)(B) 
may apply to allow a sex offender to visit a 
government office to seek or receive services 
from that office, even if the office is located 
within 1,000 feet of a prohibited location. OAG 
16-35, 2016 Tenn. AG LEXIS 35 (8/30/2016). 


40-39-212. Registration requirement. 


(a) Upon the court’s acceptance of a defendant’s entry of a plea of guilty or 
a finding of guilt by a jury or judge after trial, and, notwithstanding the 
absence of a final sentencing and entry of a judgment of conviction, any 
defendant who is employed or practices a vocation, establishes a primary or 
secondary residence or becomes a student in this state and who enters a plea 
of guilty to a sexual offense as defined by § 40-39-202 or a violent sexual 
offense as defined by § 40-39-202, shall be required to register with a 
registering agency. 

(b) Notwithstanding the absence of a final sentencing and entry of a 
judgment of conviction, any defendant who is employed or practices a vocation, 
establishes a primary or secondary residence or becomes a student in this state 
and who enters a plea of guilty to an offense in another state, county or 
jurisdiction that may result in a conviction of a sexual offense as defined by 
§ 40-39-202 or a violent sexual offense as defined by § 40-39-202, shall be 
required to register with a registering agency. 

(c) Upon the court’s acceptance of a defendant’s entry of a plea of guilty, and 
notwithstanding the absence of a final sentencing and entry of a judgment of 
conviction, any defendant from another state who enters a plea of guilty to an 
offense in this state that may result in a conviction of a sexual offense as 
defined by § 40-39-202 or a violent sexual offense as defined by § 40-39-202, 
shall be required to register with a registering agency. 
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(d) This part shall apply to offenders who received diversion under § 40- 
35-313 or its equivalent in any other jurisdiction. 


+ 


History. 
Acts 2007, ch. 451, § 1; 2008, ch. 1164, § 12; 
2010, ch. 1138, § 12. 


40-39-213. Possession of offender identification required. 


(a) Every offender required to register pursuant to this part who is a 
resident of this state, and who is eligible, shall be responsible for obtaining a 
valid driver license or photo identification card that has been properly 
designated by the department of safety pursuant to § 55-50-353. Every 
offender eligible to receive the license or identification card shall always have 
the license or identification card in the offender’s possession. If the offender is 
ineligible to be issued a driver license or photo identification card, the 
department shall provide the offender some other form of identification card or 
documentation that, if it is kept in the offender’s possession, will satisfy the 
requirements of this section and § 55-50-3538; such identification must be kept 
in the offender’s possession at all times. If any offender is determined to be 
indigent, an identification card or other documentation in lieu of an identifi- 
cation card shall be issued to the offender at no cost. 

(b) A violation of this section is a Class E felony punishable by fine only of 
not less than two hundred fifty dollars ($250). 

(c) Every offender required to register pursuant to this part shall have 
obtained the documentation required by this section and presented it to the 
offender’s registering agency no later than sixty (60) days from the date in 
which such person is required to register pursuant to this part. 

(d) Notwithstanding any provision of this section to the contrary, no violent 
juvenile sexual offender shall be required to obtain a photo identification card 
or a valid driver license that has been properly designated by the department 
of safety pursuant to § 55-50-3538, until such violent juvenile sexual offender 
attains eighteen (18) years of age. 


History. Cross-References. 
Acts 2008, ch. 1143, § 1; 2010, ch. 1138, Penalty for Class E felony, § 40-35-111. 
§§ 13-15; 2011, ch. 483, § 21. 


40-39-214. Providing information in registry. 


(a) Except as provided in subsection (c), immediately after an offender 
registers or updates a registration, TBI shall provide all information in the 
registry about the offender that is made public pursuant to § 40-39-206(d) to 
the following: 

(1) The United States attorney general, who shall include that informa- 
tion in the national sex offender registry or other appropriate databases; 

(2) Appropriate law enforcement agencies, including probation and parole 
offices, and each school and public housing agency, in each area in which the 

individual resides, is an employee, establishes a physical presence or is a 

student; 
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(3) Each jurisdiction where the sex offender resides, is an employee, 
establishes a physical presence or is a student and each jurisdiction from or 
to which a change of residence, employment or student status occurs; 

(4) Any agency responsible for conducting employment-related back- 
ground checks; 

(5) Social service entities responsible for protecting minors in the child 
welfare system; 

(6) Volunteer organizations in which contact with minors or other vulner- 
able individuals might occur; and 

(7) Any organization, company or individual who requests such notifica- 
tions pursuant to procedures established by TBI. 

(b) In addition to the information provided pursuant to subsection (a), TBI 
shall provide all information in the registry about the offender, regardless of 
whether the information is made public pursuant to § 40-39-206(d), to the 
organization described in subdivision (a)(1) and appropriate law enforcement 
agencies. 

(c) Notwithstanding subsection (a), TBI is not required to provide informa- 
tion to an organization or individual described in subdivision (a)(6) or (a)(7) 
more frequently than once every five (5) business days and an organization in 
subdivision (a)(6) or (a)(7) may elect to receive notification less frequently than 
five (5) business days. 


History. 
Acts 2008, ch. 1164, § 13; 2011, ch. 483, § 22. 


40-39-215. Offenses — Sexual offenders, violent sexual offenders, or 
violent juvenile sexual offenders — Defense. 


(a) While mandated to comply with the requirements of this chapter, it is an 
offense for a sexual offender, violent sexual offender or a violent juvenile sexual 
offender, as those terms are defined in § 40-39-202, whose victim was a minor, 
to knowingly: 

(1) Pretend to be, dress as, impersonate or otherwise assume the identity 
of a real or fictional person or character or a member of a profession, vocation 
or occupation while in the presence of a minor or with the intent to attract 
or entice a minor to be in the presence of the offender; 

(2) Engage in employment, a profession, occupation or vocation, regard- 
less of whether compensation is received, that the offender knows or should 
know will cause the offender to be in direct and unsupervised contact with a 
minor; or 

(3) Operate, whether authorized to do so or not, any vehicle or specific 
type of vehicle, including, but not limited to, an ice cream truck or emergency 
vehicle, for the purpose of attracting or enticing a minor to be in the presence 
of the offender. 

(b) It is a defense to a violation of this section that the offender was the 
parent of the minor in the offender’s presence. 

(c) A violation of this section is a Class A misdemeanor. 
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History. 
Acts 2008, ch. 1164, § 13; 2011, ch. 483, § 23. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
yw be 


40-39-216. Restricting access to public library. 


(a) Public library boards shall have the authority to reasonably restrict the 
access of any person listed on the sexual offender registry. Such authority may 
be delegated by the board to a library administrator. 

(b) In determining the reasonableness of the restrictions, the board shall 
consider the following criteria: 

(1) The likelihood of children being present in the library at the times and 
places to be restricted; 

(2) The age of the victim of the offender; and 

(3) The chilling effect of the use of the library by other patrons if the 
offender is not restricted. 

(c) Nothing in this section shall prevent the board from imposing a total ban 
of the offender’s access to a public library so long as the criteria in subsection 
(b) are considered. 

(d) The restrictions of this section shall be effective upon the mailing of 
notice to the address of the offender as listed on the sexual offender registry. 
The notice shall state with specificity, the time and space restrictions. The 
board, or if so delegated, the library administrator, shall state in the notice 
that the criteria in subsection (b) have been considered. 

(e) A registered sex offender who enters upon the premises of a public 
library in contravention of the restrictions five (5) days after mailing of the 
notice may, at the discretion of the library administrator, be prosecuted for 
criminal trespass pursuant to § 39-14-405. 


History. 
Acts 2011, ch. 287, § 1; 2017, ch. 126, § 15. 


40-39-217. Community notification system. 


(a)(1) Any county, metropolitan form of government or municipality may, by 
a two-thirds (24) vote of the legislative body, choose to establish a community 
notification system whereby certain residences, schools and child-care facili- 
ties within the county, metropolitan form of government or municipality are 
notified when a person required to register pursuant to this part as a sexual 
offender or violent sexual offender resides, intends to reside, or, upon 
registration, declares to reside within a certain distance of such residences, 
schools and child-care facilities. 

(2) The legislative body of any county, metropolitan form of government or 
municipality that enacts a community notification system pursuant to this 
subsection (a) may, at the same time as the system is established, enact a 
notification fee of not more than fifty dollars ($50.00) per year from each 
offender in the county, metropolitan form of government or municipality for 
the purpose of defraying the costs of the community notification. The 
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notification fee shall be collected at the same time as the one-hundred-fifty- 

dollar administrative fee collected pursuant to § 40-39-204(b). 

(b) Forms of notification a county, metropolitan form of government or 
municipality may elect to establish include: 

(1) Notification by the sheriffs office or police department to residents, 
schools and child-care facilities located within a specified number of feet 
from the offender’s residence; 

(2) Acommunity notification flyer, whether made by regular mail or hand 
delivered, to all legal residences within the specified area; 

(3) Posting a copy of the notice in a prominent place at the office of the 
sheriff and at the police station closest to the declared residence of the 
offender; 

(4) Publicizing the notice in a local newspaper, or posting electronically, 
including the internet; 

(5) Notifying homeowners associations within the immediate area of the 
declared residence of the offender; or 

(6) Any other method reasonably expected to provide notification. 

(c) Nothing in this section shall be construed as prohibiting the Tennessee 
bureau of investigation, a sheriff, or a chief of police from providing community 
notification under this section electronically or by publication or periodically to 
persons whose legal residence is more than the applicable distance from the 
residence of an offender. 


History. Constitution of Tennessee, Acts 2014, ch. 751 
Acts 2014, ch. 751, § 1. took effect on April 21, 2014. 


Compiler’s Notes. 
Pursuant to Article III, Section 18 of the 


40-39-218. Termination of registration requirements based on status 
as victim of human trafficking, sexual offenses or domestic 
abuse. 


(a) A person who is mandated to comply with the requirements of this part, 
based solely upon a conviction for aggravated prostitution, under § 39-13-516, 
may petition the sentencing court for termination of the registration require- 
ments based on the person’s status as a victim of a human trafficking offense, 
as defined by § 39-13-314, a sexual offense, under title 39, chapter 13, part 5, 
or domestic abuse, as defined by § 36-3-601. 

(b)(1) Upon receiving a petition, the court shall, at least thirty (30) days 

prior to a hearing on the petition, cause the office of the district attorney 

general responsible for prosecuting the person to be notified of the person’s 
petition for release from the registration requirements. Upon being notified, 
the district attorney general shall conduct a criminal history check on the 
person to determine if the person has been convicted of a sexual offense or 
violent sexual offense during the period the person was required to comply 
with the requirements of this part. The district attorney general shall report 
the results of the criminal history check to the court, together with any other 
comments the district attorney general may have concerning the person’s 
petition for release. The district attorney general may also appear and 
testify at the hearing in lieu of, or in addition to, submitting written 
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comments. 

(2) Notwithstanding subdivision (b)(1), a petition for termination of the 
registration requirements mandated by this part may be filed at any time 
following a verdict or finding of guilty. If the petition is filed prior to the 
sentencing hearing required by § 40-35-209, the court shall combine the 
hearing on the petition with the sentencing hearing. When the petition is 
filed prior to the sentencing hearing, the thirty-day notice requirement 
imposed pursuant to subdivision (b)(1) shall not apply; provided, however, 
that the district attorney general’s office shall be given notice of the petition 
and reasonable time to comply with the requirements of subdivision (b)(1). 
(c)(1) If the report of the district attorney general indicates that the 
petitioner has been convicted of a sexual offense or violent sexual offense 
while mandated to comply with the requirements of this part, the court shall 
deny the petition without conducting a hearing. 

(2) If the report of the district attorney general indicates that the 
petitioner has not been convicted of a sexual offense or violent sexual offense 
while mandated to comply with the requirements of this part, the court shall 
conduct a hearing on the petition. At the hearing, the court shall call such 
witnesses, including, if applicable, an examining psychiatrist or licensed 
psychologist with health service designation or the prosecuting district 
attorney general, as the court deems necessary to reach an informed and just 
decision on whether the petitioner should be released from the requirements 
of this part. The petitioner may offer such witnesses and other proof at the 
hearing as is relevant to the petition. 

(3) Ifa petition for release from the requirements of this part is denied by 
the court, the person may not file another such petition for a period of three 
(3) years. 

(4) If the court determines that the petitioner has been a victim of a 
human trafficking offense, as defined by § 39-13-314, sexual offense, under 
title 39, chapter 13, part 5, or domestic abuse, as defined by § 36-3-601, and 
that the person should not be required to comply with the requirements of 
this part, the court shall grant the petition. 

(d) Upon the court’s order granting the petition, the petitioner shall file a 
request for termination of registration requirements with the Tennessee 
bureau of investigation headquarters in Nashville, pursuant to § 40-39-207. 


History. 
Acts 2015, ch. 469, § 1. 


PART 3 
TENNESSEE SERIOUS AND VIOLENT SEX OFFENDER 
MONITORING PILOT PROJECT ACT 
40-39-3011. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Serious offender” means any person who is convicted in this state, on 
or after July 1, 2004, of any offense that may cause “serious bodily injury” as 
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defined in § 39-11-106. “Serious offender” includes any person who is 
convicted in any other jurisdiction of any offense that would constitute a 
serious offense as defined in this part. “Serious offender” also includes any 
person who has been released on probation or parole following a conviction 
for any serious offense, as defined in this part, to the extent that the person 
continues to be subject to active supervision by the department of correction; 
(2) “Sexual offense” means any of the crimes enumerated in § 40-39- 
202(20), including specifically: 
(A) The commission of any act that constitutes the criminal offense of: 
(i) Aggravated rape, under § 39-13-502; 
Gi) Rape, under § 39-13-503; 
Gi) Aggravated sexual battery, under § 39-13-504; 
(iv) Sexual battery, under § 39-13-505; 
(v) Statutory rape, under § 39-13-506; 
(vi) Sexual exploitation of a minor, under § 39-17-1003; 
(vii) Aggravated sexual exploitation of a minor, under § 39-17-1004; 
(viii) Especially aggravated sexual exploitation of a minor, under 
§ 39-17-1005; 
(ix) Incest, under § 39-15-302; 
(x) Rape of a child, under § 39-13-522; 
(xi) Sexual battery by an authority figure, under § 39-13-527; 
(xi1) Solicitation of a minor, under § 39-13-528; 

(B) Criminal attempt, under § 39-12-101, solicitation, under § 39-12- 
102, or conspiracy, under § 39-12-1038, to commit any of the offenses 
enumerated within subdivision (2)(A); or 

(C) Criminal responsibility under § 39-11-402(2) for facilitating the 
commission under § 39-11-403 of, or being an accessory after the fact 
under, § 39-11-411 to any of the offenses enumerated in subdivision (2)(A); 
and 
(3) “Violent sexual offender” means any person who is convicted in the 

state, on or after July 1, 2004, of any sexual offense, as defined in subdivision 
(2) or § 40-39-202; or any person who is convicted in any other jurisdiction 
of any offense that would constitute a sexual offense in Tennessee. “Violent 
sexual offender” also includes any person who has been released on proba- 
tion or parole following a conviction for any sexual offense, as defined in 
subdivision (2), to the extent that the person continues to be subject to active 
supervision by the department of correction as defined in law. For the 
purposes of this section, “violent sexual offender” may include offenders 
whose sexual offense was reduced by virtue of a plea agreement. 


History. 
Acts 2004, ch. 899, § 5; 2006, ch. 890, § 21; 
2012, ch. 727, § 50. 


Compiler’s Notes. 

Acts 2004, ch. 899, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Serious and Violent Sex Offender Moni- 
toring Pilot Project Act.” 

Acts 2004, ch. 899, § 2 provided that: “(a) It 
is the intent of the general assembly in enact- 


ing the “Tennessee Serious and Violent Sex 
Offender Monitoring Pilot Project Act’ to utilize 
the latest technological solutions to monitor 
and track serious criminal offenders and vio- 
lent sex offenders in a limited number of coun- 
ties selected for the purpose of providing a 
cross-section of Tennessee in terms of location, 
population and geography. 

“(b) In addition to providing this state with a 
more efficient and accurate method of monitor- 
ing and tracking these serious and predatory 
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criminals, the purpose of the pilot project is to 
collect at least twelve (12) months of data on 
the experience of such a monitoring and track- 
ing system in this state. This data will better 
enable the governor and general assembly to 
accurately determine the success or failure of 
such a program, whether it is worth the expen- 
diture necessary to administer it and whether 
to expand the pilot project into a statewide 
program.” 

Acts 2004, ch. 899, § 3 provided that: “The 
general assembly hereby finds and declares the 
following: 

“(a) The United States department of justice 
has published confirmed statistics that over 
sixty percent (60%) of serious and violent sex 
offenders in state prisons have a prior convic- 
tion history and that the number of prisoners 
convicted for violent sexual assault has in- 
creased by an annual percentage of fifteen 
percent (15%) each year since 1980; 

“(b) Criminals who commit serious and vio- 
lent sexual crimes have shown unusually high 
recidivism rates, thereby posing an unaccept- 
able level of risk to the community; 

“(c) Intensive supervision of serious offend- 
ers and violent sex offenders is a crucial ele- 
ment to both the rehabilitation of the released 
convict and the safety of the surrounding 
community; 

“(d) Mature technological solutions now ex- 
ist to provide improved supervision and behav- 
ioral control of serious offenders and violent sex 
offenders following their release; 

“(e) These solutions can now also provide 
law enforcement and correctional professionals 
with significant new tools for electronic corre- 
lation of the constantly-updated geographic lo- 
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cation of supervised serious offenders and vio- 
lent sexual offenders following their release 
with the geographic location of reported crimes, 
both to possibly link released offenders to 
crimes or to possibly exclude released offenders 
from ongoing criminal investigations; and 

“(f) Continuous twenty-four (24) hours a day, 
seven (7) days a week electronic monitoring of 
those convicted of serious and violent sexual 
offenses is a valuable and reasonable require- 
ment for those convicts who are placed on 
probation; who have failed to register as a 
sexual offender as required by law; or who have 
been released from incarceration while they 
remain under the active supervision of the 
department of correction, the board of proba- 
tion and parole, or other state and local agen- 
cies.” 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended the 
definitions of “serious offender” and “violent 
sexual offender”, shall be fully accomplished on 
or before January 1, 2013. 


Cross-References. 
Probation, paroles and pardons, title 40, ch. 
28. 


Law Reviews. 

GPS Monitoring of Domestic Violence Of- 
fenders in Tennessee: Generating Problems 
Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 


NOTES TO DECISIONS 


1. Constitutionality. 

Tennessee Sexual Offender and Violent 
Sexual Offender Registration, Verification, and 
Tracking Act of 2004, T.C.A. § 40-39-201 et 
seq., and the Tennessee Serious and Violent Sex 
Offender Monitoring Pilot Project Act, T.C.A. 
§ 40-39-301 et seq., do not violate the ex post 
facto clause of the U.S. Constitution. Doe v. 


Bredesen, 507 F.3d 998, 2007 FED App. 456P, 
2007 U.S. App. LEXIS 26630 (6th Cir. Nov. 16, 
2007), rehearing denied, 521 F.3d 680, 2008 
FED App. 131P (6th Cir.), 2008 U.S. App. 
LEXIS 5907 (6th Cir. 2008), cert. denied, 555 
U.S. 921, 172 L. Ed. 2d 210, 129 S. Ct. 287, — 
U.S. —, 77 U.S.L.W. 3206, 2008 U.S. LEXIS 
6350 (U.S. 2008). 


40-39-302. Establishment of program — Promulgation of guidelines — 


Duties. 


(a) The department of correction is authorized to establish a serious 
offender and violent sexual offender monitoring program and to promulgate 
guidelines governing it, consistent with this part. 

(b) The department of correction shall carry out the following duties: 

(1) By December 31, 2004, in consultation with all participating state and 
local law enforcement, the department of correction shall develop imple- 
menting guidelines for the continuous satellite-based monitoring of serious 
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offenders and violent sexual offenders. The system may provide: 

(A) Time-correlated and continuous tracking of the geographic location 
of the subject using a global positioning system based on satellite and 
other location tracking technology; 

(B) Reporting of subject’s violations of prescriptive and proscriptive 
schedule or location requirements. Frequency of reporting may range from 
once-a-day (passive) to near real-time (active); and 

(C) An automated system that provides local and state law enforcement 

with alerts to compare the geographic positions of monitored subjects with 
reported crime incidents and whether the subject was at or near the 
reported crime incidents. These alerts will enable authorities to include or 
exclude monitored subjects from an ongoing investigation; 
(2)(A) Prior to June 30, 2005, the department of correction shall contract 
with a single vendor for the hardware services needed to monitor subject 
offenders and correlate their movements to reported crime incidents using 
a system meeting the requirements described in subdivision (b)(1)(C); 

(B) The department of correction’s contract with this vendor may 
provide for services necessary to implement or facilitate any of this part 
including the collection and disposition of the charges and fees provided 
for in this part and § 40-28-201(a)(2) and to allow for the reasonable cost 


of collection of the proceeds. 


History. 
Acts 2004, ch. 899, § 5; 2005, ch. 179, §§ 1, 2; 
Den CO eiawe ol: 


Code Commission Notes. Former subdivi- 
sion (b)(4), concerning the report due April 1, 
2006, regarding the implementation and re- 
sults of the program created by this part, was 
deleted as obsolete by the code commission in 
2014. 


Compiler’s Notes. 

Acts 2004, ch. 899, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Serious and Violent Sex Offender Moni- 
toring Pilot Project Act.” 

Acts 2004, ch. 899, § 2 provided that: “(a) It 
is the intent of the general assembly in enact- 
ing the “Tennessee Serious and Violent Sex 
Offender Monitoring Pilot Project Act’ to utilize 
the latest technological solutions to monitor 
and track serious criminal offenders and vio- 
lent sex offenders in a limited number of coun- 
ties selected for the purpose of providing a 
cross-section of Tennessee in terms of location, 
population and geography. 

“(b) In addition to providing this state with a 
more efficient and accurate method of monitor- 
ing and tracking these serious and predatory 
criminals, the purpose of the pilot project is to 
collect at least twelve (12) months of data on 
the experience of such a monitoring and track- 
ing system in this state. This data will better 
enable the governor and general assembly to 
accurately determine the success or failure of 
such a program, whether it is worth the expen- 


diture necessary to administer it and whether 
to expand the pilot project into a statewide 
program.” 

Acts 2004, ch. 899, § 3 provided that: “The 
general assembly hereby finds and declares the 
following: 

“(a) The United States department of justice 
has published confirmed statistics that over 
sixty percent (60%) of serious and violent sex 
offenders in state prisons have a prior convic- 
tion history and that the number of prisoners 
convicted for violent sexual assault has in- 
creased by an annual percentage of fifteen 
percent (15%) each year since 1980; 

“(b) Criminals who commit serious and vio- 
lent sexual crimes have shown unusually high 
recidivism rates, thereby posing an unaccept- 
able level of risk to the community; 

“(c) Intensive supervision of serious offend- 
ers and violent sex offenders is a crucial ele- 
ment to both the rehabilitation of the released 
convict and the safety of the surrounding 
community; 

“(d) Mature technological solutions now ex- 
ist to provide improved supervision and behav- 
ioral control of serious offenders and violent sex 
offenders following their release; 

“(e) These solutions can now also provide 
law enforcement and correctional professionals 
with significant new tools for electronic corre- 
lation of the constantly-updated geographic lo- 
cation of supervised serious offenders and vio- 
lent sexual offenders following their release 
with the geographic location of reported crimes, 
both to possibly link released offenders to 
crimes or to possibly exclude released offenders 
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from ongoing criminal investigations; and 

“(f) Continuous twenty-four (24) hours a day, 
seven (7) days a week electronic monitoring of 
those convicted of serious and violent sexual 
offenses is a valuable and reasonable require- 
ment for those convicts who are placed on 
probation; who have failed to register as a 
sexual offender as required by law; or who have 
been released from incarceration while they 
remain under the active supervision of the 
department of correction, the board of proba- 
tion and parole, or other state and local agen- 
cies.” 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
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correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 2013. 


Cross-References. 
Probation, paroles and pardons, title 40, ch. 
28. 


Law Reviews. 

GPS Monitoring of Domestic Violence Of- 
fenders in Tennessee: Generating Problems 
Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 


40-39-303. Enrollment in satellite-based monitoring programs as man- 
datory condition of release. 


(a) Notwithstanding any other law, the board of parole may require, as a 
mandatory condition of release for any person convicted of a sexual offense as 
defined in § 40-39-301, that any person so released be enrolled in a satellite- 
based monitoring program for the full extent of the person’s term of parole, 
consistent with the requirements of § 40-39-302. 

(b) The board of parole may require, as a mandatory condition of release for 
any person convicted of a serious offense as defined in this chapter or for other 
offenders as the board deems appropriate, that the person be enrolled in a 
satellite-based monitoring program for the full extent of the person’s term of 
parole, consistent with the requirements of § 40-39-302. 

(c) Offender participation in a location tracking and crime correlation based 
monitoring and supervision program under this section shall be at the 
discretion of the department or as mandated by the board of parole and shall 
conform to the participant payment requirements stated in § 40-39-305 and be 
based upon the person’s ability to pay. 

(d) Notwithstanding any other law, the court shall require any person who 
is, on or after July 1, 2017, placed on probation for an offense that would 
qualify the person as a child rapist or a child sexual predator under § 39-13- 
523(a) and who does not maintain either a primary or secondary residence, to 
enroll in a satellite-based monitoring and supervision program for the full 
extent of the person’s term of probation. 


History. 
Acts 2004, ch. 899, § 5; 2012, ch. 727, § 52; 
ZOLT eh LL 


Compiler’s Notes. 

Acts 2004, ch. 899, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Serious and Violent Sex Offender Moni- 
toring Pilot Project Act.” 

Acts 2004, ch. 899, § 2 provided that: “(a) It 
is the intent of the general assembly in enact- 
ing the “Tennessee Serious and Violent Sex 
Offender Monitoring Pilot Project Act’ to utilize 
the latest technological solutions to monitor 
and track serious criminal offenders and vio- 


lent sex offenders in a limited number of coun- 
ties selected for the purpose of providing a 
cross-section of Tennessee in terms of location, 
population and geography. 

“(b) In addition to providing this state with a 
more efficient and accurate method of monitor- 
ing and tracking these serious and predatory 
criminals, the purpose of the pilot project is to 
collect at least twelve (12) months of data on 
the experience of such a monitoring and track- 
ing system in this state. This data will better 
enable the governor and general assembly to 
accurately determine the success or failure of 
such a program, whether it is worth the expen- 
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diture necessary to administer it and whether 
to expand the pilot project into a statewide 
program.” 

Acts 2004, ch. 899, § 3 provided that: “The 
general assembly hereby finds and declares the 
following: 

“(a) The United States department of justice 
has published confirmed statistics that over 
sixty percent (60%) of serious and violent sex 
offenders in state prisons have a prior convic- 
tion history and that the number of prisoners 
convicted for violent sexual assault has in- 
creased by an annual percentage of fifteen 
percent (15%) each year since 1980; 

“(b) Criminals who commit serious and vio- 
lent sexual crimes have shown unusually high 
recidivism rates, thereby posing an unaccept- 
able level of risk to the community; 

“(c) Intensive supervision of serious offend- 
ers and violent sex offenders is a crucial ele- 
ment to both the rehabilitation of the released 
convict and the safety of the surrounding 
community; 

“(d) Mature technological solutions now ex- 
ist to provide improved supervision and behav- 
ioral control of serious offenders and violent sex 
offenders following their release; 

“(e) These solutions can now also provide 
law enforcement and correctional professionals 
with significant new tools for electronic corre- 
lation of the constantly-updated geographic lo- 
cation of supervised serious offenders and vio- 
lent sexual offenders following their release 
with the geographic location of reported crimes, 
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both to possibly link released offenders to 
crimes or to possibly exclude released offenders 
from ongoing criminal investigations; and 

“(f) Continuous twenty-four (24) hours a day, 
seven (7) days a week electronic monitoring of 
those convicted of serious and violent sexual 
offenses is a valuable and reasonable require- 
ment for those convicts who are placed on 
probation; who have failed to register as a 
sexual offender as required by law; or who have 
been released from incarceration while they 
remain under the active supervision of the 
department of correction, the board of proba- 
tion and parole, or other state and local agen- 
cies.” 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 2013. 


Cross-References. 
Probation, paroles and pardons, title 40, ch. 
28. 


Law Reviews. 

GPS Monitoring of Domestic Violence Of- 
fenders in Tennessee: Generating Problems 
Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 


40-39-304. Offense of intentional tampering with, removal of, or van- 
dalism to device — Aiding, abetting or assisting. 


(a) Intentional tampering with, removal of, or vandalism to a device issued 
pursuant to a location tracking and crime correlation based monitoring and 
supervision program described in § 40-39-302 by a person duly enrolled in the 
program is a Class A misdemeanor for the first offense, punishable by 
confinement in the county jail for not less than one hundred eighty (180) days. 
The minimum one hundred eighty-day sentence provided for this Class A 
misdemeanor offense is mandatory, and no person committing the offense shall 
be eligible for suspension of sentence, diversion, or probation until the 
minimum sentence is served in its entirety. A second or subsequent violation 
under this section is a Class E felony. Additionally, if the person violating this 
section is on probation, parole or any other alternative to incarceration, then 
the violation shall also constitute sufficient grounds for immediate revocation 
of probation, parole or other alternative to incarceration. Any violation of this 
section shall result in the imposition of the mandatory release condition 
specified in § 40-39-303(a) and (b). 

(b) Any person who knowingly aids, abets, or assists a person duly enrolled 
in a location tracking and crime correlation based monitoring and supervision 
program described in § 40-39-302 in tampering with, removing or vandalizing 
a device issued pursuant to the program commits a Class A misdemeanor. 


40-39-305 


History. 
Acts 2004, ch. 899, § 5. 


Compiler’s Notes. 

Acts 2004, ch. 899, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Serious and Violent Sex Offender Moni- 
toring Pilot Project Act.” 

Acts 2004, ch. 899, § 2 provided that: “(a) It 
is the intent of the general assembly in enact- 
ing the “Tennessee Serious and Violent Sex 
Offender Monitoring Pilot Project Act’ to utilize 
the latest technological solutions to monitor 
and track serious criminal offenders and vio- 
lent sex offenders in a limited number of coun- 
ties selected for the purpose of providing a 
cross-section of Tennessee in terms of location, 
population and geography. 

“(b) In addition to providing this state with a 
more efficient and accurate method of monitor- 
ing and tracking these serious and predatory 
criminals, the purpose of the pilot project is to 
collect at least twelve (12) months of data on 
the experience of such a monitoring and track- 
ing system in this state. This data will better 
enable the governor and general assembly to 
accurately determine the success or failure of 
such a program, whether it is worth the expen- 
diture necessary to administer it and whether 
to expand the pilot project into a statewide 
program.” 

Acts 2004, ch. 899, § 3 provided that: “The 
general assembly hereby finds and declares the 
following: 

“(a) The United States department of justice 
has published confirmed statistics that over 
sixty percent (60%) of serious and violent sex 
offenders in state prisons have a prior convic- 
tion history and that the number of prisoners 
convicted for violent sexual assault has in- 
creased by an annual percentage of fifteen 
percent (15%) each year since 1980; 

“(b) Criminals who commit serious and vio- 
lent sexual crimes have shown unusually high 
recidivism rates, thereby posing an unaccept- 
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able level of risk to the community; 

“(c) Intensive supervision of serious offend- 
ers and violent sex offenders is a crucial ele- 
ment to both the rehabilitation of the released 
convict and the safety of the surrounding 
community; 

“(d) Mature technological solutions now ex- 
ist to provide improved supervision and behav- 
ioral control of serious offenders and violent sex 
offenders following their release; 

“(e) These solutions can now also provide 
law enforcement and correctional professionals 
with significant new tools for electronic corre- 
lation of the constantly-updated geographic lo- 
cation of supervised serious offenders and vio- 
lent sexual offenders following their release 
with the geographic location of reported crimes, 
both to possibly link released offenders to 
crimes or to possibly exclude released offenders 
from ongoing criminal investigations; and 

“(f) Continuous twenty-four (24) hours a day, 
seven (7) days a week electronic monitoring of 
those convicted of serious and violent sexual 
offenses is a valuable and reasonable require- 
ment for those convicts who are placed on 
probation; who have failed to register as a 
sexual offender as required by law; or who have 
been released from incarceration while they 
remain under the active supervision of the 
department of correction, the board of proba- 
tion and parole, or other state and local agen- 
cies.” 


Cross-References. 

Penalty for Class A misdemeanor, § 40-35- 
111. 

Penalty for Class E felony, § 40-35-111. 

Probation, paroles and pardons, title 40, ch. 
28. 

Revocation of probation, §§ 40-35-310, 40- 
35-311. 


Law Reviews. 

GPS Monitoring of Domestic Violence Of- 
fenders in Tennessee: Generating Problems 
Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 


(a) The department of correction is authorized to assess a daily or monthly 
fee, as the department deems reasonable and necessary to effectuate the 
purposes of this program, from serious offenders and violent sexual offenders 
who are required by the board or the department to participate in the sexual 
offender monitoring program described in § 40-39-302. This fee is intended to 
offset only the costs associated with the time-correlated tracking of the 
geographic location of subjects using the location tracking crime correlation 
system. Fees assessed by the department pursuant to this program may be 
collected in accordance with § 40-39-302(b)(2)(A). 

(b) The department may waive all or any portion of the fees required by this 
section if it determines that an offender is indigent or financially unable to pay 
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all or any portion of the fee. The department shall waive only that portion of 
the surcharge which the offender is financially unable to pay. 


History. 
Acts 2004, ch. 899, § 5; 2012, ch. 727, § 53. 


Compiler’s Notes. 

Acts 2004, ch. 899, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Serious and Violent Sex Offender Moni- 
toring Pilot Project Act.” 

Acts 2004, ch. 899, § 2 provided that: “(a) It 
is the intent of the general assembly in enact- 
ing the “Tennessee Serious and Violent Sex 
Offender Monitoring Pilot Project Act’ to utilize 
the latest technological solutions to monitor 
and track serious criminal offenders and vio- 
lent sex offenders in a limited number of coun- 
ties selected for the purpose of providing a 
cross-section of Tennessee in terms of location, 
population and geography. 

“(b) In addition to providing this state with a 
more efficient and accurate method of monitor- 
ing and tracking these serious and predatory 
criminals, the purpose of the pilot project is to 
collect at least twelve (12) months of data on 
the experience of such a monitoring and track- 
ing system in this state. This data will better 
enable the governor and general assembly to 
accurately determine the success or failure of 
such a program, whether it is worth the expen- 
diture necessary to administer it and whether 
to expand the pilot project into a statewide 
program.” 

Acts 2004, ch. 899, § 3 provided that: “The 
general assembly hereby finds and declares the 
following: 

“(a) The United States department of justice 
has published confirmed statistics that over 
sixty percent (60%) of serious and violent sex 
offenders in state prisons have a prior convic- 
tion history and that the number of prisoners 
convicted for violent sexual assault has in- 
creased by an annual percentage of fifteen 
percent (15%) each year since 1980; 

“(b) Criminals who commit serious and vio- 
lent sexual crimes have shown unusually high 
recidivism rates, thereby posing an unaccept- 
able level of risk to the community; 

“(c) Intensive supervision of serious offend- 


ers and violent sex offenders is a crucial ele- 
ment to both the rehabilitation of the released 
convict and the safety of the surrounding 
community; 

“(d) Mature technological solutions now ex- 
ist to provide improved supervision and behav- 
ioral control of serious offenders and violent sex 
offenders following their release; 

“(e) These solutions can now also provide 
law enforcement and correctional professionals 
with significant new tools for electronic corre- 
lation of the constantly-updated geographic lo- 
cation of supervised serious offenders and vio- 
lent sexual offenders following their release 
with the geographic location of reported crimes, 
both to possibly link released offenders to 
crimes or to possibly exclude released offenders 
from ongoing criminal investigations; and 

“(f) Continuous twenty-four (24) hours a day, 
seven (7) days a week electronic monitoring of 
those convicted of serious and violent sexual 
offenses is a valuable and reasonable require- 
ment for those convicts who are placed on 
probation; who have failed to register as a 
sexual offender as required by law; or who have 
been released from incarceration while they 
remain under the active supervision of the 
department of correction, the board of proba- 
tion and parole, or other state and local agen- 
cies.” 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 2013. 


Law Reviews. 

GPS Monitoring of Domestic Violence Of- 
fenders in Tennessee: Generating Problems 
Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 


40-39-306. Sharing of criminal incident information across state agen- 
cies and with vendor — Correlation reports. 


Notwithstanding any other provision of law, the department of correction, 
the board of parole, the Tennessee bureau of investigation and all local law 
enforcement agencies are specifically authorized to share criminal incident 
information, limited to the time, place and nature of the crime, with each other 
and the vendor selected by the department to carry out the purposes of this 
part, and the department is authorized to direct the vendor so chosen to use 
data collected pursuant to § 40-39-302(b) in preparing correlation reports as 
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described in that subsection for distribution to and use by state and local law 


enforcement agencies. 


History. 
Acts 2004, ch. 899, § 5. 


Compiler’s Notes. 

Acts 2004, ch. 899, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Serious and Violent Sex Offender Moni- 
toring Pilot Project Act.” 

Acts 2004, ch. 899, § 2 provided that: “(a) It 
is the intent of the general assembly in enact- 
ing the ‘Tennessee Serious and Violent Sex 
Offender Monitoring Pilot Project Act’ to utilize 
the latest technological solutions to monitor 
and track serious criminal offenders and vio- 
lent sex offenders in a limited number of coun- 
ties selected for the purpose of providing a 
cross-section of Tennessee in terms of location, 
population and geography. 

“(b) In addition to providing this state with a 
more efficient and accurate method of monitor- 
ing and tracking these serious and predatory 
criminals, the purpose of the pilot project is to 
collect at least twelve (12) months of data on 
the experience of such a monitoring and track- 
ing system in this state. This data will better 
enable the governor and general assembly to 
accurately determine the success or failure of 
such a program, whether it is worth the expen- 
diture necessary to administer it and whether 
to expand the pilot project into a statewide 
program.” 

Acts 2004, ch. 899, § 3 provided that: “The 
general assembly hereby finds and declares the 
following: 

“(a) The United States department of justice 
has published confirmed statistics that over 
sixty percent (60%) of serious and violent sex 
offenders in state prisons have a prior convic- 
tion history and that the number of prisoners 
convicted for violent sexual assault has in- 
creased by an annual percentage of fifteen 
percent (15%) each year since 1980; 

“(b) Criminals who commit serious and vio- 
lent sexual crimes have shown unusually high 
recidivism rates, thereby posing an unaccept- 
able level of risk to the community; 

“(c) Intensive supervision of serious offend- 


¢ 


ers and violent sex offenders is a crucial ele- 
ment to both the rehabilitation of the released 
convict and the safety of the surrounding 
community; 

“(d) Mature technological solutions now ex- 
ist to provide improved supervision and behav- 
ioral control of serious offenders and violent sex 
offenders following their release; 

“(e) These solutions can now also provide 
law enforcement and correctional professionals 
with significant new tools for electronic corre- 
lation of the constantly-updated geographic lo- 
cation of supervised serious offenders and vio- 
lent sexual offenders following their release 
with the geographic location of reported crimes, 
both to possibly link released offenders to 
crimes or to possibly exclude released offenders 
from ongoing criminal investigations; and 

“(f) Continuous twenty-four (24) hours a day, 
seven (7) days a week electronic monitoring of 
those convicted of serious and violent sexual 
offenses is a valuable and reasonable require- 
ment for those convicts who are placed on 
probation; who have failed to register as a 
sexual offender as required by law; or who have 
been released from incarceration while they 
remain under the active supervision of the 
department of correction, the board of proba- 
tion and parole, or other state and local agen- 
cies.” 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Law Reviews. 

GPS Monitoring of Domestic Violence Of- 
fenders in Tennessee: Generating Problems 
Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 

Let’s Talk About Sexting, Baby: A Mens Rea- 
Centered Approach to the Sexting Issue in 
Tennessee (Emily Long), 42 U. Mem. L. Rev. 
1139 (2012). 


TITLE 41 


CORRECTIONAL INSTITUTIONS AND INMATES 


Chapter 


WOONRHAMRWNeE 


. Penitentiary. 

. County Workhouses. 

. Municipal Correctional Houses. 

. Jails and Jailers. 

[Reserved]. 

Restitution. 

. Tennessee Corrections Institute. 

. County Correctional Incentives Act of 1981. 
Community Work Projects for Probationers. 


10. Correction Volunteer Services. 
11. Inmate Reimbursement to the County Act of 1995. 
12. Regional Jail Authority Act. 


13 — 20. 


[Reserved]. 


21. Inmates. 

22. Work Programs. 

23. Interstate Compacts. 

24. Private Prison Contracting Act of 1986. 
25. International Cooperation. 


26 — 50. 


[Reserved]. 


51. Correctional Institutions and Inmates — General Provisions. 


Section 


41-1-101. 
41-1-102. 


41-1-103. 
41-1-104. 
41-1-105. 
41-1-106. 
41-1-107. 
41-1-108. 
41-1-109. 
41-1-110. 
41-1-111. 
41-1-112. 
41-1-113. 
41-1-114. 
41-1-115. 
41-1-116. 
41-1-117. 
41-1-118. 
41-1-119. 
41-1-120. 
41-1-121. 
41-1-122. 
41-1-123. 
41-1-124. 
41-1-125. 
41-1-126. 


CHAPTER 1 
PENITENTIARY 


Part 1. General Provisions 


State prisons — Penitentiary defined — Correctional facilities. 

Administration of correctional system — Personnel — Searches of employees for 
contraband. 

Oath of officers and employees. 

Warden — Duties. 

Reports to commissioner. 

Visits by commissioner. 

Examination of witnesses. 

Insurance on property. 

Repairs and improvements. 

Funds — Accounting — Collections — Expenditures — Surplus. 

Preservation of records. 

Actions by commissioner. 

Report to governor. 

Report to general assembly. 

Persons authorized to possess otherwise prohibited items. 

Qualifications of correction officers. 

Retaking of prisoners absconding from work release or violating furlough agreements. 

Dogs for detecting drugs. 

Urinalysis drug screening program. 

Improvement of penitentiary at Petros. 

Drug testing of certain personnel. 

Chemically dependent county inmates and prisoners — Pilot project — State funds. 

Diversion centers for technical violators. 

Terms of release of out-of-state prisoner incarcerated in Tennessee. 

Local pre-release programs. 

Validated risk and needs assessment. 
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Section 


41-1-127. 


41-1-201. 
41-1-202. 
41-1-203. 


41-1-401. 
41-1-402. 
41-1-403. 
41-1-404. 
41-1-405. 
41-1-406. 
41-1-407. 
41-1-408. 
41-1-409. 
41-1-410. 
41-1-411. 
41-1-412. 
41-1-413. 


41-1-501. 
41-1-502. 


41-1-503. 
41-1-504. 
41-1-505. 
41-1-506. 
41-1-507. 
41-1-508. 
41-1-509. 
41-1-510. 


41-1-601. 
41-1-602. 
41-1-603. 
41-1-604. 
41-1-605. 
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Survey evaluating employment conditions and factors relating to retention of correction 
officers — Annual report. 


Part 2. Women’s Penitentiary 


Female unit established. 
Appointment and qualifications of warden. 
Authority and powers. 


Part 3. [Reserved] 
Part 4. Legislative Guidelines for Correctional Policy 


Legislative findings. 

Labor of inmates. 

Classification system. 

Alternatives in sentencing. 

Impact on local correction systems. 

Early release procedure. 

Training of correctional personnel. 

Medical care. 

Construction of prison facilities. 

Coordinated management philosophy. 

Adding local facilities to corrections system. 

Development of offender reentry programs. 

Intermediate administrative sanctions to manage and assist probationers — Revocation 
of authority. 


Part 5. Reduction of Prison Overcrowding 


Part definitions. 

Report to general assembly on designated capacities and in-house populations — 
Construction of part. 

Certification of excess population — Declaration of prison overcrowding emergency. 

Governor’s powers to reduce overcrowding. 

Selection and release of inmates by board — Powers of board. 

Delayed commitment of felons to department of correction. 

Governor’s report to legislative committees and attorney general and reporter. 

Release eligibility dates for felons in local institutions. 

Transfers of inmates. 

Participation in time reduction programs. 


Part 6. Development District Correction Act 


Short title. 

Establishment. 

Designation of judicial districts — Maximum number of inmates. 
Advisory board. . 

Manner of service of sentence — Application to alter. 


PART 1 
GENERAL PROVISIONS 


41-1-101. State prisons — Penitentiary defined — Correctional facili- 


ties. 


(a) The penitentiary located upon the farm purchased by the state from M. 


S. Cockrill, near Nashville in Davidson County, is the state prison, in which 
convicts sentenced to imprisonment in the penitentiary shall be confined, 
employed and governed, as provided in this title; but they may be confined and 
employed in branch prisons as authorized by law. 

(b) “Penitentiary” means and includes the Tennessee state penitentiary in 


487 PENITENTIARY 41-1-102 
Nashville, Brushy Mountain penitentiary, Fort Pillow state farm and the other 
penal institutions, reformatories, branches and facilities that may hereafter be 
acquired, built, constructed or maintained by the state for the purpose of 
confinement of persons, both male or female, who have been convicted of 
violating the criminal laws of this state and sentenced to imprisonment in the 
penitentiary. 

(c) The state regional correctional facility located in Bledsoe County is 
designated, and shall hereafter be known, as the “Southeastern Tennessee 
State Regional Correctional Facility.” 

(d) The state special needs correctional facility located in the River Bend 
area of Davidson County is designated, and shall hereafter be known, as the 


“Lois M. DeBerry Special Needs Facility.” 


History. 

Code 1858, § 5436; Acts 1895 (Ex. Sess.), ch. 
7, 8% 2 “Shan., § 7453; mod: Code “#1932. 
§ 12062; Acts 1963, ch. 180, § 1; T.C.A. (orig. 
ed.), § 41-101; Acts 1985, ch. 7, § 1; 1992, ch. 
746, § 1. 


Cross-References. 
Administration of department of correction 
institutions, title 4, ch. 6, part 1. 
Compensation of law enforcement officers for 
injury or death, title 7, ch. 51, part 2. 
Erection of prisons authorized, Tenn. Const., 
art! ©, -9N32: 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Pardon and Parole, § 7. 


Law Reviews. 

Liability of State Officials and Prison Corpo- 
rations for Excessive Use of Force Against In- 
mates of Private Prisons, 40 Vand. L. Rev. 983 
(1987). 

The Court in Action: A summary of key cases 
from the U.S. Supreme Court 2000-2001 (Perry 
A. Craft and Arshad (Paku) Khan), 37 No. 9 
Tenn. B.J. 18 (2001). 


Regional state workhouses, title 41, ch. 1, 
part 6. 


41-1-102. Administration of correctional system — Personnel — 
Searches of employees for contraband. 


(a) The chief officer for the government and control of the institutions and 
personnel of the department of correction shall be the commissioner of that 
department, who shall appoint, with the approval of the governor, a competent 
professional staff of employees as necessary to operate the state correctional 
system for adults in accordance with principles and standards accepted in the 
professional field of corrections. 

(b) The commissioner has the authority to appoint, control, dismiss or 
discharge employees of the department, subject to the approval of the governor. 

(c) All employees of the department shall be subject to the orders and 
control of the commissioner and the rules and regulations as may be adopted 
by the commissioner. 

(d)(1) Periodic routine searches for contraband shall be made of all employ- 

ees of the department prior to the entrance of the persons inside the confines 

of a state correctional facility. The searches may be accomplished through 
the use of dogs trained to detect controlled substances and controlled 

substance analogues, by the use of a magnetometer or similar device, by a 

pat-down search by a person of the same sex and by an examination of the 

contents of pockets, bags, purses, packages or other containers. The searches 
shall be conducted uniformly or by systematic random selection. 

(2) Any strip search or other body search more intrusive than as provided 
in subdivision (d)(1) may be made only on the basis of a reasonable suspicion, 
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based on specific objective facts and reasonable inferences drawn from those 
facts in light of experience, that the employee to be searched is then in 
possession of contraband. The search is to be made only on the express 
authority of the highest officer present in the institution, made by one of the 
same sex in a private setting; and the specific objective facts shall be 
disclosed to the employee before the search authorized by this subdivision 
(d)(2) is conducted and shall be reduced to writing and preserved. 

(3) If contraband is found on an employee pursuant to a search authorized 
by either subdivision (d)(1) or (d)(2), the employee may be required to submit 
to an official polygraph examination. Employees of the department of 
correction may not be disciplined or discharged solely on the basis that they 
failed a polygraph examination or solely for refusing to take a polygraph 
examination. 

(4) The department is authorized to promulgate necessary rules and 
regulations pursuant to the Uniform Administrative Procedures Act, com- 
piled in title 4, chapter 5, to implement this subsection (d). The rules shall 
provide detailed guidelines and standards for the manner in which the 
searches authorized by this subsection (d) shall be conducted, the manner 
and conditions under which any polygraph examinations authorized by this 
subsection (d) shall be conducted and the types and extent of disciplinary 
action, if any, that may be taken pursuant to this subsection (d). 

(5) One (1) dog trained to detect controlled substances and controlled 
substance analogues for each grand division and one (1) polygraph machine 
for each grand division shall be utilized by the department for the purposes 
of implementing this subsection (d). 


History. 

Acts 1889, ch. 204, §§ 20, 26; impl. am. Acts 
1895 (Ex. Sess.), ch. 7, §§ 5, 21; impl. am. Acts 
1897, ch. 125, § 1; impl. am. Acts 1915, ch. 3, 
§ 1; impl. am. Acts 1915, ch. 20, §§ 2, 5, 9, 12, 
42; Shan., §§ 7454, 7499; impl. am. Acts 1919, 
ch. 19, §§ 1, 2; impl. am. Acts 1919, ch. 39, 
§§ 1, 2; impl. am. Acts 1923, ch. 7, §§ 2-5, 42, 
43, 60; mod. Code 1932, §§ 12063, 12095; modi- 
fied; Acts 1972, ch. 576, §§ 1, 5; T.C.A. (orig. 
ed.), §§ 41-102, 41-112; Acts 1985 (1st Ex. 
Sess.), ch. 10, § 1; 1989, ch. 278, § 53; 2010, ch. 
810, § 1; 2012, ch. 848, § 36. 


Cross-References. 
Administration of institutions, title 4, ch. 6. 


Commissioner of corrections, powers and du- 
ties, §§ 4-3-602 — 4-3-604. 

Counselors in educational and correctional 
institutions, qualifications, § 8-50-105. 

Department of correction, powers and duties, 
§§ 4-3-606, 4-6-102. 

Grand divisions, title 4, ch. 1, part 2. 

Wardens and superintendents, §§ 4-6-103 — 
4-6-108. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Pardon and Parole, § 7. 


Law Reviews. 
Sex in Prison (Ronald G. Turner), 36 No. 8 
Tenn. B.J. 12 (2000). 


41-1-103. Oath of officers and employees. 


(a) All officers and other persons so employed to control and manage the 
penitentiary for the state shall, before entering upon the discharge of their 
duties, take and subscribe the following oath: 

I do solemnly swear (or affirm) that I will fully, faithfully, impartially, and 


diligently perform all the duties required of me as 


in the 


penitentiary; that I will execute the laws and regulations prescribed for the 
government of the institution, so far as concerns my office; that I will accept 
no bribe, or other compensation during my continuance in office, other than 
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such compensation as is allowed by law; and that I will, on no occasion, ill 
treat or abuse any convict under my care, beyond the punishment ordered by 
law, or the rules and regulations of the institution. 

(b) The oaths of the assistant or deputy commissioners, wardens and 
superintendents shall be filed with the secretary of state. The oaths of all other 
employees shall be filed with the commissioner of correction. 

(c) The violation of this oath by any of the officers or employees shall be 
perjury, punishable as in other cases of perjury. 


History. 

Code 1858, § 5453; Acts 1871, ch. 94, § 8; 
impl. am. Acts 1883, ch. 171, § 20; Acts 1895 
(Ex. Sess.), ch. 7, § 9; Shan., § 7461; mod. Code 
1932, § 12064; T.C.A. (orig. ed.), § 41-103; Acts 
1984, ch. 659, § 1. 


Cross-References. 
Official misconduct, § 39-16-402. 
Perjury, title 39, ch. 16, part 7. 


NOTES TO DECISIONS 


1. Civil Action. 

While violations of oaths of office are punish- 
able as perjury, they do not provide a basis for 
civil actions under Tennessee law; therefore, 
inmate’s complaint based on prison guard’s 


41-1-104. Warden — Duties. 


alleged violation of oath of office failed to state 
a claim upon which relief could be granted 
under 42 U.S.C. § 1983. Pendleton v. Mills, 73 
S.W.3d 115, 2001 Tenn. App. LEXIS 689 (Tenn. 
Ct. App. 2001). 


(a) The warden has the charge and custody of the penitentiary, with the 
land, buildings, tools, implements and every other species of property within 
the precincts of the penitentiary, or appertaining to the penitentiary, under the 
direction and control of the commissioner of correction. 

(b) The custody, welfare, conduct and safekeeping of the inmates shall be 
the responsibility of the warden, who will examine into the affairs of the 
institution daily to assure that proper standards are maintained. 


History. 

Code 1858, §§ 5466, 5467; Shan., 8§ 7486, 
7487; impl. am. Acts 1923, ch. 7, § 42; Code 
1932, §§ 12081, 12082; impl. am. Acts 1955, ch. 
102, § 1; Acts 1972, ch. 576, § 2; Acts 1980, ch. 
755, § 3; T.C.A. (orig. ed.), §§ 41-104 — 41-106; 
Acts 1990, ch. 942, § 2. 


Cross-References. 
Wardens and superintendents, §§ 4-6-103 — 
4-6-108. 


NOTES TO DECISIONS 


1. Limited Conservatorship. 

Trial court properly granted the Tennessee 
Department of Correction (TDOC) a limited 
conservatorship over an inmate and the author- 
ity to consent to forcible treatment on his behalf 
because the order was the least restrictive 
means of furthering TDOC’s compelling inter- 
est; the inmate suffered from a mental illness 
and experienced significant mental health is- 


41-1-105. Reports to commissioner. 


sues that were ameliorated by appropriate 
treatment, and the record contained no evi- 
dence of the actual side effects the inmate 
experienced. State Dep’t of Corr. v. Todd, — 
S.W.3d —, 2017 Tenn. App. LEXIS 223 (Tenn. 
Ct. App. Mar. 31, 2017), review denied and 
ordered not published, — S.W.3d —, 2017 Tenn. 
LEXIS 518 (Tenn. Aug. 17, 2017). 


The commissioner may require stated reports, in writing, from the warden, 
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physician and other officers as to the condition of the establishment and its 


inmates. 


History. 

Code 1858, § 5456 (deriv. Acts 1829, ch. 38, 
§ 12); impl. am. Acts 1871, ch. 94, § 5; impl. 
am. Acts 1895 (Ex. Sess.), ch. 7, § 21; impl. am. 
Acts 1897, ch. 125, § 1;impl. am. Acts 1915, ch. 


o 


§§ 3, 42, 60; Code 1932, § 12066; T.C.A. (orig. 
ed.), § 41-116. 


Cross-References. 
Administration of department of correction 


20, §§ 9, 12; Shan., § 7470; impl. am. Acts institutions, title 4, ch. 6, part 1. 


1919, ch. 39, §§ 1, 2; impl. am. Acts 1923, ch. 7, 


41-1-106. Visits by commissioner. 


The commissioner or the commissioner’s agent shall, once a month, or more 
often if the person thinks it necessary, visit the penitentiary for the purpose of 
determining whether the laws, rules and regulations relative to the operation 
and maintenance of the penitentiary are duly observed, and the officers are 
competent, vigilant and faithful and the inmates properly governed. 


History. am. Acts 1919, ch. 39, §§ 1, 2; impl. am. Acts 


Code 1858, § 5458 (deriv. Acts 1829, ch. 38, 
§ 12); impl. am. Acts 1895 (Ex. Sess.), ch. 7, 
§ 21; impl. am. Acts 1897, ch. 125, § 1; impl. 


1923, ch. 7, §§ 3, 42, 60; Code 1932, § 12067; 
Acts 1980, ch. 913, § 1; T.C.A. (orig. ed.), § 41- 
im hrs 


am. Acts 1915, ch. 20, § 9; Shan., § 7472; impl. 


41-1-107. Examination of witnesses. 


(a) The commissioner of correction is authorized to summon any witness or 
witnesses to appear before the commissioner to testify under oath in regard to 
any matter touching or relative to either the main state penitentiary or branch 
prisons. 

(b) The commissioner is given the right to administer the oath to all the 
witnesses so summoned, or the witnesses may be sworn before any officer 
authorized by law to administer oaths. 


History. 
Acts 1909, ch. 535, § 1; impl. am. Acts 1915, 
ch. 20, §§ 9, 12; Shan., § 7581a1; impl. am. 


41-1-108. Insurance on property. 


Acts 1919, ch. 39, §§ 1, 2; impl. am. Acts 1923, 
ch. 7, § 42; Code 1932, § 12180; impl. am. Acts 
1955, ch. 102, § 1; T.C.A. (orig. ed.), § 41-118. 


The buildings, shops and other property belonging to the state, connected 
with the penitentiary, may be insured by the commissioner. 


History. 
Acts 1889, ch. 204, § 30; impl. am. Acts 1897, 
ch. 125, § 1; impl. am. Acts 1915, ch. 20, §§ 9, 


12; Shan., § 7473; impl. am. Acts 1919, ch. 39, 
§§ 1, 2; Acts 1928, ch. 7, § 42; mod. Code 1932, 
§ 12068; T.C.A. (orig. ed.), § 41-119. 


41-1-109. Repairs and improvements. 


The warden may, with the consent and advice of the commissioner of 


correction, make repairs and improvements and build additional cells, as may 
be necessary, using for those purposes the labor of the inmates as far as 
practicable. ) 
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History. 

Code 1858, § 5468; impl. am. Acts 1895 (Ex. 
Sess.), ch. 7, § 21; impl. am. Acts 1897, ch. 125, 
S° 1; impl “am.” Acts’1915, ch: 20, $$ 9,12: 
Shan., § 7488; impl. am. Acts 1919, ch. 39, 
§§ 1, 2; impl. am. Acts 1928, ch. 7, § 42; Code 


1932, § 12083; impl. am. Acts 1955, ch. 102, 
§ 1; T.C.A. (orig. ed.), § 41-120. 


Cross-References. 
Labor of inmates, § 41-1-402. 
Work programs, title 41, ch. 22. 


41-1-110. Funds — Accounting — Collections — Expenditures — Sur- 
plus. 


(a) It is the duty of the warden to keep a correct account of all moneys 
received or disbursed by the warden for the penitentiary and to lay before the 
commissioner of correction, monthly, a detailed statement thereof. 

(b) The warden of the Tennessee state penitentiary and the warden of the 
Brushy Mountain penitentiary shall transmit on or before Monday of each 
week to the state treasurer all the moneys collected by them from every source 
and shall forward to the commissioner a detailed statement of the collections. 

(c) The state treasurer shall credit the moneys received to separate accounts 
kept in the name of the institution. 

(d)(1) The funds deposited may be used by the commissioner for the 
payment of duly authorized purchases of supplies, goods, wares, merchan- 
dise and produce used in the maintenance or operation of the institutions, 
for the payment of salaries, wages and compensation of employees, for the 
purchase of livestock and equipment for the farms and for new machinery, 
for machinery repairs, for building and for building repairs and for all 
necessary and legitimate expenses connected with or incident to the opera- 
tion of these institutions. 

(2) Any new building or new equipment that will exceed one thousand 
dollars ($1,000) in cost shall be authorized in writing by the commissioner 
before the expenditures can be made. 

(e) Only the surplus after payment of all salaries, wages and expenses shall 
pass into the general funds of the state and be available for its debts, expenses 
and uses. 


History. 

Code 1858, § 5469 (deriv. Acts 1829, ch. 38, 
§ 18); impl. am. Acts 1895 (Ex. Sess.), ch. 7, 
§ 21; impl. am. Acts 1897, ch. 125, § 1; impl. 
am. Acts 1915, ch. 20, § 9; Shan., § 7489; Acts 
1919, ch. 30, § 24; impl. am. Acts 1919, ch. 39, 
§ 5; Acts 1919, ch. 39, § 24; impl. am. Acts 
1923, ch. 7, § 42; Shan. Supp. §§ 312b44- 


41-1-111. Preservation of records. 


312b47; Code 1932, §§ 413-416; 12084; impl. 
am. Acts 1955, ch. 102, § 1; T-C.A. (orig. ed.), 
8§ 41-121 — 41-125. 


Cross-References. 
Administration of correctional institutions, 
funds, §§ 4-6-116 — 4-6-134. 


All registers, returns and other documents relating to the affairs of the 
penitentiary are public documents and shall remain in the penitentiary. The 
warden shall preserve official copies of the warden’s correspondence with the 
governor, commissioner of correction or other public officers and of any official 
communication the warden may receive from them. 


History. 
Code 1858, § 5476; impl. am. Acts 1895 (Ex. 


Sess.), ch. 7, § 21; impl. am. Acts 1897, ch. 125, 
§ 1; impl. am. Acts 1915, ch. 20, §§ 9, 12; 


41-1-112 CORRECTIONAL INSTITUTIONS AND INMATES 492 


Shan., § 7492; impl. am. Acts 1919, ch. 39, 1932, § 12087; impl. am. Acts 1955, ch. 102, 
§§ 1, 2; impl. am. Acts 1923, ch. 7, § 42; Code § 1; T.C.A. (orig. ed.), § 41-126. 


41-1-112. Actions by commissioner. 


(a) The commissioner is authorized to sue and to prosecute suits in the 
commissioner’s own name as the commissioner, with reference to all matters 
pertaining to the penitentiary affairs of the state at the main prison, for the 
enforcement of all contracts made by the commissioner or by the commission- 
er’s authority, for the collection of all debts or demands due the department of 
correction and to protect the property of the state in the commissioner’s charge 
in the department. 

(b)(1) The commissioner is authorized to sue and to prosecute suits: 

(A) For the collection of all demands due on account of the Brushy 
Mountain Coal Mines to enforce all contracts made with the commissioner 
in the name of the Brushy Mountain Coal Mines; 

(B) To protect the Brushy Mountain Coal Mines and coal lands, the 
improvements upon the Brushy Mountain Coal Mines and coal lands and 
all property in the commissioner’s charge in the department; and 

(C) As to any and all matters growing out of the state coal mining 
enterprise. 

(2) These suits shall be brought and prosecuted in the commissioner’s own 
name or in the name of the Brushy Mountain Coal Mines. 


History. Acts 1923, ch. 7, § 42; mod. Code 1932, 

Acts 1903, ch. 278, §§ 1, 2; impl. am. Acts §§ 12070, 12071; T.C.A. (orig. ed.), §§ 41-127, 
1915, ch. 20, § 9; Shan., §§ 7474a1, 7474a2; 41-128. . 
impl. am. Acts 1919, ch. 39, §§ 1, 2; impl. am. 


41-1-113. Report to governor. 


The commissioner shall report to the governor, forthwith, all violations of 
law or omissions or neglect of duty by the warden or other officers and 
employees about the penitentiary. 


History. § 7476; impl. am. Acts 1919, ch. 39, §§ 1, 2; 
Code 1858, § 5459; impl. am. Acts 1895 (Ex. impl. am. Acts 1923, ch. 7, § 42; mod. Code 

Sess.), ch. 7,§ 21; impl. am. Acts 1897, ch. 125, 1932, § 12074; T.C.A. (orig. ed.), § 41-130. 

§ 1; impl. am. Acts 1915, ch. 20, § 9; Shan., 


41-1-114. Report to general assembly. 


The commissioner shall transmit to the general assembly, at each regular 
session of that body and during the first week of the session, a report in full of 
the transactions of the penitentiary during the two (2) years preceding the 
report, and showing, among other things: 

(1) The number of inmates confined in the penitentiary; 

(2) The offenses for which committed; 

(3) Their ages, previous occupation, birth place and residence; 
(4) Their respective periods of imprisonment; 

(5) The different kinds of businesses in which they are employed; 
(6) How many employed in each; and 

(7) The profit or loss. 
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History. 

Code 1858, § 5460 (deriv. Acts 1829, ch. 38, 
§ 13); impl. am. Acts 1883, ch. 171, § 21; impl. 
am. Acts 1895 (Ex. Sess.), ch. 7, § 21; impl. am. 
Acts 1897, ch. 125, § 1;impl. am. Acts 1915, ch. 
20,§ 9; Shan., § 7477; impl. am. Acts 1919, ch. 
39, §§ 1, 2; impl. am. Acts 1923, ch. 7, § 42; 


PENITENTIARY 


41-1-116 


Cross-References. 

Administration of department of correction 
institutions, title 4, ch. 6, part 1. 

Reporting requirement satisfied by notice to 
general assembly members of publication of 
report, § 3-1-114. 


Code 1932, § 12075; T.C.A. (orig. ed.), § 41- 
131. 


41-1-115. Persons authorized to possess otherwise prohibited items. 


(a) The warden or superintendent of each state penal or correctional 
institution shall post in a conspicuous place in the institution and shall keep 
up to date a list of the names of guards, employees and other persons 
authorized to have in their possession while upon the grounds of the institu- 
tion any of the contraband items listed in § 39-16-201(b)(1), together with a 
complete description of the item or items the persons are authorized to have in 
their possession. 

(b) When and if the warden or superintendent authorizes any person not on 
the posted list to have possession, while upon the grounds of the institution, of 
any contraband item listed in § 39-16-201(b)(1), the superintendent shall 
provide the person with written authorization. 


Cross-References. 
Controlled substances, title 39, ch. 17, part 4. 


History. 
Acts 1961, ch. 148, § 2; T.C.A., § 41-133. 


41-1-116. Qualifications of correction officers. 


Any person employed as a correctional officer by the department of correc- 
tion shall: 

(1) Be at least eighteen (18) years of age; 

(2) Be a citizen of the United States; 

(3) Bea high school graduate or its equivalent as determined by the board 
of control of the Tennessee corrections institute; 

(4) Have fingerprints on file with the Tennessee bureau of investigation; 

(5) Have passed a physical examination by a licensed physician; 

(6) Have a good moral character as determined by investigation; 

(7) Have been certified by a Tennessee licensed health care provider 
qualified in the psychiatric or psychological field as being free from any 
impairment, as set forth in the current edition of the Diagnostic and 
Statistical Manual of Mental Disorders (DSM) of the American Psychiatric 
Association at the time of the examination, that would, in the professional 
judgment of the examiner, affect the applicant’s ability to perform any 
essential function of the job, with or without a reasonable accommodation; 
and 

(8) Have successfully completed appropriate basic training at the Tennes- 
see corrections institute as prescribed by the board of control of the institute. 
This requirement must be met within six (6) months from the initial date of 
employment. An extension of this time period may be granted to present 
correctional employees by the board of control of the institute. The employ- 
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ees shall also complete appropriate refresher courses each year as prescribed 
by the board of control of the institute. : 


History. Temporary retention of disabled correctional 
Acts 1976, ch. 825, § 2; T.C.A., § 41-136; officer or youth service worker, § 4-6-148. 
Acts 1991, ch. 276, § 1; 2013, ch. 187, § 5. 


Cross-References. 
Duties of Tennessee corrections institute, 
§ 41-7-103. 


41-1-117. Retaking of prisoners absconding from work release or 
violating furlough agreements. 


(a) The commissioner of correction may issue a warrant to retake any 
prisoner sentenced to the state penitentiary who has absconded while on a 
work release program or violated the condition of that prisoner’s furlough 
agreement. The warrant shall not be bondable. 

(b) Upon proper showing by the department that a prisoner was released in 
error, the sentencing judge or the judge in the county from which the 
individual was released may issue a warrant for the retaking of the prisoner. 
The warrant may be acted upon by those employees of the department of 
correction designated by the commissioner who have been trained in the use of 
firearms and are vested with the powers and authority of law enforcement 
officers pursuant to § 4-3-609. The warrant may also be acted upon by any law 
enforcement officer authorized to make arrests. The warrant shall not be 
bondable. 


History. County workhouse work release programs, 
Acts 1977, ch. 72, § 1; T.C.A., § 41-137; Acts § 41-2-149. 
2015, ch. 54, § 1. Eligibility for work release program, § 40- 
35-213: 
Cross-References. . 
Arrest warrants, title 40, ch. 6, part 2. Work release programs for inmates, § 41-21- 
Bail, title 40, ch. 11. 510. 


41-1-118. Dogs for detecting drugs. 


(a) The commissioner of correction may maintain at least one (1) dog trained 
to detect marijuana and other illicit substances at each correctional facility in 
the commissioner’s charge; but where more than one (1) correctional facility is 
located within a county, the commissioner may maintain one (1) dog to serve in 
the several facilities if this appears to the commissioner to be adequate to 
locate and detect the substances. 

(b) These dogs may be used on a regular basis, or at irregular times and 
intervals, to survey inmates and areas inhabited or frequented by inmates in 
order to locate and detect marijuana and other illicit substances. The dogs may 
also be used to check persons entering into correctional facilities or their 
grounds to detect the introduction of marijuana and other illicit substances. 


History. State assistance in acquiring dogs, § 4-3- 
Acts 1983, ch. 120, § 1. 610. | 
Cross-References. Law Reviews. 


Controlled substances, title 39, ch. 17, part 4. Selected Tennessee Legislation of 1983 (N. L. 
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Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


41-1-119. Urinalysis drug screening program. 


(a) A urinalysis drug screening program shall be established within the 
department of correction. Every thirty (30) days, a urine sample shall be taken 
from each of twenty-five (25) prison inmates selected at random who are 
confined in each state correctional institution; and a urinalysis shall be 
performed to determine the presence of drugs. A positive result shall be 
investigated by the department to determine whether the result emanated 
from the prison inmate’s use of legally prescribed medicine or whether it 
resulted from the use of illegal drugs. 

(b) The commissioner has the authority to promulgate necessary rules and 
regulations to implement this section pursuant to the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. These rules shall provide 
detailed guidelines and standards for the manner in which the urine samples 
are taken and the manner in which the investigations required by this section 
are conducted. 


History. Cross-References. 
Acts 1985 (1st Ex. Sess.), ch. 9, § 1; 1993, ch. Controlled substances, title 39, ch. 17, part 4. 
141, §§ 1, 2; T.C.A., § 41-1-120. 


41-1-120. Improvement of penitentiary at Petros. 


Notwithstanding any other law to the contrary, it is the highest priority that 
the penitentiary at Petros be improved, renovated or rebuilt as necessary to 
make the institution suitable for use as a time-building institution to house 
maximum security inmates, primarily, and also medium security or other 
inmates. The institution shall be named the Brushy Mountain State Peniten- 
tiary and shall be the primary maximum security prison designed to house the 
highest security risk inmates in the system. 


History. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 47; T.C.A., 
§ 41-1-121. 


41-1-121. Drug testing of certain personnel. 


(a) Notwithstanding any law to the contrary, the commissioner of correction 
has the authority to require security personnel employed by the department of 
correction to submit to drug tests. If the result of the initial test is positive, the 
department shall administer a different reliable confirmatory test for the 
purpose of determining whether the employee is using, or has used in the 
immediate past twenty-four (24) hours, a controlled substance or controlled 
substance analogue that caused impairment of the employee’s work perfor- 
mance. 

(b) Before the commissioner can require any employee to submit to the drug 
tests authorized by subsection (a), the commissioner must have a reasonable 
suspicion based upon specific objective facts that the employee’s faculties are 
impaired on the job and the impairment presents a clear and present danger 
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to the physical safety of the employee, another employee or the security of the 
institution. The specific objective facts shall be provided to the employee in 
writing prior to requiring tests. The employee subject to the tests shall be given 
the opportunity to explain the occurrence of suspicious behavior, and a viable 
explanation shall vitiate the requirement that the employee submit to the 
tests. 

(c) If the results of the drug tests are confirmed pursuant to subsection (a), 
the employee shall be provided a copy of the tests results, including confirma- 
tory tests. All test results, including screening and confirmatory tests, must be 
reviewed by a qualified individual meeting certification requirements of a 
recognized board of toxicology. All test results shall identify the specific drugs 
or metabolites tested and found, whether positive or negative. The commis- 
sioner shall require precautionary measures to ensure the confidentiality of all 
testing information and results and shall not release any testing information 
to anyone other than the tested employee without written permission of the 
tested employee. The commissioner shall ensure that the testing of controlled 
substances and controlled substance analogues shall not be used to test for any 
other medical or bodily condition. The commissioner shall provide the tested 
employee a reasonable opportunity to rebut or explain the test results. 

(d) If confirmatory tests verify the use of a controlled substance or controlled 
substance analogue affecting the employee’s job performance pursuant to 
subsections (a), (b) and (c), the commissioner shall be empowered to take 
appropriate disciplinary action based only upon the employee’s job perfor- 
mance and pursuant to title 8, chapter 30. The commissioner shall provide 
employee counseling and rehabilitation with reasonable accommodation and 
support of the rehabilitation program. Following successful completion of a 
rehabilitation program and two (2) years of unimpaired job performance, any 
reference to testing or rehabilitation shall be expunged from any and all 
records. Reasonable efforts shall be made to safeguard the privacy of any 
employee required to enroll in a rehabilitation program. 

(e) If the initial or confirmatory test results are negative, any information, 
including the results of the test, shall be expunged from all files and records 
after being made available to the tested employee. 

(f) The commissioner is responsible for all costs associated with drug tests 
administered at the request of the department. 

(g) Prior to implementation of any testing program, the department shall 
promulgate a specific, written policy pursuant to the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5, authorizing the tests, proce- 
dures, confidentiality and expunction provisions of this section. The policy 
shall include the requirement that the employee have an opportunity to have 
an independent analysis of the sample conducted by the laboratory of the 
employee’s choice. 

(h) If any employee refuses to submit to the test, the employee shall have 
the option of entering a rehabilitation program pursuant to subsection (d). 

(i) The commissioner shall have the burden of proving that subsections 
(a)-(h) have been followed. : 

Gj) If any provision of this section is rendered unconstitutional by the 
Constitution of the United States or the Constitution of Tennessee or invalid by 
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the laws of the United States or the laws of the state of Tennessee, the 
unconstitutional or invalid provision of this section may be deleted by the 


courts if the deletion will not destroy the integrity, intent or function of this 


section. 


History. 
Acts 1988, ch. 905, § 1; T.C.A., § 41-1-122; 
Acts 2012, ch. 848, § 37. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
Controlled substances, title 39, ch. 17, part 4. 


Attorney General Opinions. 

If the Tennessee department of correction 
elects to implement a drug-free workplace pro- 
gram, it need not comply with this section, 
OAG 04-019, 2004 Tenn. AG LEXIS 19 
(2/09/04). 


If the Tennessee department of correction 
does not implement the statutory drug-free 
workplace program, it is prohibited from drug 
testing of security personnel in the absence of 
reasonable suspicion; provided such testing 
comports with federal law, all its employees 
may be tested randomly for alcohol, and all 
non-security personnel may be tested randomly 
for drugs, OAG 04-019, 2004 Tenn. AG LEXIS 
19 (2/09/04). 


41-1-122. Chemically dependent county inmates and prisoners — Pilot 
project — State funds. 


(a) Acting in consultation with the commissioner of correction, the board of 
parole and the commissioner of mental health and substance abuse services, 
the county mayor of any county in this state is authorized to establish a pilot 
project to provide an intensive program of diagnosis, treatment and rehabili- 
tation for chemically dependent county prisoners and state inmates housed 
within county correctional facilities. The pilot project shall also provide an 
intensive program of diagnosis, treatment and rehabilitation for chemically 
dependent county and state parolees residing within the county. Records shall 
be maintained to document and evaluate the effectiveness of the pilot project 
and, to the extent possible, shall include information regarding recidivism 
among project participants. 

(b) Notwithstanding any provision of this section to the contrary and 
notwithstanding the fact that state inmates housed within county correctional 
facilities may participate in programs established pursuant to this section, no 
state funds shall be obligated or expended to implement this section. 


History. 

Acts 1991, ch. 427, §§ 1, 2; 1998, ch. 1049, 
§ 54; T.C.A., § 41-1-123; Acts 2003, ch. 90, § 2; 
2010, ch. 1100, § 69; 2012, ch. 575, § 2. 


Compiler’s Notes. 

Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 


health, the commissioner of intellectual and 
developmental disabilities, and the commis- 
sioner of finance and administration are autho- 
rized to promulgate rules and regulations to 
effectuate the purposes of the act. All such rules 
and regulations shall be promulgated in accor- 
dance with the provisions of the Uniform Ad- 
ministrative Procedures Act, compiled in title 4, 
chapter 5. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in subsection (a), are deemed refer- 
ences to the board of parole. 


41-1-123 CORRECTIONAL INSTITUTIONS AND INMATES 498 


41-1-123. Diversion centers for technical violators. 


(a) The department of correction, in cooperation with the board of parole, is 
authorized to establish a diversion program at one (1) or more locations in the 
state. The program shall provide a structured environment for selected parole 
technical violators based upon a therapeutic community model. Participants in 
the program shall, at a minimum, be required to take part in counseling, 
educational and other programs as the department deems appropriate, to 
provide community service and to submit to drug and alcohol screening. 

(b) Parole technical violators referred by the board of parole for participa- 
tion in the diversion program shall not be placed in the program, unless and 
until the offender has been classified by the department as a suitable 
candidate for the program, in accordance with policies and guidelines devel- 
oped jointly by the department and the board. 

(c) At its discretion, the department is authorized to operate any program 
established under this section in conjunction with the special probation 
technical violator program established under the authority of title 40, chapter 
20, part 3. 

(d) As used in this section, “parole technical violator” means an offender 
who has violated the conditions of parole other than by the commission of a 
new felony offense. 


History. vide that references to the board of probation 
Acts 2006, ch. 666, § 1. and parole, formerly referred to in this section, 


Gbhipiler’s Notes are deemed references to the board of parole. 


Compiler’s Notes. Acts 2012, ch. tty § 1 Cross-References. 


amended § 4-3-104, which concerns name Hearings on parole violations, § 40-28-122. 
changes of departments and divisions, to pro- 


41-1-124. Terms of release of out-of-state prisoner incarcerated in 
Tennessee. 


(a) For the purposes of this section, unless the context otherwise requires, 
“out-of-state prisoner” means a person incarcerated in a correctional facility 
within this state on behalf of a state other than Tennessee or a governmental 
entity whose jurisdiction is outside of Tennessee. “Out-of-state prisoner” does 
not include a person incarcerated on behalf of an Indian tribe or on behalf of 
the United States. 

(b) Notwithstanding any law to the contrary, the commissioner of correction 
shall not accept an out-of-state prisoner for incarceration within any prison or 
facility operated by the department unless the sending state contractually 
agrees to return, and to pay the full costs of returning, the prisoner to the 
sending state prior to the prisoner’s release from incarceration, or arrange- 
ments for release in some place other than the sending state are made in 
accordance with the Interstate Corrections Compact, compiled in chapter 23, 
part 1 of this title. 
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History. 
Acts 2007, ch. 110, § 1. 


Compiler’s Notes. 
Acts 2007, ch. 110, § 1 provided that subsec- 
tion (b) is applicable after May 8, 2007. 


41-1-125. Local pre-release programs. 


(a) The commissioner is authorized to enter into agreements with local 
governmental entities for the transfer of appropriate department of correction 
inmates to confinement in a local facility to participate in local pre-release 
programs. Participation by any county in such a program is voluntary. 

(b) No inmate shall be considered for transfer under an agreement autho- 
rized by this section unless expiration of the inmate’s sentence is anticipated 
to occur within one (1) year after the transfer, or unless the inmate has been 
recommended for release on parole by the board of parole. 

(c) No inmate shall be considered for transfer under an agreement autho- 
rized by this section unless the inmate is considered a nonviolent offender. 

(d) The transfer of a department of correction inmate to physical custody in 
a local facility under this section does not operate to reinvest the trial court 
with jurisdiction over the manner of the inmate’s sentence service. An inmate 
transferred under this section will be removed from the program and returned 
to the physical custody of the department at the sole discretion of the 
department. 


History. changes of departments and divisions, to pro- 
Acts 2008, ch. 881, § 1. vide that references to the board of probation 
and parole, formerly referred to in this section, 


3 9 
Compiler's Notes. are deemed references to the board of parole. 


Compiler’s Notes. Acts 2012, ch. 727, § 1 
amended § 4-3-104, which concerns name 


41-1-126. Validated risk and needs assessment. 


(a) As used in this section, “validated risk and needs assessment” means a 
determination of a person’s risk to reoffend and the needs that, when 
addressed, reduce the risk to reoffend through the use of an actuarial 
assessment tool that assesses the dynamic and static factors that drive 
criminal behavior. 

(b) The department of correction and community corrections agencies shall 
perform a validated risk and needs assessment on each felony offender under 
its supervision or custody upon receipt of the person and at least annually 
throughout the period of supervision or custody. 

(c) The validated risk and needs assessment shall be used by the depart- 
ment, community corrections agencies, the board of parole, and the courts in 
making decisions and recommendations on programming and treatment 
options and post-prison supervision conditions for those who have been 
incarcerated. 

(d) Portions of the validated risk and needs assessment shall be shared with 
community providers upon release, as deemed appropriate by the department, 
while respecting the privacy rights of the offender. 
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History. which enacted this section, shall be known and 
Acts 2016, ch. 906, § 13. may be cited as the Public Safety Act of 2016. 


Compiler’s Notes. 
Acts 2016, ch. 906, § 1 provided that the act, 


41-1-127. Survey evaluating employment conditions and factors relat- 
ing to retention of correction officers — Annual report. 


In addition to other reports required by this part, the commissioner shall 
develop and administer a survey of each correction officer who resigns, is 
terminated, or is transitioned to a position other than correction officer for the 
purpose of evaluating employment conditions and factors that contribute to or 
impede the retention of correction officers. The commissioner shall submit an 
annual report to the governor and the chair of the state and local government 
committee of the senate and the chair of the state government committee of the 
house of representatives on or before December 1 on the results of the surveys 
in a manner that ensures the confidentiality of the name and other personally 
identifiable information of each correction officer. 


History. Cross-References. 
Acts 2018, ch. 859, § 1. Confidentiality of public records, § 10-7-504. 
PART 2 


WOMEN’S PENITENTIARY 


41-1-201. Female unit established. 


The female unit of the state penitentiary shall be a separate institution 
apart from the administration of the main prison and shall remain a separate 
unit of the department of correction, but governed by the laws, not in conflict 
with this chapter, as were in force on July 1, 1965, governing the state 
penitentiary at Nashville, Brushy Mountain Penitentiary, Fort Pillow State 
Farm, and other penal institutions, reformatories, branches or facilities of the 
department. 


History. 
Acts 1965, ch. 178, § 1; T.C.A., § 41-1701. 


Cross-References. 
Wardens and superintendents, §§ 4-6-103 — 
4-6-108. 


41-1-202. Appointment and qualifications of warden. 


(a) The warden of the female penitentiary of this state shall be subject to 
appointment or discharge by the commissioner of correction, upon approval of 
the governor. 

(b) The warden: 

(1) Shall, at the time of appointment, be not less than twenty-five (25) 
years of age; 

(2) Shall be qualified to be proficient in the management of a state penal 
institution; 
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(3) Will hold a masters degree from a duly accredited approved university 
in business administration, education or penology and correction; or 

(4) Have other qualifications that, in the opinion of the commissioner, 
would be equal to or greater than the qualifications listed in subdivisions 


(b)(1)-(3). 


History. Cross-References. 
Acts 1965, ch. 178, §§ 1, 2;T.C.A., § 41-1702; Wardens and superintendents, §§ 4-6-103 — 
Acts 1990, ch. 942, § 1. 4-6-108. 


41-1-203. Authority and powers. 


The warden of the female institution mentioned in § 41-1-201 shall be 
endowed with the same authority, powers and provisions of the law as are now 
enjoyed by the warden of the state penitentiary. 


History. Cross-References. 
Acts 1965, ch. 178, § 3; 1972, ch. 576, § 24; Wardens and superintendents, §§ 4-6-103 — 

T.C.A., § 41-1703. 4-6-108. 

PART 3 
[RESERVED] 
PART 4 
LEGISLATIVE GUIDELINES FOR CORRECTIONAL 

POLICY 


41-1-401. Legislative findings. 


(a) In order to maintain continuity relative to present and future correc- 
tional policy in Tennessee and to provide a framework to guide present and 
future correction administrations when making policy decisions, the general 
assembly finds that a statutorily determined policy regarding certain impor- 
tant correctional issues is essential. 

(b) The general assembly also encourages the department to initiate inno- 
vative programs, administrative policy and management techniques designed 
to operate the correctional system with maximum benefit at minimum cost and 
potential for violence as long as the policies and techniques are consistent with 
the framework of legislative intent established by this part. 


History. 
Acts 1983, ch. 467, § 1. 


41-1-402. Labor of inmates. 


The intent of the general assembly regarding the labor of inmates within the 
correctional system is as follows: 

(1) All inmates within the correctional system, except those designated by 

a judge, warden or medical personnel as being either too dangerous to 


41-1-403 CORRECTIONAL INSTITUTIONS AND INMATES 502 


society or physically unable, shall be required to perform some type of work. 
The general policy that all inmates be required to work-should not be 
construed to apply to those inmates housed temporarily in classification 
centers; 

(2) Where possible, the labor should be directed toward projects such as 
the manufacture or production of building materials, the production of items 
that are of practical use to state and local governments, the production of as 
much food and clothing for use by the correctional system as possible or the 
construction, renovation or repair of prison facilities to the extent that 
security and inmate skills permit; 

(3) Inmates not engaged in work activities pursuant to subdivision (2) and 
who are determined to be acceptable security risks should be utilized to 
perform work that might not otherwise be performed for state and local 
governments or nonprofit or charitable organizations. The tasks would 
include land reclamation, repairing rural dams, maintaining drainage 
ditches, cleaning cemeteries, painting public buildings and schools or other 
such tasks. Unless a judge, warden or medical personnel has determined, 
either by reason of public safety or physical incapacity, that an inmate 
should not work, the commissioner has the discretion to determine which 
inmates are acceptable security risks to perform work projects outside of 
department of correction facilities or property; 

(4) Other departments of state government, particularly transportation 
and environment and conservation, shall cooperate with the department of 
correction in the utilization of inmate labor for projects within the depart- 
ments that are of value, but because of a lack of funds or personnel, might 
not otherwise be performed. The commissioner of correction, with the advice 
of the appropriate department commissioner, has the authority to restrict 
the use of inmate labor in certain areas and. at such times as the commis- 
sioner determines to be necessary for the public safety or convenience; and 

(5) In addition to the intent of the general assembly set out in this section 
regarding inmate labor at the various correctional institutions, educational 
opportunities, particularly those teaching the basic skills, should be avail- 
able at all institutions except the classification centers. 


History. Work programs, title 41, ch. 22. 
Acts 1983, ch. 467, § 2. Work programs, participation required, ex- 


Cross-References. ceptions, § 41-2-150 


Road work by prisoners, § 41-2-123. 


41-1-403. Classification system. 


A sound classification system is necessary for an efficient and manageable 
correctional system. Because of its importance, the general assembly declares 
the following policy: 

(1) The classification system shall provide a meaningful case evaluation of 
each inmate prior to permanent placement and a continuing review and 
reclassification process throughout the inmate’s period of incarceration; 

(2) The commissioner of correction has the discretion to determine the 
institutional location of inmates within the various security classifications; 


503 PENITENTIARY 41-1-407 


and 

(3) All information compiled by the department pertaining to an inmate 
shall be readily available to the entity having authority for the inmate’s 
release. 


History. 
Acts 1983, ch. 467, § 3. 


41-1-404. Alternatives in sentencing. 


The general assembly finds that the following policy statements regarding 
the criminal justice system are of importance to the state correction system: 
(1) Trial judges are encouraged to use alternatives to incarceration as long 
as the alternatives include requirements of reparation or victim compensa- 
tion; and 
(2) Trial judges shall be provided a presentence report with sufficient 
information to make a proper evaluation and disposition of a defendant. 


History. Procedure for imposing sentences, title 40, 
Acts 1983, ch. 467, § 4. ch. 35, part 2. 


Cesena ee Restitution, title 41, ch. 6. 


Criminal injuries compensation, title 29, ch. 
13. 


41-1-405. Impact on local correction systems. 


The general assembly finds that a continuing evaluation of the impact of the 
state correction system upon local correction systems is essential to determine 
the method and amount of assistance, financial or otherwise, necessary to 
equitably compensate the local systems for their continuing role in the overall 
correction system of this state. The evaluation may be accomplished by a task 
force composed of all facets of the criminal justice system. 


History. 
Acts 1983, ch. 467, § 5. 


41-1-406. Early release procedure. 


There shall be a statutory procedure whereby the governor, in conjunction 
with the parole board, has the discretion to effectuate the early release of 
inmates in order to bring the prison population within acceptable limits. 


History. 
Acts 1983, ch. 467, § 6. 


Cross-References. 
Reduction of prison overcrowding, title 41, 
ch. 1, part 5. 


41-1-407. Training of correctional personnel. 


All state correctional personnel shall receive appropriate and adequate 
training in the particular skills and requirements of the duties of their job. 
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History. 
Acts 1983, ch. 467, § 7. 


41-1-408. Medical care. 


The department of correction shall provide adequate medical care, including 
twenty-four-hour emergency care, at all prison facilities. The department may 
contract with the county health department or other appropriate entities to 
secure trained medical personnel. 


History. Temporary retention of disabled correctional 
Acts 1983, ch. 467, § 8. officer or youth service worker, § 4-6-148. 


Cross-References. 
Administration of department of correction 
institutions, title 4, ch. 6, part 1. 


41-1-409. Construction of prison facilities. 


If the department is planning the construction of additional state prison 
facilities, whether using inmate labor or otherwise, the commissioner shall 
determine if the requirements of applicable building or fire codes would compel 
additional expenses but are not necessary for the health or safety of the inmate 
occupants of the facility. The commissioner shall present the determinations to 
the state building commission, which shall approve or disapprove them. 


History. 
Acts 1983, ch. 467, § 9. 


41-1-410. Coordinated management philosophy. 


Individual programs aimed at managing inmate behavior should be coordi- 
nated as parts of an overall management philosophy. The intent of the general 
assembly is to provide an environment that would allow and encourage a 
predictable, safe and manageable corrections system. Consistent with that 
intent, the department of correction should use sentence credits, educational 
opportunities, training, jobs and pay for inmates as coordinated parts of a 
consistent management philosophy. 


History. Cross-References. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 49; T.C.A. Sentence reduction credits, § 41-21-236. 
§ 41-1-411. 


41-1-411. Adding local facilities to corrections system. 


While adding local facilities may be beneficial for the total corrections 
system, careful consideration should be given both to the needs of the state and 
the needs of local governments. The state should commit to adding local 
facilities to meet state needs only when the facilities clearly appear to offer a 
more cost-effective alternative to adding state facilities over a reasonable 
period of time. 


History. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 50; T.C.A. 
§ 41-1-412. 


505 PENITENTIARY 41-1-413 


41-1-412. Development of offender reentry programs. 


(a) The trial courts and the department of correction shall coordinate efforts 
to prepare offenders for reentry into society. To that end, it is the intent of the 
general assembly that validated risks/needs assessment instruments shall be 
used to develop offender reentry plans. 

(b) In preparing presentence reports in accordance with § 40-35-207, the 
department of correction shall include information identifying the defendant’s 
risks and needs as determined through the use of a validated assessment 
instrument, along with recommended treatment programs to address the risks 
and needs and enhance the defendant’s opportunity for successful reentry into 
the community. 

(c) The department of correction shall develop an individual treatment/ 
supervision plan for each offender in its custody or under its supervision to 
enhance the offender’s opportunity for successful reentry into the community. 
The plan shall be developed using a validated instrument to evaluate the 
individual risks and needs of the offender. 


History. 
Acts 2009, ch. 452, § 1; 2012, ch. 727, § 54. 


Compiler’s Notes. 
For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 


probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 20138. 


tion and parole services and the community 
correction grant program from the board of 


41-1-413. Intermediate administrative sanctions to manage and assist 
probationers — Revocation of authority. 


(a) When appropriate to better manage and assist probationers under their 
supervision, probation and parole officers employed by the department of 
correction shall have the authority to impose intermediate administrative 
sanctions, including, but not limited to, mandated participation in treatment 
programs designed to address an offender’s risks and needs. The intermediate 
administrative sanctions shall be imposed in accordance with the treatment/ 
supervision plan developed using a validated instrument to evaluate the 
individual risks and needs of the offender. 

(b) Trial courts may revoke the authority granted to probation and parole 
officers in subsection (a), by entering an order to that effect, in all cases for all 


defendants, in certain specified cases or for particular defendants. 


History. 
Acts 2009, ch. 452, § 2; 2012, ch. 727, § 55. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 


correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
section (a), shall be fully accomplished on or 
before January 1, 2013. 


41-1-501 


CORRECTIONAL INSTITUTIONS AND INMATES 506 


PART 5 
REDUCTION OF PRISON OVERCROWDING 


41-1-501. Part definitions. 


(a) As used in this part, unless the context otherwise requires: 

(1) “Board” means the board of parole; 

(2) “Commissioner” means the commissioner of correction; 

(3) “Designated capacity” means the number of adult male and female 
inmates who may be confined in all state correctional facilities under 
humane and constitutional conditions, as determined by the commissioner; 

(4) “In-house population” means the total number of adult male or female 
inmates physically present within all state correctional facilities on a given 
day; 

(5) “Parole” means the release of an inmate to the community by the 
board of parole prior to the expiration of the inmate’s term, subject to 
conditions imposed by the board and to its supervision, or where a court or 
other authority has issued a warrant against the prisoner and the board in 
its discretion has released the prisoner to answer the warrant of the court or 
authority; 

(6) “Prisoner” means an inmate confined in a state correctional facility or 
a felony offender confined in a local jail or workhouse who is serving a 
sentence of one (1) or more years; and 

(7) “Relevant designated capacity” means the capacity of the state correc- 
tional facilities housing all adult male or all adult female inmates, or both, 
under the conditions set forth in the definition of “designated capacity.” 

(b) For purposes of this part, and with reference to prisoners sentenced for 


offenses occurring prior to July 1, 1982, references to release eligibility dates 
are deemed references to a prisoner’s earliest release date. 


History. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 19; 1989, 
ch. 227, § 58; 1998, ch. 1049, § 55. 


Compiler’s Notes. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Cross-References. 

Multiple rapist or child rapist; sentencing, 
release and parole, § 39-13-5238. 

Probation, paroles and pardons, title 40, ch. 
28. 

Release eligibility status, calculations, § 40- 
35-501. 


41-1-502. Report to general assembly on designated capacities and 
in-house populations — Construction of part. 


(a) On February 1 of each year, or on more frequent occasions during periods 
of construction or when there is a change in designated capacity, the commis- 
sioner shall inform the speakers of the senate and house of representatives, the 
chairs of the judiciary and state and local government committees of the 
senate, the chair of the judiciary committee of the house of representatives, 
and the chair of the committee of the house of representatives having oversight 
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over corrections as to the relevant designated capacity and in-house population 
of all adult male and all adult female correctional facilities administered by the 
department and the reasons for any changes in the designated capacities. 

(b) Nothing in this part shall be construed to affect the authority of the 
general assembly to appropriate funds for the construction, renovation or 
alteration of correctional facilities administered by the department. 

(c) Nothing in this part shall be construed to affect the authority of the state 
building commission to review, approve and oversee projects relating to the 
construction, renovation or alteration of correctional facilities administered by 
the department. 


History. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 19; 2013, 
ch. 236, § 85; 2019, ch. 345, § 62. 


Amendments. 

The 2019 amendment, in (a), substituted “the 
chairs of the judiciary and state and local 
government committees of the senate, the chair 
of the judiciary committee of the house of rep- 


the house of representatives having oversight 
over corrections” for “the chairs of the judiciary 
and state and local government committees of 
the senate and the criminal justice and state 
government committees of the house of repre- 
sentatives”. 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


resentatives, and the chair of the committee of 


41-1-503. Certification of excess population — Declaration of prison 
overcrowding emergency. 


(a) When the commissioner determines that the in-house population has for 
thirty (30) consecutive days exceeded ninety-five percent (95%) of the relevant 
designated capacity, or has reasonable grounds to believe that within thirty 
(30) days the in-house population will, for at least thirty (30) consecutive days, 
exceed ninety-five percent (95%) of the relevant designated capacity, the 
commissioner shall so certify to the governor. 

(b) Upon receiving the certification from the commissioner, the governor 
may declare that a state of overcrowding emergency exists. If the governor so 
declares, the governor shall immediately notify the state and local government 
committee of the senate, the committee of the house of representatives having 
oversight over corrections, and the attorney general and reporter that a state 
of prison overcrowding exists and the approximate number of inmates in the 
system that is in excess of ninety percent (90%) of the relevant designated 
capacity. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 5, § 19; 2011, 
ch. 410, § 2(b); 2013, ch. 236, § 64; 2019, ch. 
345, § 63. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


Amendments. 

The 2019 amendment substituted “commit- 
tee of the house of representatives having over- 
sight over corrections” for “state government 
committee of the house of representatives” in 


(b). 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


41-1-504. Governor’s powers to reduce overcrowding. 


(a) Upon declaring that an overcrowding emergency exists, the governor 
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shall invoke one (1) or both of the following powers to reduce overcrowding: 

(1) Direct the board, in writing, to reduce the release eligibility dates of all 
male or female inmates, or both, excluding any inmate convicted by a court 
of escape, by a percentage sufficient to enable the board to consider 
immediately and to release on supervised parole enough inmates to reduce 
the in-house population of appropriate state correctional facilities to ninety 
percent (90%) of the relevant designated capacity. The department of 
correction shall be responsible for calculating the new release eligibility date 
of any felony offender sentenced to confinement for one (1) or more years in 
the department or a county jail or workhouse; 

(2) Direct the commissioner, in writing, to notify all state judges and 
sheriffs that the commitment to the department of felons who have been on 
bail prior to their convictions shall be stayed or otherwise delayed until up 
to sixty (60) days after the in-house population of appropriate correctional 
facilities has been reduced to ninety percent (90%) of the relevant designated 
capacity either through normal release, contract sentencing, the power 
granted in subdivision (a)(1) or all of these methods. 

(b) The directive of the governor invoking the power granted pursuant to 
subdivision (a)(1) shall include the approximate number of inmates who must 
be released to reach ninety percent (90%) of the relevant designated capacity 
as well as any restrictions the governor may wish to impose regarding which 
inmates or types of inmates are not eligible for release and may not be 
considered by the board. There shall be no limits on the number or types of 
restrictions the governor may impose on early release eligibility as long as a 
sufficient number of inmates are eligible for consideration to reduce the 
in-house population of appropriate state correctional facilities to ninety 
percent (90%) of the relevant designated capacity. 

(c) Notwithstanding this section to the contrary, the governor does not have 
the authority to make inmates who have been convicted of a second or 
subsequent violation of § 39-13-502 or § 39-13-503 eligible for release under 
this part, nor shall the board have the authority to consider these inmates. 


History. Law Reviews. 

Acts 1985 (1st Ex. Sess.), ch. 5, § 19; 1989, Life-Without-Parole: An Alternative to Death 
ch. 227, § 59; 1991, ch. 204, § 2; 1993, ch. 209, or Not Much of a Life at All?, 43 Vand. L. Rev. 
St 529 (1990). 


Cross-References. 
Contract sentencing, title 40, ch. 34. 


41-1-505. Selection and release of inmates by board — Powers of 
board. 


(a) Upon receipt of the written directive transmitted by the governor 
pursuant to § 41-1-504(a)(1) and any restrictions that may be imposed by the 
governor, the board shall promptly select and release on supervised parole a 
sufficient number of inmates to comply with the directive of the governor. Upon 
the board’s release of the inmates and the attainment of ninety percent (90%) 
of the relevant designated capacity, the release eligibility dates of the inmates 
remaining within the department of correction shall revert automatically to 
the dates in existence prior to their reductions pursuant to this subsection (a). 
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It is the responsibility of the commissioner to announce the attainment of 
ninety percent (90%) of the relevant designated capacity to the board and the 
governor as soon as it occurs. 
(b) When acting pursuant to §§ 41-1-503 — 41-1-508, the board is empow- 
ered to: 
(1) Establish criteria by which prisoners shall be considered and selected 
for release; 
(2) Impose conditions or limitations upon the parole as it deems neces- 
sary; and 
(3) Authorize individual board members or parole hearing officers to 
conduct hearings, take testimony and make written proposed findings of fact 
and recommendations regarding the granting or denial of parole. The 
recommendations shall be adopted, modified or rejected by the concurrence 
of three (3) board members. 


History. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 19; 1989, 
ch. 227, §§ 60, 61. 


Cross-References. 
Probation, paroles and pardons, title 40, ch. 
28. 


Law Reviews. 

Life-Without-Parole: An Alternative to Death 
or Not Much of a Life at All?, 43 Vand. L. Rev. 
529 (1990). 


NOTES TO DECISIONS 


1. Applicability. 

As long as an overcrowding emergency ex- 
isted, the governor could alter the restrictions 
on eligibility for early release as long as the 
changes did not impede the ability of the de- 
partment of correction and parole board to 
reduce the prison population to 90 percent or 
less of the system’s designated capacity. Kaylor 
v. Bradley, 912 S.W.2d 728, 1995 Tenn. App. 
LEXIS 523 (Tenn. Ct. App. 1995). 


Exclusion of defendant from consideration 
for early release in accordance with a declara- 
tion of the governor directing the department of 
correction and parole board not to consider 
inmates convicted of homicide for release under 
the early release program did not violate fed- 
eral or state ex post facto clauses or due pro- 
cess. Kaylor v. Bradley, 912 S.W.2d 728, 1995 
Tenn. App. LEXIS 523 (Tenn. Ct. App. 1995). 


41-1-506. Delayed commitment of felons to department of correction. 


(a) The directive invoking the power granted pursuant to § 41-1-504(a)(2) 
shall include any conditions the governor may wish to impose as to which 
inmates or types of inmates will immediately be accepted by the department of 
correction or which inmates or types of inmates will be subject to the delayed 
intake directive, or both. The commissioner shall transmit any conditions 
imposed by the governor to the judges and sheriffs in the notification that 
intake to the department has been delayed. 

(b) Notwithstanding this part, the governor shall not have the authority to 
direct that the commitment of an inmate be delayed any longer than six (6) 
months from the date of sentencing or the date of the final judgment of the 
highest state appellate court to which an appeal is taken, whichever date is 
later. 

(c) During times in which the power to delay the intake of inmates is 
invoked pursuant to this part, a judge may order the sheriff to take the inmate 
into local custody to await removal to the department in accordance with this 
part. 
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(d) Any delay in the commitment of an inmate to the department as 
authorized by this part shall not affect the finality of the trial court’s 
sentencing order for appellate purposes. During the authorized delay, the trial 
court shall retain full authority to change the sentence imposed in any manner. 

(e) Notwithstanding any other law to the contrary, during the time that the 
power of restricted intake has been invoked pursuant to § 41-1-504(a)(2), no 
sheriff may convey an inmate to the department unless authorized to do so by 
this section. No sheriff shall be deemed to have violated any duty of office by 
not conveying the inmate when notified to do so. 


History. or Not Much of a Life at All?, 48 Vand. L. Rev. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 19; 1996, 529 (1990). 
ch. 675, § 39. 


Law Reviews. 
Life-Without-Parole: An Alternative to Death 


41-1-507. Governor’s report to legislative committees and attorney 
general and reporter. 


(a) Each month or part of a month that a state of prison overcrowding exists 
that results in the invocation of powers authorized by this part, the governor 
shall transmit to the state and local government committee of the senate, the 
committee of the house of representatives having oversight over corrections, 
and the attorney general and reporter the following information on any 
inmates who were granted early parole or whose commitment was delayed: 

(1) The number of inmates in each category; 

(2) The distribution of offenses for which inmates in each category were 
convicted; 

(3) The length of sentences of inmates in each category; 

(4) The amount of time served by inmates granted early parole; 

(5) The amount of time inmates granted early parole were released prior 
to regular parole eligibility or release classification dates; and 

(6) Any other information concerning early releases on parole or delayed 
commitments that may be requested by the state and local government 
committee of the senate and the committee of the house of representatives 
having oversight over corrections. 

(b) Within thirty (30) days of the end of a state of prison overcrowding 
emergency, the governor shall also transmit a summary of the information 
listed in this section to the officials listed in this section. The summary shall be 
applicable to all inmates granted early parole or whose commitment was 
delayed during the most recent state of prison overcrowding emergency. 

(c) The commissioner and the chair of the board of parole shall report 
monthly and publicly to the state and local government committee of the 
senate and the committee of the house of representatives having oversight over 
corrections the number of early releases by primary offense. 
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History. 

Acts 1985 (1st Ex. Sess.), ch. 5, §§ 19, 51; 
1998, ch. 1049, § 55; 2011, ch. 410, § 2(c); 
2012, ch. 925, §§ 1, 2; 2013, ch. 236, § 64; 2019, 
ch. 345, § 64. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
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ferred to in subsection (c), are deemed refer- 
ences to the board of parole. 


Amendments. 

The 2019 amendment substituted “commit- 
tee of the house of representatives having over- 
sight over corrections” for “state government 
committee of the house of representatives” in 
(a), (a)(6), and (c). 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


Law Reviews. 

Life-Without-Parole: An Alternative to Death 
or Not Much of a Life at All?, 43 Vand. L. Rev. 
529 (1990). 


41-1-508. Release eligibility dates for felons in local institutions. 


(a) The percentage reduction of release eligibility dates required under 
§§ 41-1-503 — 41-1-507 shall likewise apply to all felony offenders serving 
sentences of one (1) or more years in local jails and workhouses. 

(b) Offenders made eligible for parole consideration by subsection (a) may be 
considered and released on supervised parole by the board. 

(c) Upon attainment of ninety percent (90%) of the relevant designated 
capacity of the state correctional facilities, the release eligibility dates of all 
such felony offenders remaining in local jails and workhouses shall automati- 
cally revert to the dates in existence prior to their reductions under this 
section. 


History. Release eligibility status, calculations, § 40- 
Acts 1985 (1st Ex. Sess.), ch. 5, § 19; 1989, 35-501. 
eh.221..5 62. 


Law Reviews. 
Cross-References. Life-Without-Parole: An Alternative to Death 
Probation, paroles and pardons, title 40, ch. or Not Much of a Life at All?, 43 Vand. L. Rev. 
28. 529 (1990). 


41-1-509. Transfers of inmates. 


During any period in which reductions of release eligibility dates are 
authorized by §§ 41-1-503 — 41-1-507, the department of correction shall 
make every effort consistent with its classification policies to reduce over- 
crowding in particular institutions through transfers of inmates to other 
institutions. 


or Not Much of a Life at All?, 43 Vand. L. Rev. 
529 (1990). 


History. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 19. 


Law Reviews. 
Life-Without-Parole: An Alternative to Death 


41-1-510. Participation in time reduction programs. 


Notwithstanding any other law to the contrary, all prisoners sentenced to 
the department of correction whose commitments are delayed pursuant to this 
part or pursuant to the order of a federal court, and who are being held by the 
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county pending the commitment, may, at the discretion of the sheriff or 
superintendent, participate in appropriate academic, vocational and work- 
related programs that are available to persons sentenced to local jails or 
workhouses, and may be awarded time reduction credits as authorized by 
chapter 2 of this title for participation in the programs. 


History. or Not Much of a Life at All?, 43 Vand. L. Rev. 
Acts 1988, ch. 571, § 1. 529 (1990). 


Law Reviews. 
Life-Without-Parole: An Alternative to Death 


PART 6 
DEVELOPMENT DISTRICT CORRECTION ACT 


41-1-601. Short title. 


This part shall be known and may be cited as the “Development District 
Correction Act.” 


History. 
Acts 1989, ch. 484, § 1; T.C.A. § 41-1-701. 


41-1-602. Establishment. 


(a) The commissioner of correction is authorized to designate certain insti- 
tutions as regional state workhouses that may be operated by the department 
of correction to house prisoners sentenced to confinement for six (6) years or 
less. 

(b) Regional state workhouses may be established in one (1) or more 
development districts created pursuant to title 13, chapter 14. 

(c) The institutions shall be sufficiently secure to prevent the unauthorized 
absence by prisoners in the institutions. 

(d) Suitable living quarters shall be maintained and, where possible, the 
department should provide transportation to jobs and to vocational, educa- 
tional or other programs in the community. 


History. 
Acts 1989, ch. 484, § 2; T.C.A. § 41-1-702. 


41-1-603. Designation of judicial districts — Maximum number of 
inmates. 


(a) The commissioner of correction may designate the judicial district or 
districts from which each regional workhouse may accept commitments. 

(b) The commissioner may further determine the number of inmates each 
institution may adequately house and may prorate the number among those 
judicial districts served by the institution. This prorated number shall be the 
maximum number of inmates committed from a given judicial district who 
may, without the commissioner’s express dpe be housed in the institution 
at any one (1) time. 
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History. 
Acts 1989, ch. 484, § 3; T.C.A. § 41-1-703. 


41-1-604. Advisory board. 


The sheriff or sheriffs and district attorney general or district attorneys 
general or their designees of judicial districts designated in § 41-1-603 shall 
form an advisory board to periodically review the management and operation 
of the regional workhouses and to make recommendations to the commissioner 
relative to the management and operation of the facilities. 


History. 
Acts 1989, ch. 484, § 4; T.C.A. § 41-1-704. 


41-1-605. Manner of service of sentence — Application to alter. 


(a) Confinement in a regional workhouse shall be considered a sentence to 
the department; provided, that the court shall retain full jurisdiction over the 
defendant during the term of the sentence and may modify or reduce the 
sentence or may place the defendant on probation supervision where otherwise 
eligible. 

(b) Following the first application, applications to alter the manner of the 
service of the sentence may be made at no less than three (3) month intervals. 


History. 
Acts 1989, ch. 484, § 5; T.C.A. § 41-1-705. 


Cross-References. 
Probation, paroles and pardons, title 40, ch. 
28. 


CHAPTER 2 
COUNTY WORKHOUSES 


Section 

41-2-101. Workhouses authorized. 

41-2-102. Jail as workhouse. 

41-2-103. Sentence to county workhouse. 

41-2-104. Board of workhouse commissioners — Alternative administration. 

41-2-105. Labor prescribed for prisoners. 

41-2-106. Quarterly audit. 

41-2-107. Workhouse superintendents. 

41-2-108. Sheriff as superintendent. 

41-2-109. Care of prisoners. 

41-2-110. Accounts and reports. 

41-2-111. Sentence to hard labor — Good time credit — Disciplinary review board. 

41-2-112. Fine accompanying sentence to workhouse. 

41-2-113. Sentence to workhouse in lieu of jail. 

41-2-114, 41-2-115. [Reserved.] 

41-2-116. Statement of sentence. 

41-2-117. Workhouse sentence beginning after term in penitentiary. 

41-2-118. Medical care of prisoners. 

41-2-119. Board for state prisoners. 

41-2-120. Refusal to work or disorderly conduct. 

41-2-121. Transfer to department of correction. 

41-2-122. Transfer to state psychiatric hospital. 

41-2-123. Road work by prisoners — Credit for time worked — Grants for litter abatement — 
Governmental immunity. 


41-2-101 


Section 


41-2-124. 
41-2-125. 
41-2-126. 


41-2-127. 
41-2-128. 
41-2-129. 


41-2-130. 
41-2-131. 
41-2-132. 
41-2-133. 
41-2-134. 
41-2-135. 
41-2-136. 
41-2-137. 
41-2-138. 
41-2-139. 
41-2-140. 
41-2-141. 
41-2-142. 
41-2-143. 
41-2-144. 
41-2-145. 
41-2-146. 
41-2-147. 


41-2-148. 
41-2-149. 
41-2-150. 
41-2-151. 
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Work contracts with other counties. 

Contracts with department of transportation. ’ 

Contract to bail out prisoner — Surrender of prisoner by bailee — Action against 
delinquent bailee. 

Release of prisoners for occupational, scholastic or medical purposes. 

Prisoners who may apply for release — Procedure. 

Wages or salary of employed prisoners — Liability of prisoner for prisoner’s board in the 
workhouse — Work release. 

Employment of prisoners in another county. 

Grounds for refusal to release prisoner. 

Contracts with other governmental agencies for accepting work release prisoners. 

Institution of work release programs by counties — Costs. 

Commission created to authorize work release. 

Petition to come under the work release program. 

Grounds for removal from program. 

Failure to return from work on time as evidence of intent to escape — Penalty. 

Monthly report to sentencing judge. 

Liability of participating prisoners for program costs. 

Disbursement of wages — Duty of warden. 

Rules and regulations governing work release program. 

Furlough program. 

Conditions for furlough — Procedure. 

Inmate incentive program. 

Program and rating system — Reduction of time to serve. 

Workhouse or jail maintenance work — Reduction of sentence for inmate labor. 

Certain prisoners in local jails or workhouses — Eligibility for work-related programs — 
Credits. 

Inmate labor for private purposes — Travel restrictions. 

Work release programs — Litter removal — Participation. 

Work programs — Participation required — Exceptions. 

Interlocal agreements for joint operation of workhouses. 


41-2-101. Workhouses authorized. 


(a) The counties, through their county legislative bodies, are authorized and 
empowered to establish, construct and maintain portable, movable or station- 
ary workhouses, as the legislative bodies may, in their discretion and wisdom, 
deem advisable for the best interest of the county. Prisoners receiving work- 
house sentences by the circuit or criminal court of the county shall be 
sentenced to the workhouse as may be provided by the county legislative body. 

(b) The county legislative body may provide the lands, buildings and articles 
of any kind as may be necessary for a workhouse for the county. 

(c) The counties shall have the authority under subsection (a), this subsec- 
tion (c)and § 41-2-103 to establish, construct and maintain portable or moving 
workhouses for the convenience of working prisoners upon the public highways 


and in working out their sentences in any labor assigned them. 


History. 

Acts 1891, ch. 123, § 1; Acts 1907, ch. 445, 
§§ 1, 2; Shan., §§ 7398, 7399a1, 7399a2; Code 
1932, §§ 12004, 12009, 12010; impl. am. Acts 
1978, ch. 934, §§ 7, 36; T.C.A. (orig. ed.), §§ 41- 
1201, 41-1203, 41-1204. 


Cross-References. 

Corrections volunteer services, title 41, ch. 
10. 

Counselors for educational and correctional 
institutions, qualifications, § 8-50-105. 


Road work by prisoners, § 41-2-123. 


Textbooks. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Costs § 14, 21 Tenn. Juris., Prisons and Pris- 
oners, §§ 8, 9. 


Law Reviews. 

Liability of State Officials and Prison Corpo- 
rations for Excessive Use of Force Against In- 
mates of Private Prisons, 40 Vand. L. Rev. 983 
(1987). 
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Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


Attorney General Opinions. 

Requiring an inmate to prepay before being 
housed in a certain facility would violate the 
Equal Protection Clause of the United States 
Constitution, OAG 03-141, 2003 Tenn. AG 
LEXIS 162 (11/07/03). 
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41-2-103 


An alternative facility is permissible, but 
only if it is operated pursuant to a contract 
approved by the county legislative body, OAG 
03-141, 2003 Tenn. AG LEXIS 162 (11/07/03). 

The use of alternative misdemeanor jail fa- 
cilities may help eliminate overcrowding in a 
county jail, OAG 03-141, 2003 Tenn. AG LEXIS 
162 (11/07/03). 


NOTES TO DECISIONS 


1. In General. 
This chapter provides a general scheme and 
by implication repeals earlier acts. State ex rel. 


41-2-102. Jail as workhouse. 


West v. Butcher, 93 Tenn. 679, 28 S.W. 296, 
1894 Tenn. LEXIS 15 (1894). 


Any county not having provided a separate workhouse may, through its 
county legislative body, declare its jail to be a workhouse, if the jail is, in the 
opinion of the members of the county legislative body, of sufficient capacity and 
suitable for the purpose. From and after the declaration the jail shall be known 
as, and shall be, the county workhouse, and the county shall have thereafter 


the benefit of all laws in the state applying to workhouses. 


History. 
Acts 1891, ch. 123, § 2; Shan., § 7399; Code 
1932, § 12005; impl. am. Acts 1978, ch. 934, 


§§ 36, 37; impl. am. Acts 1979, ch. 69, § 1; 
T.C.A. (orig. ed.), § 41-1202. 


NOTES TO DECISIONS 


Analysis 


1. Conversion of Jail Into Workhouse. 
2. Cost of State Prisoners. 


1. Conversion of Jail Into Workhouse. 

Under this statute, the workhouse may be 
separate from the jail or the jail may be de- 
clared a workhouse. State v. Gibson County, 
134 Tenn. 526, 184 S.W. 29, 1916 Tenn. LEXIS 
1 (1916). 


2. Cost of State Prisoners. 
When one is convicted of a felony punishable 


by imprisonment in the penitentiary but sen- 
tence is commuted to imprisonment in the 
county jail or workhouse, the state is liable for 
the cost of his safekeeping. Woolen v. State, 129 
Tenn. 455, 166 S.W. 594, 1914 Tenn. LEXIS 132 
(1914); State v. Gibson County, 134 Tenn. 526, 
184 S.W. 29, 1916 Tenn. LEXIS 1 (1916); State 
v. Sellars, 143 Tenn. 31, 223 S.W. 447, 1919 
Tenn. LEXIS 23 (1919). 


41-2-103. Sentence to county workhouse. 


It is the duty of the judges of the circuit or criminal courts, whenever 
prisoners are convicted of any offense for which they are confined in the 
workhouse, to sentence the prisoners to the workhouse of the county, portable, 
movable or stationary, as may be provided and established in the county. 


History. 
Acts 1907, ch. 445, § 3; Shan., § 7399a3; 


Code 1932, § 12011; T.C.A. (orig. ed.), § 41- 
1205. 
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41-2-104. Board of workhouse commissioners — Alternative adminis- 
tration. ; 


(a) When any county has established a separate workhouse, or the jail in 
any county has been declared a workhouse, the county legislative body of the 
county shall elect four (4) competent persons, who, in conjunction with the 
county mayor, shall be known as the board of workhouse commissioners, of 
which the county mayor shall be, ex officio, chair of the board. 

(b) Two (2) of the commissioners shall serve for the term of one (1) year and 
two (2) for the term of two (2) years; and annually thereafter, on the first 
Monday in January, the county legislative body shall elect two (2) commission- 
ers for the term of two (2) years, and all vacancies shall be filled by like election 
for the unexpired term of the commissioner whose place is to be supplied. 

(c) The workhouse commissioners shall take an oath faithfully to discharge 
and perform the duties of their office, which oath shall be filed with the county 
clerk, and a record of the oath made on the minutes of the county legislative 
body. They shall appoint one (1) of their number secretary. 

(d) Where a separate workhouse has been established, the commissioners 
shall have charge, supervision and control of the workhouse in all of its 
departments, the inmates, the appointment or selection of a superintendent of 
the workhouse, all necessary guards and other employees, the discharging 
thereof at any time, in the discretion of the commissioners, and generally to 
regulate and control that department of the county’s business. 

(e) The board of commissioners shall: 

(1) Meet once each month, and more often if necessary, for the transaction 
of business, at the office of the county mayor; 

(2) Keep, in a well-bound book to be furnished by the county, full and 
complete minutes of their proceedings; 

(3) Examine all accounts submitted to them by the superintendent, 
approve the accounts if found correct, and enter them on their minutes, 
showing from whom supplies were furnished, and for what purpose, and the 
amount. The chair and secretary shall sign the accounts, and deliver them to 
the county mayor, who shall issue a warrant for their payment, and keep a 
record of the accounts, designating to whom issued, and for what purpose, 
and shall preserve the vouchers; and 

(4) Visit and inspect the workhouse prisoners, where at work, as often as 
necessary. 

(f) Three (3) members of the board shall constitute a quorum for the 
transaction of business. 

(g) The board of commissioners shall each receive such compensation as 
may be fixed by the county legislative body, to be paid quarterly upon warrant 
of the executive. 

(h)(1)(A) As an alternative to a board of workhouse commissioners, any 
county may, upon the recommendation of the county mayor and a 
resolution passed by a two-thirds (24) vote of the county legislative body, 
place the operation, supervision and control of the county workhouse 
under the administrative control of the county mayor. If a county chooses 
the alternative provided by this subdivision (h)(1)(A), the county mayor 
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shall possess the same powers, duties and responsibilities as are provided 
by this section for the board of workhouse commissioners. 

(B) As a further alternative to a board of workhouse commissioners, 
any county may, upon recommendation by the county mayor, and by 
resolution of the county legislative body, place the operation, supervision 
and control of the county workhouse under the administrative control of 
the county sheriff. Administrative control of the workhouse shall be 
subject to such terms and conditions as the county legislative body and the 
sheriff may agree. Notwithstanding any law to the contrary, the agree- 
ment between the county legislative body and the sheriff may provide for 
the payment of additional compensation to the sheriff for the services. Ifa 
county chooses this further alternative as provided in this subdivision 
(h)(1)(B), the sheriff shall possess the same powers, duties and responsi- 
bilities as are provided by this section for the board of workhouse 
commissioners, unless otherwise provided by the agreement between the 
county legislative body and the sheriff. 

(2) Subdivision (h)(1) shall not apply in any county having a population of 
not less than three hundred nineteen thousand six hundred twenty-five 
(319,625) nor more than three hundred nineteen thousand seven hundred 
twenty-five (319,725), according to the 1980 federal census or any subse- 
quent federal census. 


History. 

Acts 1891, ch. 123, §§ 3,5, 6; Shan., §§ 7400- 
7402, 7404, 7406, 7408; Code 1932, §§ 12012- 
12015, 12017, 12019; impl. am. Acts 1978, ch. 
934, §§ 7, 16, 22, 36; T.C.A. (orig. ed.), §§ 41- 
1206 — 41-1211; Acts 1984, ch. 855, § 1; 1988, 
ch. 861, § 1; 1997, ch. 100, § 1; 2003, ch. 90, 
S227 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Textbooks. 


Tennessee Jurisprudence, 8 Tenn. Juris., 
Counties, § 23. 


NOTES TO DECISIONS 


1. Superintendent Not Liable for Shoot- 
ing by Guard. 

A superintendent was acting in a governmen- 

tal capacity when he employed a guard, and for 

latter’s shooting a prisoner against his orders 


and not in his presence, the superintendent is 
not liable to wounded prisoner for damages. 
Lunsford v. Johnston, 132 Tenn. 615, 179 S.W. 
151, 1915 Tenn. LEXIS 55 (1915). 


41-2-105. Labor prescribed for prisoners. 


The board of workhouse commissioners shall prescribe the kind of labor at 
which the prisoners shall be put; provided, that when practicable, they shall be 
worked on the county roads in preference to all other kinds of labor. 


History. 
Acts 1891, ch. 123, § 5; Shan., § 7405; Code 
1932, § 12016; T.C.A. (orig. ed.), § 41-1212. 


Cross-References. 
Felons to work on roads when practicable, 
§ 41-2-123. 


41-2-106 
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NOTES TO DECISIONS 


1. Workhouse Labor is “Hard Labor.” 
A sentence to the workhouse is a sentence to 


not. Durham v. State, 89 Tenn. 723, 18 S.W. 74, 
1890 Tenn. LEXIS 94 (1891). 


hard labor, whether expressly so pronounced or 


41-2-106. Quarterly audit. 


The board of workhouse commissioners shall, at the close of each quarter, at 
least two (2) days before the meeting of the county legislative body, submit the 
book kept by the superintendent and the minute book of the board to the 
county mayor, for settlement and comparison with the audited account kept in 
the county mayor’s office; and, if found correct, the county mayor shall endorse 


on the books “examined and approved” and sign the books officially. 


History. 

Acts 1891, ch. 123, § 6; Shan., § 7407; Code 
1932, § 12018; impl. am. Acts 1978, ch. 934, 
§§ 7, 16, 36; T.C.A. (orig. ed.), § 41-1213; Acts 
2003, ch. 90, § 2. 


Compiler’s Notes. 
Acts 20038, ch. 90, § 2, directed the code 


commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


41-2-107. Workhouse superintendents. 


(a)(1) The board of commissioners shall appoint a superintendent of the 


workhouse. 


(2) The superintendent shall be appointed on the first Monday in January 


of every even-numbered year, and hold office for two (2) years, unless sooner 

suspended or removed, as provided in § 41-2-104(d). 

(b) The superintendent shall take an oath, and give bond for the faithful 
discharge of the superintendent’s duty, with two (2) or more approved sureties, 
or an approved surety company, in the sum of one thousand dollars ($1,000), 
payable to the state for the use of the county, before the county mayor, which 
oath and bond shall be filed with the county clerk, and record of the oath and 
bond made on the minutes of the county legislative body. 

(c) The salary of the superintendent shall be fixed by the commissioners and 


shall be paid quarterly on the warrant of the county mayor. 


History. 

Acts 1891, ch. 128, § 7;Shan., §§ 7409, 7410; 
mod. Code 1932, §§ 12020, 12021; modified; 
impl. am. Acts 1978, ch. 934, §§ 7, 16, 22, 36; 
T.C.A. (orig. ed.), §§ 41-1214, 41-1216; Acts 
2008, ch. 90, § 2. 


Compiler’s Notes. 
Acts 2003, ch. 90, § 2, directed the code 


41-2-108. Sheriff as superintendent. 


commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Cross-References. 
Superintendents, appointment and salary, 
§§ 4-6-1038, 4-6-104. 


Whenever the jail in any county has been declared a workhouse, as provided 
in § 41-2-102, the sheriff shall be ex officio the superintendent of the 
workhouse. All persons liable to imprisonment for safekeeping, whether 
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charged with felonies or misdemeanors, shall be confined in the workhouse, 
securely kept and properly cared for. 


History. 

Acts 1891, ch. 123, §§ 10, 11; Shan., § 7415; 
mod. Code 1932, § 12024; T.C.A. (orig. ed.), 
§ 41-1215. 


Law Reviews. 
The New Tennessee Code (Charles C. Tra- 
bue), 10 Tenn. L. Rev. 155 (1932). 


Cross-References. 
Service of jail or workhouse sentences on 
nonconsecutive days, § 40-20-117. 


NOTES TO DECISIONS 


1. Safekeeping. 
The safekeeping provided for in this section 
covers a safekeeping in workhouse or jail both 


tation from penitentiary confinement. Woolen 
v. State, 129 Tenn. 455, 166 S.W. 594, 1914 
Tenn. LEXIS 132 (1914). 


before and after conviction and also on commu- 


41-2-109. Care of prisoners. 


It is the duty of the superintendent to: 

(1) Discharge each prisoner as soon as the prisoner’s time is out, or upon 
order of the board of commissioners; 

(2) See that the prisoners are properly guarded to prevent escape; 

(3) See that they are kindly and humanely treated, and properly provided 
with clothing, wholesome food properly cooked and prepared for eating three 
(3) times a day when at work; 

(4) See that they are warmly and comfortably housed at night and in bad 
weather; 

(5) See that when sick they have proper medicine and medical treatment, 


and, in case of death, are decently buried; and 
(6) Keep the males separate from the females. 


History. 
Acts 1891, ch. 123, § 8; Shan., § 7411; Code 
1932, § 12022; T.C.A. (orig. ed.), § 41-1217. 


Cross-References. 
Regulation and care of inmates, title 41, ch. 
21, part. 2. 


Sanitary inspections, § 4-3-1803. 


Attorney General Opinions. 

Constitutionality of using prison labor wear- — 
ing leg irons, OAG 98-083, 1998 Tenn. AG 
LEXIS 83 (4/13/98). 


NOTES TO DECISIONS 


Analysis 


. Responsibility of Commissioners. 
. —Corporal Punishment. 

. —Acts of Employees. 

—Under Contract With City. 
—Child of Inmate. 

. Evidence. 

. Medical Care. 


Be NATRWON 


. Responsibility of Commissioners. 

The fact that commissioners knew nothing of 
the mistreatment of a particular prisoner 
would not excuse them, if cruelties adminis- 
tered as part of the discipline of the workhouse 


were attended with circumstances showing 
their failure to know and act was the result of 
willfullness and malice; the malice required not 
necessarily being express ill will towards the 
particular prisoner, or a conscious disregard of 
his welfare, but a promiscuous disregard of the 
interest and welfare of the inmates of the 
workhouse. Hale v. Johnston, 140 Tenn. 182, 
203 S.W. 949, 1918 Tenn. LEXIS 33 (1918), 
overruled in part, Bowers v. Chattanooga, — 
S.W.2d —, 1991 Tenn. LEXIS 485 (Tenn. Dec. 9, 
1991), overruled, Bowers v. City of Chatta- 
nooga, 826 S.W.2d 427, 1992 Tenn. LEXIS 131 
(Tenn. 1992). 

The duty of the commissioners responsible 
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for the workhouse to see that the inmates of the 
county workhouse are kindly and humanely 
treated is a ministerial one. Hale v. Johnston, 
140 Tenn. 182, 203 S.W. 949, 1918 Tenn. LEXIS 
33 (1918), overruled in part, Bowers v. Chatta- 
nooga, — S.W.2d —, 1991 Tenn. LEXIS 485 
(Tenn. Dec. 9, 1991), overruled, Bowers v. City 
of Chattanooga, 826 S.W.2d 427, 1992 Tenn. 
LEXIS 131 (Tenn. 1992). 


2. —Corporal Punishment. 

If the workhouse commissioners have au- 
thority to inflict corporal punishment upon the 
inmates of that institution, they have no power 
to delegate that authority to a workhouse su- 
perintendent or other person. Peters v. White, 
103 Tenn. 390, 53 S.W. 726, 1899 Tenn. LEXIS 
119 (1899). 

Commissioners responsible for the work- 
house are liable for injuries to workhouse con- 
victs resulting from a system of corporal pun- 
ishment practiced therein, of which they either 
knew or by the exercise of ordinary care could 
have known. Hale v. Johnston, 140 Tenn. 182, 
203 S.W. 949, 1918 Tenn. LEXIS 33 (1918), 
overruled in part, Bowers v. Chattanooga, — 
S.W.2d —, 1991 Tenn. LEXIS 485 (Tenn. Dec. 9, 
1991), overruled, Bowers v. City of Chatta- 
nooga, 826 S.W.2d 427, 1992 Tenn. LEXIS 131 
(Tenn. 1992). 

In an action for death of a workhouse convict, 
prima facie proved to have been the result of 
corporal punishment constantly practiced in 
the workhouse, the commissioners must show 
that they exercised ordinary care to see that 
plaintiffs intestate was kindly and humanely 
treated. Hale v. Johnston, 140 Tenn. 182, 203 
S.W. 949, 1918 Tenn. LEXIS 33 (1918), over- 
ruled in part, Bowers v. Chattanooga, — S.W.2d 
—, 1991 Tenn. LEXIS 485 (Tenn. Dec. 9, 1991), 
overruled, Bowers v. City of Chattanooga, 826 
S.W.2d 427, 1992 Tenn. LEXIS 131 (Tenn. 
1992). 


3. —Acts of Employees. 

As between county commissioners and fore- 
man and guard of county workhouse the rule of 
respondeat superior does not apply as to ill 
treatment by the foreman and the guard of 
workhouse prisoners. Hale v. Johnston, 140 
Tenn. 182, 203 S.W. 949, 1918 Tenn. LEXIS 33 
(1918), overruled in part, Bowers v. Chatta- 
nooga, — S.W.2d —, 1991 Tenn. LEXIS 485 
(Tenn. Dec. 9, 1991), overruled, Bowers v. City 
of Chattanooga, 826 S.W.2d 427, 1992 Tenn. 
LEXIS 131 (Tenn. 1992). 

Where neglect of the statutory duties of 
county commissioners to see that workhouse 
convicts are properly treated resulted in the 
death of a convict from mistreatment by fore- 
man or guard, it was immaterial, so far as the 
commissioners’ liability therefor was con- 
cerned, whether misfeasance or nonfeasance, 
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since they owed an active duty to see that the 
statutory mandate was carried out, and failure 
to perform a positive duty is a positive wrong. 
Hale v. Johnston, 140 Tenn. 182, 203 S.W. 949, 
1918 Tenn. LEXIS 33 (1918), overruled in part, 
Bowers v. Chattanooga, — S.W.2d —, 1991 
Tenn. LEXIS 485 (Tenn. Dec. 9, 1991), over- 
ruled, Bowers v. City of Chattanooga, 826 
S.W.2d 427, 1992 Tenn. LEXIS 131 (Tenn. 
1992). 


4, —Under Contract With City. 

Under a contract between a city and county 
for assignment of city prisoners to county work- 
house, providing that the prisoners shall be 
“suarded and taken care of in every way by the 
county,” a city prisoner was made a prisoner of 
the county workhouse, under the exclusive 
charge of the county. Hale v. Johnston, 140 
Tenn. 182, 203 S.W. 949, 1918 Tenn. LEXIS 33 
(1918), overruled in part, Bowers v. Chatta- 
nooga, — S.W.2d —, 1991 Tenn. LEXIS 485 
(Tenn. Dec. 9, 1991), overruled, Bowers v. City 
of Chattanooga, 826 S.W.2d 427, 1992 Tenn. 
LEXIS 131 (Tenn. 1992). 


5. —Child of Inmate. 

The superintendent of a workhouse cannot 
lawfully receive an inmate’s child into that 
institution, or permit it to remain, even on 
payment for its board. Peters v. White, 103 
Tenn. 390, 53 S.W. 726, 1899 Tenn. LEXIS 119 
(1899). 


6. Evidence. 

Evidence of the mistreatment of other pris- 
oners, and of the conduct of the foreman and 
guards with respect to them, was competent to 
show the constant, general and notorious prac- 
tice of beating prisoners to show the neglect of 
defendant commissioners in not ascertaining 
the truth. Hale v. Johnston, 140 Tenn. 182, 203 
S.W. 949, 1918 Tenn. LEXIS 33 (1918), over- 
ruled in part, Bowers v. Chattanooga, — S.W.2d 
—, 1991 Tenn. LEXIS 485 (Tenn. Dec. 9, 1991), 
overruled, Bowers v. City of Chattanooga, 826 
S.W.2d 427, 1992 Tenn. LEXIS 131 (Tenn. 
1992). 


7. Medical Care. 

County jail breached its duty of care to an 
inmate during the incarceration of the inmate 
by failing to provide the inmate access to proper 
medical treatment during the inmate’s confine- 
ment when the inmate was not given a physical 
within 14 days of entering the jail and the 
inmate complained of headaches, dizziness, 
and vision problems. Payne v. Tipton County, 
448 S.W.3d 891, 2014 Tenn. App. LEXIS 183 
(Tenn. Ct. App. Mar. 31, 2014), appeal denied, 
Payne ex rel. Payne v. Tipton County, — S.W.3d 
—, 2014 Tenn. LEXIS 709 (Tenn. Sept. 18, 
2014). 


521 COUNTY WORKHOUSES 41-2-111 


41-2-110. Accounts and reports. 


(a)(1) The superintendent shall keep or cause to be kept, in a well-bound 

book to be furnished by the county, an account of all supplies, implements 

and tools purchased for the workhouse, keeping the account for supplies 
separate from implements and tools. 

(2) The superintendent shall, when a purchase is made, obtain an 
itemized bill specifying from whom purchased, the kind and amount of the 
articles purchased and the date. 

(3) The superintendent shall approve the bill, enter it on the books and 
present it to the commissioners for their approval. 

(b) The superintendent shall make to the commissioners quarterly reports 
of the whole working system, the amount of the work done and its estimated 
value, the amount of current expenses for supplies and for tools and imple- 
ments and any other matter deemed necessary by the superintendent or 
ordered by the commissioners or the county legislative body. 


History. Law Reviews. 

Acts 1891, ch. 123, § 9; Shan., § 7412; Code Tennessee Civil Disabilities: A Systemic Ap- 
1932, § 12023; impl. am. Acts 1978, ch. 934, proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
§§ 7, 36; T.C.A. (orig. ed.), § 41-1218. (1975). 


41-2-111. Sentence to hard labor — Good time credit — Disciplinary 
review board. 


(a) In all cases where a person is by law liable to be imprisoned in the county 
jail for punishment or for failure to pay a fine, that person shall be sentenced 
to be confined, and shall be confined, at hard labor in the county workhouse 
until the expiration of the sentence of imprisonment or, subject to the 
limitations imposed by § 40-24-104, until the fine has been worked out, paid or 
secured to be paid. 

(b) Each such prisoner who has been sentenced to the county jail or 
workhouse for any period of time less than one (1) year on either a misde- 
meanor or a felony, and who behaves uprightly, shall have deducted from the 
sentence imposed by the court time equal to one quarter (14) of the sentence. In 
calculating the amount of good time credit earned, the one-quarter reduction 
shall apply to the entire sentence, including pretrial and post-trial confine- 
ment. Fractions of a day’s credit for good time of one half (14) or more shall be 
considered a full day’s credit. If any prisoner violates the rules and regulations 
of the jail or workhouse, or otherwise behaves improperly, the sheriff or 
superintendent of the institution may revoke all or any portion of the 
prisoner’s good time credit; provided, that the prisoner is given a hearing in 
accordance with due process before a disciplinary review board and is found to 
have violated the rules and regulations of the institution. 

(c)(1) The disciplinary review board for each institution shall be composed of 

six (6) impartial members, one (1) or more of whom may be members of the 

jail or workhouse staff. 

(2) The members of the disciplinary review board, which is created by this 
section, shall be appointed by the sheriff or superintendent of the jail or 
workhouse where the institution is located, subject to approval by the county 
legislative body. 
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(3) Members shall serve for a period of two (2) years, except that 
appointments made to fill unexpired terms shall be for the period of the 
unexpired terms. 

(4) No less than one (1) and no more than three (3) of the members of the 
disciplinary review board are required to transact the business authorized 
by this section. 

(5) The county legislative body is authorized to establish the rate of 
compensation for such board members. In any county having a population of 
more than seven hundred thousand (700,000) according to the 1980 federal 
census or any subsequent federal census, this subsection (c) shall not apply. 

(6) Members of the board, while acting in good faith, shall not be subject 
to civil liability relative to the performance of duties delegated to the board 
by this section. 

(d) The prisoner shall be given notice of the disciplinary hearing and shall 


have the right to call witnesses in the prisoner’s behalf. The decisions of the 
disciplinary review board for workhouse inmates may be appealed to the 


sheriff or workhouse superintendent. 


History. 

Acts 1891, ch. 123, § 12; Shan., § 7417; Code 
1932, § 12026; Acts 1967, ch. 103, § 1; impl. 
am. Acts 1978, ch. 934, §§ 16, 36; 1982, ch. 940, 
§ 1; T.C.A. (orig. ed.), § 41-1219; Acts 1986, ch. 
744, §§ 4-9; 1995, ch. 315, § 1; 2005, ch. 307, 
ST. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Collection and settlement of costs and fines, 
§§ 40-24-102 — 40-24-107. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 32.125. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 52, 54. 


Law Reviews. 
Tennessee Civil Disabilities: A Systemic Ap- 


proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


Attorney General Opinions. 

Sentence credits for inmates of county jails 
and workhouses, OAG 96-061, 1996 Tenn. AG 
LEXIS 68 (4/4/96). 

Sentence credits for the offense of driving 
under the influence of an intoxicant, OAG 99- 
158, 1999 Tenn. AG LEXIS 150 (8/19/99). 

Sentence credits pursuant to § 41-2-111 for 
inmates in county jails or workhouses, OAG 
00-051, 2000 Tenn. AG LEXIS 51 (3/20/00). 

Notwithstanding 41-2-111(b), there is no au- 
thority for a court to impose a day-for-day 
sentence following probation revocation. OAG 
02-125, 2002 Tenn. AG LEXIS 130 (11/25/2002) 

Good-time credits mandated by subsection 
(b) of this section apply only to post-sentence 
detention, not to pre-sentence detention, OAG 
03-166, 2003 Tenn. AG LEXIS 177 (12/23/03). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Costs Not to Be Worked Out. 

. Liability of County to State. 

Revenue. 

. Waiver of Deductions. 

. Driving Under the Influence. 

. Contempt Arising Out of a Civil Matter. 
. Good Time Credits. 


ep ONG AMIPwWN eH 


. Constitutionality. 
It is unconstitutional as a violation of due 
process and a denial of trial by jury to require a 


prisoner that escaped, to work out or pay the 
cost of his recapture without providing for a 
hearing in which prisoner has right to be heard, 
produce evidence, and be represented by coun- 
sel. Strong v. State, 129 Tenn. 472, 166 S.W. 
967, 1914 Tenn. LEXIS 135 (1914). 

It is a denial of equal protection to require an 
indigent defendant to work out as costs, those 
costs occurring prior to trial which could have 
been avoided if defendant had been wealthy 
enough to post bail. Dillehay v. White, 264 F. 
Supp. 164, 1966 U.S. Dist. LEXIS 9918 (M.D. 
Tenn. 1966); State ex rel. Hawkins v. Luttrell, 
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221 Tenn. 32, 424 S.W.2d 189, 1968 Tenn. 
LEXIS 514 (1968). 

To imprison a person in the county jail to 
work out the cost which accrued in the case is 
not a violation of the equal protection portion of 
U.S. Const. amend. 14. State ex rel. Dillehay v. 
White, 217 Tenn. 524, 398 S.W.2d 737, 1966 
Tenn. LEXIS 656 (1966), but see Dillehay v. 
White, 264 F. Supp. 164, 1966 U.S. Dist. LEXIS 
9918 (M.D. Tenn. 1966); Wilson v. Sloan, 1 
Tenn. Crim. App. 263, 438 S.W.2d 75, 1968 
Tenn. Crim. App. LEXIS 122 (Tenn. Crim. App. 
1968). 

In Tennessee, costs are not part of the pun- 
ishment in a criminal case; therefore, the stat- 
utes permitting imprisonment for their non- 
payment are void in that respect as violative of 
U.S. Const. amend. 13. Anderson vy. Ellington, 
300 F. Supp. 789, 1969 U.S. Dist. LEXIS 12591 
(M.D. Tenn. 1969). 


2. Costs Not to Be Worked Out. 

Workhouse convicts cannot be compelled to 
work out costs and fees accruing after their 
conviction. Knox County v. Fox, 107 Tenn. 724, 
65 S.W. 404, 1901 Tenn. LEXIS 124 (1901); 
Woolen v. State, 129 Tenn. 455, 166 S.W. 594, 
1914 Tenn. LEXIS 132 (1914). 

A prisoner is not required to pay or work out 
the cost of his prison boarding or turnkey fees. 
Knox County v. Fox, 107 Tenn. 724, 65 S.W. 
404, 1901 Tenn. LEXIS 124 (1901). 

Litigation taxes are not part of the fine or 
costs and a defendant cannot be made to work 
out litigation taxes in jail. Wilson v. Sloan, 1 
Tenn. Crim. App. 263, 4388 S.W.2d 75, 1968 
Tenn. Crim. App. LEXIS 122 (Tenn. Crim. App. 
1968). 


3. Liability of County to State. 

A county is not liable to the state for costs 
worked out in the county workhouse upon a 
commuted sentence for felony, but the county is 
liable, if such costs are paid in money or its 
equivalent. State v. Davidson County, 96 Tenn. 
178, 33 S.W. 924, 1895 Tenn. LEXIS 23 (1896). 


4, Revenue. 

This section does not attempt to define what 
is state and what is county revenue and in no 
way modifies § 40-24-106. Nelson v. Loudon 
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County, 176 Tenn. 632, 144 S.W.2d 791, 1940 
Tenn. LEXIS 111 (1940). 


5. Waiver of Deductions. 

A defendant who accepted as the conditions 
of probation that he serve a certain sentence 
minus pretrial jail credit waived the right to 
any further deductions. State v. Trout, 685 
S.W.2d 297, 1984 Tenn. Crim. App. LEXIS 2641 
(Tenn. Crim. App. 1984). 


6. Driving Under the Influence. 

Good conduct credits may be earned on driv- 
ing under the influence sentences of less than 
one year as long as the credits do not reduce the 
mandatory minimum sentence of incarceration 
required by law. State v. Clark, 67 S.W.3d 73, 
2001 Tenn. Crim. App. LEXIS 548 (Tenn. Crim. 
App. 2001). 


7. Contempt Arising Out of a Civil Matter. 

The portions of the criminal code that require 
the court to set a percentage of the sentence 
that must be served (T.C.A. § 40-35-302(d)) 
and that allow a misdemeanant to earn good 
conduct credits while serving time in a local jail 
(T.C.A. § 41-2-111(b)) do not apply to a defen- 
dant convicted of criminal contempt arising out 
of a civil matter; the possible punishment is 
already so limited (a $50 fine and/or ten days in 
jail, T.C.A. § 29-9-103(b)) that the legislature 
could hardly have intended to mandate a fur- 
ther reduction. State v. Wood, 91 S.W.3d 769, 
2002 Tenn. App. LEXIS 330 (Tenn. Ct. App. 
2002), appeal denied, — S.W.3d —, 2002 Tenn. 
LEXIS 526 (Tenn. Nov. 12, 2002). 


8. Good Time Credits. 

In a perjury case, because the trial court 
could not preclude defendant from earning good 
time credits, the portion of her sentence in 
which she had to serve four of the six months in 
confinement before earning good time credits 
had to be reversed. State v. Riner, — $.W.3d —, 
2018 Tenn. Crim. App. LEXIS 676 (Tenn. Crim. 
App. Sept. 4, 2018). 

Trial court improperly restricted defendant’s 
ability to accumulate good behavior credits by 
ordering her to serve four months before being 
eligible to accumulate such credits. State v. 
Leininger, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 39 (Tenn. Crim. App. Jan. 18, 2019). 


41-2-112. Fine accompanying sentence to workhouse. 


When any person is sentenced to the workhouse, the judge of the court trying 
the case shall fix the fine in each case against the prisoner at a sum equal to 
the state and county tax provided by law; provided, that a greater fine may be 


entered, in the discretion of the court. 


History. 
Acts 1891, ch. 123, § 13; Shan., § 7418; Code 


1932, § 12027; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 41-1220. 
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41-2-113. Sentence to workhouse in lieu of jail. 


In all cases where a person is by law liable to be imprisoned in the county jail 
for safekeeping or punishment, confinement in the workhouse, if one is 
provided, may, in the discretion of the court, be substituted. 


History. 

Code 1858, § 5413; Shan., § 7393; Code 
1932, § 12006; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 41-1221. 


Cross-References. 
Probation coupled with periodic confinement, 
§ 40-35-307. 


Split confinement, § 40-35-306. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, §§ 2, 8. 


NOTES TO DECISIONS 


Analysis 


. Construction with Other Laws. 
. Discretion of Court. 
Misdemeanors. 

. Liability of State. 


. Construction with Other Laws. 

This section was not repealed by Acts 1875, 
ch. 83, providing that misdemeanants “shall be 
confined in the county workhouse,” nor is it 
abrogated by the terms of the workhouse act, 
whether the imprisonment be of misdemean- 
ants or felons under commutation. State v. 
Gibson County, 134 Tenn. 526, 184 S.W. 29, 
1916 Tenn. LEXIS 1 (1916). 


2. Discretion of Court. 

It is assumed that the court will commit 
women and infirm state prisoners, unfit for the 
hard labor to be encountered in the workhouse, 
to the jail rather than the workhouse in the 
exercise of the discretion lodged in him by this 


41-2-114, 41-2-115. [Reserved.] 


41-2-116. Statement of sentence. 


section. State v. Gibson County, 134 Tenn. 526, 
184 S.W. 29, 1916 Tenn. LEXIS 1 (1916). 

The discretion exists to imprison in jail or 
workhouse, whether for misdemeanor or felony, 
but it is imperative that the fine and costs must 
be worked out in misdemeanor cases. State v. 
Sellars, 143 Tenn. 31, 223 S.W. 447, 1919 Tenn. 
LEXIS 23 (1919). 


3. Misdemeanors. 

Imprisonment at hard labor in the county 
workhouse, as a punishment for a misde- 
meanor and for the fine and costs, is proper. Ex 
parte Griffin, 88 Tenn. 547, 13 S.W. 75, 1889 
Tenn. LEXIS 75 (1890); Durham v. State, 89 
Tenn. 723, 18 S.W. 74, 1890 Tenn. LEXIS 94 
(1891). 


4, Liability of State. 

The circuit judge in his discretion having 
committed the defendant convicted of petit lar- 
ceny to the county jail, the state was liable for 
the costs. State v. Sellars, 143 Tenn. 31, 223 
S.W. 447, 1919 Tenn. LEXIS 23 (1919). 


(a) Acertified statement of the sentence of each prisoner shall be made out 
on printed blanks provided for the purpose and delivered to the superintendent 
of the workhouse and to the county mayor by the clerk of the court trying the 


case and shall specify: 
(1) The name of the inmate; 
(2) Date of sentence; 
(3) Crime for which committed; 


(4) The term of imprisonment; and 


(5) Amount of fine and costs; and the superintendent and the county 
mayor shall enter the amount in a book provided by the county for that 


purpose. 


(b) The superintendent shall also keep a record of the age, sex, complexion, 
color of the hair and eyes and nationality of each inmate. 
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History. 

Acts 1891, ch. 123, § 15; Shan., § 7420; Code 
1932, § 12029; impl. am. Acts 1978, ch. 934, 
§§ 16, 36; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 41-1224; Acts 2003, ch. 90, 
S23. 


Compiler’s Notes. 
Acts 2003, ch. 90, § 2, directed the code 
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commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Cross-References. 
Records of inmates, § 4-6-140. 


NOTES TO DECISIONS 


1. Acting on Bill of Costs. 

The statute contemplates that the bills of 
cost shall be acted upon before they are worked 
out, because, when taxed, they are required to 
be certified to the county judge and to the 
superintendent of the workhouse, in order that 
it may appear what is the extent of the defen- 


dant’s punishment, and for what length of time 
he must be confined, or what amount of money 
he must pay in order to relieve himself of the 
judgment. Musgrove v. Hamilton County, 111 
Tenn. 1, 77 S.W. 779, 1903 Tenn. LEXIS 1 
(1903). 


41-2-117. Workhouse sentence beginning after term in penitentiary. 


When any inmate is sentenced by the courts to the workhouse, the inmate’s 
time of sentence to begin after a term of imprisonment in the penitentiary has 
expired, the judge of the court shall, in the commitment to the penitentiary, 
cause this fact to appear and shall direct the warden of the penitentiary to 
notify the superintendent of the workhouse of the time when the inmate will 
be discharged. It is the warden’s duty to deliver the inmate upon the order of 
the superintendent. 


History. 
Acts 1891, ch. 123, § 14; Shan., § 7419; Code 
1932, § 12028; T.C.A. (orig. ed.), § 41-1225. 


41-2-118. Medical care of prisoners. 


(a) Where any county has a health officer and jail physician, the person shall 
attend on all workhouse prisoners while they remain in the jail building after 
sentence to the workhouse and give them medicine and medical treatment as 
may be necessary. The health officer and physician shall receive no additional 
compensation for the services other than the person’s regular salary. 

(b) Where there is no health officer and jail physician, the county may 
contract for services with a private physician. 


History. 

Acts 1891, ch. 128, § 21; Shan., § 7427; Code 
1932, § 12036; T.C.A. (orig. ed.), § 41-1226; 
Acts 1986, ch. 744, § 11. 


41-2-119. Board for state prisoners. 


Cross-References. 
Medical and dental care, §§ 4-6-109 — 4-6- 
113. 


(a) The state shall pay for the board of state prisoners in accordance with 


chapter 8 of this title. 


(b) Within the time requirements of § 41-8-106, the number of prisoners 
held and bills for the same shall be made out and sworn to by the sheriff or 
superintendent and certified by the clerk. 


41-2-120 


History. 

Acts 1891, ch. 123, § 11; Shan., § 7416; Code 
1932, § 12025; impl. am. Acts 1978, ch. 934, 
8§ 7, 16, 36; T.C.A. (orig. ed.), § 41-1227; Acts 
1986, ch. 744, § 12. 
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Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to fiinds, absent appro- 
priation. 


NOTES TO DECISIONS 


1. Commuted Prisoners. 

The provision of this section that the state 
shall pay for the board of state prisoners covers 
prisoners held in the workhouse for safekeep- 
ing, before and after conviction, on commuta- 
tion from penitentiary confinement. Woolen v. 
State, 129 Tenn. 455, 166 S.W. 594, 1914 Tenn. 
LEXIS 132 (1914); State v. Gibson County, 134 
Tenn. 526, 184 S.W. 29, 1916 Tenn. LEXIS 1 
(1916). 


Where a convicted felon is commuted from 
imprisonment in the state penitentiary to im- 
prisonment in the county jail, the state is liable 
for his maintenance in the county jail, but is not 
liable for his maintenance in the county work- 
house when held to hard labor on commutation 
of sentence. State v. Gibson County, 134 Tenn. 
526, 184 S.W. 29, 1916 Tenn. LEXIS 1 (1916). 


41-2-120. Refusal to work or disorderly conduct. 


(a) Any prisoner refusing to work or becoming disorderly may be confined in 
solitary confinement, or subjected to such other punishment, not inconsistent 
with humanity, as may be deemed necessary by the sheriff or superintendent 
for the control of the prisoners, including reducing sentence credits pursuant 
to the procedure established in § 41-2-111. 

(b) Prisoners refusing to work, or while in solitary confinement, shall 
receive no credit for the time so spent. 


History. 

Acts 1891, ch. 123, § 17; Shan., § 7422; Code 
1932, § 12032; T.C.A. (orig. ed.), § 41-1228; 
Acts 1986, ch. 744, § 13. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, § 9. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


NOTES TO DECISIONS 


1. Corporal Punishment. 

Even if this section gives the commissioners 
power to delegate to the superintendent au- 
thority to inflict corporal punishment, use of 
the lash was not justified by the fact that the 
prisoner refused to pay for support of a nine- 


year-old child which she brought with her to 
the workhouse and that she retorted to the 
superintendent that she would talk all she 
pleased and dared him to whip her. Peters v. 
White, 103 Tenn. 390, 53 S.W. 726, 1899 Tenn. 
LEXIS 119 (1899). 


41-2-121. Transfer to department of correction. 


(a) Whenever the sheriff or superintendent in charge of the county work- 
house or penal farm determines that a prisoner who is convicted and sentenced 
to the workhouse or penal farm under § 40-23-104, § 40-35-314 or former 
§ 40-35-311 proves to be a troublemaker or does not adjust to the proper type 
of operation of the workhouse or penal farm and creates a problem, the sheriff 
or superintendent may then present to the court that ordered the prisoner 
confined in the county workhouse or penal farm for the term of such sentence 
a petition setting forth the reasons why, in the officer’s opinion, an order should 
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be entered transferring the prisoner from the county workhouse or penal farm 
to the department of correction. 

(b) Acopy of the petition shall be served upon the prisoner by the sheriff and 
the prisoner then brought before the court to show cause why the prisoner 
should not be transferred from the county workhouse or penal farm to the 
department to serve out the term in the department in conformity with the 
allegations and prayer of the petition before the court. If the judge of the court 
that ordered the prisoner confined in the county workhouse or penal farm for 
the term of such sentence is not immediately available due to death, illness, 
recess or any other reason, the petition may be presented to and acted upon by 
any other judge of a court of equal or concurrent jurisdiction. 


History. 35-311 is apparently a reference to the version 

Acts 1947, ch. 5, § 1;C. Supp. 1950, § 11793; of § 40-35-311 in effect prior to November 1, 
modified; Acts 1967, ch. 272, § 1; T.C.A. (orig. 1989, when that section was repealed and re- 
ed.), § 41-1229; Acts 1986, ch. 744, §§ 14-16. placed with different provisions. 


Compiler’s Notes. 
The reference in this section to former § 40- 


41-2-122. Transfer to state psychiatric hospital. 


(a) Whenever the sheriff or superintendent or other official in charge of the 
county workhouse or penal farm determines that a prisoner convicted and 
sentenced to the workhouse or penal farm requires hospitalization for treat- 
ment of a mental illness, that official may seek the admission of the prisoner 
to a state psychiatric hospital under § 33-6-201, title 33, chapter 6, part 4 or 
title 33, chapter 6, part 5. 

(b) A prisoner from a workhouse or penal farm who is admitted to a state 
psychiatric hospital under § 33-6-201, title 33, chapter 6, part 4 or title 33, 
chapter 6, part 5 shall be returned to the workhouse or penal farm whenever 
the superintendent of the hospital determines that the prisoner no longer 
meets the standards under which the prisoner was admitted or when contin- 
ued hospitalization is no longer advisable or beneficial. 


History. § 3; T.C.A. (orig. ed.), § 41-1230; Acts 1986, ch. 
Acts 1947, ch. 5,§ 1;C. Supp. 1950, § 11793; 744, § 17; 2000, ch. 947, §§ 8A, 8C, 8E. 
modified; Acts 1967, ch. 164, § 1; 1977, ch. 387, 


41-2-123. Road work by prisoners — Credit for time worked — Grants 
for litter abatement — Governmental immunity. 


(a) All prisoners sentenced to the county workhouse under § 40-23-104 or 
former § 40-35-311 shall be worked on the county roads under the supervision 
of the chief administrative officer of the county highway department, when, in 
the opinion of the chief administrative officer, a sufficient number are available 
to pay the county for the necessary expense incurred for keeping and caring for 
them. The prisoners may be utilized by municipalities within the county by 
mutual agreement between the county sheriff or superintendent of the county 
workhouse and the chief executive officer of the municipality. 

(b)(1) When any prisoner has been sentenced to imprisonment in a county 

workhouse or county jail for a period not to exceed eleven (11) months and 
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twenty-nine (29) days, the sheriff of the county or the superintendent of the 

county workhouse, or both, are authorized to permit the prisoner to work on 

the county roads or within municipalities within the county on roads, parks, 

public property, public easements or alongside public waterways up to a 

maximum of fifty feet (50’) from the shoreline. 

(2) It is the duty of the prisoners to pick up and collect litter, trash and 
other miscellaneous items unsightly to the public that have accumulated on 
the county roads. All prisoners participating in this work program shall be 
under the supervision of the county sheriff or the sheriff's representative or 
the superintendent of the county workhouse or the superintendent’s repre- 
sentative. Prisoners utilized by a municipality shall be supervised by 
representatives of the municipality. The prisoners may be utilized by the 
municipalities for such duties or manual labor as the municipality deems 
appropriate. 

(3) Work performed by the prisoner under this subsection (b) shall be 
credited toward reduction of the prisoner’s sentence in the following manner: 
for each one (1) day worked on the road by the prisoner, the prisoner’s 
sentence shall be reduced by two (2) days. 

(c) The commissioner of transportation is authorized to make grants to the 
several counties of the state, either through the office of sheriff or that of 
county mayor, or other appropriate official, for the purpose of funding pro- 
grams for the collection of litter and trash along county, state and interstate 
roads and highways within the respective counties. The grants may provide for 
the use of labor of prisoners sentenced to the county workhouse and may fund 
expenses, including, but not limited to, salaries, administration and the 
purchase, maintenance and operation of equipment. Not more than ten 
percent (10%) of the funds awarded by a grant under this subsection (c) shall 
be expended for the purpose of advertising or promoting a litter and trash 
collection program, and no part of such funds shall be used to purchase 
supplies, materials or equipment displaying the name or likeness of the 
administrator of such program or of any other individual. Local county officials 
and other recipients may submit applications outlining a plan for litter 
abatement, which may include recycling programs, to the department of 
transportation. All applications shall be subject to prior review and approval 
by the governor or designated agent. 

(d)(1) Neither the state nor any municipality, county or political subdivision 

of the state, nor any employee or officer thereof, shall be liable to any person 

for the acts of any prisoner while on a work detail, while being transported 
to or from a work detail, while attempting an escape from a work detail or 
after escape from a work detail. 

(2) Except as provided in § 9-8-307, neither the state nor any municipal- 
ity, county or political subdivision of the state, nor any employee or officer 
thereof, shall be liable to any prisoner or prisoner’s family for death or 
injuries received while on a work detail, other than for medical treatment for 
the injury during the period of the prisoner’s confinement. 


History. 1978, ch. 934, §§ 16, 36; Acts 1979, ch. 249, 
Acts 1915, ch. 107, § 2; Shan., § 7207a2; §§ 1, 2; 1981, ch. 93, §§ 1, 2; 1981, ch. 290, § 1; 
Code 1932, § 11794; modified; impl. am. Acts 1981, ch. 307, § 4; T.C.A. (orig. ed.), § 41-1231; 
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Acts 1983, ch. 98, §§ 1-5; 1986, ch. 744, §§ 18, 
19; 1989; ch. 511, § 2; 2003, ch. 90, § 2; 2004, 
ch. 907, § 1. 


Compiler’s Notes. 

The reference in this section to § 40-35-311 is 
apparently a reference to the version of that 
section prior to November 1, 1989, when that 
section was repealed and replaced with differ- 
ent provisions. 

Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Cross-References. 
Certain prisoners in local jail or workhouses, 
release on work-related program, § 41-2-147. 
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Road work by jail prisoners, title 41, ch. 22, 
part 3. 

Use of prison labor by department of trans- 
portation, § 54-5-128. 

Volunteer prisoner work program, title 4, ch. 
6, part 2. 


Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


Attorney General Opinions. 

Board of probation and parole has no author- 
ity to remove sentence credits earned in local 
jail or workhouse pursuant to T.C.A. §§ 41-2- 
123, 41-2-146, 41-2-147 or 41-21-236, OAG 05- 
031, 2005 Tenn. AG LEXIS 31, (3/29/05). 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Liability for Medical Treatment. 
3. Additional Damages. 


1. Construction. 

Court of Appeals of Tennessee, at Nashville, 
concludes that T.C.A. § 41-2-123(d)(2) operates 
to remove immunity in cases where an inmate 
is injured while working on a detail, but only as 
it pertains to liability for medical treatment, 
and controls over the more general provisions 
of the Tennessee Governmental Tort Liability 
Act, T.C.A. § 29-20-101 et seq. Vaughn v. City 
of Tullahoma, — S.W.3d —, 2017 Tenn. App. 
LEXIS 502 (Tenn. Ct. App. July 21, 2017). 

An inmate in state custody, who was being 
housed in a county jail, was barred from bring- 
ing a claim under the provisions of the Tennes- 
see Governmental Tort Liability Act, T.C.A. 
§ 29-20-101 et seq., to recover for injuries 
which the inmate suffered while on a work 
detail. Trojan v. Wayne Cty., — S.W.3d —, 2018 
Tenn. App. LEXIS 421 (Tenn. Ct. App. July 28, 
2018). 


2. Liability for Medical Treatment. 

Circuit court properly dismissed an inmate’s 
suit against a city under the Tennessee Govern- 
mental Tort Liability Act because, while the 
citys immunity was statutorily removed in 
cases where an inmate was injured while par- 
ticipating on a work detail, the city was only 
liable to the inmate, if at all, for medical treat- 
ment during the period of his confinement, and 
the inmate was not entitled to recover addi- 
tional damages where he did not dispute that 
the city paid his medical expenses and that 
there was no outstanding balance owed to pro- 
viders. Elliott v. City of Manchester, — S.W.3d 
—, 2017 Tenn. App. LEXIS 493 (Tenn. Ct. App. 
July 24, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 796 (Tenn. Nov. 16, 2017). 


3. Additional Damages. 

Inmate was not entitled to recover additional 
damages where he did not dispute the affidavits 
of local officials stating that all medical ex- 
penses were paid, nor did he content that there 
were any unpaid expenses incurred during his 
period of incarceration. Vaughn v. City of Tul- 
lahoma, — S.W.3d —, 2017 Tenn. App. LEXIS 
502 (Tenn. Ct. App. July 21, 2017). 


41-2-124. Work contracts with other counties. 


Any county not desiring to work its workhouse prisoners may, through its 
county mayor, by direction of the county legislative body, contract with any 
other county for the custody and employment of such prisoners. The prisoners 
shall then be worked and guarded by the county contracting to take them and 
shall be subject to any rules that may be established by the workhouse 
commissioners of that county. 


1932, § 12037; impl. am. Acts 1978, ch. 934, 
8§ 7, 16, 36; T.C.A. (orig. ed.), § 41-1232; Acts 


History. 
Acts 1891, ch. 123, § 22; Shan., § 7428; Code 
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2003, ch. 90, § 2. “county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Compiler’s Notes. 
Acts’ 2003, ch. 90, § 2, directed the code 
commission to change all references from 


41-2-125. Contracts with department of transportation. 


The department of transportation is authorized to enter into and make such 
contracts as may be deemed advisable by the department, with county officials 
charged by law to work workhouse prisoners in the construction or reconstruc- 
tion of roads and to compensate such counties by allowing credit to the county 
in cooperating in the construction or reconstruction of roads with the depart- 
ment, for the state or federal government, upon such terms as may be approved 
by the appropriate department of the government of the United States and the 
Tennessee department of transportation. 


History. Cross-References. 

Acts 1917, ch. 40, § 3; Shan., § 7581a22; Use of prison labor by department of trans- 
impl. am. Acts 1923, ch. 7, §§ 1, 33; Code 1932, portation, § 54-5-128. 
§ 12204; modified; impl. am. Acts 1959, ch. 9, 
§ 3;impl. am. Acts 1972, ch. 829,§ 7;impl.am. Textbooks. 
Acts 1981, ch. 264, § 12; T.C.A. (orig. ed.), Tennessee Jurisprudence, 8 Tenn. Juris., 
§ 41-1233. Criminal Procedure, § 54. 


41-2-126. Contract to bail out prisoner — Surrender of prisoner by 
bailee — Action against delinquent bailee. 


(a) Any person, after sentence of punishment by imprisonment of any 
prisoner has expired, may, by contract with the workhouse commissioners and 
with the consent of the prisoner, bail out any prisoner, under the following form 
and conditions: 

State of Tennessee, 


County of __. 

I, , principal, and , sureties, do hereby agree to pay the 
State of Tennessee, for the use of ___ county, the sum of ____ dollars, in 
monthly installments of ____ dollars, to be paid on the _____ day of each 
month, until the whole is paid, this being the amount for which 


is confined in the _ county workhouse. 
agrees to be bailed out of the workhouse by above parties, 
and agrees to work out or pay the amount above specified as therein stated, 
at the office of the county mayor. Should fail to do so, then 
is liable to be arrested and delivered to the superintendent of the 
workhouse, to work out any balance unpaid and the costs of the arrest. In 
case of default and arrest, the bailee is only liable for the amount falling due 
prior to the arrest. 
This 4 day oboe, a0 
(b)(1) The prisoner, while so bailed, shall be in the hands of the bailee, who 
may, at any time, surrender and turn over the prisoner to the superintendent 
of the workhouse and shall be discharged from further liability on the 
contract; provided, that the bailee shall pay into the county treasury, on 
receivable warrant of the county mayor, the amount falling due by the terms 
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of the contract prior to the surrender of the prisoner. 

(2) The bailee shall have the power to arrest the prisoner in person or 
through any sheriff or constable anywhere in the state; and the prisoner, 
when arrested, shall be delivered to the superintendent of the workhouse 
and shall be compelled to work out such part of the original fine and costs as 
have not been worked out or paid by the prisoner under the agreement and 


the costs of the arrest in addition. 


(c) If the bailee fails to pay the fine and costs, or costs only, according to the 
agreement, then the county mayor shall, in the name of the state, for the use 
of the county, proceed against the bailee and the sureties before any general 


sessions or circuit court. 


History. 

Acts 1891, ch. 123, §§ 19, 20; Shan., §§ 7424- 
7426; Code 1932, §§ 12033-12035; impl. am. 
Acts 1978, ch. 934, §§ 7, 16, 36; impl. am. Acts 
1979, ch. 68, § 3; T.C.A. (orig. ed.), §§ 41-1234 
— 41-1236; Acts 2003, ch. 90, § 2. 


Compiler’s Notes. 
Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 


“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 4; 8 Tenn. Juris., Criminal 
Procedure, § 54. 


NOTES TO DECISIONS 


Analysis 


. Prerequisite for Bond. 

. Acceptance of Bond. 

. Delivery of Prisoner by Sureties. 
. Rearrest. 


= PwON Ee 


. Prerequisite for Bond. 

Bail cannot be given until the term of impris- 
onment imposed as a part of the punishment 
has been served. State ex rel. Estill v. Endsley, 
122 Tenn. 647, 126 S.W. 103, 1909 Tenn. LEXIS 
37, 135 Am. St. Rep. 886 (1910). 


2. Acceptance of Bond. 

The statute does not require the acceptance 
mandatorily of a bail bond, but simply autho- 
rizes commissioners to contract with respect 
thereto, and they can require all cash or accept 
bond for entire sum, or require part cash and 
the balance on time, secured by bond. State ex 
rel. Davis v. County Comm’rs of Shelby County, 
154 Tenn. 141, 285 S.W. 45, 1925 Tenn. LEXIS 
114 (1926). 

City court exceeded its authority where it 
accepted bond of defendant for payment of fine 
without surety but defendant could be arrested 
and required to work out fine, if the fine was not 
paid. Thompson v. State, 191 Tenn. 221, 232 
S.W.2d 42, 1950 Tenn. LEXIS 568 (1950). 


3. Delivery of Prisoner by Sureties. 

Chancery court did not have jurisdiction of 
proceeding by state for the use of county to sell 
interest of defendant in land and for applica- 
tion of proceeds of sale on bond executed by 
defendant and his sureties to secure payment of 
fine and costs due county where sureties had 
delivered defendant to superintendent of work- 
house to work out fine, and who was subse- 
quently released on his own recognizance, since 
by such delivery the bond became functus offi- 
cio and defendant was required to work out fine 
and costs. State use of Jackson County v. Staf- 
ford, 183 Tenn. 186, 191 S.W.2d 442, 1946 Tenn. 
LEXIS 200 (1946). 


4, Rearrest. 

A sheriff did not have authority to rearrest a 
prisoner wrongfully discharged but was en- 
titled to retain prisoner in custody under origi- 
nal commitment. State ex rel. Estill v. Endsley, 
122 Tenn. 647, 126 S.W. 103, 1909 Tenn. LEXIS 
37, 135 Am. St. Rep. 886 (1910). 

Where defendant and his sureties defaulted 
on workhouse bond executed under this section, 
defendant could be rearrested and confined for 
purposes of satisfying remainder of fine and 
costs and state’s remedy was not limited to civil 
suit on bond. State ex rel. Siebers v. Cummings, 
208 Tenn. 612, 348 S.W.2d 292, 1961 Tenn. 
LEXIS 329 (1961). 
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41-2-127. Release of prisoners for occupational, scholastic or medical 
purposes. i 


(a) Counties having a population of six hundred thousand (600,000) or more, 
according to the 1960 federal census or any subsequent federal census, shall 
permit certain prisoners to leave the workhouse or jail during reasonable and 
necessary hours for occupational, scholastic or medical purposes as provided in 
§§ 41-2-127 — 41-2-132. 

(b) All other counties of this state are authorized to permit certain prisoners 
to leave the workhouse or jail during reasonable and necessary hours for 
occupational, scholastic or medical purposes as provided in §§ 41-2-127 — 
41-2-132. 


History. Textbooks. 

Acts 1967, ch. 259, § 1; 1972, ch. 626, § 1; Tennessee Forms (Robinson, Ramsey and 
T.C.A., § 41-1237. Harwell), No. 3-32-4. 
Compiler’s Notes. Law Reviews. 


For table of US. decennial populations of Imprisonment for Nonpayment of Fines and 
Tennessee counties, see Volume 13 and its Costs: A New Look at the Law and the Consti- 


supplement tution (Paul M. Stein), 22 Vand. L. Rev. 611 
Cross-References. (1969). 

Roster of inmate release privileges, title 41, 
CDo-2k. paris: 


41-2-128. Prisoners who may apply for release — Procedure. 


(a) Whenever any person has been sentenced to undergo imprisonment in a 
county workhouse, referred to as the “workhouse” in this chapter, for the 
commission of a crime defined as a misdemeanor by the laws of the state of 
Tennessee, the county board of commissioners, if there is one, or, otherwise, the 
judge of the circuit court, criminal court or general sessions court having 
jurisdiction in the county where the person is imprisoned, upon application 
made therefore by the warden, superintendent, prison keeper or other admin- 
istrative head of a workhouse, may, by order, direct the warden, superinten- 
dent, prison keeper or other administrative head of a workhouse to permit the 
prisoner to leave the workhouse during necessary and reasonable hours for the 
purpose of working at the prisoner’s employment, conducting the prisoner’s 
own business or other self-employed occupation, including, in the case of a 
woman, housekeeping and attending to the needs of the woman’s family, 
seeking employment, attendance at an educational institution or securing 
medical treatment. Similarly, the judge of the circuit court, criminal court or 
general sessions court having jurisdiction in the county where the person is 
imprisoned may, upon application of the sheriff, enter a like order for the same 
purpose for jail prisoners. The order may be rescinded or modified at any time 
with or without notice to the prisoner. 

(b) Whenever any person has been sentenced to undergo imprisonment in a 
county workhouse due to the violation of a criminal statute that is a felony 
under the laws of the state of Tennessee, then the individual may be allowed 
to leave the county workhouse during necessary and reasonable hours for 
occupational, scholastic or medical purposes. Any individual serving a felony 
sentence based on a crime against person or property who has a previous 
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sentence defined as a felony against person or property, as defined by the laws 
of the state of Tennessee or any other state of the United States or by the 
criminal statutes of the government of the United States, shall not be eligible 
to apply for release from the county workhouse during reasonable and 
necessary hours for occupational, scholastic or medical purposes as provided in 
§§ 41-2-127 — 41-2-132. 
(c)(1) Notwithstanding this section, § 55-10-402 or § 55-50-504(a)(2) to the 
contrary, the judge may sentence persons convicted of a second violation of 
§ 55-10-401 or § 55-50-504(a)(2), to the work release program established 
pursuant to this section if, prior to doing so, the following conditions have 
been met: 

(A) An investigative report is completed and considered by the judge, 
with the report confirming the defendant’s employment and the employ- 
er’s willingness to participate in the work release program, including, but 
not limited to, reports to monitor the defendant’s attendance, performance 
and response to treatment; 

(B) A plan acceptable to the judge is established to provide for the 
monitoring of the defendant’s whereabouts while at or on the defendant’s 
job; and 

(C) The defendant agrees to defray, to the best of the defendant’s ability, 
the cost of incarceration and treatment. 

(2) No person convicted of a second violation of § 55-10-401 that results in 
personal injury to, or the death of, another shall be sentenced to the work 
release program. 

(3) As a condition to participation in the work release program, the 
defendant must agree to be screened, at least daily, for the purpose of 
determining whether the defendant has consumed alcohol or illegal drugs. 

(4) A defendant permitted to participate in a work release program 
pursuant to this section shall not be permitted to operate a motor vehicle 
while participating in the program and shall at all times, when not actually 
at the place of employment or while being transported to or from the place 
of employment, remain in actual incarceration as provided by law. 

(5)(A) The judge shall, at the time of sentencing, cause the sentencing 

order to reflect the defendant’s cost of incarceration and treatment and 

shall affix to the order, taking into consideration the defendant’s ability to 
pay, the time and manner in which the costs are to be paid. The court shall 
enter the necessary orders requiring that the costs of incarceration and 
treatment be paid or secured, including, but not limited to, orders of 
probation that include, as a condition thereof, the payment of costs covered 

by this subdivision (c)(5). 

(B) When a defendant alleges inability to pay pursuant to the terms set 
out by the order, the defendant may petition the court for modification as 
to the terms of payment. When it is determined that the defendant is 
unable to pay the entirety of the costs covered by this subdivision (c)(5) in 
the time and manner imposed by the court, any costs imposed against the 
defendant shall be pursuant to a schedule promulgated by the chief 
administrative officer of the county, or the officer’s designee, with the 
schedule to be based upon the defendant’s ability to pay the same. 
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(C) In promulgating the schedule governing costs and the amount 
thereof to be paid by the defendant, the chief administrative officer of the 
county, or the officer’s designee, shall consider the defendant’s ability to 
pay and the disbursement schedule set forth in § 41-2-129 and shall 
incorporate payments ordered in this subsection (c) into the schedule. 
(D) In no event shall a person be denied access to this program or be 
denied discharge from incarceration as a result of that person’s inability to 
pay. 
(6) Acounty that permits a person convicted of a second offense violation 


of § 55-10-401 to be sentenced to a work release program shall maintain 
records sufficient to allow an annual determination of whether participation 
in any way diminishes the effectiveness of § 55-10-402. 


(7)(A) On an annual basis, the county legislative body shall conduct a 
public hearing to examine, monitor and evaluate the work release pro- 
gram operating under the authority of this subsection (c) to ensure that all 
requirements of this subsection (c) are being complied with and that the 
program is being operated in accordance with this subsection (c). As part 
of the public hearing, the county legislative body shall discuss the 
program’s effectiveness and compliance and hear the opinions of the public 
concerning the program. The county legislative body shall give notice of 
the public hearing at least thirty (30) days prior to the meeting. 

(B) Ifthe county legislative body finds through its public hearing or any 
other information the body may obtain that the work release program is 
being operated in compliance with this subsection (c), it shall so certify the 
program. The certification shall be transmitted to all judges having 
jurisdiction over the offense of driving under the influence of an intoxicant 
in the county. 

(C) Ifthe board finds that a work release program is not being operated in 
compliance with this subsection (c), it shall not certify the program. The 
failure of certification shall be transmitted to all judges having jurisdiction 
over the offense of driving under the influence of an intoxicant in the county. 


History. 

Acts 1967, ch. 259, § 2; 1972, ch. 626, § 2; 
impl. am. Acts 1978, ch. 934, § 36; 1980, ch. 
692, §§ 1, 2; T.C.A., § 41-1238; Acts 1990, ch. 
1065, § 1; 1991, ch. 269, § 1; 1991, ch. 472, 
§§ 1, 2; 1992, ch. 902, §§ 1-3; 1995, ch. 187, 
§ 1; 2002, ch. 628, § 1; 2013, ch. 154, §§ 39, 40. 


Attorney General Opinions. 
Constitutionality of work release for those 


convicted twice of driving under the influence, 
OAG 90-42, 1990 Tenn. AG LEXIS 46 (3/28/90). 

Work release for DUI second offenders, OAG 
97-021, 1997 Tenn. AG LEXIS 12 (3/5/97). 

County may charge work release partici- 
pants for board despite state housing compen- 
sation, OAG 99-081, 1999 Tenn. AG LEXIS 81 
(4/5/99). 


NOTES TO DECISIONS 


Analysis 


1. Release to Work. 
2. Denial of Application. 


1. Release to Work. 

Through proper application to the supervi- 
sory authorities, a workhouse prisoner was 
allowed to leave for the purpose of employment 


or to conduct his own business. Pendergrass v. 
Neil, 338 F. Supp. 1198, 1971 U.S. Dist. LEXIS 
13925 (M.D. Tenn. 1971), modified, 456 F.2d 
469, 1972 U.S. App. LEXIS 11030 (6th Cir. 
Tenn. 1972). 


2. Denial of Application. 
Trial court erred in denying defendant’s work 
release program application simply because his 
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employer refused to send his paycheck directly Tenn. Crim. App. LEXIS 755 (Tenn. Crim. App. 
to the county correctional center work release 1997). 
program. State v. Askew, 968 S.W.2d 899, 1997 


41-2-129. Wages or salary of employed prisoners — Liability of pris- 
oner for prisoner’s board in the workhouse — Work re- 
lease. 


(a) When a prisoner is employed for wages or salary, the warden, superin- 
tendent or other person in charge of the workhouse shall collect the wages or 
salary or require the prisoner to turn over the prisoner’s wages or salary when 
received; and the warden, superintendent or other person in charge of the 
workhouse shall deposit the wages or salary in a trust checking account and 
shall keep a ledger showing the status of the account of each prisoner. In the 
case of a jail prisoner, the sheriff shall collect the wages or salary of the 
prisoner or require the prisoner to turn over the wages or salary when received 
and shall perform the duties prescribed in this subsection (a) for the warden, 
superintendent or other person in the case of workhouse prisoners. 

(b)(1) Every prisoner gainfully employed shall be liable for the cost of that 

prisoner’s board in the workhouse, as fixed by the county commissioners. 

(2) If necessarily absent from the workhouse at a meal time, a prisoner 
shall, at the prisoner’s request, be furnished with an adequate nourishing 
lunch to carry to work. 

(3) The warden, superintendent or other person in charge of the work- 
house shall charge the prisoner’s account if the prisoner has one for such 
board. 

(4) If the prisoner is gainfully self-employed, the prisoner shall pay for 
such board, in default of which the prisoner’s privilege under §§ 41-2-127 — 
41-2-132 shall be automatically forfeited. 

(5) If the workhouse food is furnished directly by the county, the warden, 
superintendent or other person in charge of the workhouse shall account for 
and pay over such board payments to the county. 

(6) The same provisions shall apply in the case of jail prisoners, except 
that the county legislative body shall have and exercise the duties and 
authority prescribed for the county board of commissioners in the case of 
workhouse prisoners and the sheriff shall have and exercise the duties and 
authority prescribed for the warden, superintendent or other person in the 
case of workhouse prisoners. 

(c) By order of the county board of commissioners, or county legislative body 
if there is no county board of commissioners, or in the case of jail prisoners, the 
wages or salaries of employed prisoners shall be disbursed for the following 
purposes in the order stated: 

(1) The board of the prisoner; 

(2) Necessary travel expenses to and from work and other incidental 
expenses of the prisoner; 

(3) Support of the prisoner’s dependents, if any, the amount to be 
determined by the local governing body of the county workhouse or by the 
county legislative body in the case of jail prisoners; 

(4) Payment of docket costs connected with the commitment of the person; 
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(5) Payment, either in full or ratably, of the prisoner’s obligations ac- 

knowledged by the prisoner in writing or that have been reduced to 
judgment; 

(6) After deductions are made in accordance with subdivisions (c)(1)-(5), 
two dollars ($2.00), if there is at least a balance of two dollars ($2.00) in the 
account, shall be deducted each month from a prisoner’s trust account for 
any month the prisoner is gainfully employed, to be applied to the county- 
operated victim’s assistance program, if such a program exists in the county; 
and 

(7) After deductions are made in accordance with subdivisions (c)(1)-(6), 
four dollars ($4.00), if there is at least a balance of four dollars ($4.00) in the 
account, shall be deducted each month from a prisoner’s trust account for 
any month the prisoner is gainfully employed, to be directly applied to 
satisfy any judgments, against the prisoner, for restitution in favor of the 
victim. 

(d) As an alternative to the procedures described in subsections (a), (b) and 
(c), the sentencing court may place a prisoner on work release subject to the 
terms and conditions that the sheriff and the sentencing court may agree upon. 


History. 

Acts 1967, ch. 259, §§ 3, 4; 1972, ch. 626, 
§§ 3, 4; impl. am. Acts 1978, ch. 934, §§ 7, 36; 
T.C.A., §§ 41-1239, 41-1240; Acts 1991, ch. 383, 
§ 1; 1998, ch. 746, § 1; 2000, ch. 655, § 1; 2011, 
ch. 261, § 1. 


Cross-References. 
Earnings of inmates deposited in trust ac- 


counts, establishment and payment of daily 
room and board rate, § 41-21-511. 


Attorney General Opinions. 

County may charge work release partici- 
pants for board despite state housing compen- 
sation, OAG 99-081, 1999 Tenn. AG LEXIS 81 
(4/5/99). 


41-2-130. Employment of prisoners in another county. 


(a) The county board of commissioners, or county legislative body if there is 
no county board of commissioners, may, by order, authorize the warden, 
superintendent or other person in charge of the workhouse to whom the 
prisoner is committed to arrange with another warden, superintendent or 
other person in charge of a workhouse for the employment of the prisoner in 
the other’s county and, while so employed, to be in the other’s custody but in 
other respects to be and continue subject to the commitment. 

(b) In like manner, the county legislative body may authorize the sheriff to 
so arrange with the sheriff of another county, in the case of jail prisoners, for 
employment of any such prisoner in the other’s county, to be in that sheriffs 
custody while so employed but in all other respects to be and continue subject 
to the commitment. 


History. 

Acts 1967, ch. 259, § 5; 1972, ch. 626, § 5; 
impl. am. Acts 1978, ch. 934, §§ 7, 36; T.C.A., 
§ 41-1241. 


Cross-References. 
Work contracts with other counties, § 41-2- 
124 


Law Reviews. 

Jail Fees and Court Costs for the Indigent 
Criminal Defendant: An Examination of the 
Tennessee Procedure, 35 Tenn. L. Rev. 74 
(1968). 
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NOTES TO DECISIONS 


1. Release to Work. which he was incarcerated. Pendergrass v. Neil, 
It was not necessary for a workhouse pris- 338 F. Supp. 1198, 1971 U.S. Dist. LEXIS 13925 

oner, who was permitted to leave for the pur- (M.D. Tenn. 1971), modified, 456 F.2d 469, 1972 

pose of employment, to work in the county in U.S. App. LEXIS 11030 (6th Cir. Tenn. 1972). 


41-2-131. Grounds for refusal to release prisoner. 


The warden, superintendent or other person in charge of a workhouse may 
refuse to permit the prisoner to exercise the privilege to leave the workhouse 
for any breach of discipline or other violation of workhouse regulations. 
Similarly, the sheriff may refuse to permit the prisoner to exercise the privilege 
to leave the jail for any breach of discipline or other violation of jail regulations. 


History. 
Acts 1967, ch. 259, § 6; 1972, ch. 626, § 6; 
T.C.A., § 41-1242. 


41-2-132. Contracts with other governmental agencies for accepting 
work release prisoners. 


The warden, superintendent, prison keeper or other administrative head of 
a workhouse shall be authorized, with the approval of the local governing body 
of the county workhouse, to jointly contract with any other governmental 
agency, whether federal, state, county or municipal, with regard to accepting 
prisoners in custody of such other governmental agency or agencies for 
purposes of participation in the work release program under §§ 41-2-127 — 
41-2-132. Also, the sheriff may, with the approval of the county legislative body, 
contract with another unit of government with regard to accepting prisoners in 
the custody of that government for the purpose of participating in the work 
release program. 


History. impl. am. Acts 1978, ch. 934, §§ 7, 36; T.C.A., 
Acts 1967, ch. 259, § 7; 1972, ch. 626, § 7; § 41-1248. 


41-2-133. Institution of work release programs by counties — Costs. 


(a) All counties in the state, except as provided in subsection (b), may 
institute a work release program in accordance with this chapter. 

(b) This section shall not apply to any county having a population, according 
to the 1970 federal census or any subsequent federal census, of: 


not less than nor more than 
14,400 14,500 
19,500 19,600 
20,200 20,300 
28,000 28,100 


30,400 30,500 
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(c) The state’s share of the cost imposed on local governments by the work 
release program as instituted by this section shall be funded by the increase in 
state taxes apportioned by law to cities and counties that are not specifically 
earmarked for a particular purpose. 


History. For table of U.S. decennial populations of 
Acts 1967, ch. 285, § 1; 1973, ch. 87, § 1; Tennessee counties, see Volume 13 and its 
1980, ch. 911, §§ 1, 4, 5; T.C.A., § 41-1244. supplement. 
Compiler’s Notes. Cross-References. 
This section may be affected by § 9-1-116, Roster of inmate release privileges, title 41, 
concerning entitlement to funds, absent appro- ch. 21, part 7. 
priation. 


41-2-134. Commission created to authorize work release. 


(a) There is created a commission to authorize prisoners to come under a 
work release program whenever any person has been committed to the 
workhouse or similar place of confinement and to approve educational pro- 
grams established pursuant to § 41-2-145. 

(b) The commission, as authorized in this section, is authorized and empow- 
ered to permit the defendant to leave the workhouse during approved working 
hours to work at a place of employment and to earn a living to meet, in whole 
or in part, the cost of the prisoner’s current financial obligations; provided, that 
the prisoner returns to the workhouse each day after work and that the 
prisoner is released only for related rehabilitative purposes as recommended 
by the correctional/rehabilitation work release coordinator. 

(c)(1) In any county having a population of not less than eight hundred 

twenty-five thousand (825,000) nor more than eight hundred thirty thou- 

sand (830,000), according to the 1990 federal census or any subsequent 
federal census, and in any county having a metropolitan form of government 
and a population of not less than one hundred thousand (100,000), according 
to the 1990 federal census or any subsequent federal census, the commission 
shall be composed of not more than twelve (12) members nor less than three 

(3) members, who shall meet as three-member panels for the purpose of 

reviewing and approving applications for work release. 

(2) In other counties, the commission shall be composed of three (3) 
members. 
(3) In all counties: 

(A) The sheriff or workhouse superintendent shall appoint the mem- 
bers of the commission, subject to the approval of the county legislative 
body; 

(B) Each member shall serve a four-year term; and 

(C) Aperson appointed to fill a vacancy shall serve for the remainder of 
the unexpired term. 

(d) The commission shall meet weekly or at the call of the sheriff at the 
sheriffs office. 


History. 197 Techs. 398-8. I; 1980 ch, Oil Size 
Acts 1967, ch. 285, § 2; 1973, ch. 87, § 1; § 41-1245; Acts 1986, ch. 744, §§ 20, 21; 1995, 
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ch. 472, § 1; 1996, ch. 849, § 1. Workhouse inmates eligible to earn T.C.A. 
§ 41-2-147 sentence credits can earn such cred- 
its for working for a private employer if such 
labor is part of a court-approved work release 
program or a work release program operated 
under a commission established pursuant to 
this section, OAG 03-125, 2003 Tenn. AG 


LEXIS 145 (9/29/03). 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Attorney General Opinions. 
Inmate labor may benefit private party, OAG 
03-075, 2003 Tenn. AG LEXIS 91 (6/18/03). 


41-2-135. Petition to come under the work release program. 


A prisoner desiring to come under the work release program shall file a 
petition with the work release coordinator of the correctional/rehabilitation 
division. The petition must be joined in by the sheriff and concurred in by the 
warden of the workhouse and approved by the commission. 


History. 
Acts 1967, ch. 285, § 3; 1973, ch. 87, § 1; 
T.C.A., § 41-1246. 


41-2-136. Grounds for removal from program. 


Any prisoner placed under the work release program may be taken out of the 
program for just cause by the commission. In the event a prisoner is taken out 
of the work release program, the prisoner shall remain in the workhouse and 
complete the sentence. 


Cross-References. 
Escape, § 39-16-605. 


History. 
Acts 1967, ch. 285, § 4; 1973, ch. 87, § 1; 
T.C.A., § 41-1247. 


41-2-137. Failure to return from work on time as evidence of intent to 
escape — Penalty. 


In the event a prisoner placed under the work release program does not 
return to the workhouse at the time specified by the warden or the work 
release coordinator as a condition of being placed under the work release 
program, the failure to return shall constitute prima facie evidence of intent to 
escape and the prisoner shall thereby be subject to those penalties as are 
imposed or shall hereafter be imposed under the general law of this state for 
persons charged with the crime of escape. 


History. 
Acts 1967, ch. 285, § 5; 1973, ch. 87, § 1; 
T.C.A., § 41-1248. 


NOTES TO DECISIONS 


1. Escape. 

Defendant on work release program who did 
not return from pass at specified time could be 
convicted of crime of escape under former § 39- 
5-702 (repealed) even though offense occurred 


before that statute was amended to specifically 
include escape while on furlough. Lacey v. 
State, 506 S.W.2d 809, 1974 Tenn. Crim. App. 
LEXIS 296 (Tenn. Crim. App. 1974). 
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41-2-138. Monthly report to sentencing judge. 


The warden of the workhouse shall file a monthly report with respect to each 
prisoner placed under the work release program with the judge by whom the 
prisoner was sentenced advising the judge as to the conduct and financial 
achievement of the prisoner. 


History. Cross-References. 
Acts 1967, ch. 285, § 6; 1973, ch. 87, § 1; Roster of inmate release privileges, title 41, 
T.C.A., § 41-1249. ch. 21, part 7. 


41-2-139. Liability of participating prisoners for program costs. 


Any prisoner placed under the work release program who has been convicted 
of a misdemeanor shall pay to the workhouse, for housing, board and 
administration of the program, the sum of not less than six dollars ($6.00) nor 
more than twenty-eight dollars ($28.00) for each day the prisoner works at 
employment away from the workhouse, in addition to any fine imposed by the 
court. The amount to be paid shall be determined by the board of commission- 
ers established by § 41-2-134 and in accordance with § 41-2-129(b)(1). 


History. 1976, ch. 812, § 1; 1980, ch. 911, § 3; T.C.A., 
Acts 1967, ch. 285, § 7; 1973, ch. 87, § 1; § 41-1250; Acts 1986, ch. 787, § 1. 


41-2-140. Disbursement of wages — Duty of warden. 


The warden of the workhouse shall be responsible for the receipt and 
disbursement of all wages earned by a participating prisoner, and the wages 
shall be received, disbursed and accounted for in the fashion directed by the 
finance director of a metropolitan government. 


History. 
Acts 1967, ch: 285, § 8; 1973, ch. 87, § 1; 
T.C.A., § 41-1251. 


41-2-141. Rules and regulations governing work release program. 


(a) The sheriff, the correctional/rehabilitation work release coordinator and 
the warden of the workhouse shall establish rules and regulations for the 
orderly operation of the work release program. The rules and regulations must 
be approved by the commission. 

(b) A violation of any rules and regulations so promulgated shall constitute 
cause for the removal of the prisoner from the program under the provisions of 
§ 41-2-136. 


History. 
Acts 1967, ch. 285, § 9; 1973, ch. 87, § 1; 
T.C.A., § 41-1252. 


41-2-142. Furlough program. 


(a) All counties in the state having duly adopted a consolidated or metro- 
politan form of government pursuant to title 7, chapter 1 shall institute a 
furlough program for workhouse prisoners. 
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(b) All counties having a population of six hundred thousand (600,000) or 
more, according to the 1970 federal census or any subsequent federal census, 
shall institute a furlough program for county jail or workhouse prisoners. 


History. Tennessee counties, see Volume 13 and its 
Acts 19738, ch. 18, § 1; 1977, ch. 372, § 1; supplement. 


T.C.A., § 41-1258; Acts 1987, ch. 49, § 1. 
Cross-References. 


Compiler’s Notes. Roster of inmate release privileges, title 41, 
For table of U.S. decennial populations of ch. 21, part 7. 


41-2-143. Conditions for furlough — Procedure. 


(a) Whenever any person has been committed to the county jail or county 
workhouse, any sheriff or workhouse superintendent of a county with a 
population of seven hundred thousand (700,000) or more, according to the 1980 
federal census or any subsequent federal census, is authorized, in the official’s 
sole discretion, to permit an inmate to leave the place of confinement on 
furlough under such rules and regulations as may be prescribed and promul- 
gated by the sheriff or workhouse superintendent. 

(b) Whenever any person has been committed to the workhouse in a county 
having a metropolitan form of government, the metropolitan sheriff is autho- 
rized, in the sheriffs sole discretion, to permit an inmate to leave the place of 
confinement on furlough, under such rules and regulations as may be pre- 
scribed and promulgated by the sheriff. 

(c) All furloughs shall be made on an individual basis under reasonable 
conditions to inmates: 

(1) In the event of serious illness or death of a member of the inmate’s 
immediate family; 

(2) Who is on the work release program; or 

(3) Who has remaining before the inmate’s scheduled release date a 
certain maximum number of days, which maximum number of days shall be 
fixed by a schedule to be included in the rules and regulations prescribed and 
promulgated by the sheriff or workhouse superintendent. 

(d) Furlough will be for a maximum of three (3) days, unless a longer time 
is specifically authorized by the sheriff or workhouse superintendent, and shall 
be granted only to those with a record of behavior and conduct as to be worthy 
of the privilege. 

(e) Any inmate eligible to be granted a furlough by the sheriff, chief jail 
administrator or workhouse superintendent may make application to that 
superintendent or sheriff upon forms furnished by the workhouse or sheriffs 
department. The sheriff or the workhouse superintendent, after due consider- 
ation, may approve, reject or modify the request for furlough or may defer 
action on a request. The request shall be granted only upon notification of the 
furlough to the committing judge and to law enforcement authorities in the 
county of the prisoner’s former residence. 
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History. Tennessee counties, see Volume 13 and its 
Acts 1973, ch. 18, § 2; 1977, ch. 372, § 2; supplement. . 
T.C.A., § 41-1254; Acts 1987, ch. 49, § 2. 


Compiler’s Notes. 
For table of U.S. decennial populations of 


41-2-144, Inmate incentive program. 


All counties in the state having duly adopted a consolidated or metropolitan 
form of government pursuant to title 7, chapter 1, and all counties of the state 
having a population of six hundred thousand (600,000) or more, according to 
the 1970 federal census or any subsequent federal census, shall institute an 
inmate incentive program for workhouse prisoners, as set out in § 41-2-145. 


History. Tennessee counties, see Volume 13 and its 
Acts 1973, ch. 100, § 1; 1977, ch. 395, § 2; supplement. 
T.C.A., § 41-1255. 


Compiler’s Notes. 
For table of U.S. decennial populations of 


41-2-145. Program and rating system — Reduction of time to serve. 


(a)(1) The sheriff of any county having a consolidated or metropolitan form 
of government and all counties of the state having a population of six 
hundred thousand (600,000) or more, according to the 1970 federal census or 
any subsequent federal census, shall develop an inmate incentive program 
for workhouse prisoners, whereby credit may be given toward the reduction 
of time that an inmate is required to serve for the inmate’s participation in 
academic or vocational education classes sponsored by the consolidated or 
metropolitan government and all counties of the state having a population of 
six hundred thousand (600,000) or more, according to the 1970 federal 
census or any subsequent federal census, and for above average performance 
in the inmate’s job placement, on the basis of a rating system devised by the 
sheriff. 

(2) In all other counties, the sheriff or superintendent may develop an 
inmate incentive program for workhouse prisoners whereby credit may be 
given toward the reduction of time that an inmate is required to serve for the 
inmate’s participation in academic or vocational education classes on the 
basis of a rating system. 

(b) The program and rating system shall be approved by a three-member 
commission established pursuant to § 41-2-134. The commission shall be the 
Same commission as set up to oversee the work release program. 

(c) All reductions in time to be served by the prisoners shall be approved by 
the commission. Those credits of time shall be in addition to any other credits 
toward sentence reduction to which workhouse inmates are entitled by 
provisions of any other law. 

(d) The sheriff is authorized to develop a schedule whereby an inmate is 
credited with a certain amount of time for active participation in an academic 
or vocational training program for a certain number of days and with a certain 
amount of time for maintaining a rating of above average job performance for 
a certain number of days. 
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(e) Those credits on time shall be in addition to any other credits toward 
sentence reduction to which workhouse inmates are entitled by any other law. 

(f) Notwithstanding any law to the contrary, a county sheriff may create an 
inmate reentry education program. The successful completion of a reentry 
education program may allow an inmate to qualify for an educational sentence 
reduction credit of sixty (60) days if the inmate successfully receives a high 
school equivalency credential, high school diploma, vocational education 
diploma, or other postsecondary or industry-recognized certification. No credit 
will be given for any credential, diploma, degree, or certification unless the 
course of study, including the institution or entity through which the creden- 
tial, diploma, degree, or certification is offered, has received the prior approval 
of the department of correction. 


History. Amendments. 

Acts 1978, ch. 100, § 2; 1977, ch. 395, § 3; The 2019 amendment added (f). 
T.C.A., § 41-1256; Acts 1986, ch. 744, §§ 22, 23; 
2019, ch. 346, § 1. Effective Dates. 


y Acts 2019, ch. 346, § 2. May 10, 2019. 
Compiler’s Notes. 


For table of U.S. decennial populations of Cross-References. 
Tennessee counties, see Volume 13 and its Sentence reduction credits, § 41-21-236. 
supplement. 


41-2-146. Workhouse or jail maintenance work — Reduction of sen- 
tence for inmate labor. 


(a) When any prisoner has been sentenced to imprisonment in a county 
workhouse or jail or is serving time in the county jail or workhouse pursuant 
to an agreement with the department of correction, the sheriff or superinten- 
dent of the county shall be authorized to permit the prisoner to participate in 
work programs. 

(b) Work performed by the prisoner under this section shall be credited 
toward reduction of the prisoner’s sentence in the following manner: for each 
one (1) day worked on such duties by the prisoner the sentence shall be reduced 
by two (2) days. 


History. Attorney General Opinions. 
Acts 1980, ch. 688, § 1; 1981, ch. 276, §§ 1-5; Board of probation and parole has no author- 
T.C.A., § 41-1257; Acts 1986, ch. 744, § 24. ity to remove sentence credits earned in local 


jail or workhouse pursuant to T.C.A. §§ 41-2- 
123, 41-2-146, 41-2-147 or 41-21-236, OAG 05- 
031, 2005 Tenn. AG LEXIS 31 (3/29/05). 


Cross-References. 

Certain prisoners in local jails or work- 
houses, release on work-related programs, 
§ 41-2-147. 


41-2-147. Certain prisoners in local jails or workhouses — Eligibility 
for work-related programs — Credits. 


(a) The sheriff or administrative authority having responsibility for the 
custody of any person sentenced to a local jail or workhouse pursuant to former 
§ 40-35-302 [repealed], § 40-35-306 [repealed], § 40-35-307 [repealed] or 
§ 40-35-311 [repealed] or present § 40-35-302, § 40-35-306, § 40-35-307 or 
§ 40-35-314 shall, when a person has become eligible for work related 
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programs pursuant to those sections, be authorized to permit the person to 
perform any of the duties set out in § 41-2-123 or § 41-2-146: 

(b) Work performed by a prisoner under this section shall be credited toward 
reduction of the prisoner’s sentence in the following manner: for each one (1) 
day worked on such duties by the prisoner the sentence shall be reduced by two 


(2) days. 


(c) Any prisoner receiving sentence credits under this section shall not be 
eligible for the sentence reduction authorized by § 41-2-111. 


History. 
Acts 1984, ch. 841, § 1. 


Compiler’s Notes. 

The references in this section to “former 
§ 40-35-302 [repealed], § 40-35-306 [repealed], 
§ 40-35-307 [repealed] or § 40-35-311 [re- 
pealed]” refer to those sections in the Criminal 
Sentencing Reform Act of 1982, which was 
repealed effective November 1, 1989. The refer- 
ences to “present § 40-35-302, § 40-35-306, 
§ 40-35-307 or § 40-35-314” refer to parallel 
provisions in the Criminal Sentencing Reform 
Act of 1989. 


Cross-References. 
Sentence reduction credits, § 41-21-236. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.125. 


Attorney General Opinions. 

Sentence credits for inmates of county jails 
and workhouses, OAG 96-061, 1996 Tenn. AG 
LEXIS 68 (4/4/96). 

Workhouse inmates eligible to earn sentence 
credits under this section can earn the credits 
for working for a private employer if the labor is 
part of a court-approved work release program 
or a work release program operated under a 
commission established pursuant to T.C.A. 
§ 41-2-134, OAG 03-125, 2003 Tenn. AG LEXIS 
145 (9/29/03). 

Board of probation and parole has no author- 
ity to remove sentence credits earned in local 
jail or workhouse pursuant to T.C.A. §§ 41-2- 
123, 41-2-146, 41-2-147 or 41-21-236, OAG 05- 
031, 2005 Tenn. AG LEXIS 31 (3/29/05). 


NOTES TO DECISIONS 


1. Relationship to Other Laws. 

Supreme Court of Tennessee reads T.C.A. 
§ 41-2-150 as establishing the obligation of 
inmates to work, when work is available and 
offered to them, but it concludes that nothing in 


this statute contradicts the requirement of 
T.C.A. § 41-2-147 that inmates must first be- 
come eligible to participate in work programs. 
Ray v. Madison Cty., 536 S.W.3d 824, 2017 
Tenn. LEXIS 473 (Tenn. Aug. 16, 2017). 


41-2-148. Inmate labor for private purposes — Travel restrictions. 


(a) No sheriff, jailer or other person responsible for the care and custody of 


inmates housed in a county or municipal jail or workhouse may employ, 
require or otherwise use any inmate housed in the jail or workhouse to perform 
labor that will or may result directly or indirectly in the sheriffs, jailer’s or 
other person’s personal gain, profit or benefit or in gain, profit or benefit to a 
business partially or wholly owned by the sheriff, jailer or other person. This 
subsection (a) shall apply regardless of whether the inmate is or is not 
compensated for the labor. 
(b)(1) No sheriff, jailer or other person responsible for the care and custody 
of inmates housed in a county or municipal jail or workhouse may permit 
any inmate housed in the jail or workhouse to perform any labor for the gain, 
profit or benefit of a private citizen or for-profit corporation, partnership or 
other business, unless the labor is part of.a court-approved work release 
program or unless the work release program operates under a commission 
established pursuant to § 41-2-134. 
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(2) Inmates housed in a county or municipal jail or workhouse may 
perform any labor on behalf of a charitable organization or a nonprofit 


corporation. 


(3) Subject to the approval of the board of regents, inmates of a county or 


municipal jail or workhouse may perform any labor on behalf of a farm that 
is operated by any institution that is under the jurisdiction of the board of 
regents. 

(c) No sheriff, jailer or other person responsible for the care and custody of 


inmates housed in a county or municipal jail or workhouse may permit any 
inmate housed in the jail or workhouse to leave this state, unless such travel 
is approved by the sentencing court, unless the inmate is in need of emergency 
medical treatment available only in another state or there is a death or medical 
emergency in the inmate’s immediate family. 


(d)(1) Any sheriff, jailer or other person responsible for the custody of an 
inmate housed in a local facility who violates this section, upon the person’s 
first conviction for the violation, commits a misdemeanor and shall be 
punished by a fine equal to the value of the services received from the inmate 
or inmates and imprisonment for not less than thirty (30) days nor more 
than eleven (11) months and twenty-nine (29) days. Upon a second or 
subsequent conviction for a violation of this section, the sheriff, jailer or 
other person is guilty of a felony and shall be punished by a fine of not less 
than the value of the services received from the inmate or inmates nor more 
than five thousand dollars ($5,000) and imprisonment for not less than one 
(1) year nor more than five (5) years. If the person violating this section for 
the second or subsequent time is a public official, in addition to the 
punishment set out in this subdivision (d)(1), the person shall immediately 
forfeit the person’s office and shall be forever barred from holding public 
office in this state. 

(2) Any private citizen, corporation, partnership or other business know- 
ingly and willfully using inmate labor in violation of subsection (b) commits 
a Class A misdemeanor and, upon conviction, shall be punished by a fine of 
one thousand dollars ($1,000) and by imprisonment for not more than eleven 
(11) months and twenty-nine (29) days. Each day inmate labor is used in 
violation of subsection (b) constitutes a separate offense. 


History. 
Acts 1985, ch. 180, § 1; 1989, ch. 48, § 1; 
1989, ch. 591, §§ 1, 6; 2011, ch. 224, § 1. 


Code Commission Notes. The misdemeanor 
and felony in (d)(1) have been designated as 
Class A and Class E, respectively, by authority 
of § 40-35-110, which provides that offenses 
designated misdemeanors without specification 
as to category are Class A and felonies without 
specification as to category are Class E. See 
also § 39-11-114. 


The undesignated misdemeanor and felony 
offenses in this section may be affected by the 
Criminal Sentencing Reform Act of 1989. See 
§§ 39-11-1138, 39-11-114, 40-35-110, 40-35-111. 


Cross-References. 

Inmate labor for private purposes, travel 
restrictions, § 41-3-106. 

Jails and jailers, title 41, ch. 4. 

Official misconduct, § 39-16-402. 

Penalty for Class A misdemeanor, § 40-35- 
pA WB 
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Penalty for Class E felony, § 40-35-111. Use of inmates for personal gain, § 4-6-138. 

Road work by prisoners, § 41-2-123. yyy 

Sentence reduction credits, § 41-21-236. Attorney General Opinions. 

Unlawful use of inmates, Class E felony, Inmate labor may benefit private party, OAG 
§ 4-6-139. 03-075, 2003 Tenn. AG LEXIS 91 (6/18/03). 


41-2-149. Work release programs — Litter removal — Participation. 


(a) Except as provided in subsection (b), all persons sentenced to the county 
workhouse, either for a felony or misdemeanor conviction, in counties with an 
existing work release program whereby, among other things, prisoners remove 
litter and trash from public roads and other public areas, may be required to 
participate in the litter removal portion of that work release program during 
the period of the person’s incarceration. 

(b)(1) The only exceptions to the requirements of subsection (a) shall be for 

those persons who, in the opinion of the sheriff or the superintendent of the 

jail, would present a security risk or a danger to the public if allowed to leave 
the confines of the jail or workhouse and those persons who, in the opinion 
of a licensed physician, should not perform the labor for medical reasons. 
(2) Nothing in this section shall be construed as making persons convicted 
of the offense of driving under the influence of an intoxicant as prohibited by 

§ 55-10-4001 eligible to participate in a work release program, a litter 

removal program or receive sentence reduction credits as authorized by this 

section, nor shall this section be construed as altering or decreasing the 
penalties established by law for that offense. 

(c) All persons participating in the work release program required by this 
section shall receive sentence reduction credits for the work at the same rate 
as is provided in § 41-2-123(b)(3). 


History. 
Acts 1989, ch. 511, §§ 1, 3. 


Cross-References. 
Road work by prisoners, § 41-2-123. 
Sentence reduction credits, § 41-21-236. 


41-2-150. Work programs — Participation required — Exceptions. 


(a) Notwithstanding any other law to the contrary, except as provided in 
subsection (b), any person sentenced to the county workhouse or jail, either for 
a felony or misdemeanor conviction, in counties with programs whereby 
prisoners work either for pay or sentence reduction, or both, shall be required 
to participate in work programs during the period of the person’s incarceration. 
Any prisoner who refuses to participate in those programs when work is 
available shall have any sentence reduction credits received pursuant to 
§ 41-2-123 or § 41-2-146 reduced by two (2) days of credit for each one (1) day 
of refusal to work. Any prisoner who refuses to participate in the work 
programs who has not received any sentence reduction credits pursuant to 
§ 41-2-123 or § 41-2-146 may be denied good time credit in accordance with 
§ 41-2-111(b) and may also be denied any other privileges given to inmates in 
good standing for refusal to work. 

(b) The only exceptions to the requirements of subsection (a) shall be for 
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those persons who, in the opinion of the sheriff or the superintendent of the 
jail, would present a security risk or a danger to the public if allowed to leave 
the confines of the jail or workhouse and those persons who, in the opinion of 


a licensed physician or licensed medical professional, should not perform the 


labor for medical reasons. 


History. 
Acts 1997, ch. 112, § 1. 


Cross-References. 
Sentence reduction credits, § 41-21-236. 


NOTES TO DECISIONS 


1. Relationship to Other Laws. 

Supreme Court of Tennessee reads T.C.A. 
§ 41-2-150 as establishing the obligation of 
inmates to work, when work is available and 
offered to them, but it concludes that nothing in 
this statute contradicts the requirement of 
T.C.A. § 41-2-147 that inmates must first be- 
come eligible to participate in work programs. 
Ray v. Madison Cty., 5386 S.W.3d 824, 2017 
Tenn. LEXIS 473 (Tenn. Aug. 16, 2017). 

T.C.A. § 41-2-150 must be read in light of 
T.C.A. § 40-35-314(g), which requires trial 
courts to order inmates serving felony split 
confinement sentences pursuant to T.C.A.§ 40- 


35-306 in the local jail to participate in work 
programs as part of the sentence. Again, by 
affording trial courts authority to order split 
confinement inmates to participate in work 
programs, this statute implicitly affords trial 
courts authority to prescribe the conditions of 
that participation. Read together, the relevant 
statutes recognize that the trial court’s judg- 
ment remains paramount in determining when 
a felony split confinement inmate may partici- 
pate in a work program and earn work credits. 
Ray v. Madison Cty., 5386 S.W.3d 824, 2017 
Tenn. LEXIS 473 (Tenn. Aug. 16, 2017). 


41-2-151. Interlocal agreements for joint operation of workhouses. 


Nothing in this chapter or any other provision of general law shall be 
construed to prevent two (2) or more counties from entering into an interlocal 
agreement for the joint operation of a workhouse to serve the counties so 


agreeing. 


History. 
Acts 1999, ch. 190, § 4. 
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Section 

41-3-101. 
41-3-102. 
41-3-103. 
41-3-104. 
41-3-105. 
41-3-106. 
41-3-107. 


Punishment of prisoners. 


Municipal correctional houses authorized. 


Payment of earnings to prisoner held for safekeeping. 

Detention for failure to pay fines and costs. 

Detention after term of imprisonment. 

Inmate labor for private purposes — Travel restrictions. 

Public service for municipal offenders — Immunity from liability. 


41-3-101. Municipal correctional houses authorized. 


The authorities of any incorporated town may provide such lands, buildings 
and articles of any kind as may be necessary for a workhouse or house of 
correction for that town, may appoint suitable persons for the management of 
the workhouse or house of correction, and make all necessary bylaws and 
regulations for the government of the inmates, and cause the bylaws and 
regulations to be enforced. 
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Law Reviews. 

Liability of State Officials and Prison Corpo- 
rations for Excessive Use of Force Against In- 
mates of Private Prisons, 40 Vand. L. Rev. 983 
(1987). 


History. 
Code 1858, § 5410; Shan., § 7390; mod. Code 
1932, § 11999; T.C.A. (orig. ed.), § 41-1401. 


Cross-References. 


Sanitary inspection, § 4-3-1803. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, § 8. 


41-3-102. Punishment of prisoners. 


(a) Any prisoner refusing to work or becoming disorderly may be confined in 
solitary confinement and fed on bread and water or subjected to such other 
punishment, not inconsistent with humanity, as may be deemed necessary by 
the commissioners for the government and control of the prisoners. 

(b) Prisoners refusing to work or while in solitary confinement shall receive 


no credit for the time so spent. 


History. 
Acts 1891, ch. 123, § 17; Shan., § 7422; Code 
1932, § 12000; T.C.A. (orig. ed.), § 41-1402. 


Cross-References. 
Unauthorized means of punishment, § 41- 
21-404. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


41-3-103. Payment of earnings to prisoner held for safekeeping. 


If a prisoner is confined for safekeeping, the prisoner’s earnings, after paying 
for board, shall be paid over to the prisoner on discharge. 


History. 
Code 1858, § 5414; Shan., § 7394; Code 
1932, § 12001; T.C.A. (orig. ed.), § 41-1403. 


41-3-104. Detention for failure to pay fines and costs. 


If a prisoner is confined for failure to pay a fine and costs, the prisoner shall 
be detained until the fine and costs, except litigation tax, have been paid by the 


proceeds of the prisoner’s labor. 


History. 
Code 1858, § 5415; Shan., § 7395; mod. Code 
1932, § 12002; T.C.A. (orig. ed.), § 41-1404. 


Code Commission Notes. Provisions of this 
section concerning imprisonment for failure to 
pay costs may be affected by Anderson v. El- 


lington, 300 F. Supp. 789 (M.D. Tenn. 1969), 
which held that imprisonment for nonpayment 
of costs violates the United States Constitution. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.193. 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Power to Imprison for Misdemeanors. 


1. Constitutionality. 
In Tennessee, costs are not part of the pun- 


ishment in a criminal case; therefore, the stat- 
utes permitting imprisonment for their non- 
payment are void in that respect as violative of 
U.S. Const. amend. 13. Anderson v. Ellington, 
300 F. Supp. 789, 1969 U.S. Dist. LEXIS 12591 
(M.D. Tenn. 1969). 
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2. Power to Imprison for Misdemeanors. 


Power to imprison defendants convicted of 


misdemeanors for the fine and costs existed 
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independently of the workhouse law contained 
in this title. Ex parte Griffin, 88 Tenn. 547, 13 
S.W. 75, 1889 Tenn. LEXIS 75 (1890). 


41-3-105. Detention after term of imprisonment. 


After the term for which a prisoner is imprisoned has expired, the prisoner 
shall be detained until the fine and costs are paid, as provided in § 41-3-104. 


History. 
Code 1858, § 5417; Shan., § 7397; Code 
1932, § 12008; T.C.A. (orig. ed.), § 41-1405. 


Code Commission Notes. Provisions of this 
section concerning imprisonment for failure to 


pay costs may be affected by Anderson v. EI- 
lington, 300 F. Supp. 789 (M.D. Tenn. 1969), 
which held that imprisonment for nonpayment 
of costs violates the United States Constitution. 


NOTES TO DECISIONS 


1. Constitutionality. 
In Tennessee, costs are not part of the pun- 
ishment in a criminal case; therefore, the stat- 


payment are void in that respect as violative of 
U.S. Const., amend. 13. Anderson v. Ellington, 
300 F. Supp. 789, 1969 U.S. Dist. LEXIS 12591 


utes permitting imprisonment for their non- (M.D. Tenn. 1969). 


41-3-106. Inmate labor for private purposes — Travel restrictions. 


(a) No sheriff, jailer or other person responsible for the care and custody of 
inmates housed in a county or municipal jail or workhouse may employ, 
require or otherwise use any inmate housed in the jail or workhouse to perform 
labor that will or may result directly or indirectly in the sheriffs, jailer’s or 
other person’s personal gain, profit or benefit or in gain, profit or benefit to a 
business partially or wholly owned by the sheriff, jailer or other person. This 
subsection (a) shall apply regardless of whether the inmate is or is not 
compensated for the labor. 

(b)(1) No sheriff, jailer or other person responsible for the care and custody 

of inmates housed in a county or municipal jail or workhouse may permit 

any inmate housed in the jail or workhouse to perform any labor for the gain, 
profit or benefit of a private citizen or a for-profit corporation, partnership or 
other business unless the labor is part of a court-approved work release 
program or unless the work release program operates under a commission 

established pursuant to § 41-2-134. 

(2) Inmates housed in a county or municipal jail or workhouse may 
voluntarily perform any labor on behalf of a charitable organization or a 
nonprofit corporation or a governmental entity. 

(c) No sheriff, jailer or other person responsible for the care and custody of 
inmates housed in a county or municipal jail or workhouse may permit any 
inmate housed in the jail or workhouse to leave this state unless the travel is 
approved by the sentencing court or unless the inmate is in need of emergency 
medical treatment available only in another state or there is a death or medical 
emergency in the inmate’s immediate family. 

(d)(1) Any sheriff, jailer or other person responsible for the custody of an 

inmate housed in a local facility who violates this section, upon a first 

conviction therefor, commits a misdemeanor and shall be punished by a fine 
equal to the value of the services received from the inmate or inmates and 
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imprisonment for not less than thirty (30) days nor more than eleven (11) 
months and twenty-nine (29) days. Upon a second or subsequent conviction 
for a violation of this section, the sheriff, jailer or other person commits a 
felony and shall be punished by a fine of not less than the value of the 
services received from the inmate or inmates nor more than five thousand 
dollars ($5,000) and imprisonment for not less than one (1) nor more than 
five (5) years. If the person violating this section for the second or subsequent 
time is a public official, in addition to the punishment set out in this 
subdivision (d)(1), the person shall immediately forfeit the person’s office and 
shall be forever barred from holding public office in this state. 

(2) Any private citizen, corporation, partnership or other business know- 
ingly and willfully using inmate labor in violation of subsection (b) commits 
a Class A misdemeanor and, upon conviction, shall be punished by a fine of 
one thousand dollars ($1,000) and by imprisonment for not more than eleven 
(11) months and twenty-nine (29) days. Each day inmate labor is used in 
violation of subsection (b) constitutes a separate offense. 


History. Jails and jailers, title 41, ch. 4. 
Acts 1985, ch. 1380, § 1; 1989, ch. 48, § 1; Penalty for Class A misdemeanor, § 40-35- 
1989, ch. 591, §§ 1, 6; 2004, ch. 636, § 1. 111. 


Code Commission Notes. The misdemeanor Penalty for Class E felony, § 40-35-111. 

and felony in (d)(1) have been designated as Unlawful use of inmates, Class E felony, 
Class A and Class E, respectively, by authority § 4-6-139. 

of § 40-35-110, which provides that offenses Use of inmates for personal gain, § 4-6-138. 
designated misdemeanors without specification Work programs, title 41, ch. 22. 

as to category are Class A and offenses desig- 


nated felonies without specification are Class Attorney General Opinions. 
E. See also §§ 39-11-113, 39-11-114. Inmate labor may benefit private party, OAG 


03-075, 2003 Tenn. AG LEXIS 91 (6/18/03). 
Cross-References. 


Inmate labor for private purposes, travel 
restrictions, § 41-2-148. 


41-3-107. Public service for municipal offenders — Immunity from 
liability. 


(a) Municipal offenders confined or subject to confinement in a county or 
municipal jail or workhouse under applicable law may be sentenced by the 
court to perform public service work for the municipality. 

(b) The municipality and its officers and employees shall not be liable for 
any injury sustained by the offender while the offender is on a public service 
work detail if the municipality exercised due care in the supervision of the 
offender. 

(c) The municipality and its officers and employees shall not be liable to any 
person for the acts of any offender while the offender is on a public service work 
detail if the municipality exercised due care in the supervision of the offender. 

(d) The municipality and its officers and employees shall not be liable to any 
offender or the offender’s family for death or injuries received while the 
offender is on a public service work detail if the municipality exercised due care 
in the supervision of the offender. 

(e) The authority and protection from liability provided by this section are 
supplemental and in addition to the authority and protection provided in other 
laws. 
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History. 
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Acts 1993, ch. 238, § 1. 


Section 


41-4-101. 
41-4-102. 
41-4-103. 
41-4-104. 
41-4-105. 
41-4-106. 
41-4-107. 
41-4-108. 
41-4-109. 
41-4-110. 
41-4-111. 
41-4-112. 
41-4-113. 
41-4-114. 
41-4-115. 
41-4-116. 
41-4-117. 
41-4-118. 
41-4-119. 
41-4-120. 
41-4-121. 
41-4-122. 
41-4-123. 
41-4-124. 
41-4-125. 
41-4-126. 
41-4-127. 
41-4-128. 
41-4-129. 
41-4-130. 
41-4-131. 
41-4-132. 
41-4-133. 
41-4-134. 
41-4-135. 
41-4-136. 
41-4-137. 
41-4-138. 
41-4-139. 
41-4-140. 
41-4-141. 


41-4-142. 
41-4-143. 
41-4-144. 


CHAPTER 4 
JAILS AND JAILERS 


Duty of sheriff — Appointment of jailer. 

Delivery of jail and prisoners to successor in office. 

Persons confined — Evaluation authorized. 

Inmates en route to penitentiary. 

Federal prisoners. 

Filing of process. 

[Obsolete.] 

Support of prisoners. 

Food and bedding. 

Segregation of sexes. 

Cleanliness. 

Keys kept at jail. 

Night duty. 

Correspondence and visitors. 

Medical care of prisoners. 

Jail inspectors. 

Violation as misdemeanor. 

Employment of guard. 

Compensation — Taxing of costs. 

Board in guarding prisoner. 

Safekeeping of prisoners — Sufficient jails. 

Guard for removal of prisoner. 

Redelivery to place of trial. 

Allowance of expenses. 

Proof of costs. 

Allowance for additional guards. 

Transportation appropriations by counties having no jail. 

Accounts of appropriated funds. 

Accounts of sheriffs and jailers. 

[Reserved.] 

Jailers’ fees. 

Sheriffs fees. 

Filing of sheriffs bills. 

Compliance as prerequisite to payment. 

Refund to state of costs collected from defendant. 

Monthly audit of jailer’s fees. 

Refund to county of fees collected from defendant. 

Physical examination of prisoners. 

State prisoners — Payment to county or municipality for keeping. 

Standards prescribed by the Tennessee corrections institute. 

Interlocal agreements for joint operation of jails — Legislative intent — Allowable 
agreements. 

Charging inmates for issued items. 

Report on prisoners escaping from work details. 

Jailer qualifications. 


41-4-101. Duty of sheriff — Appointment of jailer. 


The sheriff of the county has, except in cases otherwise provided by law, the 
custody and charge of the jail of the county and of all prisoners committed to 
the jail and may appoint a jailer. 


41-4-102 


History. 

Code 1858, § 5400; Shan., § 7875; Code 
1932, § 11984; T.C.A. (orig. ed.), § 41-1101; 
Acts 2017, ch. 401, § 1. 


Cross-References. 

Abatement of fire violations, § 68-120-109. 

Corrections volunteer services, title 41, ch. 
10. 

Counselors at educational and correctional 
institutions, qualifications, § 8-50-105. 

Duties of sheriff, title 8, ch. 8, part 2. 

Failure to keep adequate jail indictable with- 
out prosecutor, § 40-13-104. 

Fees of jailer, title 8, ch. 26. 

Inmate labor for private purposes, §§ 4-6- 
138, 41-2-148, 41-3-106. 

Jail as workhouse, § 41-2-102. 
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Liability for acts of deputies appointed by 
sheriff, title 8, ch. 8, part 3. 

Prisoners who may apply for release during 
certain hours, § 41-2-128. 

Removal and replacement of jail, §§ 5-7-111, 
5-7-114. 

Specifications for construction, § 5-7-110. 

Submission of building plans, § 4-3-608. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, § 6. 


Law Reviews. 

Liability of State Officials and Prison Corpo- 
rations for Excessive Use of Force Against In- 
mates of Private Prisons, 40 Vand. L. Rev. 983 
(1987). 


NOTES TO DECISIONS 


Analysis 


. Fees for Keeping Prisoners. 
. Responsibility for Jailer. 
Immunity. 

. Political Affiliation. 

. Civil Rights Claim 


. Fees for Keeping Prisoners. 

The county is liable to the sheriff for board 
and turnkey fees of prisoners sentenced to the 
workhouse, but committed to jail under mitti- 
mus pending their removal to the workhouse. 
Knox County v. Fox, 107 Tenn. 724, 65 S.W. 
404, 1901 Tenn. LEXIS 124 (1901); Woolen v. 
State, 129 Tenn. 455, 166 S.W. 594, 1914 Tenn. 
LEXIS 132 (1914). 

State is liable for costs for confining in the 
county jail one convicted of a felony, but whose 
punishment was commuted by the jury from 
imprisonment in the penitentiary to imprison- 
ment in the county jail. Woolen v. State, 129 
Tenn. 455, 166 S.W. 594, 1914 Tenn. LEXIS 132 
(1914). 


2. Responsibility for Jailer. 

The sheriff has charge and custody of the jail 
of his county and the prisoners legally commit- 
ted therein and is civilly responsible for the acts 
of the jailer whom he appoints as to federal as 
well as state prisoners. Tennessee use of United 
States v. Hill, 60 F. 1005, 1894 U.S. App. LEXIS 
2152, 24 L.R.A. 170 (6th Cir. Tenn. 1894). 


3. Immunity. 
A county, the county sheriff and his employ- 
ees, including deputies and jailers, are pro- 


tected by a discretionary function immunity. 
Willis v. Barksdale, 625 F. Supp. 411, 1985 U.S. 
Dist. LEXIS 12938 (W.D. Tenn. 1985). 

Because the law was clearly established that 
sheriff could not reasonably take political con- 
siderations into account when terminating 
jailer, sheriff was not entitled to qualified im- 
munity in his individual capacity for former 
jailer’s political association claim. Sowards v. 
Loudon County, 203 F.3d 426, 2000 FED App. 
46P, 2000 U.S. App. LEXIS 1661, 123 A.L.R.5th 
783 (6th Cir. Tenn. 2000), cert. denied, 531 U.S. 
875, 121 S. Ct. 179, 148 L. Ed. 2d 123, 2000 
U.S. LEXIS 5888 (2000). 


4, Political Affiliation. 

Political affiliation is not an appropriate con- 
sideration for the employment or termination 
of a jailer. Sowards v. Loudon County, 203 F.3d 
426, 2000 FED App. 46P, 2000 U.S. App. LEXIS 
1661, 123 A.L.R.5th 783 (6th Cir. Tenn. 2000), 
cert. denied, 531 U.S. 875, 1218S. Ct. 179, 148 L. 
Ed. 2d 123, 2000 U.S. LEXIS 5888 (2000). 


5. Civil Rights Claim 

Proposed civil rights claims against sheriff 
were untimely because, in absence of express 
applicable statute of limitations, relevant limi- 
tations statute was one-year statute in T.C.A. 
§ 28-3-104, and plaintiff sought to add sheriff 
as defendant over one year after underlying 
incident took place. Minick v. Metro. Gov’t of 
Nashville & Davidson County, — F. Supp. 2d 
—, 2014 U.S. Dist. LEXIS 143287 (M.D. Tenn. 
Oct. 8, 2014). 


41-4-102. Delivery of jail and prisoners to successor in office. 


(a) Upon the resignation, death, removal from office or expiration of the 
term of office of any sheriff or coroner acting as sheriff, the jail and the 
prisoners in the jail, with everything belonging or pertaining thereto, shall be 
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delivered over to the successor of the sheriff or coroner or any person duly 
authorized by law to take charge of the jail. 

(b) A failure to comply with this section, after demand made by the person 
entitled to the charge of the jail, is a misdemeanor. 


History. 

Code 1858, §§ 5407, 5408 (deriv. Acts 1777 
(Nov.), ch. 8, § 12); Shan., §§ 7385, 7386; Code 
1932, §§ 11994, 11995; T.C.A. (orig. ed.), § 41- 
1102. 


Code Commission Notes. The misdemeanor 
in subsection (b) has been designated as Class 
A by authority of § 40-35-110, which provides 


that offenses designated misdemeanors with- 
out specification as to category are Class A. See 
also § 39-11-114. 


Cross-References. 

Delivery of papers and property to successor, 
§ 8-8-214. 

Penalty for Class A misdemeanor, § 40-35- 
1: 


41-4-103. Persons confined — Evaluation authorized. 


(a) In addition to convicts sentenced to imprisonment in the county jail, the 
jail is used as a prison for the safekeeping or confinement of the following 


persons: 


(1) Persons committed for trial for public offenses; 
(2) Inmates sentenced to imprisonment in the penitentiary, until their 


removal to the penitentiary; 


(3) Persons committed for contempt or on civil process; 
(4) Persons committed on failure to give security for their appearance as 


witnesses in any criminal cases; 


(5) Persons charged with or convicted of a criminal offense against the 


United States; 


(6) Insane persons, pending transfer to a hospital for the insane or other 


disposition; and 


(7) All other persons committed to the jail by authority of law. 
(b) The jailer may perform evaluations of the persons listed in subdivisions 
(a)(1)-(7) for purposes of classification, management, care, control and cell 


assignment. 


History. 
Code 1932, § 11980; Acts 1978, ch. 602, § 1; 
T.C.A. (orig. ed.), § 41-1103. 


Cross-References. 

Community-based screening process, pre- 
screening agents, § 33-6-104. 

Confinement for short terms in felony cases, 
§ 40-20-1038. 


Law Reviews. 
The New Tennessee Code (Charles C. Tra- 
bue), 10 Tenn. L. Rev. 155 (1932). 


Attorney General Opinions. 
County liability for cost of incarcerating mis- 


demeanant before sentencing, OAG 98-159, 
1998 Tenn. AG LEXIS 159 (8/24/98). 

A county jail must accept all arrested persons 
and may not refuse to take custody of an 
arrestee; however, a jail may make arrange- 
ments for medical treatment or transfer a pris- 
oner to the nearest jail sufficient to care for the 
prisoner’s medical needs if it cannot do so and 
may have the prisoner transferred to the near- 
est sufficient jail if it is over its approved 
capacity, OAG 02-015, 2002 Tenn. AG LEXIS 16 
(2/6/02). 
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NOTES TO DECISIONS 
1. Effect. nez, 454 F. Supp. 610, 1978 U.S. Dist. LEXIS 


This section does not transform county jails 17472 (M.D. Tenn. 1978). 


into federal institutions. United States v. Jimi- 


41-4-104. Inmates en route to penitentiary. 


It is the duty of the jailer to receive and safely keep, without any fee therefor, 
all inmates on their way to the penitentiary, whenever the sheriff or other 
officer in charge of such inmates may deem it necessary. 


History. 
Code 1858, § 5409; Shan., § 7387; Code 
1932, § 11996; T.C.A. (orig. ed.), § 41-1104. 


NOTES TO DECISIONS 


zable claim for money damages. Campbell v. 
Buckles, 448 F. Supp. 288, 1977 U.S. Dist. 
LEXIS 15623 (E.D. Tenn. 1976). 


1. Claims for Damages. 

The court found it difficult to accept the idea 
that the mere violation of the guidelines im- 
posed by this section would amount to a cogni- 


41-4-105. Federal prisoners. 


The jailer is liable for failing to receive and safely keep all persons delivered 
under the authority of the United States, to the like pains and penalties as for 
similar failures in the case of persons committed under authority of the state; 
however, the marshal or person delivering a prisoner under authority of the 
United States is liable to the jailer for fees and the subsistence of the prisoner 
while so confined, which shall be the same as provided by law for prisoners 
committed under authority of the state. The jailer will also collect from the 
marshal fifty cents (50¢) a month for each prisoner, under the resolution of the 
first congress, and pay the same to the county trustee forthwith, to be 
accounted for by the trustee as other county funds. 


History. 
Code 1858, §§ 5397-5399 (deriv. Acts 1801, 
ch. 31, §§ 1, 2); Shan., §§ 7372-7374; Code 


1932, §§ 11981-11983; T.C.A. (orig. ed.), § 41- 
1105. 


NOTES TO DECISIONS 


Analysis in the name of the state, for its use, against the 
sheriff and his bondsmen, to recover pecuniary 

1. Effect. d Tee eae f ; 
2. Liability for Escape of Federal Prisoners PEE eRe Unies Lis EAcape © a0 ees, 0 
; under indictment by a federal grand jury; and 
1. Effect. may recover as damages the expenses of the 


This section does not transform county jails 
into federal institutions. United States v. Jimi- 
nez, 454 F. Supp. 610, 1978 U.S. Dist. LEXIS 
17472 (M.D. Tenn. 1978). 


2. Liability for Escape of Federal Prison- 
ers. 
The United States may maintain an action, 


arrest and keeping of the prisoner, the benefit 
of which was lost by his escape and also the 
money expended in recapturing him. Tennessee 
use of United States v. Hill, 60 F. 1005, 1894 
U.S. App. LEXIS 2152, 24 L.R.A. 170 (6th Cir. 
Tenn. 1894). 
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41-4-106. Filing of process. 


The mittimus or process by which any prisoner is committed or discharged 
from jail, or an attested copy of the mittimus or process, shall be regularly filed 
in its order and safely kept by the sheriff, or jailer, under the sheriffs direction. 


History. 
Code 1858, § 5401; Shan., § 7376; Code 
1932, § 11985; T.C.A. (orig. ed.), § 41-1106. 


41-4-107. [Obsolete.] 


Code Commission Notes. Former § 41-4- 
107 (Acts 1927, ch. 4, § 1; Code 1932, § 12031; 
T.C.A. (orig. ed.), § 41-1107), concerning per- 


sons sentenced to the county jail working out 
fines and costs, was deleted as obsolete in 1990. 


41-4-108. Support of prisoners. 


Every person committed to jail may furnish that person’s own support, 
under such precautions as the jailer may deem proper to adopt for the purpose 
of guarding against escapes and to prevent the importation of intoxicants or 
narcotics. If such support is not furnished by the prisoner, it shall be furnished 


by the jailer. 


History. 
Code 1858, § 5418; Shan., § 7429; mod. Code 
1932, § 12038; T.C.A. (orig. ed.), § 41-1108. 


41-4-109. Food and bedding. 


The jailer shall furnish adequate food and bedding. 


History. 

Code 1858, § 5419 (deriv. Acts 1826, ch. 45, 
§ 1); Shan., § 7430; mod. Code 1932, § 12039; 
mod. C. Supp. 1950, § 12039; T.C.A. (orig. ed.), 
§ 41-1109; Acts 1996, ch. 703, § 1. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, § 3. 


NOTES TO DECISIONS 


Analysis 


1. Sheriff's Duty. 
2. Physically Incapacitated Inmates. 


1. Sheriff's Duty. 

It was not contemplated that the jailer 
should, at his own expense, purchase and sup- 
ply drinking water and water consumed in 
cleaning the jail, flushing the toilets, and for 
bathing the prisoners, it being the jailer’s duty 
only to see that the prisoner, while he is incar- 
cerated, is supplied with wholesome drinking 
water and, by the use of water and other 
appliances, to see that the jail is kept clean. 
State ex rel. Calloway v. Trotter, 142 Tenn. 160, 
218 S.W. 230, 1919 Tenn. LEXIS 45 (1920). 

Sheriff has a duty to provide adequate food 


and bedding, maintain cleanliness and provide 
toiletries and showers. Leach v. Shelby County 
Sheriff, 891 F.2d 1241, 1989 U.S. App. LEXIS 
19086 (6th Cir. Tenn. 1989), cert. denied, 495 
U.S. 932, 110 S. Ct. 2173, 109 L. Ed. 2d 502, 
1990 U.S. LEXIS 2515 (1990). 


2. Physically Incapacitated Inmates. 

Sheriff was under constitutionally imposed 
affirmative obligation toward paraplegic and 
physically incapacitated inmates in county jail 
to know their medical needs and supply them, 
and to correct any deprivations. Leach v. Shelby 
County Sheriff, 891 F.2d 1241, 1989 U.S. App. 
LEXIS 19086 (6th Cir. Tenn. 1989), cert. de- 
nied, 495 U.S. 932, 110 S. Ct. 2173, 109 L. Ed. 
2d 502, 1990 U.S. LEXIS 2515 (1990). 


41-4-110 CORRECTIONAL INSTITUTIONS AND INMATES 556 


41-4-110. Segregation of sexes. 


Male and female prisoners, except husband and wife, shall not be kept in the 
same cell or room in jail. 


History. 
Code 1858, § 5423; Shan., § 7434; Code 
1932, § 12042; T.C.A. (orig. ed.), § 41-1110. 


41-4-111. Cleanliness. 


The jailers shall enforce cleanliness in their respective jails. They shall 
furnish the necessary apparatus for shaving once a week, shall provide bathing 
facilities separate for males and females, shall furnish hot and cold water, 
clean and sufficient bedding, and laundering once a week to those prisoners 
who are not able to provide such for themselves. The jailers shall keep the jails 
clean and shall remove all filth from each cell once every twenty-four (24) 
hours. 


History. Law Reviews. 
Code 1932, § 12040; T.C.A. (orig. ed.), § 41- The New Tennessee Code (Charles C. Tra- 
iG bue), 10 Tenn. L. Rev. 155 (1932). 


Cross-References. 
Sanitary inspections, § 4-3-1803. 


NOTES TO DECISIONS 


1. Physically Incapacitated Inmates. and to correct any deprivations. Leach v. Shelby 

Sheriff was under constitutionally imposed County Sheriff, 891 F.2d 1241, 1989 U.S. App. 
affirmative obligation toward paraplegic and LEXIS 19086 (6th Cir. Tenn. 1989), cert. de- 
physically incapacitated inmates in county jail nied, 495 U.S. 932, 110 S. Ct. 2173, 109 L. Ed. 
to know their medical needs and supply them, 2d 502, 1990 U.S. LEXIS 2515 (1990). 


41-4-112. Keys kept at jail. 


It is the duty of the sheriff, where the jail is not fireproof, and so long as any 
person is confined in the jail, to be constantly at the jail or to have constantly 
at the jail someone having in possession all keys necessary to liberate all of the 
prisoners in the jail in case of fire. 


History. 
Acts 1897, ch. 66, § 1;Shan., § 7440a1; Code 
1932, § 12047; T.C.A. (orig. ed.), § 41-1112. 


41-4-113. Night duty. 


The sheriff or other person shall remain in the jail every night from eight 
o’clock p.m. (8:00 p.m.) to six o’clock a.m. (6:00 a.m.). 


History. 


Acts 1897, ch. 66, § 2;Shan., § 7440a2; Code 
1932, § 12048; T.C.A. (orig. ed.), § 41-1113. 


41-4-114. Correspondence and visitors. 


After examination and commitment of prisoners, the jailer shall convey 
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letters from prisoners to their counsel and others, sealing and putting them in 
the post office if required. The jailer shall also admit, without charge, persons 
having business with prisoners and shall remain present at all interviews 
between prisoners and others, except their counsel. 


History. § 1); Shan., § 7432; Code 1932, § 12041; 
Code 1858, § 5421 (deriv. Acts 1826, ch. 45, _ T.C.A. (orig. ed.), § 41-1114. 


41-4-115. Medical care of prisoners. 


(a) The county legislative bodies alone have the power, and it is their duty, 
to provide medical attendance for all prisoners confined in the jail in their 
respective counties. The county legislative bodies shall allow the county jail 
physician such compensation, to be paid by their respective counties, as may be 
fixed by the county legislative body agreed upon in writing between the county 
and the attending jail physician or as may be fixed by the county legislative 
body. 

(b) The state shall be liable for expenses incurred from emergency hospital- 
ization and medical treatment rendered to any state prisoner incarcerated in 
a county jail or workhouse; provided, that the prisoner is admitted to the 
hospital. The sheriff of the county in which the state prisoner is incarcerated 
shall file a petition with the criminal court committing the state prisoner to the 
county jail or workhouse attaching to the petition a copy of the hospital bills of 
costs for the state prisoner. It is the duty of the court committing the state 
prisoner to the county jail or workhouse to examine bills of costs, and if the 
costs are proved, the court shall certify the fact thereon and forward a copy to 
the judicial cost accountant. The expenses for emergency hospitalization or 
medical treatment shall be paid in the same manner as court costs. Claims for 
incidents occurring after March 1, 1977, shall be reimbursed if otherwise 
authorized by this subsection (b). 

(c) The state shall be responsible for the transportation costs and cost of any 
guard necessary upon a state prisoner’s admission to a hospital or required 
follow-up treatment. Reimbursement shall be made according to the proce- 
dures established by § 41-8-106, but shall be in addition to the per diem 
established in § 41-8-106. 

(d) Any county or municipality may, by resolution or ordinance adopted by 
a two-thirds (24) vote of its legislative body, establish and implement a plan 
authorizing the jail or workhouse administrator of the county or municipality 
to charge an inmate in the jail or workhouse a co-pay amount for any medical 
care, treatment, pharmacy services or substance abuse treatment by a licensed 
provider provided to the inmate by the county or municipality. The county or 
municipality adopting the co-pay plan shall establish the amount the inmate is 
required to pay for each service provided. Nothing in this subsection (d) shall 
be construed as authorizing a county or municipality to deny medical care, 
treatment, pharmacy services or substance abuse treatment by a licensed 
provider to an inmate who cannot pay the co-pay amount established by the 
plan. 

(e) If an inmate cannot pay the co-pay amount established by a plan adopted 
pursuant to subsection (d), the plan may authorize the jail or workhouse 
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administrator to deduct the co-pay amount from the inmate’s commissary 
account or any other account or fund established by or for the benefit of the 
inmate while incarcerated. 

(f) Notwithstanding any other law to the contrary, a plan established 
pursuant to subsection (d) may also authorize the jail or workhouse adminis- 
trator to seek reimbursement for the expenses incurred in providing medical 
care, treatment, hospitalization or pharmacy services to an inmate incarcer- 
ated in the jail or workhouse from an insurance company, health care 
corporation, TennCare or other source, if the inmate is covered by an insurance 
policy, TennCare or subscribes to a health care corporation or other source for 
those expenses. 

(g) No claim against the state for payment of expenses under this section 
shall be paid unless the claim is submitted to the department of correction 


within six (6) months from the date the services were provided. 


History. 

Acts 1877, ch. 160, § 1; 1885, ch. 95, § 5; 
Shan., § 7440; Code 1932, § 12046; Acts 1978, 
ch. 901, § 1; impl. am. Acts 1978, ch. 934, §§ 7, 
36; T.C.A. (orig. ed.), § 41-1115; Acts 1985 (1st 
Ex. Sess.), ch. 5, § 56; 1996, ch. 850, § 1; 2004, 
ch. 695, § 1; 2014, ch. 582, § 2. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 

Care of workhouse prisoners by jail physi- 
cian, § 41-2-118. 

Earnings of inmates deposited in trust ac- 
counts, establishment and payment of daily 
room and board rate, § 41-21-511. 

Regulation and care of inmates, title 41, ch. 
21, part 2. 


Attorney General Opinions. 
A county jail must accept all arrested persons 


and may not refuse to take custody of an 
arrestee; however, a jail may make arrange- 
ments for medical treatment or transfer a pris- 
oner to the nearest jail sufficient to care for the 
prisoner’s medical needs if it cannot do so and 
may have the prisoner transferred to the near- 
est sufficient jail if it is over its approved 
capacity, OAG 02-015, 2002 Tenn. AG LEXIS 16 
(2/6/02). 

Medical treatment of prisoners in county 
facilities in the event of a bioterrorism attack, 
OAG 03-087, 2003 Tenn. AG LEXIS 104 
(7/10/03). 

Payment of medical expenses of jail prisoners 
on medical furlough or bond, OAG 06-084 2006 
Tenn. AG LEXIS 983 (5/5/06). 

Inmate funds established by or for the benefit 
of the inmate while incarcerated and not col- 
lected for governmental or public purposes are 
private funds rather than public funds, OAG 
06-156, 2006 Tenn. AG LEXIS 176 (10/9/06). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Emergency Power of Board of Health. 
“State Prisoners.” 

. Expenses. 


. In General. 

Tennessee law does not require penal officials 
to ferret out and address the unique medical 
needs of each individual prisoner. Willis v. 
Barksdale, 625 F. Supp. 411, 1985 U.S. Dist. 
LEXIS 12938 (W.D. Tenn. 1985). 


2. Emergency Power of Board of Health. 
Where there was smallpox epidemic and 
county health officer was absent, county board 
of health had authority to employ physician to 
take charge of person suspected of having 


smallpox, and to bind county for reasonable 
compensation for physician. Allen v. Dekalb 
County, 61 S.W. 291, 1900 Tenn. Ch. App. 
LEXIS 149 (1900). 


3. “State Prisoners.” 

The term “state prisoners” excludes persons 
who have only been indicted and are incarcer- 
ated pending trial on a felony charge. State v. 
Cox, 8 S.W.3d 268, 1999 Tenn. App. LEXIS 295 
(Tenn. Ct. App. 1999). 

Counties are required to pay for medical care 
of prisoners confined in jail in their respective 
counties; although the prisoner was not in jail 
at the time of wounding, the prisoner was in the 


-state’s custody because the prisoner would 


have been arrested and taken to jail but for 
being wounded. Chattanooga-Hamilton County 
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Hosp. Auth. v. Bradley County, 66 S.W.3d 888, 
2001 Tenn. App. LEXIS 651 (Tenn. Ct. App. 
2001), review or rehearing denied, — S.W.3d —, 
2002 Tenn. LEXIS 65 (Tenn. Feb. 11, 2002), 
overruled, 249 S.W.3d 361, 2008 Tenn. LEXIS 
167 (Tenn. Mar. 10, 2008). 


4, Expenses. 

The state judicial cost accountant is autho- 
rized to disallow costs taxed to the state even 
though the criminal court previously certified 
the costs as proven. State v. Cox, 8 S.W.3d 268, 
1999 Tenn. App. LEXIS 295 (Tenn. Ct. App. 
1999). 


41-4-116. Jail inspectors. 
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At the time the injured suspect was trans- 
ported from one county to another for medical 
treatment, he was not confined in the jail, a 
threshold requirement for obligating the 
county for the expense of medical care and 
treatment under T.C.A. § 41-4-115; asking the 
hospital to secure the patient until the time of 
release did not establish county liability for the 
suspect’s medical expenses. Chattanooga-Ham- 
ilton County Hosp. Auth. v. Bradley County, 
249 $.W.3d 361, 2008 Tenn. LEXIS 167 (Tenn. 
Mar. 10, 2008). 


(a) The county legislative body may, at its January term each year, appoint 
three (3) householders or freeholders, residents of the county, of lawful age, to 
act as jail inspectors for the ensuing year, or the court may appoint inspectors 
at any other time to act for a shorter period. 

(b) The county mayor shall be an ex officio inspector of the jail in each 


county. 


(c) It is the duty of the inspectors appointed to: 
(1) Visit and examine the county jail at least once each month; 
(2) Make rules and regulations for the preservation of the health and 


decorum of the prisoners; 


(3) Decide all disputes between the jailer and the prisoners; 
(4) Provide for the restraint, by ironing or segregation of prisoners who 
offer violence to fellow prisoners or to the jailer or the jailer’s assistants, or 


for attempting to break jail; and 


(5) Make a report, at each meeting of the county legislative body, of the 
state and condition of the prisoners and the jail. 


History. 

Code 1858, §§ 5425-5427 (deriv. Acts 1826, 
ch. 45, § 2); Shan., §§ 7436-7438; mod. Code 
1932, §§ 12043-12045; impl. am. Acts 1978, ch. 
934, §§ 7, 16, 36; modified; T.C.A. (orig. ed.), 
§§ 41-1116 — 41-1118; Acts 1984, ch. 652, § 1; 
2008, ch. 90, § 2. 


Compiler’s Notes. 

Acts 2003, ch. 90, § 2, directed the code 
-commission to change all references from 
“county executive” to “county mayor” and to 


include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Law Reviews. 
The Tennessee Court Systems — Prosecu- 
tion, 8 Mem. St. U.L. Rev. 477 (1978). 


Attorney General Opinions. 

County jail inspectors, OAG 99-153, 1999 
Tenn. AG LEXIS 155 (8/16/99). 

Duties of jail inspectors, OAG 04-070, 2004 
Tenn. AG LEXIS 73 (4/21/04). 


NOTES TO DECISIONS 


1. Extent of Duties. 

The power to “make rules and regulations for 
the preservation of the health and decorum of 
the prisoners” is confined to general sanitary 
and police regulations, and does not authorize 


them to charge the county with physicians’ bills 
for medical attention to the prisoners. Connell 
v. County Judge of Davidson, 39 Tenn. 189, 
1858 Tenn. LEXIS 276 (1858). 
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41-4-117. Violation as misdemeanor. 


A violation of any of the provisions of §§ 41-4-108 — 41-4-116, whether by 
the sheriff or by any person selected as jailer or guard by the sheriff, is a Class 
A misdemeanor. 


History. Cross-References. 

Acts 1897, ch. 66, § 3; Shan., § 7440a3; mod. Abatement of fire violations, § 68-120-109. 
Code 1932, § 12049; T.C.A. (orig. ed.), § 41- Penalty for Class A misdemeanor, § 40-35- 
1119; Acts 1989, ch. 591, §§ 1, 6. 111. 


41-4-118. Employment of guard. 


In all cases where a defendant charged with the commission of a felony is 
committed to jail, either before or after trial, and the safety of the defendant or 
the defendant’s safekeeping, requires a guard, it is the duty of the sheriff to 
employ a sufficient guard to protect the defendant from violence and to prevent 
the defendant’s escape or rescue. Nothing in §§ 41-4-118 — 41-4-120 autho- 
rizes the employment of a guard in cases of insufficient jails, but in such cases 
the defendants shall be sent to adjoining counties, as required by law. 


History. Code 1932, § 11986; T.C.A. (orig. ed.), § 41- 
Acts 1859-1860, ch. 28, § 1; Shan., § 7377; 1120. 


41-4-119. Compensation — Taxing of costs. 


(a) For service as a guard pursuant to § 41-4-118, each guard shall receive 
one dollar ($1.00) for each day, and one dollar ($1.00) for each night so 
necessarily employed, to be taxed in the bill of costs and paid as other costs are 
now paid. 

(b) Before the payments provided for in subsection (a) are allowed and taxed 
in the bill of costs, the sheriff shall, in each case, make a statement showing the 
names and number of the guards, the time of service and the amount due each. 
The district attorney general shall examine and certify the statement as 
correct. The circuit or criminal judge shall also examine the statement, and 
examine in open court such testimony as the judge may deem necessary as to 
the necessity of the guards, as to their service, and shall certify that the guards 
were necessary, and that they have rendered the service, and the cost is 
correctly taxed, all of which shall be spread on the records. Upon a certified 
copy being presented to the commissioner of finance and administration, the 
commissioner shall issue a warrant for the payment. 


History. Cross-References. 
Acts 1859-1860, ch. 28, § 2; Shan., § 7378; Taxing of costs, §§ 40-24-102 — 40-24-106. 
Code 1932, § 11987; impl. am. Acts 1937, ch. 
33, §§ 24, 29; impl. am. Acts 1959, ch. 9, § 3; 
impl. am. Acts 1961, ch. 97, § 3; modified; 
T.C.A. (orig. ed.), § 41-1121. 


41-4-120. Board in guarding prisoner. 


Whenever any officer has to pay necessary expenses for board in guarding a 
prisoner, the expenses shall be allowed to the officer, to be taxed in the bill of 
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costs not to exceed thirty-five cents (35¢) per meal each for the officer, the 


prisoner and the guard. 


History. 
Acts 1859-1860, ch. 28, § 4; Shan., § 7379; 


mod. Code 1932, § 11988; T.C.A. (orig. ed.), 
§ 41-1122. 


41-4-121. Safekeeping of prisoners — Sufficient jails. 


(a)(1) The sheriff has the authority, when the jail of the county is insufficient 
for the safekeeping of a prisoner, to convey the prisoner to the nearest 
sufficient jail in the state or, if the prisoner is a juvenile, to the nearest 
sufficient juvenile detention facility in the state. 

(2) In all cases where it is shown to the committing court that the jail of 
the county in which the commitment should be made is insufficient for the 
safekeeping of the prisoner, the court may order commitment of the prisoner 
to the nearest sufficient county jail or, if the prisoner is a juvenile, to the 
nearest sufficient juvenile detention facility. 

(3) In all cases where the jail in which a prisoner is confined becomes 

insufficient for any cause, any circuit, criminal, or general sessions judge, 
upon the application of the sheriff and proof of the fact, may order the 
prisoner to be removed to the nearest sufficient jail or, if the prisoner is a 
juvenile, to the nearest sufficient juvenile detention facility. 
(b)(1) An order issued under this section shall be reviewed by the issuing 
court at least once every thirty (30) days. In conducting the review, the court 
shall determine whether the order needs to remain in place, be terminated, 
or be modified to place conditions on the order. In evaluating whether the 
order needs to remain in place, the court shall consider the jail or juvenile 
detention facilities’ obligations relative to the use of restrictive housing. If 
the order is terminated, the prisoner shall be returned to the county jail or 
juvenile detention facility, as appropriate. 

(2) Nothing in this section authorizes a non-adjudicated juvenile, or a 
non-adjudicated juvenile who has been transferred to criminal court in 
accordance with title 37, chapter 1, to be committed or removed to the state 


penitentiary or a branch prison for safekeeping. 


History. 

Code 1858, §§ 5402-5404 (deriv. Acts 1809 
(Sept.), ch. 126, § 4; 1817, ch. 17, § 1); Shan., 
§§ 7380-7382; Code 1932, §§ 11989-11991; 
T.C.A. (orig. ed.), §§ 41-1123 — 41-1125; Acts 
2018, ch. 1045, §§ 1, 2. 


Compiler’s Notes. 

Acts 2018, ch. 1045, § 3 provided that section 
1 of the act, which amended this section by 
adding subsections (d) and (e), shall apply to 
juvenile prisoners committed or moved for safe- 
keeping prior to, on, or after May 21, 2018. 

Acts 2018, ch. 1045, § 3 provided that sec- 
tion 2 of the act, which amended this sec- 
tion, shall apply to prisoners committed or 
moved for safekeeping prior to, on, or after 
January 1, 2019. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, § 3. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319 (1978). 


Attorney General Opinions. 

A county jail must accept all arrested persons 
and may not refuse to take custody of an 
arrestee; however, a jail may make arrange- 
ments for medical treatment or transfer a pris- 
oner to the nearest jail sufficient to care for the 
prisoner’s medical needs if it cannot do so and 
may have the prisoner transferred to the near- 
est sufficient jail if it is over its approved 


41-4-122 


capacity, OAG 02-015, 2002 Tenn. AG LEXIS 16 
(2/6/02). 
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NOTES TO DECISIONS 


Analysis 


Jail. 
—“Insufficient” Defined. 
. Transfer to Penitentiary. 


. dail. 

The meaning of the term “jail” as used in 
§§ 41-4-121 — 41-4-126 does not include the 
state penitentiary. State v. Grey, 602 S.W.2d 
259, 1980 Tenn. Crim. App. LEXIS 279 (Tenn. 
Crim. App. 1980). 


2. —“Insufficient” Defined. 

An “insufficient” jail includes one that is so 
overcrowded that it violates a prisoner’s rights 
under U.S. Const., amend. 8. State v. Walker, 
905 S.W.2d 554, 1995 Tenn. LEXIS 430 (Tenn. 
1995), superseded by statute as stated in, State 
v. McKnight, — S.W.3d —, 1999 Tenn. Crim. 
App. LEXIS 779 (Tenn. Crim. App. Aug. 5, 
1999), superseded by statute as stated in, State 


v. McKnight, 51 S.W.3d 559, 2001 Tenn. LEXIS 
580 (Tenn. 2001). 

The inability of the county to supply imme- 
diate medical needs might fall into this cat- 
egory. State v. Chapman, 977 S.W.2d 122, 1997 
Tenn. Crim. App. LEXIS 1298 (Tenn. Crim. 
App. 1997). 


3. Transfer to Penitentiary. 

Trial judge acted properly in ordering re- 
moval of convicted rapist, for safekeeping rea- 
sons, from county jail to state penitentiary 
pending appeal. Chisom v. State, 539 S.W.2d 
831, 1976 Tenn. Crim. App. LEXIS 386 (Tenn. 
Crim. App. 1976). 

Trial court would not be justified in transfer- 
ring person held for trial to the penitentiary 
unless the transferring court found that there 
was no nearby county jail sufficient to contain 
the prisoner safely. State v. Grey, 602 S.W.2d 
259, 1980 Tenn. Crim. App. LEXIS 279 (Tenn. 
Crim. App. 1980). 


41-4-122. Guard for removal of prisoner. 


The sheriff is authorized to employ as many as two (2) persons, if necessary, 
in removing a prisoner under § 41-4-121, and each shall be allowed for such 
services as is provided for similar services in conveying inmates to the 


penitentiary. 


History. 

Code 1858, § 5405 (deriv. Acts 1835-1836, ch. 
36, § 2); Shan., § 7383; Code 1932, § 11992; 
T.C.A. (orig. ed.), § 41-1126. 


Cross-References. 
Fees for guards, § 8-21-901. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, § 3. 


41-4-123. Redelivery to place of trial. 


The prisoner shall be delivered to the sheriff or deputy sheriff of the county 
from which the prisoner has been sent, on demand made immediately 
preceding or during the term at which the prisoner is triable. 


History. 
Code 1858, § 5406; Shan., § 7384; Code 
1932, § 11993; T.C.A. (orig. ed.), § 41-1127. 


41-4-124, Allowance of expenses. 


When the court orders the prisoner to be carried to the jail of another county 
for safekeeping for want of a sufficient jail in the county where the case is 
pending, it may make a reasonable allowance to the sheriff and necessary 
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guard, including expenses for conveying the prisoner to the jail so ordered by 
the judge. 


History. Textbooks. 

Code 1858, § 5433 (deriv. Acts 1839-1840, ch. Tennessee Jurisprudence, 21 Tenn. Juris., 
103); Shan., § 7444; Code 1932, § 12052; Prisons and Prisoners, § 3. 
T.C.A. (orig. ed.), § 41-1128. 


41-4-125. Proof of costs. 


The jailer in cases specified in § 41-4-124 may prove costs in the circuit or 
criminal court of the county and obtain the certificate of the district attorney 
general of that court thereto. The clerk of the court shall forward the certificate 
to the court where the cause is pending to be taxed in the bill of costs. 


History. 1932, § 12053; modified; T.C.A. (orig. ed.), 
Code 1858, § 5434; Shan., § 7445; Code § 41-1129. 


41-4-126. Allowance for additional guards. 


If the court directs the sheriff to summon more than two (2) guards in order 
to carry safely any prisoner charged with a crime from one county to another 
for trial or safekeeping, the commissioner of finance and administration shall 
allow the additional guards ordered by the court the same compensation that 
is allowed by law to the two (2) guards and give a warrant for that 
compensation to the sheriff. 


History. Cross-References. 

Code 1858, § 5435 (deriv. Acts 1843-1844, ch. Guarding of work parties, § 41-22-303. 
69, § 1); Shan., § 7446; Code 1932, § 12054; Summons of additional guards, § 40-23-110. 
impl. am. Acts 1937, ch. 33, §§ 24, 29; C. Supp. Warrant to summon aid in removal of prison- 
1950, § 12054; T.C.A. (orig. ed.), § 41-1130. ers, § 40-23-109. 


41-4-127. Transportation appropriations by counties having no jail. 


The county legislative bodies of counties that have no jail may appropriate a 
contingent fund in an amount sufficient to pay all contingent expenses in 
transporting prisoners to and from jail, the appropriation to be made from time 
to time, so that the sheriff may be able, at any time, upon application to the 
county trustee, to procure the money necessary, for which the sheriff shall 
execute a receipt, showing the amount received, which receipt shall clearly set 
forth for which prisoner the money is expended. 


History. Code 1932, § 11997; impl. am. Acts 1978, ch. 
Acts 1870-1871, ch. 95, § 1; Shan., § 7388; 934, §§ 7, 36; T-C.A. (orig. ed.), § 41-1131. 


41-4-128. Accounts of appropriated funds. 


It is the duty of the county trustee to keep a book in which the trustee keeps 
an account showing the amounts appropriated from time to time, and also to 
keep a correct account of all moneys drawn by the sheriff from the contingent 
fund. 
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History. Code 1932, § 11998; T.C.A. (orig. ed.), § 41- 
Acts 1870-1871, ch. 95, § 2; Shan., § 7389; 1182. 


© 


41-4-129. Accounts of sheriffs and jailers. 


Sheriffs and jailers shall make written statements of account, properly 
proven and sworn to, for the keeping of prisoners, specifying distinctly each 
item and the amount due for each item. 


History. § 1); Shan., § 7441; mod. Code 1932, § 12050; 
Code 1858, § 5430 (deriv. Acts 1823, ch. 51, ‘T.C.A. (orig. ed.), § 41-1133. 


41-4-130. [Reserved.] 


41-4-131. Jailers’ fees. 


(a) The fees of jailers shall be taxed separately from the general bills of costs 
of criminal cases. 

(b) All state costs shall be properly proved and sworn to before the clerk of 
the criminal or circuit court of the county and certified by the clerk for 


payment. 


History. Liability of state or county, § 40-25-129. 
Acts 1870-1871, ch. 7, § 2; Shan., § 7447a; Reimbursement of jailer for keeping state 

Code 1932, § 12055; impl. am. Acts 1937, ch. prisoners, § 8-26-106. 

33, §§ 24, 29; C. Supp. 1950, § 12055; impl. 

am. Acts 1959, ch. 9, § 3; impl. am. Acts 1961, Attorney General Opinions. 

ch. 97, § 3; modified T.C.A. (orig. ed.), § 41- County liability for cost of incarcerating mis- 

1135; Acts 1983, ch. 418, § 1. demeanant before sentencing, OAG 98-0159, 


1998 Tenn. AG LEXIS 159 (8/24/98). 
Cross-References. 


Jailers’ fees, state subsidies, § 8-26-105. 
NOTES TO DECISIONS 


1. Constitutionality. not make the law unconstitutional. Stovall v. 
Alleged defects in the title of Acts 1870-1871, Perry, 134 Tenn. 707, 185 S.W. 708, 1916 Tenn. 
ch. 7, from which this section was derived, did LEXIS 3 (1916). . 


41-4-132. Sheriff's fees. 


The accounts of sheriffs for keeping prisoners in their respective jails 
charged with crime, for which the state may eventually become liable, shall be 
certified; provided, that the sheriffs having such bills shall first make oath as 
to the correctness of the bills before the clerk of the circuit or criminal court, 
who shall affix the clerk’s certificate to the bills. 


History. Cross-References. 
Acts 1887, ch. 242, § 1; Shan., § 7448; Code Cases in which state or county liable, § 40- 
1932, § 12056; impl. am. Acts 1937, ch. 338, 25-129. 
§§ 24, 29; C. Supp. 1950, § 12056; impl. am. 
Acts 1959, ch. 9, § 3; impl. am. Acts 1961, ch. 
97, § 3; modified T.C.A. (orig. ed.), § 41-1136; 
Acts 1988, ch. 418, §§ 2, 3. 
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41-4-133. Filing of sheriff's bills. 


The clerk of the court shall then file the bills of the sheriff, together with the 
affidavit of the sheriff, whose signature shall be certified in writing under seal 
of office as authentic by the clerk of the court on the face of the document, and 
then the sheriff or the clerk shall forward the bills to the proper authorities for 


payment. 


History. 


Acts 1887, ch. 242, § 2; Shan., § 7449; Code 


1932, § 12057; modified T.C.A. (orig. ed.), § 41- 


1137; Acts 1983, ch. 418, §§ 4, 5; 1997, ch. 113, 
Fit be 


41-4-134. Compliance as prerequisite to payment. 


The commissioner of finance and administration shall not issue warrants for 
any accounts of sheriffs for boarding prisoners until the bill shows on its face 
compliance with all of the requirements of §§ 41-4-131 — 41-4-133. 


History. 
Acts 1887, ch. 242, § 3; Shan., § 7450; Code 
1932, § 12058; impl. am. Acts 19387, ch. 33, 


§§ 24, 29; C. Supp. 1950, § 12058; T.C.A. (orig. 
ed.), § 41-1138. 


41-4-135. Refund to state of costs collected from defendant. 


If costs are afterward collected from the defendant or the defendant’s 
sureties, they shall be turned over to the state treasurer by the clerk of the 


court as fines are remitted. 


History. 
Acts 1887, ch. 242, § 4; Shan., § 7451; Code 
1932, § 12059; T.C.A. (orig. ed.), § 41-1139. 


41-4-136. Monthly audit of jailer’s fees. 


The jailer’s fees for county prisoners shall be referred monthly to the county 
mayor for inspection, who shall audit the fees and cause the clerk to issue a 


warrant for the amount allowed. 


History. 

Acts 1870-1871, ch. 7, §§ 1, .3;. Shan., 
§ 7451a; mod. Code 1932, § 12060; impl. am. 
Acts 1978, ch. 934, §§ 16, 36; T.C.A. (orig. ed.), 
§ 41-1140; Acts 2008, ch. 90, § 2. 


Compiler’s Notes. 
Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 


“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, § 3. 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Monthly Payment. 
3. Audit of Account. 


1. Constitutionality. 
Alleged defects in the title of Acts 1870-1871, 


ch. 7, did not cause the act to be unconstitu- 
tional. Stovall v. Perry, 134 Tenn. 707, 185 S.W. 
708, 1916 Tenn. LEXIS 3 (1916). 


2. Monthly Payment. 
Sheriff is entitled to monthly fees for keeping 
prisoners in advance of collection by county. 


41-4-137 


Stovall v. Perry, 134 Tenn. 707, 185 S.W. 708, 
1916 Tenn. LEXIS 3 (1916). 


3. Audit of Account. 

Examination of the face of the account by the 
(former) county judge and his approval thereof 
is sufficient to satisfy the requirement of this 
section that he “audit” the account. State ex rel. 
Biggs v. Barclay, 188 Tenn. 26, 216 S.W.2d 711, 
1948 Tenn. LEXIS 489 (1948). 

A sheriffs account indorsed by the (former) 
county judge “approved: not audited” showed a 
sufficient compliance with this section; for the 
indorsement necessarily implied that the judge 
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had examined the account and approved it, 
which satisfies the requirement of this section 
that he “audit” the account. State ex rel. Biggs 
v. Barclay, 188 Tenn. 26, 216 S.W.2d 711, 1948 
Tenn. LEXIS 489 (1948). 

Under the general law, sheriffs of the coun- 
ties are entitled to be paid for the keeping and 
feeding of prisoners after their sworn itemized 
accounts have been certified as correct by the 
district attorney and circuit judge as to the 
amount legally owed and due, and audited by 
the county judge. State ex rel. Biggs v. Barclay, 
188 Tenn. 26, 216 S.W.2d 711, 1948 Tenn. 
LEXIS 489 (1948). 


41-4-137. Refund to county of fees collected from defendant. 


If, after the hearing of any case in any of the courts upon which the costs of 
jailer’s fees or any part of the jailer’s fees has been paid as provided in 
§ 41-4-136, any of the sum is collected from the defendant, the sum collected 
shall be placed in the county treasury to reimburse the county. 


History. 
Acts 1870-1871, ch. 7, § 5; Shan., § 7452; 


Code 1932, § 12061; T.C.A. (orig. ed.), § 41- 
1141. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Section Not Repealed. 

. Motion by State Against Clerk for Costs 
Refunded. 


Cod Wo a 


1. Constitutionality. 

Alleged defects in the title of Acts 1870-1871, 
ch. 7, did not cause the act to be unconstitu- 
tional. Stovall v. Perry, 134 Tenn. 707, 185 S.W. 
708, 1916 Tenn. LEXIS 3 (1916). 


2. Section Not Repealed. 
This section has not been repealed by any 
subsequent legislation, especially in reference 


to jail fees in county cases. Stovall v. Perry, 134 
Tenn. 707, 185 S.W. 708, 1916 Tenn. LEXIS 3 
(1916). 


3. Motion by State Against Clerk for Costs 
Refunded. 

Where the state pays costs and the defendant 
is convicted of such an offense that he is sen- 
tenced to work out the same in the workhouse, 
which he does, and the county pays same over 
to the clerk of the criminal court, a motion in 
behalf of the state against him will lie in the 
circuit court for same as “revenue unaccounted 
for,” whether the county was liable to the state 
for the same or not. Donelson v. State, 71 Tenn. 
692, 1879 Tenn. LEXIS 132 (1879). 


41-4-138. Physical examination of prisoners. 


(a) The sheriff of each county who is charged with the care and custody of 


prisoners is empowered to hire a female registered nurse and a male registered 
nurse who are authorized to make complete physical examinations of all 
persons committed to the custody of the sheriff for the purpose of preventing 
the spread of any contagious disease. The physical examinations may include 
the taking of blood tests and Pap smear tests and any other tests that are 
approved and recommended by the county health officer. 

(b) All females committed to the custody of the sheriff are to be examined 
only by the female registered nurse hired for that purpose and all males 
committed to the custody of the sheriff are to be examined by the male nurse 
hired for that purpose. | 
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History. 
Acts 1969, ch. 178, §§ 1-3; T.C.A., § 41-1142. 


Attorney General Opinions. 

Mandatory medical testing of persons com- 
mitted to jail, OAG 96-101, 1996 Tenn. AG 
LEXIS 106 (7/31/96). 
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41-4-140 


Legality of segregating HIV/AIDS infected 
inmates in local jail, OAG 97-050, 1997 Tenn. 
AG LEXIS 59 (4/16/97). 


NOTES TO DECISIONS 


1. AIDS Testing. 

Sample of blood could be withdrawn from 
defendant in custody, for the purpose of deter- 
mining whether defendant was infected with 
virus indicating AIDS, over alleged religious 
beliefs and convictions of defendant, where 
defendant stated he suffered from AIDS, the 
taking of the sample was not part of random 


blood sampling, and evidence showed the sher- 
iff and public health officials had reasonable 
cause to carry out the test; alleged religious 
beliefs or convictions of defendant had to yield 
to concerns for public safety and welfare. Hay- 
wood County v. Hudson, 740 S.W.2d 718, 1987 
Tenn. LEXIS 1015 (Tenn. 1987). 


41-4-139. State prisoners — Payment to county or municipality for 
keeping. 


(a) Whenever the chief executive officer of any county penal farm certifies on 
or before the tenth day of each month to the judicial cost accountant the state 
prisoners kept in the institution and the number of days each was kept in the 
institution during the preceding month, the judicial cost accountant shall 
cause to be paid to the county the subsidy for that county as fixed by provisions 
of chapter 8 of this title and the contracts entered into pursuant thereto. 

(b) For the purposes of this section, “county penal farm” is construed to 
include city jails in those municipalities that have concurrent jurisdiction with 
general sessions courts over state misdemeanors. The municipality shall be 
compensated in the same manner and conditions as counties are compensated. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


History. 

Acts 1970, ch. 520, § 1; 1972, ch. 534, § 1; 
1976, ch. 828, § 1; 1977, ch. 404, § 4; T.C.A., 
§ 41-1143; Acts 1984, ch. 896, § 6. 


41-4-140. Standards prescribed by the Tennessee corrections insti- 
tute. 


(a) The Tennessee corrections institute has the power and duty to: 

(1) Establish minimum standards for local jails, lock-ups and work- 
houses, including, but not limited to, standards for physical facilities and 
standards for correctional programs of treatment, education and rehabilita- 
tion of inmates and standards for the safekeeping, health and welfare of 
inmates. The standards shall be established by the Tennessee corrections 
institute and shall approximate, insofar as possible, those standards estab- 
lished by the inspector of jails, federal bureau of prisons, and by the 
American Correctional Association’s Manual of Correctional Standards, or 
such other similar publications as the institute deems necessary; 

(2) Establish guidelines for the security of local jails, lock-ups and 
workhouses for the purpose of protecting the public from criminals and 
suspected criminals by making the facilities more secure and thereby 
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reducing the chances that a member of the public or a facility employee will 
be killed or injured during an escape attempt or while an inmate is fleeing 
from law enforcement officials following an escape; 

(3) Inspect all local jails, lock-ups, workhouses and detention facilities at 
least once a year and publish the results of the inspections. Inspections shall 
be based on the established standards mentioned in subdivision (a)(1); and 

(4) Have full authority to establish and enforce procedures to ensure 

compliance with the standards set out in subdivision (a)(1) so as to ensure 
the welfare of all persons committed to the institutions. Failure on the part 
of the county, municipality or political subdivision to maintain standards 
established under this section shall be reported by the board of control of the 
institute to the commissioner of correction, sheriff, judge, mayor or head of 
the political subdivision, as appropriate, in which the jail or penal institution 
is located. This report shall specify deficiencies and departures from the 
standards and order their correction. At the request of the commissioner, the 
institute may assist the department of correction in establishing standards 
for state institutions similar to the standards provided for in subdivision 
(a)(1). 
(b)(1) If, after inspection of a local correctional facility as provided in 
subdivision (a)(3), the facility is determined not to be in compliance with the 
minimum standards, the board of control or any of its authorized staff may 
grant the facility an extension not to exceed sixty (60) days for the purpose 
of making such improvements as are necessary to bring the facility into 
compliance with the minimum standards. During the period of extension, 
the facility shall maintain the same certification status as it had prior to the 
most recent inspection. No additional extensions may be granted, and the 
certification status given a facility upon reinspection shall be the facility’s 
status until the next annual inspection. 

(2) No local correctional facility shall be denied a certificate of compliance 

with the minimum standards for the sole purpose of calculating the level of 
reimbursement upon the certified or not certified determination, if the sole 
cause is based on overcrowding because of prisoners sentenced to the 
department whose commitments are delayed pursuant to chapter 1, part 5 of 
this title, or pursuant to a federal court order when such prisoners are being 
held by a county pending such commitment. 
(c)(1) The minimum standards established pursuant to subsection (a) shall 
also apply to any jail, lock-up or workhouse used for the temporary housing 
or the incarceration of persons convicted or accused of a state or federal 
criminal offense that is owned or operated in this state by a private person 
or corporation. 

(2) The institute also has the duty to inspect, at least once a year, all the 
private jails, lock-ups and workhouses operating in this state that hold 
prisoners of any Tennessee jurisdiction in the same manner as is provided in 
subsection (a). 

(3) If, after inspection of a private correctional facility as provided in this 
section, the facility is determined not to be in compliance with the minimum 
standards, the board of control or any of its authorized staff may grant the 
facility an extension not to exceed sixty (60) days. If the facility is still not in 
compliance with the applicable standards, the operators of the facility shall 
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be in violation of this section. 

(4) It is a Class A misdemeanor to operate a private correctional facility in 
violation of this section. If the operator of a private correctional facility is 
convicted of violating this subsection (c) and the owner of the facility is a 
person or corporation other than the operator, the owner shall be prohibited 
from holding any interest in a company or corporation that is engaged in this 
state in the temporary housing or the incarceration of persons convicted or 
accused of a state or federal criminal offense for a period of two (2) years. 

(5) This section shall not apply to a private correctional facility operated 
pursuant to chapter 24 of this title, nor to a contract with a political 
subdivision of the state. 

(d) No local currently certified facility shall be decertified if the local 
government has submitted a plan within sixty (60) days of the initial annual 
inspection that is reasonably expected to eliminate fixed ratio deficiencies in 
that facility and cause that facility to remain certified. 

(e) The total number of prisoners awaiting transfer to the department penal 
system shall be discounted from any computations used to determine compli- 
ance with standards used by the institute if the governor has invoked the 
power of delayed intake pursuant to § 41-1-504(a)(2), or a federal or state 
court has delayed intake into the department penal system, or both such 
events. 

(f)(1) Notwithstanding subsection (a), any local correctional facility: 

(A) Shall meet the square footage requirements for single-occupancy or 
multi-occupancy cells contained in the minimum standards required by 
the Tennessee corrections institute that were in effect at the time of the 
construction of the facility; or 

(B) May elect to conform to a more recent minimum standards required 
by the American Correctional Association in order to accommodate a 
larger inmate population. 

(2) A local correctional facility constructed before the effective date of any 
minimum standards required by the Tennessee corrections institute shall be 
exempt from the square footage requirements described in this subsection 
(f), unless the exemption poses a serious life, safety, or security hazard as 
determined by the board of control of the Tennessee corrections institute. 


History. 

Acts 1973, ch. 191, § 1; impl. am. Acts 1978, 
ch. 934, §§ 16, 36; 1980, ch. 913, §§ 2-6; T.C.A., 
§ 41-1144; Acts 1984, ch. 938, §§ 11-13; 1985, 
ch. 161, § 1; 1987, ch. 258, § 1; 1989, ch. 477, 
§§ 1-3; 1989, ch. 591, §§ 1, 6; 1991, ch. 300, 
§ 1; 1995, ch. 487, § 2; 1996, ch. 1079, §§ 128- 
131; 2009, ch. 242, § 1; 2014, ch. 535, § 1. 


Cross-References. 

Counselors of correctional institutions, quali- 
fications, § 8-50-105. 

Penalty for Class A misdemeanor, § 40-35- 
iis 

Private prison contracting, title 41, ch. 24. 


Attorney General Opinions. 
County jail inspectors, OAG 99-153, 1999 
Tenn. AG LEXIS 155 (8/16/99). 


The Tennessee corrections institute does not 
have the authority to waive compliance with 
minimum jail standards other than in those 
specific situations outlined in this section, OAG 
03-101, 2003 Tenn. AG LEXIS 119 (8/19/03). 

T.C.A. § 41-4-140 requires the Tennessee 
corrections institute to inspect all local jails, 
lock-ups, workhouses, and detention facilities 
at least once a year, regardless whether those 
facilities house county prisoners, state prison- 
ers, or both, and regardless whether those 
facilities are operated by private companies, 
OAG 04-026, 2004 Tenn. AG LEXIS 26 
(2/12/04). 

Square footage requirements for jail cells, 
OAG 09-018, 2009 Tenn. AG LEXIS 17 
(2/25/09). 

Changes to the Tennessee corrections insti- 
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tute’s minimum standards for local correctional 
facilities. OAG 11-63, 2011 Tenn. AG LEXIS 65 
(8/26/11). m 


NOTES TO DECISIONS 


1. Segregated Confinement. disciplinary hearing under the correctional in- 
A prisoner who was placed in segregated stitute regulations. Martucci v. Johnson, 944 

confinement in an effort to foil a rumored F.2d 291, 1991 U.S. App. LEXIS 21480 (6th Cir. 

escape attempt, was not subjected to disciplin- Tenn. 1991). 

ary confinement and he had no right to a 


41-4-141. Interlocal agreements for joint operation of jails — Legisla- 
tive intent — Allowable agreements. 


(a) It is the intent of the general assembly to allow interlocal agreements 
where two (2) or more counties jointly operate a jail. The general assembly 
finds that regional jails would allow counties to save funds and lower their 
liability risks. 

(b) Nothing in this chapter or any other provision of general law shall be 
construed to prevent two (2) or more counties from entering into an interlocal 
agreement for the joint operation of a jail to serve the counties so agreeing. 

(c) An interlocal agreement may specify that: 

(1) One (1) county actually operates the facility, but all participating 
counties equally share policy and decision-making responsibilities; 

(2) Adjoining counties may contract with a single county to house their 
prisoners and relinquish their authority regarding policy and decision- 
making; or 

(3) Each participating county operates its own facility for pretrial in- 
mates, but joins with other counties for post-conviction incarcerations. 


History. 
Acts 1999, ch. 190, § 3; 2005, ch. 187, § 1. 


41-4-142. Charging inmates for issued items. 


(a) Any county or municipality may, by resolution or ordinance adopted by 
a two-thirds (2%) vote of its legislative body, establish and implement a plan 
authorizing the jail or workhouse administrator of the county or municipality 
to charge an inmate committed to that jail or workhouse a fee, not to exceed the 
actual cost, for items issued to inmates upon each new admission to jail. 
(b) Any county or municipality may, by resolution or ordinance adopted by 
a two-thirds (%) vote of its legislative body, establish and implement a plan 
authorizing the jail or workhouse administrator of the county or municipality 
to charge an inmate committed to that jail or workhouse a nominal fee set by 
the legislative body at the time of adoption for the following special services, 
when provided at the inmate’s request: 
(1) Participation in GED® or other scholastic testing for which the 
administering agency charges a fee for each test administered; 
(2) Escort by correctional officers to a hospital or other health care facility 
for the purpose of visiting an immediate family member who is a patient at 
the facility; or 
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(3) Escort by correctional officers for the purpose of visiting a funeral 
home or church upon the death of an immediate family member. 

(c) A plan adopted pursuant to subsection (a) or (b) may authorize the jail or 
workhouse administrator to deduct the amount from the inmate’s jail trust 
account or any other account or fund established by or for the benefit of the 
inmate while incarcerated. Nothing in this section shall be construed as 
authorizing a county or municipality to deny necessary clothing or hygiene 
items or to fail to provide the services specified in subsection (b) based on the 
inmate’s inability to pay a fee or costs. 


History. Attorney General Opinions. 
Acts 1999, ch. 261, § 1; 2004, ch. 769, § 1. Inmate funds established by or for the benefit 
of the inmate while incarcerated and not col- 
Cross-References. 


Pate ged daonin nt ie mntee viet cee lected for governmental or public purposes are 
oe Be ded by oes 41-21-237 private funds rather than public funds, OAG 


Earnings of inmates deposited in trust ac- 06-156, 2006 Tenn. AG LEXIS 176 (10/9/06). 


counts, establishment and payment of daily 
room and board rate, § 41-21-511. 


41-4-143. Report on prisoners escaping from work details. 


The sheriff shall within thirty (30) days report to the county legislative body 
and to the department of correction the name of any prisoner who escapes 
while serving on a work detail and shall indicate whether the work detail on 
which the prisoner was serving was supervised or unsupervised. 


History. from work details, was transferred without 
Acts 1986, ch. 744, § 27; T.C.A. § 41-8-117. change to this section by the code commission 
in 2006. 


Code Commission Notes. Former § 41-8- 
117, concerning reports on prisoners escaping 


41-4-144. Jailer qualifications. 


(a) After July 1, 2006, any person employed as a jail administrator, jailer, 
corrections officer or guard in a county jail or workhouse shall: 

(1) Be at least eighteen (18) years of age; 

(2) Be a citizen of the United States; 

(3) Be a high school graduate or possess its equivalency, which shall 
include a general educational development (GED®) certificate; 

(4) Not have been convicted of, or pleaded guilty to, or entered a plea of 
nolo contendere to any felony charge or to any violation of any federal or 
state laws or municipal ordinances relating to force, violence, theft, dishon- 
esty, gambling, liquor, controlled substances or controlled substance 
analogues; 

(5) Not have been released or discharged under any other than honorable 
discharge from any of the armed forces of the United States; 

(6) Have the person’s fingerprints on file with the Tennessee bureau of 
investigation; 

(7) Have passed a physical examination by a licensed physician; 

(8) Have a good moral character as determined by a thorough investiga- 
tion conducted by the sheriffs office; and 

(9) Have been certified by a Tennessee licensed health care provider 
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qualified in the psychiatric or psychological field as being free from any 
impairment, as set forth in the current edition of the-Diagnostic and 
Statistical Manual of Mental Disorders (DSM) of the American Psychiatric 
Association at the time of the examination, that would, in the professional 
judgment of the examiner, affect the person’s ability to perform an essential 
function of the job, with or without a reasonable accommodation. 

(b)(1) Requirements for minimum qualifications as set forth in subsection 
(a) shall be mandatory and binding upon any municipality, county or 
political subdivision of this state. 

(2) Any person who appoints any applicant who, to the knowledge of the 
appointor, fails to meet the minimum qualifications as set forth in subsection 
(a), and any person who signs the warrant or check for the payment of the 
salary of any person who, to the knowledge of the signer, fails to meet the 
minimum qualifications as set forth in this section, commits a Class A 
misdemeanor and upon conviction shall be subject to a fine not exceeding one 


thousand dollars ($1,000). 


(3) This section shall not apply to any jail administrator, jailer, corrections 
officer or guard hired by any municipality, county, or political subdivision of 


this state prior to July 1, 2006. 


(c) Nothing in this chapter shall be construed to preclude an employing 
agency from establishing qualifications and standards for hiring and training 
jail or workhouse employees that exceed those set forth in this section. 


History. 
Acts 2006, ch. 849, § 1; 2012, ch. 848, § 38; 
2015, chi d/3.8. 2. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
114, 


NOTES TO DECISIONS 


1. Retaliation. 

Where a county stated that it terminated a 
jail employee because the employee failed to 
produce evidence pursuant to the sheriffs re- 
quest of proof of an honorable discharge from 
the military, the employee’s retaliation claim 
failed because the evidence reflected that the 
sheriff interpreted the state statute as requir- 
ing a jail employee to have been honorably 


discharged, and the county showed an honest 
belief in its proffered nondiscriminatory reason 
that the employee did not have the necessary 
qualifications for employment. Amos _v. 
McNairy County, — F. Supp. 2d —, 2014 U.S. 
Dist. LEXIS 90427 (W.D. Tenn. May 16, 2014), 
revd, 622 Fed. Appx. 529, 2015 U.S. App. 
LEXIS 14201, 2015 FED App. 563N (6th Cir. 
Tenn. 2015). 


CHAPTER 5 
[RESERVED] 


CHAPTER 6 
RESTITUTION 


Part 1. Restitution Centers Act of 1976 


Section 
41-6-101. Short title. 


41-6-102. Establishment authorized — Prerequisites to admission. 


41-6-103. Work outside center. 
41-6-104. Domicile of inmates. 
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Section 


41-6-105. 
41-6-106. 
41-6-107. 
41-6-108. 
41-6-109. 


41-6-201. 
41-6-202. 
41-6-203. 
41-6-204. 
41-6-205. 
41-6-206. 
41-6-207. 


41-6-301. 
41-6-302. 
41-6-303. 


RESTITUTION 41-6-102 


Inmate earnings — Board charges. 
Disbursement of earnings. 

Approval of procedures for handling earnings. 
Failure to return. 

Screening inmates. 


Part 2. Tennessee Restitution Industries 


Purpose. 

Part definitions. 

Scope of projects — Contracts with private enterprise — Inmate participation. 
Wages. 

Receipt by inmates — Rules and regulations — Unemployment compensation. 
Deductions. 

Leasing land and facilities to private enterprise. 


Part 3. Inmate-Produced Arts and Crafts 


Purpose. 
Part definitions. 
Disposition of proceeds from inmate-produced items. 


PART 1 
RESTITUTION CENTERS ACT OF 1976 


41-6-101. Short title. 
This part shall be known and may be cited as the “Restitution Centers Act of 


19762 


History. 
Acts 1976, ch. 818, § 1; T.C.A., § 41-2301. 


Roster of inmate release privileges, title 41, 
ch. 21, part 7. 


Cross-References. 
Metro sheriffs’ restitution program, title 7, 
ch. 3, part 4. 


41-6-102. Establishment authorized — Prerequisites to admission. 


(a) The commissioner of correction is authorized to establish residential 
restitution centers for the purpose of allowing persons convicted of felony 
offenses and sentenced to the department of correction to reimburse the victim 
for the value of property stolen or for damages caused by the offenses. 

(b) The commissioner may promulgate rules and regulations necessary to 
administer the programs, subject to the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5. 

(c) A restitution center may be established inside or outside the bounds of 
the prison; provided, that the program shall be carried out using present 
facilities and administrative staff. 

(d) Before inmates are accepted into the program, they must enter into an 
agreement to abide by the rules, regulations and special conditions as set forth 
by the commissioner or the commissioner’s designees. 


History. 


Acts 1976, ch. 818, § 2; T.C.A., § 41-2302; 
Acts 1985 (1st Ex. Sess.), ch. 5, § 6. 


41-6-103 
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NOTES TO DECISIONS 


1. Payments by Parolees. 

Provisions of § 40-28-201, requiring parolees 
under certain situations to pay five dollars (now 
fifteen dollars) per month towards the cost of 
his supervision and rehabilitation, and $30 per 
month into the criminal injuries compensation 
fund, were taxes under state law for Tax In- 


41-6-103. Work outside center. 


junction Act purposes prohibiting federal courts 
from interfering with the assessment, levy or 
collection of any tax under state law where an 
efficient remedy to challenge such tax would be 
obtained in the courts of the state. Wright v. 
McClain, 835 F.2d 143, 1987 U.S. App. LEXIS 
16357 (6th Cir. Tenn. 1987). 


The commissioner of correction may permit certain inmates to leave a 


residential restitution center during necessary and reasonable hours to engage 
in approved employment or practice legitimate self-employed occupations; 
provided, that the places of employment are located in this state and within 
daily commuting distance of the center. 


History. 
Acts 1976, ch. 818, § 3; T.C.A., § 41-2303. 


Cross-References. 
County workhouse work release programs, 
§ 41-2-149. 


41-6-104. Domicile of inmates. 


Inmates assigned to restitution centers may be domiciled in correction 
detention facilities in any area of the state. 


History. 
Acts 1976, ch. 818, § 4; T.C.A., § 41-2304. 


41-6-105. Inmate earnings — Board charges. 


When inmates are employed pursuant to this part, the department shall 
require that inmates turn over wages and salaries when received. The money 
shall be deposited in trust accounts and ledgers shall be maintained reflecting 
the status of individual accounts. Each inmate shall be liable for reasonable 
charges for board as fixed by the commissioner of correction. 


History. 
Acts 1976, ch. 818, § 5; T.C.A., § 41-2305. 


counts, establishment and payment of daily 
room and board rate, § 41-21-511. 


Grom Refeteauce: Jails and jailers, title 41, ch. 4. 


Earnings of inmates deposited in trust ac- 


41-6-106. Disbursement of earnings. 


After initial payment of board, the wages and salaries of inmates shall be 
disbursed for the following purposes in the order set forth: 

(1) Reimbursement to the victims of the offense in amounts and in the 
manner set forth in the contract executed between the inmate, the victim 
and the commissioner of correction; | 

(2) Necessary travel expenses to and from work; 

(3) Support of dependents, if any, in amounts fixed by the department of 
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correction; 
(4) Payment of any outstanding court costs assessed against the inmate; 
(5) Payment in full or ratably of obligations acknowledged in writing by 
the inmate; and 
(6) The balance, if any, to the inmate upon discharge from confinement. 


History. 
Acts 1976, ch. 818, § 6; T.C.A., § 41-2306. 


Cross-References. 
Wages or salary of employed prisoners, § 
41-2-129. 


41-6-107. Approval of procedures for handling earnings. 


Procedure for the handling of all funds as set forth in this chapter shall be 
subject to review and approval by the comptroller of the treasury and the 
commissioner of finance and administration. The funds received by the state 
shall constitute departmental revenues. 


History. 
Acts 1976, ch. 818, § 7; T.C.A., § 41-2307. 


Cross-References. 
Wages or salary of employed prisoners, § 
41-2-129. 


41-6-108. Failure to return. 


In the event inmates participating in restitution employment programs fail 
to return to the restitution centers within specified time limits, that failure 
shall constitute prima facie evidence of escape and shall be punished under the 
penalties imposed by the laws of this state. 


History. Failure to return from work on time as evi- 
Acts 1976, ch. 818, § 8; T.C.A., § 41-2308. dence of intent to escape, § 41-2-137. 


Cross-References. 
Escape, § 39-16-605. 


41-6-109. Screening inmates. 


Participating inmates shall be carefully screened and the committing courts 
shall be consulted before an inmate is placed in the restitution program. 


History. 
Acts 1976, ch. 818, § 9; T.C.A., § 41-2309. 


PART 2 
TENNESSEE RESTITUTION INDUSTRIES 


41-6-201. Purpose. 
It is the purpose of this part to: 
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(1) Authorize the commissioner of correction to establish demonstration- 
type projects involving inmate labor and private industry-to be known as 
Tennessee restitution industries; 

(2) Authorize the commissioner to contract with private industry to lease 
state land, improvements and facilities at adult correction institutions for 
the establishment of restitution industries; 

(3) Provide for the employment of the inmates of the institution by private 
industries and the term of employment; and 

(4) Designate the uses to be made of deductions from wages earned by 
inmate employees. 


History. 
Acts 1977, ch. 151, § 1; T.C.A., § 41-2401. 


Cross-References. 
Tennessee rehabilitative initiative in correc- 
tion board, § 41-22-404. 


41-6-202. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Commissioner” means the commissioner of correction; 

(2) “Department” means the department of correction; 

(3) “P.I.E. program” means a joint venture authorized by the TRICOR 
board as provided for in § 41-22-116(e) for the employment of inmates by 
private industries; 

(4) “TRICOR” means the Tennessee rehabilitative initiative in correction 
board which institutes inmate programs described in § 41-22-402; and 

(5) “TRICOR board” means the board created pursuant to § 41-22-404 
with the authority to manage and operate TRICOR programs. 


History. 
Acts 1977, ch. 151, § 2; T.C.A., § 41-2402; 
Acts 2010, ch. 796, § 1. 


41-6-203. Scope of projects — Contracts with private enterprise — 
Inmate participation. 


(a) The commissioner may establish and implement within the boundary of 
the present correctional facilities now established, or facilities that may be 
established in the future, certain demonstration-type projects involving the 
employment of inmates of the institutions by private industry. The projects 
shall also provide for the delivery of supportive services to inmates participat- 
ing in the demonstration projects, including, but not limited to, training, 
education and counseling. 

(b) In establishing projects, the commissioner may enter into agreements, 
by contract, and subject to procedures to be approved by the procurement 
commission. Any construction required under any contract or agreement shall 
not be by the state of Tennessee, but shall be by private enterprise with any 
private enterprise pursuant to which such private enterprise may establish, by 
construction, lease or otherwise, facilities at the main facility for the purpose 
of carrying out industrial or other operations authorized in this part. Private 
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corporations and their employees, excluding inmates, must be of good moral 
character. 
(c) The inmates’ participation shall be on a voluntary basis. 


History. 
Acts 1977, ch. 151,°$ 3; T.C.A.. § 41-2403: 
Acts 2011, ch. 295, § 19. 


41-6-204. Wages. 


Any agreement pursuant to § 41-6-203 shall contain provisions assuring 
that the wages paid to inmates shall be no less than the mean wage for the 
applicable occupation under the “construction and extraction occupations” 
published in the Tennessee Occupational Wages Report, as defined in § 12-4- 
907. 


History. act, which amended this section, shall apply to 
Acts 1977, ch. 151, § 4; T.C.A., § 41-2404; contracts entered into or renewed on or after 
Acts 2013, ch. 280, § 15. January 1, 2014. 


Compiler’s Notes. 
Acts 2018, ch. 280, § 18 provided that the 


41-6-205. Receipt by inmates — Rules and regulations — Unemploy- 
ment compensation. 


(a) Any inmate of any institution employed pursuant to this part shall be 
entitled to receive, after deductions authorized in § 41-6-206 or under any law, 
wages earned by the inmate in performing work. Wages shall be made 
available to the inmate at those times the commissioner may prescribe 
pursuant to regulation, but in no event later than at the time of the inmate’s 
release, by parole or otherwise, from confinement in a state penal or correc- 
tional institution. 

(b) The employment of inmates shall be subject to the Workers’ Compensa- 
tion Law, compiled in title 50, chapter 6. 

(c) As a condition of employment, inmates shall waive all rights to be 
included in the unemployment compensation program of the state. 


History. 
Acts 1977, ch. 151, § 5; T.C.A., § 41-2405. 


41-6-206. Deductions. 


(a) Any inmate employed pursuant to this part shall, in accordance with 
procedures established by the commissioner, pay from the wages received for 
work, and the commissioner may deduct from those wages, the following 
deductions, which shall not, in the aggregate, exceed eighty percent (80%) of 
gross wages and which shall be limited as follows: 

(1) Taxes, federal, state, local; 

(2) Reasonable charges for room and board, as determined by the 
commissioner; 

(3) Allocations for support of family pursuant to state statute, court order 
or agreement by the offender; 
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(4) Contributions to any fund established by law to compensate the 
victims of crime of not more than twenty percent (20%) but not less than five 
percent (5%) of gross wages; and 

(5) All remaining wages to the inmate’s personal trust fund. 

(b) Any amounts deducted pursuant to this section shall be payable in such 
manner as the commissioner may by regulations prescribe. 


History. Earnings of inmates deposited in trust ac- 
Acts 1977, ch. 151, § 6; T.C.A., § 41-2406; counts, establishment and payment of daily 
Acts 1991, ch. 78, § 4. room and board rate, § 41-21-511. 


Cross-References. 
Criminal injuries compensation fund, § 40- 
24-107. 


41-6-207. Leasing land and facilities to private enterprise. 


(a) In administering this section, the commissioner, as a part of or in 
connection with any agreement made pursuant to § 41-6-203, may make 
available by lease or otherwise, land, together with improvements on the land, 
located at the prison facility, but within the exterior boundary of any state 
adult correction institution, for use by the private party to the agreement to 
provide employment in accordance with this chapter. 

(b)(1) The lands, including improvements, shall be made available pursuant 

to such terms and conditions as the commissioner, the commissioner of 

finance and administration and the state building commission may pre- 
scribe. Any lease of land or of improvements or facilities entered into under 

authority of this section shall be for a primary term not to exceed five (5) 

years unless such lease is entered into by TRICOR with a private party 

under a P.I.E. program or service program in connection with a contract for 
employment of inmates developed and authorized by the TRICOR board and 
approved by the commissioner, the department of finance and administra- 
tion, and the state building commission. 

(2) A lease may be renewed from year to year after expiration of the 
primary term upon such terms and conditions as the commissioner and the 
commissioner of finance and administration may prescribe. 


History. 
Acts 1977, ch. 151, § 7; T.C.A., § 41-2407; 
Acts 2010, ch. 796, § 2. 


PART 3 
INMATE-PRODUCED ARTS AND CRAFTS 


41-6-301. Purpose. 


It is the purpose of this part to: 

(1) Authorize the commissioner of correction to encourage the sale of 
inmate-produced arts and crafts items; and 

(2) Designate the uses to be made of deductions from income earned by 
those sales. 
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History. 
Acts 1997, ch. 336, § 1. 


41-6-302. Part definitions. 


As used in the part, unless the context otherwise requires: 
(1) “Commissioner” means the commissioner of correction; and 
(2) “Department” means the department of correction. 


History. 
Acts 1997, ch. 336, § 1. 


41-6-303. Disposition of proceeds from inmate-produced items. 


(a) Any inmate producing arts and crafts items for sale pursuant to this part 
shall, pursuant to policies established by the commissioner, pay from moneys 
received from sales, and the commissioner may deduct therefrom in the 
following order: 

(1) A maximum of fifteen percent (15%) to the victim of any crimes 
committed by the inmate to the extent of the victim’s loss as determined by 

a written agreement or judgment under the Criminal Injuries Compensation 

Act of 1976, compiled in title 29, chapter 13, part 1, and § 40-24-107, and 

thereafter to any state fund established by law to compensate victims of 

crime; 

(2) Room and board in an amount to be determined by the department; 

(3) A percentage of the remainder to be determined by the commissioner, 
after prior deductions under subdivisions (a)(1) and (2), to the spouse and 
children or legal guardian of the inmate’s children; and 

(4) All remaining funds to the inmate’s personal trust account. 

(b) No inmate may accumulate more than five hundred dollars ($500) in the 
inmate’s personal trust account from arts and crafts sold pursuant to this part. 
This five-hundred-dollar limitation shall be cumulative and shall remain in 
effect for as long as the inmate is incarcerated. If funds remain from the sale 
of arts and crafts after the inmate’s five-hundred-dollar personal trust account 
limitation has been reached, the excess funds shall be distributed as provided 
in subdivisions (a)(1)-(3). 

(c) Any amounts deducted pursuant to this section shall be payable in such 
manner as the commissioner may by policy prescribe. 


History. counts, establishment and payment of daily 
Acts 1997, ch. 336, § 1. room and board rate, § 41-21-511. 


Cross-References. 
Earnings of inmates deposited in trust ac- 


CHAPTER 7 
TENNESSEE CORRECTIONS INSTITUTE 


Section 

41-7-101. Chapter definitions. 
41-7-102. Institute created. 
41-7-103. Purposes and duties. 
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Section 

41-7-104. Students eligible — Fees. ’ 

41-7-105. Board of control. 


Powers of board. 

Authority to acquire site and construct building — Interim facilities furnished by state 
universities. 

Technical and programmatic assistance — Inspections. 

Executive director of the board. 


41-7-106. 
41-7-107. 


41-7-108. 
41-7-109. 


41-7-101. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Board” means the board of control of the Tennessee corrections 
institute; 

(2) “Correctional personnel” means all correctional officers, dormitory 
supervisor counselors, both adult and juvenile, and chaplains employed in 


municipal, county and metropolitan jurisdictions; and 
(3) “Institute” means the Tennessee corrections institute. 


History. 
Acts 1974, ch. 738, § 1; T.C.A., § 41-2101; 
Acts 1984, ch. 938, § 3. 


41-7-102. Institute created. 


Cross-References. 
Counselors at educational and correctional 
institutions, qualifications, § 8-50-105. 


(a) There is hereby created the Tennessee corrections institute. 


(b) [Deleted by 2019 amendment.] 


History. 
Acts 1974, ch. 733, § 2; T.C.A., § 41-2102; 
Acts 2012, ch. 986, § 7; 2019, ch. 1438, § 1. 


Compiler’s Notes. 

Acts 2012, ch. 986, § 48 provided that all 
rules, regulations, orders, and decisions here- 
tofore issued or promulgated by any of the 
boards or commissions, which the act termi- 
nates or merges into another board or commis- 
sion, shall remain in full force and effect. In the 
case of the boards or commissions that are 
merged with another board or commission by 
the act, all final rules, regulations, orders, and 
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decisions together with any matters that are 
pending on October 1, 2012, shall hereafter be 
administered, enforced, modified, or rescinded 
in accordance with the law applicable to the 
continuing board or commission. 


Amendments. 

The 2019 amendment deleted former (b) 
which read: “The Tennessee corrections insti- 
tute shall be attached to the department of 
commerce and insurance, and the department 
shall serve as a fiscal agent for the institute.” 


Effective Dates. 
Acts 2019, ch. 143, § 3. July 1, 2019. 


The Tennessee corrections institute shall: 


(1) Train correctional personnel in the methods of delivering correctional 
services in municipal, county and metropolitan jurisdictions; 

(2) Evaluate correctional programs in municipal, county and metropoli- 
tan jurisdictions. At the request of the commissioner of correction, the 
institute may also evaluate state correctional programs; 

(3) Conduct studies and research in the area of corrections and criminal 
justice in order to make recommendations to the governor, the commissioner 
of correction and the general assembly; and. 

(4) Inspect all local penal institutions, jails, workhouses or any other local 
correctional facility in accordance with § 41-4-140. 
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History. Cross-References. 

Acts 1974, ch. 733, § 3; 1980, ch. 913, § 7; Qualification and training of correction offi- 
T.C.A., § 41-2103; Acts 1984, ch. 938, §§ 4-7; cers, § 41-1-116. 
1996, ch. 1079, § 1388. 


41-7-104. Students eligible — Fees. 


(a) In addition to correctional personnel from other jurisdictions within the 
state, students pursuing a degree with a major in any field within the area of 
criminal justice in a college or university of this state should also be eligible for 
enrollment and training at the institute, the same as if they were correctional 
personnel. 

(b) The institute may charge reasonable fees to cover costs of any food, 
lodging, instrumental materials, equipment or services furnished to trainees, 
as may be established by the board. 

(c) A fee of ten cents (10¢) shall be collected for each completed telephone 
call made by an inmate housed in a local jail or workhouse. Such fees shall be 
remitted by the telephone service provider to the state treasurer each quarter 
and credited to a special account in the state general fund designated as the 
local correctional officer training fund to be used exclusively to fund certifica- 
tion training provided through the institute for local correctional personnel 
within the state. The institute’s board of control shall approve all expenditures 
from the fund. Funds deposited in the account shall not revert to the general 
fund at the end of any fiscal year. On or before February 1, 2013, and by 
February 1 of each subsequent year, the institute shall report to the chairs of 
the state and local government and finance, ways and means committees of the 
senate and the local government and finance, ways and means committees of 
the house of representatives on the fund’s reserves and expenditures, which 
report shall include at least the following information for the prior calendar 
year: 

(1) The amount of available reserves; 
(2) The amount of expenditures made from the fund; and 
(3) The manner of making such expenditures. 


History. Cross-References. 

Acts 1974, ch. 733, § 6; T.C.A., § 41-2104; Qualifications of correction officers, § 41-1- 
Acts 1984, ch. 938, § 8; 2012, ch. 972, § 1; 116. 
201s; ch. 200,.8 13. 


41-7-105. Board of control. 


(a) The correctional services programs of the institute shall be under the 
direction of the board of control of the institute. The board of control shall 
consist of seven (7) members: 

(1) The governor or the governor’s designee; 

(2) The commissioner of correction or the commissioner’s designee; 

(3) The chair of the department of criminal justice of an institution of 
higher education in Tennessee, who shall be appointed by the governor; 

(4) Two (2) sheriffs, who shall be appointed by the governor. One (1) shall 
be from a county with a population of two hundred thousand (200,000) or 
more and one (1) shall be from a county with a population of less than two 
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hundred thousand (200,000); 

(5) A county mayor, who shall be appointed by the governor; and 
(6) A chief of police or a county commissioner, who shall be appointed by 
the governor. 

(b) The initial term of members of the board shall be three (3) years, 
beginning on October 1, 2012. Successors shall be appointed for terms of four 
(4) years. Members shall continue to serve until their successors are appointed. 
If a vacancy occurs, the governor shall appoint a successor for the unexpired 
term. 

(c) All reimbursement for travel expenses shall be in accordance with the 
comprehensive travel regulations promulgated by the department of finance 


and administration and approved by the attorney general and reporter. 


History. 

Acts 1974, ch. 733, § 4; 1976, ch. 806, 
§ 1(34); T.C.A., § 41-2105; Acts 2012, ch. 986, 
§ 10. 


Compiler’s Notes. 

The Tennessee corrections institute, board of 
control, created by this section, terminates 
June 30, 2020. See §§ 4-29-112, 4-29-241. 

Acts 2012, ch. 986, § 48 provided that all 
rules, regulations, orders, and decisions here- 
tofore issued or promulgated by any of the 
boards or commissions, which the act termi- 


nates or merges into another board or commis- 
sion, shall remain in full force and effect. In the 
case of the boards or commissions that are 
merged with another board or commission by 
the act, all final rules, regulations, orders, and 
decisions together with any matters that are 
pending on October 1, 2012, shall hereafter be 
administered, enforced, modified, or rescinded 
in accordance with the law applicable to the 
continuing board or commission. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


41-7-106. Powers of board. 


(a) The board is authorized to enter into a contract or contracts with state, 
local, municipal, county or metropolitan correctional and criminal justice 
officials as may be necessary in order to carry out title 40, chapter 28, this 
chapter and chapter 21 of this title. In addition, the board has the power to 
contract with appropriate officials in other states who wish to utilize the 
services of the institute. The power to contract shall include the power to 
contract with public agencies or officials for enrolling trainees in general 
courses or establishing special courses and study projects designed to meet the 
needs of agencies or units of government. 

(b) The board is authorized to accept and expend local, federal or foundation 
funds, contributions or grants as may be received and allotted for the purposes 
of this chapter. 

(c) The board shall promulgate rules and regulations for the implementa- 
tion and the effective operation of this chapter. 

(d) The board has the right and power to call on the office of the attorney 
general and reporter for any necessary legal representation or assistance. 

(e) The board may authorize its executive director or other official of the 
institute to execute contracts and take such other actions as it may specify 
from time to time. 

(f) The board is empowered to and shall establish criteria for determining 
whether to waive the minimum qualifications required to be a jail adminis- 
trator, workhouse administrator, jailer, corrections officer, or guard in a county 
jail or workhouse, as provided in § 41-4-144. 
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(g) The board shall not grant waivers for any person hired as a jail 
administrator, workhouse administrator, jailer, corrections officer, or guard in 
any county jail or workhouse who has been dishonorably discharged from the 
military, has any mental impairment which affects the person’s ability to 
perform any essential function of the job with or without a reasonable 
accommodation, has a conviction for domestic assault or a felony conviction. 

(h) The board’s decision to grant waivers under subsection (f) shall be 
appealable to the chancery court. 

(i) The board shall adopt rules and regulations in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, to 


implement subsection (f). 


History. 

Acts 1974, ch. 738, § 5; 1976, ch. 386, § 1; 
1979, ch. 133, § 1; T.C.A., § 41-2106; Acts 
1984, ch. 938, § 9; 2012, ch. 930, § 1; 2012, ch. 
986, § 8; 2013, ch, 173; 8.1. 


Compiler’s Notes. 

Acts 2012, ch. 930, § 1 added subsections 
(f)-(g), effective May 10, 2012. Acts 2012, ch. 
986, § 8 rewrote the section, effective October 
1, 2012. The subsections added by Acts 2012, 
ch. 930, § 1 remain in effect after the section 
was rewritten by Acts 2012, ch. 986, § 8, pur- 
suant to the apparent intent of the legislature. 


Acts 2012, ch. 986, § 48 provided that all 
rules, regulations, orders, and decisions here- 
tofore issued or promulgated by any of the 
boards or commissions, which the act termi- 
nates or merges into another board or commis- 
sion, shall remain in full force and effect. In the 
case of the boards or commissions that are 
merged with another board or commission by 
the act, all final rules, regulations, orders, and 
decisions together with any matters that are 
pending on October 1, 2012, shall hereafter be 
administered, enforced, modified, or rescinded 
in accordance with the law applicable to the 
continuing board or commission. 


41-7-107. Authority to acquire site and construct building — Interim 
facilities furnished by state universities. 


(a) The state building commission is authorized and empowered to acquire 
a site or sites to construct a suitable building or buildings for conducting the 
programs of the institute. The commission may accept from any agency or 
department of state or local government a site or building by gift, donation or 
loan and in that event, may expend any capital outlay funds available for the 
restoration, renovation, repair and equipping of the facility. 

(b) Until a facility is constructed or acquired, the institute shall conduct its 
programs in facilities furnished by Tennessee State University or Middle 
Tennessee State University. 


History. 
Acts 1974, ch. 738, § 8; T.C.A., § 41-2108. 


41-7-108. Technical and programmatic assistance — Inspections. 


_ At the request of the commissioner of correction, the institute may provide 
the department of correction with technical and programmatic assistance, 
including inspections of state facilities. The institute shall provide the depart- 
ment with a report concerning the deficiencies or departures from standards 
found as the result of the inspection. 


History. 
Acts 1984, ch. 938, § 10. 
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41-7-109. Executive director of the board. 


(a) The board shall hire an executive director as its duly appointed repre- 
sentative to perform all administrative functions for the board. The person 
selected to become executive director must be approved by majority vote of the 
board prior to serving in the position. 

(b) The executive director is authorized to employ such personnel as may 
reasonably be required in accordance with the statutes and procedures 
administered by the departments of finance and administration and human 
resources; provided, that an offer of employment is contingent upon the results 
of a criminal history background check and investigation conducted as follows: 

(1) Immediately upon a prospective employee’s acceptance of an offer of 
employment, the executive director or the director’s designee, shall submit 
the prospective employee’s name or names to the Tennessee bureau of 
investigation; 

(2) A prospective employee shall supply a fingerprint sample upon re- 
quest, in the manner requested by the investigating entity; and 

(3) The Tennessee bureau of investigation, pursuant to § 38-6-109, shall 
conduct a criminal history background check and investigation on a prospec- 
tive employee as soon as practicable after the submission of the prospective 
employee’s name or names by the executive director or the director’s 
designee. 

(c) The Tennessee bureau of investigation may contract with the federal 
bureau of investigation, other law enforcement agencies, or any other legally 
authorized entity to assist in such criminal history background check and 
investigation. 

(d) The institute shall pay, as an operating expense, the cost of the criminal 
history background check. 

(e) The results of such a criminal history background check shall not be 
considered a record open to the public, pursuant to title 10, chapter 7, part 5. 


History. 
Acts 2012, ch. 986, § 9; 2014, ch. 584, § 1; 


administered, enforced, modified, or rescinded 
in accordance with the law applicable to the 


2019, ch. 143, § 2. 


Compiler’s Notes. 

Acts 2012, ch. 986, § 48 provided that all 
rules, regulations, orders, and decisions here- 
tofore issued or promulgated by any of the 
boards or commissions, which the act termi- 
nates or merges into another board or commis- 
sion, shall remain in full force and effect. In the 
case of the boards or commissions that are 
merged with another board or commission by 
the act, all final rules, regulations, orders, and 
decisions tugether with any matters that are 
pending on October 1, 2012, shall hereafter be 


continuing board or commission. 


Amendments. 

The 2019 amendment rewrote (a) which read: 
“The commissioner of commerce and insurance 
shall hire the executive director of the board. 
The executive director shall perform all admin- 
istrative functions for the board.” 


Effective Dates. 
Acts 2019, ch. 1438, § 3. July 1, 2019. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


CHAPTER 8 
COUNTY CORRECTIONAL INCENTIVES ACT OF 1981 


Section 
41-8-101. Short title. 
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Section 


41-8-102. 
41-8-103. 
41-8-104. 
41-8-105. 
41-8-106. 
41-8-107. 
41-8-108. 
41-8-109. 
41-8-110. 


41-8-111. 


41-8-112. 
41-8-113. 
41-8-114. 
41-8-115. 
41-8-116. 
41-8-117. 
41-8-118. 


COUNTY CORRECTIONAL INCENTIVES ACT 41-8-102 


Purpose of chapter. 

Chapter definitions. 

Participation in program. 

Submission and review of county plans. 

Housing state prisoners — Contracting — Reimbursement of costs — Debt service. 

Use of subsidy by counties. 

Commissioner to promulgate rules. 

Grants or loans to counties by state funding board — Restrictions. 

State funding board authorized to issue bonds and notes — Counties to submit financing 
agreements and contracts. 

Contract terms — Management or operational changes — Restriction on sentencing and 
commitment. 

Repayment of loans — County’s failure to remit. 

Special account to be established. 

Counties free to seek other aid. 

Federal funds. 

Title 9, chapter 9 applicable to this chapter. 

(Transferred. ] 

Participation of regional jail authority. 


41-8-101. Short title. 


This chapter shall be known and may be cited as the “County Correctional 
Incentives Act of 1981.” 


History. 


Acts 1981, ch. 491, § 1; T.C.A., § 41-10-101. 


Cross-References. 
Funding for correctional facilities, title 4, ch. 
31, part 4. 


1. Limitations. 


NOTES TO DECISIONS 


erated by the contractor pursuant to the 


As to its contract with the state to operate a 
particular state prison, the only records subject 
to being produced pursuant to the Public Re- 
cords Act, T.C.A. § 10-7-501 et seq., by a pri- 
vate contractor were those identified in T.C.A. 
§ 41-24-117; however, because an applicant did 
not follow the proper procedure when request- 
ing these documents, his request therefore was 
dismissed. Furthermore as to the facilities op- 


41-8-102. Purpose of chapter. 


County Correctional Incentives Act, T.C.A. 
§ 41-8-101 et seq., the documents subject to 
production were not limited by T.C.A. § 41-24- 
117. Friedmann v. Corr. Corp. of Am., 310 
S.W.3d 366, 2009 Tenn. App. LEXIS 629 (Tenn. 
Ct. App. Sept. 16, 2009), appeal denied, — 
S.W.3d —, 2010 Tenn. LEXIS 344 (Tenn. Mar. 1, 
2010). 


This chapter provides financial incentives to counties to house additional 
nondangerous felony offenders locally. The purpose of the chapter is to 
mutually benefit state and county governments by: 

(1) Helping alleviate overcrowding in state correctional facilities and 


reducing high operation costs; and 


(2) Assisting counties in upgrading local correctional facilities and pro- 


grams. 


History. 
Acts 1981, ch. 491, § 2; T.C.A., § 41-10-102. 


41-8-103 CORRECTIONAL INSTITUTIONS AND INMATES 586 


41-8-103. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Applicant county” means any county that applies to participate in the 
program; 

(2) “Approved applicant county” means any county selected as a partici- 
pating county and any other applicant county certified by the commissioner 
as having submitted an acceptable proposal for participation in the program 
at a future date; 

(3) “Certified” refers to whether any jail, workhouse or penal farm facility 
has been found to have met the minimum standards for local correctional 
facilities as provided for in § 41-4-140. Determination as to whether any 
facility has met these minimum standards shall be made by the director of 
the jail inspection division of the Tennessee corrections institute and 
certified to the county mayor and to the state judicial cost accountant; 

(4) “Commissioner” means the commissioner of correction or the commis- 
sioner’s designee; 

(5) “County correctional incentive program” or “program” means the 
method of providing financial assistance and incentive to counties for the 
purposes provided in this chapter, through increased subsidies, grants or 
loans; 

(6) “Detainee day” refers to each day each state prisoner was held by a — 
county prior to judgment, which shall include acquittal, or prior to delivery 
to the department of correction during a designated contract period; 

(7) “Grant” means those funds provided under this chapter by the state to 
the county for which the state does not require repayment by the county; 

(8) “Loan” means those funds provided under this chapter by the state to 
the county for which the state does require repayment by the county; 

(9) “Participating county” means any county having a certified or provi- 
sionally certified facility or any other county selected for participation in the 
program by the commissioner; 

(10) “Plan” means the method by which the county intends to utilize the 
assistance available under this chapter; 

(11) “Prisoner day” means each day each state prisoner was held by a 
county pursuant to § 40-23-104 or § 40-35-311 and during a designated 
contract period, where applicable. “Prisoner day” also means each day each 
state prisoner sentenced to the department of correction was held by a 
county after the first five (5) days of incarceration following sentencing and 
during a designated contract period, where applicable; provided, that the 
prisoner’s commitment to the department was delayed pursuant to chapter 
1, part 5 of this title or pursuant to the order of a federal court; and 

(12) “Subsidy” means that amount of money paid by the state to a county 
in accordance with § 41-8-106. 


History. Compiler’s Notes. 

Acts 1981, ch. 491, § 3; T.C.A., § 41-10-103; Acts 2003, ch. 90, § 2, directed the code 
Acts 1983, ch. 357, §§ 1, 2; 1984, ch. 896, § 1; commission to change all references from 
1985 (1st Ex. Sess.), ch. 5, § 55; 1986, ch. 744, “county executive” to “county mayor” and to 
§ 25; 2003, ch. 90, § 2. include all such changes in supplements and 
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replacement volumes for the Tennessee Code 
Annotated. 


41-8-104. Participation in program. 


(a) Participation by any county in the program is absolutely voluntary. If a 
county facility is certified or provisionally certified, the county shall be entitled 
to the compensation provided in § 41-8-106 and shall not be required to meet 
the additional requirements of this section. If a county facility is not certified 
or provisionally certified, the county must meet the additional requirements of 
this. section to be eligible for the compensation provided in § 41-8-106. 

(b) No county may participate in the program until it has submitted a plan 
and is selected for participation in the program by the commissioner. 

(c) The commissioner shall enter into contracts with those counties ap- 
proved for participation in this program on an annual basis. Except as 
otherwise provided in this chapter, the exercise of this discretion shall not be 
reviewable in any other forum so long as the counties are selected in 
accordance with the procedures established by this chapter and the rules 
adopted pursuant to it. 

(d) The commissioner shall consider, but shall not be limited to, the 
following factors in selecting counties to participate in this program: 

(1) Representative nature of the county, including geographic location, 
county population and crime population; 

(2) Condition of existing county facilities; 

(3) Current capacity of the county facilities to house additional felony 
offenders; 

(4) Potential for increasing the county’s capacity for housing additional 
felony offenders; 

(5) Adequacy of present programs and nature of proposed improvements 
in relation to certification requirements as defined by the Tennessee correc- 
tions institute board of control; 

(6) Whether and to what extent inmates are worked or are planned to be 
worked in county work programs; 

(7) Whether and to what extent inmates are permitted to participate in 
work release programs; 

(8) Nature and amount of state assistance needed to finance and operate 
county facilities; and 

(9) Availability of state funds. 


History. Acts 1984, ch. 896, § 2; 1985 (1st Ex. Sess.), ch. 
Acts 1981, ch. 491, § 4; T.C.A., § 41-10-104; 5, § 54. 


41-8-105. Submission and review of county plans. 


(a) Any county is authorized to submit a plan to the commissioner in which 
it seeks to participate in the program. 

(b) The plan shall be submitted in the manner established pursuant to the 
rules promulgated by the commissioner pursuant to this chapter. The commis- 
sioner shall notify the state and local government committee of the senate and 
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the state government committee of the house of representatives upon receipt of 
each application. 

(c) The plan shall be approved by the county commission eid the county 
sheriff before it will be considered by the commissioner. 

(d) The jail inspection division of the Tennessee corrections institute shall 
provide any assistance requested by the commissioner in the review and 
evaluation of any plan submitted by the counties and of the county’s imple- 
mentation of a plan that is approved. 


History. tence read: “Additionally, any county which had 
Acts 1981, ch. 491, § 5; T.C.A., § 41-10-105; contracted for the construction of a new correc- 
Acts 2013, ch. 236, § 65. tional facility after January 1, 1981, but prior 


Code Commission Notes. The former last June 5, 1981, and which had not arranged 
sentence of subsection (a) was deleted as obso- Permanent financing for construction prior i 
lete by the code commission in 2010. The sen- June 5, 1981, is authorized to submit a plan. 


41-8-106. Housing state prisoners — Contracting — Reimbursement of 
costs — Debt service. 


(a) No county shall be required to house convicted felons sentenced to more 
than one (1) year of continuous confinement unless the county, through the 
authority of its county legislative body, has chosen to contract with the 
department of correction for the purpose of housing certain felons. The 
department shall promulgate rules for requirements and procedures for 
contracting. 

(b) Counties may contract, in writing, with the state or with other counties 
for responsibility of correctional populations. 

(c)(1) Counties shall be reimbursed for housing convicted felons pursuant to 
the general appropriations act and according to rules and regulations for 
determining reasonable allowable costs as promulgated by the department, 
in consultation with the comptroller of the treasury. The department is 
authorized to include capital costs within the meaning of reasonable 
allowable costs. Capital costs may include, but are not limited to, debt 
service. 

(2) The commissioner is authorized, without promulgation of rules and 
regulations, to agree to reimburse a county for debt service on debt issued by 
the county in constructing correctional facilities for the purpose of housing 
inmates sentenced to the county under the authority of a contract entered 
into under subsection (a). In addition to principal, interest and redemption 
premiums, debt service may include other necessary items or costs reason- 
ably related to the issuance of such county debt. Upon entering an agree- 
ment, the department is authorized to reimburse the county for one hundred 
percent (100%) of debt service, regardless of whether the county is actually 
housing inmates under a contract, and until a contract is terminated. The 
commissioner may not, following execution of any such agreement, amend 
existing rules and regulations or promulgate new rules and regulations that 
will impair the state’s obligation to reimburse debt service as provided in an 
agreement. Any obligation for the reimbursement of debt service shall be a 
contractual obligation of the state. | 
(d) It is the intent of the state that the holders of debt issued by a county for 
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which the department has agreed to reimburse debt service pursuant to an 
agreement under this section may rely on, and benefit from, this section and of 
any obligation by the department and the state to reimburse the county for 
debt service contained in any agreement, and the state pledges to and agrees 
with any holders that the state will not amend this section, or limit or alter the 
obligation of the department and the state to reimburse debt service under any 
agreement, in any way that would impair the rights and remedies of any 
holders, or of the county, with respect to reimbursement. This subsection (d) 
shall not affect the right of the commissioner to terminate any agreement 
entered into under this section pursuant to the terms set forth in any 
agreements. 

(e) The subsidies paid to counties pursuant to this chapter shall be the only 
compensation from the state to which counties are entitled for housing state 
prisoners and shall be in lieu of the fees allowed in § 8-26-106 or any other 
section. 

(f) The department is further authorized to provide additional subsidies to 
counties for the purpose of community and other diversion programs for 
pretrial detainees, misdemeanants or convicted felons subject to available 
appropriations and in accordance with the rules and regulations promulgated 
by the department. 

(g)(1) The department shall take into its custody all convicted felons from 
any county that had not contracted with the state as authorized by 
subsection (b). The department shall not be required to take actual physical 
custody of any of the felons until fourteen (14) days after the department has 
received all certified sentencing documents from the clerk of the sentencing 
court. 

(2) The commissioner is authorized to compensate any county that has 
not contracted with the state as authorized by subsection (b) for that 
county’s reasonable, allowable cost of housing felons. The rate of compensa- 
tion to these counties shall be determined by and is subject to the level of 
funding authorized in the appropriations bill; however, the commissioner 
shall not compensate any county that fails or refuses to promptly transfer 
actual physical custody of an inmate to the department after being requested 
by the department, in writing, to do so for each day or portion of a day that 
the county fails to transfer the inmate. The written notice shall include the 
date it intends to take custody of the inmate for transfer to the department. 
The notice shall be given as soon as practicable before the transfer date. By 
June 15, 2005, the department shall notify each sheriff of the provisions of 
this subdivision (g)(2) and the consequences for failing to comply with it. 
(h) In the event that a county has been reimbursed pursuant to this section 

for housing convicted felons for a continuous period of three (3) or more fiscal 
years and has received the maximum amount allowed per prisoner per day as 
reasonable allowable costs during this period, then the county shall thereafter 
be presumed to be entitled to the full maximum amount allocated per prisoner 
per day as reimbursement of reasonable allowable costs for housing such 
prisoners and will not be required to provide documentation to the department 
regarding costs incurred beyond information necessary to determine the 
number of prisoner days for which the county is entitled to reimbursement. 


41-8-107 


History. 

Acts 1981, ch. 491, § 6; T.C.A., § 41-10-106; 
Acts 1984, ch. 896, § 3; 1985 (1st Ex. Sess.), ch. 
5, §§ 46, 53; 1986, ch. 744, § 26; 1988, ch. 869, 
§ 1; 1989, ch. 462, § 1; 1991, ch. 374, §§ 4, 5, 7; 
2003, ch. 355, § 58; 2005, ch. 174, § 3; 2011, ch. 
PAS pal tae 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 

Acts 2003, ch. 355, § 66 provided that no 
expenditure of public funds pursuant to the act 
shall be made in violation of the provisions of 
Title VI of the Civil Rights Act of 1964, as 
codified in 42 U.S.C. § 2000d. 
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Attorney General Opinions. 

County may charge work release partici- 
pants for board despite state housing compen- 
sation, OAG 99-081, 1999 Tenn. AG LEXIS 81 
(4/5/99). 

No county may be required to house con- 
victed felons who have been sentenced to more 
than one year of continuous confinement unless 
the county has contracted with Tennessee De- 
partment of Correction (TDOC) for the purpose 
of housing certain felons. TDOC must take into 
its custody felons from any county that has not 
contracted with TDOC as permitted by statute. 
OAG 16-21, 2016 Tenn. AG LEXIS 22 (6/6/ 
2016). 


41-8-107. Use of subsidy by counties. 


(a) Participating counties having a facility that is not certified pursuant to 


the most recently established state jail standards shall not diminish their 
current level of spending for correctional expenses to the extent of any subsidy 
received pursuant to this chapter. The subsidy provided in this chapter is for 
expenditures for correctional purposes. 

(b) The subsidy received by the counties pursuant to this chapter shall be 
dedicated exclusively for use in the county’s correctional programs. The entire 
subsidy received shall be appropriated for the benefit of the correctional 
program. 

(c) If the facility has been inspected and certified pursuant to the most 
recently established state jail standards, the entire subsidy may be used for 
current operating expenses. In all other situations, seventy-five percent (75%) 
of the subsidy shall be used for improving correctional programs or facilities. 


History. 

Acts 1981, ch. 491, § 7; T.C.A., § 41-10-107; 
Acts 1984, ch. 896, §§ 4, 5; 1985, ch. 270, §§ 1, 
2: 


Compiler’s Notes. 

In its opinion filed December 13, 2005, Opin- 
ion No. 05-177, the office of the attorney general 
of the state of Tennessee stated: “It is the 
opinion of this Office that the requirement in 
Tenn. Code Ann. § 41-8-107 that noncertified 
counties use seventy-five percent (75%) of their 
subsidy to fund correctional improvements was 


implicitly repealed by the legislative restruc- 
turing of the county reimbursement program in 
1988 from a flat rate subsidy system to a 
system of reimbursement of reasonable allow- 
able costs and is not enforceable. Requiring use 
of monies to fund correctional improvements 
runs counter to the concept of reimbursing 
counties for their reasonable allowable costs.” 


Attorney General Opinions. 

T.C.A. § 41-8-107(c) has been implicitly re- 
pealed and is not enforceable, OAG 05-177, 
2005 Tenn. AG LEXIS 179 (12/13/05). 


41-8-108. Commissioner to promulgate rules. 


The commissioner is authorized and directed to promulgate rules in accor- 
dance with the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5, for purposes including, but not limited to: 

(1) General administration of the county incentive program; 


(2) Requirements for county plans; 


(3) Evaluation of plans submitted by counties; and 
(4) Termination of county participation. 
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History. 
Acts 1981, ch. 491, § 8; T.C.A., § 41-10-108. 


41-8-109. Grants or loans to counties by state funding board — Re- 
strictions. 


(a) The state funding board is authorized to make grants or loans, as funds 
are available, to any approved applicant county to assist that county in the 
construction or renovation of a correctional facility. 

(b) No county shall award any construction contract in reliance on a grant 
or loan until such time as the state funding board and the county have 
executed a contract pursuant to § 41-8-110 or § 41-8-111, and until the state 
building commission has acted pursuant to § 4-15-102, when an application 
for a grant has been approved. 


History. 
Acts 1981, ch. 491, § 9; T.C.A., § 41-10-109. 


41-8-110. State funding board authorized to issue bonds and notes — 
Counties to submit financing agreements and contracts. 


(a) For the purpose of providing moneys to assist approved applicant 
counties in financing capital improvements of correctional facilities, the state 
funding board, in addition to the powers otherwise granted by law, has the 
power and is authorized to issue from time to time direct general obligation 
interest-bearing bonds and bond anticipation notes in such principal amounts 
as may from time to time be authorized by law. 

(b) Loans or grants authorized in accordance with § 41-8-109 shall be made 
from the proceeds of the bonds or notes to an approved applicant county in the 
county correctional incentive program. The board shall require the county to 
submit a financing agreement that includes provisions for the payment of the 
cost of constructing, acquiring, reconstructing, improving, equipping or fur- 
nishing any county correctional facility, including the payment of engineering, 
fiscal, architectural and legal expenses incurred in connection with the facility 
and the issuance of the bonds or notes, and shall require the county to execute 
a contract specifying, among other things, the repayment terms and the project 
to be funded. 


History. 
Acts 1981, ch. 491, § 10; T.C.A., § 41-10-110. 


41-8-111. Contract terms — Management or operational changes — 
Restriction on sentencing and commitment. 


(a) If the project is to be funded in whole or in part by a grant, the contract 
may include such provisions as may be agreed upon by the parties to the 
contract, and shall include in substance, the following provisions: 

(1) An agreement by the state to pay the county an amount up to and 
including one hundred percent (100%) of the actual cost of the project. Part 
of the grant may be paid to the county as a first advance prior to the 
construction and during the progress of the construction at a rate in 
proportion to the rate of construction. The grant may be paid following 
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completion of the construction, as may be agreed upon by the parties; 

(2) An agreement by the county to proceed expeditiously with and 
complete the project in accordance with approved plans; and 

(3)(A) An agreement by the county to reserve, keep and maintain a 

specified number of available cell spaces in the jail for state prisoners 

under the terms of the contract; 

(B) An agreement by the county as to the types of state prisoners with 
regard to offenses committed and sentences imposed who may be housed 
in the jail under the terms of the contract; provided, that the county agrees 
to house any and all felons sentenced to six (6) years or less, if sufficient 
cell space is provided, or such other felons as may be mutually agreed to 
by the county and the department of correction, if additional space is 
reserved by contract; 

(C) An agreement that any new construction shall conform to American 
Correctional Association standards for the purposes proposed for the 
facilities; 

(D) An agreement that the county will repay grant funds to the state if 
the county withdraws or otherwise terminates the contract to keep state 
prisoners; 

(EK) An agreement that in the event a prisoner held in the county facility 
becomes a discipline problem sufficient to require a closer custody status 
that cannot be provided adequately or safely in the county facility, the 
county shall have the authority to petition the sentencing judge for 
transfer of that prisoner to the department; and 

(F) An agreement may provide for a gradual reduction or increase in 
the number of state prisoners held pursuant to subdivision (a)(3)(A). 

(b) Any proposal by the county to subcontract for management of the facility, 
or any other proposal that would alter the management or operational 
arrangement specified in the contract, shall be submitted to the department 
and the funding board for approval. No management or operational change 
shall be made without the prior approval of the department and the funding 
board and until an amendment to the contract between the state and the 
county is effectuated. 

(c) Compensation for the housing of state prisoners in any correctional 
facility constructed or renovated with funds provided in whole or in part by a 
grant under this chapter shall be paid in accordance with § 41-8-106 and no 
other jailer’s fees for those prisoners shall be paid by the state. 


History. Cross-References. 

Acts 1981, ch. 491, § 11; T.C.A., § 41-10-111; Reimbursement of jailer for keeping state 
Acts 1985 (1st Ex. Sess.), ch. 5, § 45; 1987, ch. prisoners, § 8-26-106. 
105, §§ 1-5. 


41-8-112. Repayment of loans — County’s failure to remit. 


(a) The county shall pledge its full faith and credit for the repayment of a 
loan pursuant to this chapter. 

(b) In the event any county having entered into a loan contract pursuant to 
this chapter fails to remit funds in accordance with any amortization schedule 
established for the loan, the commissioner of finance and administration shall 
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deliver by certified mail a written notice of the failure to the county. In the 
event the county fails to remit the amount set forth in the notice within sixty 
(60) days of the receipt of the notice, the commissioner of finance and 
administration may, without further authorization, withhold that sum or part 
of that sum from any state-shared taxes that are otherwise apportioned to the 
county. 


History. 
Acts 1981, ch. 491, § 12; T.C.A., § 41-10-112. 


41-8-113. Special account to be established. 


There is authorized to be established in the general fund of the state 
treasury a special account for depositing available funds under this chapter 
and for disbursing those funds to the counties that qualify for grants or loans 
under this chapter; provided, that the commissioner of finance and adminis- 
tration, with the approval of the comptroller of the treasury, may establish the 
account in such other manner as is deemed appropriate. 


History. 
Acts 1981, ch. 491, § 13; T.C.A., § 41-10-1138. 


41-8-114. Counties free to seek other aid. 


Nothing in this chapter shall be construed to limit the right of any county to 
accept any gift, grant or loan of funds or financial or other aid of any form that 
might otherwise be available to that county from the state or federal govern- 
ment or any agency of the state or federal government or from any other 
sources or from complying with the terms and conditions of the aid not 
inconsistent with this chapter. 


History. 
Acts 1981, ch. 491, § 14; T.C.A., § 41-10-114. 


41-8-115. Federal funds. 


The commissioner is authorized and empowered to seek and receive funds 
from the federal government that will augment the funds appropriated by the 
state to implement this chapter. 


History. 
Acts 1981, ch. 491, § 15; T.C.A., § 41-10-115. 


41-8-116. Title 9, chapter 9 applicable to this chapter. 


(a) The issuance and payment of bonds and bond anticipation notes and the 
administration of funds for the purpose of this chapter shall be in accordance 
with title 9, chapter 9. 

(b) It is the legislative intent that all bonds and bond anticipation notes 
issued pursuant to this chapter are also to be considered as issued under title 
9, chapter 9. 
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History. 
Acts 1981, ch. 491, § 16; T.C.A., § 41-10-116. 


41-8-117. [Transferred. | 


Code Commission Notes. Former § 41-8- was transfered to § 41-4-143 in 2006 by the 
117 (Acts 1986, ch. 744, § 27), concerning re- code commission. 
ports on prisoners escaping from work details, 


41-8-118. Participation of regional jail authority. 


A regional jail authority created pursuant to chapter 12 of this title is 
authorized to participate in the program created pursuant to this chapter in 
the same manner and to the same extent as counties are authorized to 
participate. 


History. 
Acts 2008, ch. 1092, § 26. 


CHAPTER 9 
COMMUNITY WORK PROJECTS FOR PROBATIONERS 


Part 1. General Provisions 


Section 

41-9-101. Community work project coordinator. 

41-9-102. Applications for probationer labor. 

41-9-103. Probationers — Eligibility — Reporting for work — Violations. 
41-9-104. Liability for injury. 


Part 2, County Community Work Projects for Probationers 


41-9-201. County community work project coordinator. 

41-9-202. Applications for probationer labor. 

41-9-203. Probationers — Eligibility — Reporting to work — Violations. 
41-9-204. Liability for injury or damages. 


PART 1 
GENERAL PROVISIONS 


41-9-101. Community work project coordinator. 


(a) The department of correction is authorized to employ or assign, in each 
judicial district, a person for the position of community work project coordina- 
tor. 

(b) The work project coordinator shall be compensated as other state 
employees and shall be supervised by the director of probation and parole. 

(c) The duties of the coordinator include, but are not limited to, the 
following: 

(1) Preparing, receiving and reviewing applications from qualified orga- 
nizations and entities for projects within the district, or within other judicial 
districts, that may be performed by probationer or parolee labor; 

(2) Interviewing and screening the probationers or parolees available for 
community work projects in order to match their particular job skills with 
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the type of labor needed; 

(3) Coordinating the various approved work projects to ensure that the 
probationers or parolees available are being utilized efficiently and to the 
best of their abilities; 

(4) Regularly inspecting each approved work project to ensure that the 
probationers or parolees are being properly supervised, that they do not pose 
a threat to members of the community in the area in which they are working 
and that they are being utilized to perform the type of work for which they 


were requested; and 


(5) Performing such other duties as may be assigned by the department of 


correction. 


History. 
Acts 1984, ch. 990, § 1; 1998, ch. 1049, 
§§ 56-60; 2012, ch. 727, § 56. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
transfer of certain functions relating to proba- 
tion and parole services and the community 
correction grant program from the board of 
probation and parole to the department of cor- 
rection, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 


section (a) and subdivision (c)(5), shall be fully 
accomplished on or before January 1, 2013. 


Cross-References. 

County community work projects for proba- 
tioners, title 41, ch. 9, part 2. 

Probation, paroles and pardons, title 40, ch. 
28. 

Work release programs for inmates, title 41, 
ch. 2) "part 5. 


Law Reviews. 
Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


41-9-102. Applications for probationer labor. 


(a) Any charitable organization or governmental entity within a judicial 
district is eligible to apply with the work project coordinator of the district for 
probationer labor to perform a specific work project for that organization or 
entity. | 

(b) The application forms shall be prepared by the coordinator of each 
district but shall contain the following information: 

(1) The charitable organization or governmental entity for whom the work 
will be performed; 

(2) The specific work project for which probationer labor is requested; 

(3) The specific job skills, if any, that will be required to complete the 
project; 

(4) The number of probationers requested for the project; 

(5) The anticipated period of time the work project will take to complete; 
and | 

(6) The person in the organization or entity that will be responsible for the 
supervision and care of any probationer working on the project. 

(c) When the work project application forms have been prepared, any 
charitable organization exempt from taxation pursuant to § 501(c)(3) of the 
Internal Revenue Code of 1954 (26 U.S.C. § 501(c)(3)), or any agency, branch, 
department or other entity of municipal, county, state or federal government 
may submit an application for probationer labor to the work project coordina- 
tor of the judicial district in which the work project is to be performed. 

(d) The work project coordinator shall review each application so submitted 
and first determine whether the organization or entity is eligible for proba- 
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tioner labor under subsection (c). If the coordinator determines it is not, the 
application shall be rejected. If the coordinator determines that the application 
is from an eligible organization or entity, the coordinator may approve or reject 
it. If it is rejected, the coordinator shall state the reasons for the rejection in 
writing and send a copy to the applicant. The coordinator may also approve an 
application subject to certain modifications the coordinator deems necessary. If 
of the opinion that a work project should be modified as to certain particulars, 
the coordinator shall send a copy of the proposed modifications to the 
applicant. If the applicant agrees to the modifications, the coordinator may 
approve the application as modified. If the coordinator and applicant cannot 
agree as to some or all of the modifications, the coordinator may approve the 
application as originally filed, may approve the application subject to the 
agreed upon modifications or may reject the application. 

(e) The decision of a work project coordinator as to whether an organization 
or entity is eligible for a work project and as to whether the application should 
be approved or rejected shall be final and shall not be subject to review by 
appeal except in cases of abuse of discretion. The director of probation and 
parole shall have authority over the appeals. 


History. Cross-References. 
Acts 1984, ch. 990, § 1; 1990, ch. 805, § 1; Probation, paroles and pardons, title 40, ch. 
1998, ch. 1049, § 61. 28. 


41-9-103. Probationers — Eligibility — Reporting for work — Viola- 
tions. 


(a) Work projects approved pursuant to this part shall be performed by 
defendants who have been placed on probation pursuant to § 40-35-3038, and 
who, as a condition of probation, have been ordered to perform a period of 
community service work as provided in § 40-35-303(d)(3). 

(b) When a judge places a defendant on probation and orders the defendant 
to perform community service work, the judge shall direct the defendant to 
report to the work project coordinator in the judicial district in which the 
defendant resides or where the offense occurred. The coordinator shall inter- 
view the defendant for the purpose of determining job skills and the work 
project for which the defendant is best suited. Failure of a defendant to report 
to the work project coordinator when directed to do so by a judge shall 
constitute a violation of the defendant’s probation and shall be reported by the 
coordinator to the defendant’s probation officer. 

(c) After interviewing a defendant and determining the work project to 
which the defendant is best suited, the coordinator shall give the defendant a 
date and time to report, the location of the work project and the name of the 
person responsible for supervising the work project. The defendant shall be 
responsible for reporting to the project supervisor at the designated date and 
time. Prior to that date and time, the coordinator shall notify the project 
supervisor of the name of the defendant, the defendant’s job skills, and the 
date and time the defendant is to report to work. If the defendant does not 
appear for work at the designated date and time, the project supervisor shall 
so notify the coordinator. Failure of a defendant to appear at a work project 
when directed to do so by the coordinator shall constitute a violation of the 
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defendant’s probation and shall be reported by the coordinator to the defen- 
dant’s probation officer. 

(d) If any defendant placed on probation and ordered to perform community 
service work pursuant to § 40-35-303 is employed or is seeking employment, 
the work project coordinator shall assign the defendant to a work project that 
can be performed during times that do not interfere with the defendant’s 
employment or seeking of employment. 


History. 
Acts 1984, ch. 990, § 1. 


Cross-References. 
Probation, paroles and pardons, title 40, ch. 
28. 


41-9-104. Liability for injury. 


No charitable organization or governmental entity authorized by § 41-9-102 
to utilize probationer labor pursuant to this part shall be liable for any injury 
sustained by a probationer or other person while the probationer is performing 
a work project for the organization or entity, if the organization or entity 
exercised due care in the protection and supervision of the probationer. 


History. 
Acts 1985, ch. 15, § 1. 
PART 2 
COUNTY COMMUNITY WORK PROJECTS FOR 
PROBATIONERS 


41-9-201. County community work project coordinator. 


(a) In all counties of the state, the board or other governmental entity 
having charge of, supervision, and control of the county workhouse is autho- 
rized to employ or assign a person for the position of county community work 
project coordinator. Any person so employed or assigned shall be responsible 
for administering a community work project program for probationers placed 
under the jurisdiction of the county. The county legislative body shall approve 
the community work project program before the program is implemented. 

(b) The county community work project coordinator shall be compensated as 
other county employees and shall be supervised by the director of probation for 
the county. 

(c) The duties of the county community work project coordinator shall 
include, but are not limited to: 

(1) Preparing, receiving and reviewing applications from qualified orga- 
nizations and entities for projects within the county that may be performed 
by county probationer labor; 

(2) Interviewing and screening the county probationers available for 
community work projects in order to match their particular job skills with 
the type of labor needed; 
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(3) Coordinating the various approved work projects to ensure that the 
county probationers available are being utilized efficiently and to the best of 
their abilities; 

(4) Regularly inspecting each approved work project to ensure that the 
county probationers are being properly supervised, that they do not pose a 
threat to members of the community in the area in which they are working 
and that they are being utilized to perform the type of work for which they 
were requested; and 

(5) Performing such other duties as may be assigned by the board or other 
governmental entity having charge of, supervision and control of the county 
workhouse. 


History. Probation, paroles and pardons, title 40, ch. 
Acts 1986, ch. 742, § 1. 28. 


Cross-References. 
Community work projects for probationers 
and parolees, title 41, ch. 9, part 1. 


41-9-202. Applications for probationer labor. 


(a) Any charitable organization or governmental entity within the county is 
eligible to apply with the county community work project coordinator of the 
county for county probationer labor to perform a specific work project for the 
organization or entity. 

(b) The application forms shall be prepared by the work project coordinator 
of each county but shall contain the following information: 

(1) The charitable organization or governmental entity for whom the work 
will be performed; 

(2) The specific work project for which county probationer labor is 
requested; 

(3) The specific job skills, if any, that will be required to complete the 
project; 

(4) The number of county probationers requested for the project; 

(5) The anticipated period of time the work project will take to complete; 
and 

(6) The person in the organization or entity that will be responsible for the 
supervision and care of any county probationer working on the project. 

(c) When the work project application forms have been prepared, any 
charitable organization exempt from taxation pursuant to § 501(c)(3) of the 
Internal Revenue Code of 1954 (26 U.S.C. § 501(c)(3)), or any agency, branch, 
department or other entity of municipal, county or state government may 
submit an application for county probationer labor to the county community 
work project coordinator of the county in which the work project is to be 
performed. 

(d) The county community work project coordinator shall review each 
application so submitted and first determine whether the organization or 
entity is eligible for county probationer labor under subsection (c). If the 
coordinator determines it is not, the application shall be rejected. If the 
coordinator determines that the application is from an eligible organization or 
entity, the coordinator may approve it or reject it. If it is rejected, the 
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coordinator shall state the reasons for the rejection in writing and send a copy 
to the applicant. The coordinator may also approve an application subject to 
certain modifications the coordinator deems necessary. If of the opinion that a 
work project should be modified as to certain particulars, the coordinator shall 
send a copy of the proposed modifications to the applicant. If the applicant 
agrees to the modifications, the coordinator may approve the application as 
modified. If the coordinator and applicant cannot agree as to some or all of the 
modifications, the coordinator may approve the application as originally filed, 
may approve the application subject to the agreed upon modifications or may 
reject the application. 

(e) The decision of a county community work project coordinator as to 
whether an organization or entity is eligible for a work project and as to 
whether the application should be approved or rejected shall be final and shall 
not be subject to review by appeal except in cases of abuse of discretion. The 
director of probation of the county has authority over the appeals. 


History. 
Acts 1986, ch. 742, § 1. 


Cross-References. 
Probation, paroles and pardons, title 40, ch. 
28. 


41-9-203. Probationers — Eligibility — Reporting to work — Viola- 
tions. 


(a) Work projects approved pursuant to this part shall be performed by 
defendants who have been placed on probation pursuant to § 40-35-3038, who, 
as a condition of probation, have been ordered to perform a period of 
community service work as provided in § 40-35-303(d)(3), and who have been 
assigned to the supervision of the county. 

(b) When a judge so places a defendant on probation and orders the 
defendant to perform community service work, the judge shall direct the 
defendant to report to the county community work project coordinator in the 
county in which the defendant resides or where the offense occurred. The 
coordinator shall interview the defendant for the purpose of determining job 
skills and the work project for which the defendant is best suited. Failure of a 
defendant to report to the work project coordinator when directed to do so by 
a judge shall constitute a violation of the defendant’s probation and shall be 
reported by the coordinator to the defendant’s probation officer. 

(c) After interviewing a defendant and determining the work project to 
which the defendant is best suited, the coordinator shall give the defendant a 
date and time to report, the location of the work project and the name of the 
person responsible for supervising the work project. The defendant shall be 
responsible for reporting to the project supervisor at the designated date and 
time. Prior to that date and time, the coordinator shall notify the project 
supervisor of the name of the defendant, the defendant’s job skills and the date 
and time the defendant is to report to work. If the defendant does not appear 
for work at the designated date and time, the project supervisor shall so notify 
the coordinator. Failure of a defendant to appear at a work project when 
directed to do so by the coordinator shall constitute a violation of the 
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defendant’s probation and shall be reported by the coordinator to the defen- 
dant’s probation officer. t 

(d) If any defendant placed on probation and ordered to perform community 
service work pursuant to § 40-35-303 is employed or is seeking employment, 
the work project coordinator shall assign the defendant to a work project that 
can be performed during times that do not interfere with the defendant’s 
employment or seeking of employment. 


History. 
Acts 1986, ch. 742, § 1. 


Cross-References. 
Probation, paroles and pardons, title 40, ch. 
28. 


41-9-204. Liability for injury or damages. 


(a) No charitable organization, municipality, county or political subdivision 
thereof authorized by § 41-9-102 to utilize probationer labor pursuant to this 
chapter shall be liable for any injury sustained by a probationer or other 
person while the probationer is performing a work project for that organization 
or governmental entity, if the organization or governmental entity exercised 
due care in the protection and supervision of the probationer. 

(b)(1) No municipality, county or political subdivision thereof, nor any 
employee or officer thereof, shall be liable to any person for the acts of any 
probationer while the probationer is on a community work project for the 
organization or governmental entity, if the organization or governmental 
entity exercised due care in the protection and supervision of the 
probationer. 

(2) No municipality, county or political subdivision thereof, nor any 
employee or officer thereof, shall be liable to any probationer or a probation- 
er’s family for death or injuries received while the probationer is on a 
community work project for the organization or governmental entity, if the 
organization or governmental entity exercised due care in the protection and 
supervision of the probationer. 


History. 
Acts 1986, ch. 742, § 1. 


CHAPTER 10 
CORRECTION VOLUNTEER SERVICES 


Section 

41-10-101. Chapter definitions. 

41-10-102. Volunteers — Policies — Compensation — Inspection of records. 
41-10-103. Duties of department of correction. 

41-10-104. Meals — Travel expenses — Use of state vehicles. 

41-10-105. Community resource board established. 


41-10-101. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 
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(1) “Board” means the board of parole; 

(2) “Chair” means the chair of the board of parole; 

(3) “Commissioner” means the commissioner of correction; 

(4) “Department” means the department of correction; 

(5) “Institution” means an institution of the department; 

(6) “Offender” means a person who is under the authority of the depart- 
ment, pursuant to a court order, a pending court disposition in a Tennessee 
criminal case or under the authority of the board, pursuant to release under 
probation or parole supervision, or some other release program from any 
correctional institution; 

(7) “Region” means a probation region of the department of correction; 

(8) “TCRB” means the Tennessee community resource board; and 

(9) “Volunteer” means any person who, after fulfilling appropriate policy 
requirements, is assigned to a volunteer job and provides a service without 
pay from the department or board except for compensation for those 
expenses incurred directly as the result of volunteer services as defined in 
this chapter. A “volunteer” may present any grievance related to volunteer 
services to the TCRB, which shall make recommendations to the commis- 
sioner or the board, as appropriate, and may appeal any decision of the 
TCRB to the commissioner or to the board, as appropriate. 


History. Cross-References. 
Acts 1985, ch. 267, § 1; 2000, ch. 987, §§ 1-3. Temporary retention of disabled correctional 


Compiler's Notes, officer or youth service worker, § 4-6-148. 


Compiler’s Notes. Acts 2012, ch. 727, § 1 ‘Textbooks. 


amended § 4-3-104, which concerns name Tennessee Criminal Practice and Procedure 
changes of departments and divisions, to pro- (Raybin), § 32.197. 


vide that references to the board of probation 
and parole, formerly referred to in this section, 
are deemed references to the board of parole. 


41-10-102. Volunteers — Policies — Compensation — Inspection of 
records. 


(a) The department is authorized to recruit, train and appoint volunteers to 
programs of the department without regard to state employment regulations 
as administered by the department of human resources. Volunteers shall, 
however, be required to comply with all applicable department of correction 
policies. The department is further authorized to provide such incidental 
reimbursement as is consistent with this chapter and with appropriate state 
regulations. | 

(b) The board is authorized to recruit, train and appoint volunteers to 
programs of the board without regard to state employment regulations as 
administered by the department of human resources. Volunteers shall be 
required to comply with all applicable board policies. The board is further 
authorized to provide such incidental reimbursement as is consistent with this 
chapter and with appropriate state regulations. 

(c) No court or law enforcement agency shall refuse to allow inspection of 
the court or agency’s files and records by any volunteer demonstrating a need 
to know the contents of those files and records for the performance of official 
duties. 
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History. 
Acts 1985, ch. 267, § 1; 2000, ch. 987, § 5. 


41-10-103. Duties of department of correction. 


The department shall: 

(1) Take such actions as are necessary and appropriate to develop 
meaningful opportunities for volunteers to be involved in the department’s 
programs, including the appointment of personnel as deemed necessary by 
the commissioner to administer volunteer services; 

(2) Develop written policy governing the recruitment, training, appoint- 
ment and supervision of volunteers; 

(3) Take such action as is necessary to ensure that volunteers understand 
their duties and responsibilities; 

(4) Take such action as is necessary and appropriate to ensure a receptive 
climate for volunteers; 

(5) Provide for the recognition of volunteers who have offered outstanding 
service to the department; and 

(6) Recognize prior volunteer service as partial fulfillment of state em- 
ployment requirements for training and experience pursuant to rules 
adopted by the department of human resources. 


History. 
Acts 1985, ch. 267, § 1. 


41-10-104. Meals — Travel expenses — Use of state vehicles. 


(a) Meals may be furnished without charge to volunteers if the scheduled 
volunteer assignment extends over an established meal period. 

(b) Travel expenses may be reimbursed to those volunteers whose volunteer 
assignment requires them to use their own vehicle or to be away from home in 
accordance with state travel regulations. 

(c) Volunteers may use state vehicles when their assignments so require, 
subject to the approval of the department and compliance with any rules or 
regulations that may be promulgated by the department. 


History. 
Acts 1985, ch. 267, § 1; 1989, ch. 566, § 1. 


41-10-105. Community resource board established. 


(a) There is established a Tennessee community resource board (TCRB) 
composed of seventeen (17) members. The speaker of the house of representa- 
tives shall appoint a member of the house of representatives to serve on the 
TCRB and the speaker of the senate shall appoint a member of the senate to 
serve on the TCRB. Members of the general assembly who serve on the TCRB 
shall receive no additional compensation for their services, but shall receive 
compensation for expenses pursuant to § 3-1-106. The remaining members 
shall be appointed jointly by the commissioner and the chair. Five (5) members 
shall be appointed from each grand division of the state. Members shall serve 
terms of three (3) years. Members of the TCRB shall, upon expiration of their 
terms of office, be eligible for reappointment to successive terms. In making 
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appointments to the board, the commissioner and the chair shall strive to 
ensure that at least one (1) person serving on the TCRB is sixty (60) years of 
age or older and that at least one (1) person serving on the TCRB is a member 
of a racial minority. Members shall have served in a volunteer capacity in 
corrections, in probation or parole, or in an academic environment in the field 
of criminal justice or other related field. Vacancies shall be filled by the TCRB; 
provided, that the person filling the vacancy shall receive the written approval 
of the commissioner and chair. 

(b) The TCRB shall serve both the department and the board. The purpose 
of the TCRB shall be to: 

(1) Coordinate with and assist the department and the board in develop- 
ing and utilizing volunteer resources in assisting parolees, probationers and 
inmates in reintegrating into society as productive, law-abiding citizens; 

(2) Coordinate with and assist the department and the board in develop- 
ing policies and procedures governing the utilization of volunteers; 

(3) Coordinate a network of local parole, probation and institutional 
community resource boards on matters of statewide impact; 

(4) Advise the department and the board on matters of public interest and 
concern; 

(5) Assist the department and the board in accomplishing their missions; 

(6) Review and recommend programs having statewide impact involving 
volunteers; and 

(7) Oversee projects when appropriate. 

(c) Local parole, probation and prison institution community resource 
boards may be established. The purpose of these local boards is to cooperate 
with local probation and parole offices and correctional institutions to: 

(1) Develop a program plan for utilizing volunteers; 

(2) Establish specific goals for utilizing volunteers; 

(3) Establish performance measures for determining that goals are met; 
and 

(4) Collect data on the cost of using volunteers and the cost benefits to the 
local office or institution. 

(d) Local volunteer resource boards shall report semiannually to the TCRB 
on their program plans, goals and performance measures. 


History. (TCRB), created by this section, terminates 
Acts 1985, ch. 267, § 1; 1989, ch. 278, § 76; June 30, 2025. See §§ 4-29-112, 4-29-246. 


1991, ch. 160, § 7; 2000, ch. 987, § 4. 
Cross-References. 


Compiler’s Notes. Grand divisions, title 4, ch. 1, part 2. 
The Tennessee community resource board 


CHAPTER 11 


INMATE REIMBURSEMENT TO THE COUNTY ACT OF 
1995 


Section 

41-11-101. Short title. 

41-11-102. “County jail” defined. 

41-11-103. Reimbursement of imprisonment expenses. 
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Section 

41-11-104. Denial of certain privileges prohibited. 

41-11-105. Reporting of inmates and financial and other information. . 
41-11-106. Investigation of reports. 

41-11-107. Reimbursement of expenses — Civil action. 

41-11-108. Jurisdiction — Venue — Receivers. 

41-11-109. Homestead exemption. 

41-11-110. Cooperation by judge and sheriff of inmate’s home county. 
41-11-111. Disposition of funds. 

41-11-112. Applicability — Development districts — Contracting. 


41-11-101. Short title. 


This chapter shall be known and may be cited as the “Inmate Reimburse- 
ment to the County Act of 1995.” 


History. 
Acts 1995, ch. 522, § 2. 


41-11-102. “County jail” defined. 


For purposes of this chapter, “county jail” includes county workhouses. 


History. 
Acts 1995, ch. 522, § 3. 


41-11-103. Reimbursement of imprisonment expenses. 


A county may seek reimbursement for any expense incurred by the county in 
relation to the charge or charges for which a person was sentenced to a county 
jail. The county may seek reimbursement for each person who is or was an 
inmate for not more than sixty dollars ($60.00) a day for the expense of 
maintaining the inmate or the actual per diem cost of maintaining the inmate, 
whichever is less, for the entire time the person was confined in the county jail, 
including any period of pretrial detention. 


History. 
Acts 1995, ch. 522, § 4. 


41-11-104. Denial of certain privileges prohibited. 


The failure of an inmate to provide information on the inmate’s financial 
status shall not be grounds for the denial by the county of any privilege 
ordinarily available to an inmate, such as behavior or programmatic credits, 
parole or participation in work programs. 


History. 
Acts 1995, ch. 522, § 5. 


41-11-105. Reporting of inmates and financial and other information. 


At the request of the county mayor or a designee of the county mayor, the 
sheriff of the county shall forward to the county mayor or designee of the 
county mayor a list containing the name of each inmate, the term of sentence 
and the date of admission, together with information regarding the financial 
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status of each inmate, as required by the county mayor or designee of the 
county mayor. 


History. “county executive” to “county mayor” and to 

Acts 1995, ch. 522, § 6; 2003, ch. 90, § 2. include all such changes in supplements and 

Gaspilertadntee replacement volumes for the Tennessee Code 
: Annotated. 


Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 


41-11-106. Investigation of reports. 


The county legislative body or the county mayor may investigate or cause to 
be investigated all reports furnished by the sheriff pursuant to § 41-11-105 for 
the purpose of securing reimbursement for the expenses incurred by the county : 
in regard to an inmate as provided under this chapter. 


History. “county executive” to “county mayor” and to 

Acts 1995, ch. 522, § 7; 2003, ch. 90, § 2. include all such changes in supplements and 

: replacement volumes for the Tennessee Code 
Compiler’s Notes. 


Acts 2003, ch. 90, § 2, directed the code Annotated. 


commission to change all references from 


41-11-107. Reimbursement of expenses — Civil action. 


(a) The county mayor may file a civil action to seek reimbursement from an 
inmate for maintenance and support of that person while that person was an 
inmate or for any other expense for which the county may be reimbursed under 
this chapter. 

(b) Acivil action brought under this chapter shall be instituted in the name 
of the county in which the jail is located and shall state the date and place of 
sentence, the length of time set forth in the sentence, the length of time 
actually served and the amount or amounts due to the county pursuant to 
§ 41-11-1083. 

(c) Before entering any order on behalf of the county against the defendant, 
the court shall take into consideration any legal obligation of the defendant to 
support a spouse, minor children or other dependents and any moral obligation 
to support dependents to whom the defendant is providing or has in fact 
provided support. 

(d) The court may enter a civil judgment against the defendant and may 
order that the defendant’s property be attached for reimbursement for main- 
tenance and support of the defendant as an inmate and for other expenses 
reimbursable under § 41-11-103. 


History. “county executive” to “county mayor” and to 

Acts 1995, ch. 522, § 8; 2003, ch. 90, § 2. include all such changes in supplements and 

Com pitesabioten replacement volumes for the Tennessee Code 
: Annotated. 


Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 


41-11-108. Jurisdiction — Venue — Receivers. 


(a) The county may file the civil action in the circuit court. If the defendant 
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is still an inmate in the county jail, venue is proper in the county in which the 
jail is located. 

(b) If necessary to protect the county’s right to obtain reimbursement under 
this chapter against the disposition of known property, the county may seek 
issuance of a temporary restraining order to restrain the defendant from 
disposing of the property pending a hearing on an order to show cause why the 
particular property should not be applied to reimbursement of the county for 
the maintenance and support of the defendant as an inmate. No bond shall be 
required of the county before a temporary restraining order is issued. 

(c) To protect and maintain the property pending resolution of the matter, 
the court, upon request, may appoint a receiver. 


History. 
Acts 1995, ch. 522, § 9. 


41-11-109. Homestead exemption. 


The county shall not enforce any judgment obtained under this chapter by 
means of execution against the homestead of the defendant. 


History. 
Acts 1995, ch. 522, § 10. 


41-11-110. Cooperation by judge and sheriff of inmate’s home county. 


The sentencing judge and the sheriff of any county in which an inmate’s 
property is located shall furnish to the attorney for the county all information 
and assistance possible to enable the attorney to secure reimbursement for the 
county under this chapter. 


History. 
Acts 1995, ch. 522, § 11. 


41-11-111. Disposition of funds. 


The reimbursements secured under this chapter shall be credited to the 
general fund of the county to be available for general fund purposes. The 
county mayor may determine the amount due the county under this chapter 
and render sworn statements of the amount due. These sworn statements shall 
be considered prima facie evidence of the amount due. 


History. “county executive” to “county mayor” and to 
Acts 1995, ch. 522, § 12; 2003, ch. 90, § 2. include all such changes in supplements and 
replacement volumes for the Tennessee Code 


Compiler’s Notes. Annotated. 


Acts 2008, ch. 90, § 2, directed the code 
commission to change all references from 


41-11-112. Applicability — Development districts — Contracting. 


(a) This chapter only applies in counties having a population in excess of two 
hundred fifty thousand (250,000), and in any county having a population of not 
less than eighty thousand (80,000) nor more than eighty-three thousand 
(83,000), all according to the 1990 federal census or any subsequent federal 
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census, and in any other county in which the county legislative body, by 
majority vote, adopts a resolution electing to utilize this chapter to seek 
reimbursement. 

(b) All other counties shall be grouped by development districts established 
pursuant to title 13, chapter 14, part 1. For those counties, the comptroller of 
the treasury shall develop guidelines and solicit proposals for the collection of 
expenses incurred by the county in relation to the charge or charges for which 
a person was sentenced to a county jail pursuant to § 41-11-103. The 
guidelines developed by the comptroller of the treasury may, to the greatest 
extent possible, be based on the collection procedures established by this 
chapter or may utilize any other collection procedures and standards in the 
discretion of the comptroller of the treasury. The guidelines for collection may 
be based on a statewide proposal, be limited to a proposal by development 
districts or be a combination of both. In developing the proposals, the 
comptroller of the treasury shall give consideration to awarding a contract to 
the person or entity based on a percentage of amount retained, competency or 
ability to perform, costs incurred in securing reimbursement or be based on 
any other criteria developed by the comptroller of the treasury. The contract 
awarded by the comptroller of the treasury shall be a two-year contract. 

(c) The reimbursements secured under the contracts, less the fee for 
collection, shall be deposited into the state general fund and, at least annually, 
shall be distributed to the general fund of the county in which the inmate was 
incarcerated. The funds may be used for any lawful purpose. 


History. Tennessee counties, see Volume 13 and its 
Acts 1995, ch. 522, § 138. supplement. 


Compiler’s Notes. 
For table of U.S. decennial populations of 


CHAPTER 12 
REGIONAL JAIL AUTHORITY ACT 


Section 

41-12-101. Short title. 

41-12-102. Powers of regional jail authority — Taxation of property and revenues. 

41-12-103. Purpose of authority. 

41-12-104. Part definitions. 

41-12-105. Creation of authority — Resolution and hearing — Transfer of employees — Costs. 

41-12-106. Appointment of board — Vacancies — Removals — Quorum — Powers and compen- 
sation. 

41-12-107. Entities wishing to become or withdraw as members of authority — Requirements. 

41-12-108. Appointment of executive director — Duties. 

41-12-109. Powers of authority. 

41-12-110. Applicability of statutory requirements regarding jails and jailers. 

41-12-111. Power of condemnation — Acquisition of property — Location of jail. 

41-12-112. Powers of creating or participating governmental entities. 

41-12-113. Personnel not to benefit from services or sales — County growth plan — Carrying 
weapons. 

41-12-114. Appointment of superintendent — Control and authority — Bond. 

41-12-115. Negotiable bonds — Resolution — Enforcement of rights. 

41-12-116. Dissolution by joint certificate — Terms of agreement. 

41-12-117. Additional and supplemental powers — Participation of certain entities. 

41-12-118. Policy of competitive bidding — Applicable laws. 

41-12-119. Authority as governing body. 
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Section 

41-12-120. Authority as governmental entity. 
41-12-121. Authority as public agency. 
41-12-122. Records open to public inspection. 
41-12-123. Construction with other laws. 
41-12-124. Liberal construction. 


41-12-101. Short title. 


This chapter shall be known and may be cited as the “Regional Jail Authority 
Act.” 


History. 
Acts 2008, ch. 1092, § 2. 


41-12-102. Powers of regional jail authority — Taxation of property 
and revenues. 


(a) It is declared that a regional jail authority created pursuant to this 
chapter shall be a public and governmental body acting as an agency and 
instrumentality of the creating and participating governmental entities, and 
that the powers exercised by the authority are declared to be for a public and 
governmental purpose and a matter of public necessity. 

(b) The property and revenues of the authority, or any interest in the 
property or revenues, are exempt from all state, county and municipal 
taxation, except inheritance, transfer and estate taxes. 


History. 
Acts 2008, ch. 1092, § 3. 


Cross-References. 
Regional Jail Authority as participating em- 
ployer, § 8-35-249. 


41-12-103. Purpose of authority. 


The general purpose of an authority created pursuant to this part is declared 
to be that of: 

(1) Acquiring, constructing, equipping, maintaining, and operating a jail 
or workhouse or jails or workhouses and the usual facilities appertaining to 
those undertakings; 

(2) Enlarging, renovating, and improving such facilities; 

(3) Acquiring the necessary property for the facilities, both real and 
personal, with the right of contract for the use of or to lease, mortgage, or sell 
any or all of the facilities, including real property, and in the sale or purchase 
of any such property to comply with state or local purchasing laws; and 

(4) Doing any and all things deemed by the authority necessary, conve- 
nient, and desirable for and incident to the efficient and proper development 
and operation of those types of undertakings. 


History. 
Acts 2008, ch. 1092, § 4. 
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41-12-104. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Authority” means a regional jail authority created pursuant to this 
chapter; 

(2) “Board” means the board of commissioners of an authority; 

(3) “Bonds” includes notes, interim certificates or other obligations of an 
authority; 

(4) “Creating governmental entity” means a county, including a county 
that has a metropolitan form of government, or a municipality that by 
resolution or ordinance of its governing body elects to join together with one 
(1) or more counties or one (1) or more municipalities to create an authority 
pursuant to this chapter; 

(5) “Executive officer” means the county mayor or other chief executive 
officer of any creating or participating governmental entity; 

(6) “Governing body” means the chief legislative body of any local govern- 
mental entity; 

(7) “Jail” includes workhouses in accordance with chapter 2 of this title; 

(8) “Local governmental entity” means any county, including a county 
having a metropolitan form of government, and may include a municipality; 

(9) “Municipality” means a municipality that has a municipal jail and has 
concurrent jurisdiction with the general sessions court over state misde- 
meanors or that, pursuant to § 16-18-311, builds a jail and obtains approval 
to acquire such concurrent jurisdiction, to create or participate in an 
authority pursuant to this chapter; 

(10) “Participating governmental entity” means a local governmental 
entity, that, pursuant to a resolution, or in the case of a municipality, an 
ordinance, of its governing body, elects to participate in a regional jail 
authority; and 

(11) “State” means the state of Tennessee. 


History. 
Acts 2008, ch. 1092, § 5. 


41-12-105. Creation of authority — Resolution and hearing — Transfer 
of employees — Costs. 


(a) The governing bodies of two (2) or more local governmental entities, may 
create a regional jail authority in the manner provided for in this chapter. The 
authority shall be subject to all rights, privileges, and obligations contained in 
§§ 41-4-139, 41-4-140, 41-7-103, and chapter 8 of this title. 

(b)(1) Each governing body of a governmental entity proposing to create an 

authority shall adopt, and its executive officer shall approve, a resolution 

calling a joint public hearing involving all interested local governmental 
entities in the enterprise to create a regional jail authority on the question 
of creating an authority. 

(2) Notice of the date, hour, place and purpose of the hearing shall be 

published at least once each week for two (2) consecutive weeks in a 

newspaper of general circulation in the jurisdictional bounds of the govern- 
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mental entity proposing to create an authority, the last publication to be at 

least one (1) week prior to the date set for the hearing. 

(c) The hearing shall be had before the combined governing bodies of the 
respective local governmental entities pursuing the creation of a regional jail 
authority and all interested persons shall have an opportunity to be heard. 

(d)(1) After the hearing, if at least two (2) governing bodies determine that 
the public convenience and necessity require the creation of an authority, the 
governing bodies shall individually adopt, and their executive officers shall 
approve, a resolution or an ordinance, in the case of a municipality, so 
declaring and creating an authority, which resolution or ordinance shall 
reference this chapter as the governing statute to create the authority and 
include the names of the creating governmental entities, the name of the 
authority and also designate the name and principal office address of the 
authority. 

(2) A certified copy of the resolution or ordinance shall be filed with the 
secretary of state, along with the resolution approving the appointment of 
the board of commissioners as provided for in § 41-12-106, and upon that 
adoption and filing, the authority shall constitute a body politic and 
corporate, with all the powers provided in this chapter. 

(e) Whenever an authority is created under this chapter, the creating 
governmental entity and any participating governmental entity shall enter 
into an agreement with the authority for the orderly transfer of jail or 
correctional employees of the governmental entities to the authority. 

(f) Each governmental entity participating in the authority shall pay its pro 
rata share of all expenses and costs of the authority. 


History. 
Acts 2008, ch. 1092, § 6. 


41-12-106. Appointment of board — Vacancies — Removals — Quorum 
— Powers and compensation. 


(a) The board of the authority shall be a board of commissioners appointed 
as follows: 

(1) If the creating or participating governmental entities include only one 
(1) county and a municipality or municipalities, all of which are located 
within the same judicial district, the board shall consist of: 

(A) The chief executive officer of each local governmental entity partici- 
pating; 

(B) The sheriff of the county that participates in the authority; 

(C) One (1) member to be selected by the county legislative body of such 
county; 

(D) The comptroller of the treasury or the comptroller’s designee; 

(EK) The commissioner of correction, or the commissioner’s designee; 

(F) The district attorney general serving the judicial district in which 
the local governmental entities are located, or the district attorney’s 
designee; 

(G) The district public defender serving the judicial district in which 
the local governmental entities are located or the district public defender’s 
designee; 
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(H) One (1) judge selected by the judges serving the judicial district in 
which the local governmental entities are located or the judge’s designee; 
and 

(I) For each municipality electing to be a part of the authority, in 
addition to the mayor of the municipality, one (1) member of the governing 
body of the municipality selected by the governing body; 

(2) If the creating or participating governmental entities include more 
than one (1) county, with or without a municipality that may be a partici- 
pant, all of which are located within the same judicial district, the board 
shall consist of: 

(A) The chief executive officer of each local governmental entity partici- 
pating; 

(B) The sheriff of each county that participates in the authority; 

(C) One (1) member to be selected by the county legislative body of each 
county; 

(D) The comptroller of the treasury or the comptroller’s designee; 

(KE) The commissioner of correction, or the commissioner’s designee; 

(F) The district attorney general serving the judicial district in which 
the local governmental entities are located or the district attorney’s 
designee; 

(G) The district public defender serving the judicial district in which 
the local governmental entities are located or the district public defender’s 
designee; 

(H) One (1) judge selected by the judges serving the judicial district in 
which the local governmental entities are located or the judge’s designee; 
and 

(I) For each municipality electing to be a part of the authority, in 
addition to the mayor of the municipality, one (1) member of the governing 
body of the municipality selected by the governing body; or 
(3) If the creating or participating governmental entities include more 

than one (1) county, with or without a municipality that may be a partici- 
pant, some of which are located within different judicial districts, the board 
shall consist of: 

(A) The chief executive officer of each local governmental entity partici- 
pating; 

(B) The sheriff of each county that participates in the authority; 

(C) One (1) member to be selected by the county legislative body of each 
county; 

(D) The comptroller of the treasury or the comptroller’s designee; 

(EF) The commissioner of correction, or the commissioner’s designee; 

(F) Adistrict attorney general selected by the district attorneys general 
serving the judicial districts in which the local governmental entities are 
located or the district attorney general’s designee; 

(G) The district public defender selected by the district public defenders 
serving the judicial districts in which the local governmental entities are 
located or the district public defender’s designee; 

(H) One (1) judge selected by the judges serving the judicial districts in 
which the local governmental entities are located or the judge’s designee; 
and 
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(I) For each municipality electing to be a part of the authority, in 
addition to the mayor of the municipality, one (1) member of the governing 
body of the municipality selected by the governing body. © 

(b) Each such official shall be a member of the board for the term of office for 
which the official was elected. 

(c)(1) Any vacancy by reason of nonresidence, incapacity, resignation or 

death shall be filled in the same manner as the original appointment for the 

unexpired term. 

(2) A commissioner’s term shall continue until the appointment and 
qualification of that commissioner’s successor. 

(3) Acommissioner may be removed from office by a two-thirds (34) vote of 
the governing body of the governmental entity of the specific officers that 
made the appointment, but only after notice of the cause of the removal is 
served on the commissioner, and only after the commissioner is granted an 
opportunity for a public hearing on the cause. 

(d)(1) The board shall elect from among its members a chair and vice chair, 
each of whom shall continue to be voting members, and shall adopt its own 
bylaws and rules of procedure. 

(2) A majority of the commissioners shall constitute a quorum for the 
transaction of business. 

(3) Except as expressly otherwise specified in this chapter, all powers 
granted in this part to an authority shall be exercised by the board. 

(4) Commissioners may receive compensation for their services and shall 
receive per diem and may be reimbursed for necessary expenses incurred in 
the performance of their official duties in an amount to be established by the 
board; provided, that the reimbursement for expenses and mileage shall not 
exceed the comprehensive travel regulations for reimbursement for expenses 
and mileage promulgated by the commissioner of finance and administration 
and approved by the attorney general and reporter. 


History. 
Acts 2008, ch. 1092, § 7. 


41-12-107. Entities wishing to become or withdraw as members of 
authority — Requirements. 


(a)(1) Subject to subsection (b), any local governmental entity may become a 
member of an authority after its creation subject to following the require- 
ments for a public hearing and notice in accordance with § 41-12-105. 

(2) Any governmental entity that is a member of an existing authority 
may withdraw from that authority, but no governmental entity shall be 
permitted to withdraw from any authority after any obligation has been 
incurred by the authority except by unanimous vote of all members of the 
authority, and after providing for an appropriate manner to hold the 
authority harmless concerning the governmental entity's share of any 
existing indebtedness incurred by the authority during the governmental 
entity’s inclusion in the authority. The governing body of any governmental 
entity wishing to withdraw from an existing authority shall signify its desire 
by resolution or ordinance, as appropriate. 


613 REGIONAL JAIL AUTHORITY ACT 41-12-109 


(b) The governing body of any governmental entity wishing to become a 
member of an existing authority and the governing bodies of the governmental 
entities then members of the authority shall by concurrent resolutions or 
ordinances or by agreement provide for the joinder of the governmental entity, 
identifying the name, address and term of office of initial appointments to the 
expanded membership in accordance with § 41-12-106. The requirements of 
§ 41-12-105 likewise apply to any action of the governing body. 


History. 
Acts 2008, ch. 1092, § 8. 


41-12-108. Appointment of executive director — Duties. 


(a) The board shall appoint an executive director, who shall be the chief 
executive and administrative officer of the authority and who shall serve at the 
board’s pleasure. The board shall enter into a contract with the executive 
director establishing the director’s compensation and term of office. 

(b) The executive director is responsible for all personnel matters related to 
the authority, including, but not limited to, recruitment, discipline and 
compensation. 

(c)(1) The executive director shall annually prepare the operating budget of 

the authority and submit the budget to the board for approval at least sixty 

(60) days prior to the beginning of the fiscal year. 

(2) If the board has not acted on the budget by the first day of the fiscal 
year, the previous fiscal year’s budget shall automatically go into effect and 
become the budget for the current fiscal year until the board acts on the 
budget for the current fiscal year. 

(d) The executive director shall also submit periodic reports to the board 
that it may direct. 

(e) The executive director shall attend all meetings of the board. 


History. 
Acts 2008, ch. 1092, § 9. 


41-12-109. Powers of authority. 


An authority shall be deemed to be an instrumentality exercising public and 
essential governmental functions to provide for the public safety and welfare, 
and each such authority is authorized and empowered and has all powers 
necessary to accomplish the purposes of this chapter, excluding the power to 
levy and collect taxes. The powers include, but are not limited to, the following: 

(1) To have perpetual succession, sue and be sued, and adopt a corporate 
seal; 

(2) To acquire by gift, purchase, lease, or otherwise, and to hold, to sell, at 
public or private sale, or exchange, lease, mortgage, pledge, subordinate 
interest in, or otherwise dispose of real and personal property of every kind 
and character for its purposes; 

(3) To enter into agreements with the creating or participating govern- 
mental entities to acquire by lease, gift, purchase or otherwise, any jail, or 
portion of a jail, owned by any creating or participating governmental entity 
and for the operation of the jail as part of the authority; 
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(4) To enter into, by contract with the creating or participating govern- 
mental entities or otherwise, a plan for pension, disability, hospitalization 
and death benefits for the officers and employees of the authority which may 
include participation in the Tennessee consolidated retirement system as 
provided in title 8, chapter 35, part 2, or the group insurance for local 
governments as provided in title 8, chapter 27, part 4; and for such purposes 
the authority is deemed to be a quasi-governmental organization pursuant 
to § 8-27-207 [repealed and reenacted; See Compiler’s Notes]; 

(5) To appoint, select, and employ an executive director or such other 
officers, agents, and employees, including a superintendent of the regional 
jail facility as provided in § 41-12-114, and necessary jail officers and 
employees for the regional jail facility, and also including engineering and 
construction experts, fiscal agents and attorneys, and to fix their respective 
compensations; 

(6) To enter into agreements with the creating or participating govern- 
mental entities with respect to the manner of transfer of jail or correctional 
employees of the governmental entities to the authority, and with respect to 
the retention by those employees of accrued pension, disability, hospitaliza- 
tion and death benefits; 

(7) To use in the performance of its functions the officers, agents, employ- 
ees, services, property, facilities, records, equipment, rights and powers of 
the creating or participating governmental entities, with the consent of any 
such governmental entity, and subject to any terms and conditions that may 
be agreed upon; 

(8) To make contracts and leases and to execute all instruments necessary 
or convenient, including contracts for construction and financing of projects 
and leases of projects or contracts with respect to the use of projects that it 
causes to be erected or acquired, and to dispose by conveyance of its title in 
fee simple of real and personal property of every kind and character, and any 
and all governmental entities, departments, institutions, or agencies of the 
state are authorized to enter into contracts, leases, or agreements with the 
authority upon such terms and for such purposes as they deem advisable and 
to establish and charge fees, rates and other charges, as set out in this 
chapter or other law, and collect revenues from the fees, rates and other 
charges, not inconsistent with the rights of the holders of its bonds; 

(9) To construct, erect, acquire, own, repair, remodel, maintain, add to, 
extend, improve, equip, furnish, operate, and manage projects, the cost of 
any such project to be paid in whole or in part from the proceeds or other 
funds made available to the authority; 

(10) To accept loans and grants of money or materials or property of any 
kind from the United States or any agency or instrumentality of the United 
States, upon such terms and conditions as the United States or such agency 
or instrumentality may impose; 

(11) To accept loans and grants of money or materials or property of any 
kind from this state or any agency or instrumentality or governmental entity 
of the state, upon such terms and conditions as the state or the agency or 
instrumentality or governmental entity may impose; 

(12) To enter into contracts to house state prisoners in accordance with 
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chapter 8 of this title; 

(13) To borrow money for any of its corporate purposes and to execute 
evidences of such indebtedness and to secure the indebtedness and, in 
accordance with title 9, chapter 21, to issue negotiable general obligation 
notes or bonds or revenue bonds payable solely from funds pledged for that 
purpose and to provide for the payment of the notes or bonds or revenue 
bonds and for the rights of the holders of the notes or bonds or revenue 
bonds. Any municipality or county participating in the authority may lend, 
advance, or give money or materials or property of any kind to the authority; 

(14) To exercise any power usually possessed by private corporations or 
counties performing similar functions that is not in conflict with the 
constitution and laws of this state; 

(15) An authority created pursuant to this chapter and any trustee acting 
under any trust indenture are specifically authorized from time to time to 
sell, lease, grant, exchange, or otherwise dispose of any surplus property, 
both real and personal, or interest in any surplus property not required in 
the normal operation of and usable in the furtherance of the purpose for 
which the authority was created in the manner provided by law; 

(16) To adopt, amend or repeal bylaws, rules and regulations not incon- 
sistent with this chapter, the general laws of this state or the standards of 
the Tennessee corrections institute in accordance with § 41-4-140, for the 
regulation of its affairs, the conduct of its business, the operation of any jail 
or other project constructed or maintained and to carry into effect its powers 
and purposes; 

(17) To designate an independent certified public accountant firm to do an 
annual post audit of all books, accounts and records of the authority and 
issue a public report on the audit. In addition, the authority shall be subject 
to audit by the comptroller of the treasury; 

(18) To adopt by majority vote of the board purchasing procedures 
consistent with the requirements of the County Purchasing Law of 1983, 
compiled in title 5, chapter 14, part 2; and 

(19) To do all things necessary or convenient to carry out the powers 
expressly given in this chapter. 


History. was repealed and reenacted by Acts 2015, ch. 
Acts 2008, ch. 1092, § 10. 426, effective May 18, 2015. For current com- 


Gonipilars Notes! parable provisions, see now § 8-27-702. 


Section 8-27-207 referred to in this section 


41-12-110. Applicability of statutory requirements regarding jails and 
jailers. 


The provisions of chapter 4 of this title concerning requirements applied to 
jails and jailers shall apply with regard to any jail owned or operated by the 
authority. 


History. 
Acts 2008, ch. 1092, § 11. 
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41-12-111. Power of condemnation — Acquisition of property — Loca- 
tion of jail. 


- 


(a) Subject to subsection (e), an authority has the power to condemn either 
the fee or any right, title, interest or easement in property that the board may 
deem necessary for any of the purposes authorized in this chapter, and the 
property or interest in that property may be so acquired whether or not the 
property or the interest in the property is owned or held for public use by 
corporations, associations or persons having the power of eminent domain, or 
otherwise held or used for public purposes as it may deem necessary or 
convenient for the construction and operation of the project upon such terms 
and at such prices as may be considered by it to be reasonable and can be 
agreed upon between it and the owner of the property or interest; provided, 
that prior public use shall not be interfered with by this use. 

(b) The power of condemnation may be exercised in the mode or method of 
procedure prescribed by title 29, chapter 17, or in the mode or method of 
procedure prescribed by any other applicable statutory provisions now in force 
or hereafter enacted for the exercise of the power of eminent domain. 

(c) All public agencies and commissions of the state, with the approval of the 
governor, are authorized and empowered to lease, lend, grant, or convey to an 
authority created pursuant to this chapter at its request, upon such terms and 
conditions as may be mutually agreed upon, without the necessity for any 
advertisement, order of court or other action or formality, any real property 
that may be necessary or convenient to the effectuation of the authorized 
purposes of the authority, including real property already devoted to public 
use. 

(d) Title to any property acquired by an authority created pursuant to this 
chapter shall be taken in the name of the authority. 

(e) No authority shall locate a jail in a governmental entity that is not a 
participating governmental entity in the authority unless the governing body 
of the nonparticipating governmental entity grants express consent to the 
location. 


History. 
Acts 2008, ch. 1092, § 12. 


41-12-1112. Powers of creating or participating governmental entities. 


Any creating or participating governmental entity has all necessary powers 
in order to further the purposes of this chapter, including, but not limited to, 
the following, any or all of which powers may be exercised by resolution or 
ordinance of the governmental entity’s governing body: 

(1) To advance, donate or lend money on real or personal property to the 
authority; 

(2) To provide that any funds on hand or to become available to the 
governmental entity for jail purposes shall be paid directly to the authority; 

(3) To sell, lease, dedicate, donate or otherwise convey to the authority 
any of the governmental entity’s interest in any existing jail or other related 
property, or grant easements, licenses or other rights or privileges in the 
existing jail or other related property to the authority; 
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(4) To enter into agreements with the authority with regard to the 
transfer of the governmental entity's employees to the authority with the 
retention by the employees of any accrued rights in pension, disability, 
hospitalization and death benefits; and 

(5) To permit the governmental entity’s rights, duties and powers under 
the governmental entity’s charter or the laws of the state to be performed or 
exercised by the authority. 


History. 
Acts 2008, ch. 1092, § 13. 


41-12-113. Personnel not to benefit from services or sales — County 
growth plan — Carrying weapons. 


(a) The commissioners, all appointed officers and all personnel employed by 
the board of commissioners of any regional jail authority under this chapter 
are prohibited from receiving any money or other goods or services of value of 
any sort as a result of any agreement, contractual or otherwise, related to 
services performed for the authority; and further, those persons are also 
prohibited from receiving any moneys or other goods or services of value of any 
sort as a result of any agreement, contractual or otherwise, for the sale of any 
materials to be installed in any facility owned or operated by the authority. 

(b) Authorities shall provide information requested for the county growth 
plan to the county or counties in which they provide service. The plans, 
services and projects of an authority shall be consistent with the relevant 
county growth plan. 

(c) For purposes of lawfully carrying a weapon, any regional jail officer shall 
be permitted to carry a weapon to the same extent that a county or municipal 
jail officer or correction officer is permitted to carry a weapon. 


History. 
Acts 2008, ch. 1092, § 14. 


41-12-114. Appointment of superintendent — Control and authority — 
Bond. 


(a) The authority is authorized to appoint a superintendent to administer 
any jails owned or operated by the authority. The superintendent shall have 
and exercise the same control and authority over the prisoners committed or 
transferred to the facilities as the sheriffs have by law over the prisoners 
committed or transferred to their jails. 

(b) An authority created pursuant to this chapter may require the superin- 
tendent or jail officers, or both, to give bond in such penalty and with such 
security as the authority may prescribe, conditioned upon the faithful dis- 
charge of the duties of their offices. 


History. 
Acts 2008, ch. 1092, § 15. 


41-12-115. Negotiable bonds — Resolution — Enforcement of rights. 


(a)(1) The authority has the power to issue negotiable bonds, in accordance 
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with title 9, chapter 21, from time to time in order to accomplish any of the 
purposes authorized by this chapter. The authority also has the power to 
issue bonds in the same manner and under the same provisions as munici- 
palities or metropolitan governments or counties are empowered to issue 
bonds under the laws of this state, for the purposes authorized by this 
chapter. 

(2) All these bonds shall be payable from all or any part of the revenues, 

income and charges of the authority and the bonds may also constitute an 
obligation of one (1) or more of the creating and participating governmental 
entities. 
(b)(1) The bonds shall be authorized by resolution of the board, be issued in 
accordance with title 9, chapter 21, and shall bear such date, mature at such 
time or times, bear interest at such rate or rates payable annually or 
semiannually, be in such form and denominations, be subject to such terms 
of redemption with or without premium, carry such registration privileges, 
be payable in such medium and at such place or places, be executed in such 
manner, all as may be provided in the resolution authorizing the bonds. 

(2) The bonds may be sold at public or private sale in such manner and for 
such amount as the board may determine. 

(c) The resolution may include any covenants that are deemed necessary by 
the board to make the bonds secure and marketable, including, but not limited 
to, covenants regarding: 

(1) The application of the bond proceeds; 

(2) The pledging, application and securing of the revenues of the 
authority; 

(3) The creation and maintenance of reserves; 

(4) The investment of funds; 

(5) The issuance of additional bonds; 

(6) The maintenance of minimum fees, charges and rentals; 

(7) The operation and maintenance of the authority’s facilities; 

(8) Insurance and insurance proceeds; 

(9) Accounts and audits; 

(10) The sale of authority properties; 

(11) The vesting in a trustee or trustees such powers and rights as may be 
necessary to secure the bonds and the revenues and funds from which they 
are payable; 

(12) The terms and conditions upon which bondholders may exercise their 
rights and remedies; 

(13) The replacement of lost, destroyed or mutilated bonds; 

(14) The definition, consequences and remedies of an event of default; 

(15) The amendment of such resolution; and 

(16) The appointment of a receiver in the event of a default. 

(d) Any holder of any such bonds, including any trustee for any bondholders, 
may enforce their rights against the authority, its board or any officer, agent or 
employee of the authority, by mandamus, injunction or other action in any 
court of competent jurisdiction, subject to the covenants included in the bond 
resolution. | ; 

(e)(1) Sums received as accrued interest from the sale of any bonds may be 
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applied to the payment of interest on the bonds. 

(2) All sums received as principal or premium from the sale shall be 
applied to the purpose for which the bonds were issued, and may include, but 
not be limited to, expenses for fiscal, legal, engineering and architectural 
services, expenses for the authorization, sale and issuance of the bonds, 
expenses for obtaining an economic feasibility survey in connection with the 
bonds, and to create a reserve for the payment of not exceeding one (1) year 
of interest on the bonds. 

(f) Bonds issued pursuant to this chapter executed by officers in office on the 
date of the execution shall be valid obligations of the authority, notwithstand- 
ing that before the delivery of the bonds, any or all of the persons executing the 
bonds shall have ceased to be officers. 

(g) Bonds issued pursuant to this chapter, and the income from the bonds, 
shall be exempt from all state, county and municipal taxation except inheri- 
tance, transfer and estate taxes. 

(h) All public officers and bodies of the state, municipal corporations, 
governmental entities, all insurance companies and associations, all savings 
banks and savings institutions, including savings and loan associations, all 
executors, administrators, guardians, trustees, and all other fiduciaries in the 
state may legally invest funds within their control in bonds of an authority. 

(i) Any bonds upon which any creating governmental entity or participating 
governmental entity is jointly obligated with the authority may be secured by 
the full faith and credit and taxing powers of the governmental entity. 


History. 
Acts 2008, ch. 1092, § 16. 


41-12-116. Dissolution by joint certificate — Terms of agreement. 


(a) Whenever the governing bodies of the creating governmental entity and 
the participating governmental entities each, by resolution or ordinance, 
determine that the purposes for which the authority was created have been 
substantially accomplished, that all of the bonds and other obligations of the 
authority have been fully paid and that the governmental entities have agreed 
on the distribution of the funds and other properties of the authority, then the 
executive officers of the governmental entities shall execute and file for record 
with the secretary of state a joint certificate of dissolution reciting those facts 
and declaring the authority to be dissolved. 

(b) Upon this filing, the authority shall be dissolved, and title to all funds 
and other properties of the authority at the time of dissolution shall vest in and 
be delivered to the governmental entities in accordance with the terms of their 
agreement relating to the dissolution. 


History. 
Acts 2008, ch. 1092, § 17. 


41-12-117. Additional and supplemental powers — Participation of 
certain entities. 


(a) The powers conferred by this chapter shall be in addition and supple- 
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mental to the powers conferred by any other law and are not in substitution for 
those powers, and the limitations imposed by this chapter shall not affect those 
powers. 4 

(b) The powers granted in this chapter may be exercised without regard to 
requirements, restrictions or procedural provisions contained in any other law 
or charter, except as expressly provided in this chapter. 

(c) Any metropolitan government or any home rule municipality authorized 
under this chapter to participate in a regional jail authority pursuant to this 
chapter may do so without the necessity of a charter amendment, notwith- 
standing anything in its charter to the contrary. 


History. 
Acts 2008, ch. 1092, § 18. 


41-12-118. Policy of competitive bidding — Applicable laws. 


(a) The national policy in favor of competition shall ensure a policy of 
competitive bidding for all authorities. 

(b) An authority shall be subject to the County Purchasing Law of 1983, 
compiled in title 5, chapter 14, part 2. 


History. 
Acts 2008, ch. 1092, § 19. 


41-12-119. Authority as governing body. 


The authority shall be considered a governing body for purposes of the open 
meetings laws, compiled in title 8, chapter 44. 


History. 
Acts 2008, ch. 1092, § 20. 


41-12-120. Authority as governmental entity. 


The authority shall be considered a governmental entity for purposes of the 
Tennessee Governmental Tort Liability Act, compiled in title 29, chapter 20. 


History. 
Acts 2008, ch. 1092, § 21. 


41-12-121. Authority as public agency. 


The authority shall be considered a public agency for purposes of the 
Interlocal Cooperation Act, compiled in title 12, chapter 9. 


History. 
Acts 2008, ch. 1092, § 22. 


41-12-122. Records open to public inspection. 


The records of the authority shall be open to public inspection in accordance 
with the open records laws, compiled in title 10, chapter 7, part 5. 
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History. 
Acts 2008, ch. 1092, § 23. 


41-12-123. Construction with other laws. 


If any law or private act conflicts with this chapter, this chapter shall 
prevail. 


History. 
Acts 2008, ch. 1092, § 24. 


41-12-124. Liberal construction. 


This chapter is remedial in nature and shall be liberally construed to effect 
its stated purposes and the powers granted in this chapter may be exercised 
without regard to requirements, restrictions or procedural provisions con- 
tained in any other law or charter except as expressly provided in this chapter. 


History. 


Acts 2008, ch. 1092, § 25. 


Section 


41-21-101. 
41-21-102. 
41-21-1083. 
41-21-104. 
41-21-105. 
41-21-106. 
41-21-107. 
41-21-108. 
41-21-109. 


41-21-201. 
41-21-202. 
41-21-203. 
41-21-204. 
41-21-205. 
41-21-206. 
41-21-207. 
41-21-208. 
41-21-209. 
41-21-210. 
41-21-211. 


41-21-212 


41-21-216. 
41-21-217. 
41-21-218. 
41-21-219. 
41-21-220. 
41-21-221. 


CHAPTERS 13 — 20 [RESERVED] 


CHAPTER 21 
INMATES 


Part 1. Reception of Inmates 


Escort furnished by commissioner. 
Persons sentenced to imprisonment. 
Reception on commutation of sentence. 
Delivery of copy of sentence. 

Copy of indictment furnished. 

Report of confinement of first offenders. 
Information recorded on reception. 
Search of inmate and baggage. 
Precautions against contagious disease. 


Part 2. Regulation and Care of Inmates 


Duty of warden. 
Grading and classification of inmates. 
Cleanliness and health measures. 
Medical and psychological care. 
Censorship of mail. 
Access to healthcare products for incarcerated women. 
Work or education of inmates. 
Work within and outside prisons. 
Murderers and rapists not to work outside. 
Employment adapted to inmate’s condition. 
Bibles furnished. 
— 41-21-215. [Repealed.] 
Custody of prisoners’ personal belongings and funds. 
Funds subject to fines and costs. 
Notice of rules to inmates. 


Clothing, money and transportation furnished on discharge. 


Report of injuries and deaths. 
Examination and burial of deceased prisoners. 


Section 


41-21-222. 
41-21-223. 


41-21-224. 
41-21-225. 
41-21-226. 
41-21-227. 


41-21-228 


41-21-234. 
41-21-235. 
41-21-236. 
41-21-2377. 
41-21-238. 
41-21-239. 
41-21-240. 
41-21-241. 
41-21-242. 
41-21-243. 
41-21-244. 


41-21-301. 
41-21-302. 
41-21-3083. 
41-21-304. 
41-21-305. 
41-21-306. 
41-21-3077. 
41-21-308. 
41-21-309. 
41-21-310. 


41-21-401. 
41-21-402. 
41-21-403. 
41-21-404. 
41-21-405. 
41-21-406. 
41-21-407. 
41-21-408. 


41-21-501. 
41-21-502. 
41-21-503. 
41-21-504. 
41-21-505. 
41-21-506. 
41-21-507. 
41-21-508. 
41-21-509. 
41-21-510. 
41-21-511. 


41-21-512. 
41-21-513. 
41-21-514. 
41-21-515. 
41-21-516. 
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Mental examination of persons eligible for release or parole. 

Complaint for judicial commitment of person scheduled for release to hospital or 
treatment resource — Stay of release pending completion of hearing. 

Notice of release of inmate. 

Registration of parolees. 

Evaluation of inmates. 

Grant of furloughs to inmates. 

— 41-21-233. [Repealed.] 

Uniforms of inmates. 

Sexual abuse treatment program for incarcerated sex offenders. 

Sentence reduction credits. 

Charges assessed against inmates for services provided by state. 

Educational and vocational training plan — Documentation. 

Work release or furlough of dangerous inmates — Notice to law enforcement officials. 

Notification to victims of inmate’s release. 

[Transferred.] 

Notice of release of certain felons from correctional facilities. 

Family Visitation and Crime Reduction Act. 

Study and audit of number of incarcerated nonviolent offenders who have not been 
convicted. 


Part 3. Service of Process on and Testimony of Inmates 


Process in civil actions. 

Right to counsel. 

Return on failure to answer. 

Depositions. 

Writ for appearance to testify in criminal case. 

Warden’s duty to produce witness. 

Warden’s powers in removing inmates to and from court. 
Keeping prisoner in jail en route. 

Return to penitentiary after testifying. 

Liability for escape en route. 


Part 4. Punishment of Inmates 


Defense against violence or attempt to escape. 

Solitary confinement. 

Report of inmates in solitary. 

Unauthorized means of punishment. 

Self-inflicted wounds by inmate to escape labor — Punishment. 
Inmates as witnesses against each other. 

Evidence of former convictions. 

Reports of violence within correctional facilities. 


Part 5. Prisoner Rehabilitation Act of 1970 


Short title. 

Part definitions. 

Division of rehabilitative services — Director. 

Duties of director. 

Selection of counselors. 

Counselors — Qualifications. 

Duties of counselors. 

Compensation of director, counselors and staff members. 

Participation in educational programs for inmates. 

Work release programs — Domicile of inmates. 

Earnings of inmates deposited in trust accounts — Establishment and payment of 
daily room and board rate. 

Distribution of inmate earnings. 

Funds — Handling and disposition. 

Failure to return as evidence of intent to escape. 

Application of part. 

Cooperation of public officials and agencies. 
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Section 


41-21-601. 
41-21-602. 
41-21-603. 
41-21-604. 
41-21-605. 
41-21-606. 
41-21-607. 


41-21-701. 
41-21-702. 
41-21-7083. 
41-21-704. 
41-21-705. 


41-21-801. 
41-21-802. 
41-21-803. 
41-21-804. 
41-21-805. 
41-21-806. 
41-21-807. 


41-21-808. 


41-21-809. 
41-21-810. 
41-21-811. 
41-21-812. 
41-21-813. 
41-21-814. 
41-21-815. 
41-21-816. 
41-21-817. 
41-21-818. 


41-21-901. 
41-21-902. 
41-21-903. 
41-21-904. 
41-21-905. 
41-21-906. 


41-21-907. 


41-21-908. 


41-21-909. 


41-21-910. 
41-21-911. 


INMATES 


Part 6. Medical Experiments 


Participation in medical experiments strictly voluntary. 
Written explanation of experiment required. 
Compensation. 

Agreements on contractual basis. 

Results of experiment. 

Participation of minors prohibited. 

Penalties. 


Part 7. Release Privileges 


Roster of inmate release privileges. 

Contents of Part I of roster. 

Contents of Part II of roster — Reporting guidelines. 
Publication — Effective periods. 

Advance notice of furloughs not required. 


Part 8. Lawsuits by Inmates 


Part definitions. 

Applicability. 

Venue. 

Dismissal of claim — Grounds — Factors for determination — Poverty hearings. 

Affidavit of inability to pay — Requirements. 

Claims subject to review by grievance committees. 

Accounting of inmate funds required as part of civil action — Payment of fees — 
Frivolous or malicious claims. 

Award of costs — Requirement of payment of costs — Withdrawal from inmate’s trust 
account — Separate from other methods of collection — Additional payments. 

Hearings — Video communications. 

Request for documents — Affidavits to be under oath. 

Dismissal of claim or portion of claim. 

Filing of subsequent lawsuits not permitted until expenses paid — Injunctive relief. 

Inmate questionnaires. 

Part not modifiable or repealable by supreme court. 

Claims for preventive relief. 

Forfeit of good conduct credits. 

Grievance resolution system. 

Administrative procedures. 


Part 9. Inmate Financial Responsibility Act of 1998 


Short title. 

Part definitions. 

Inmate asset disclosure form. 

Inmate asset report. 

Investigation of inmates’ assets — Action for reimbursement of costs of incarceration. 

Inmates required to cooperate — Lack of cooperation consideration in parole determi- 
nation. 

Jurisdiction — Form of complaint — Hearing — Order — Amount of reimbursement — 
Failure to comply — Payment of costs — Recovery of expenses in care of inmate. 

Use of remedies, interim orders and enforcement procedures allowed by law or court 
rule — Liens and other encumbrances — Appointment of receiver — Homestead 
exemption. 

Cooperation with attorney general and reporter — Costs of investigations — State 
treasurer to make determinations of amounts due. 

Interagency cooperation to ensure child support obligations met. 

Assignment of workers’ compensation arrearages. 


41-21-101 
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PART 1 
RECEPTION OF INMATES — 


41-21-101. Escort furnished by commissioner. 


The commissioner of correction shall designate some official or employee, or 
may appoint some other suitable person, to go after inmates, at the places of 
their conviction, and to take the inmates to such places as the commissioner 


may direct. 


History. 

Acts 1895 (Ex. Sess.), ch. 7, § 10; impl. am. 
Acts. 1915, ch. 7, § 10; Shan., § 7516a1; impl. 
am. Acts 1919, ch. 39, §§ 1, 2; impl. am. Acts 
1923, ch. 7, §§ 42, 60; Code 1932, § 12113; 
impl. am. Acts 1955, ch. 102, § 1; T.C.A. (orig. 
ed.), § 41-201. 


Cross-References. 

Commitment to jail pending removal to peni- 
tentiary, § 41-4-103. 

Counselors of correctional institutions, quali- 
fications, § 8-50-105. 

Precautions on reception of prisoners, § 41- 
21-109. 

Prompt removal of prisoner, § 40-23-107. 

Regional state workhouses, title 41, ch. 1, 
part 6. 

Removal of prisoner by sheriff, § 40-23-103. 


Removal of prisoners to penitentiary, §§ 40- 
23-107 — 40-23-112. 

Transfer of prisoners from county workhouse, 
§ 41-2-121. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Pardon and Parole, § 7. 


Law Reviews. 

Liability of State Officials and Prison Corpo- 
rations for Excessive Use of Force Against In- 
mates of Private Prisons, 40 Vand. L. Rev. 983 
(1987). 

The Privatization of Correctional Institu- 
tions: The Tennessee Experience (W.J. Michael 
Cody, Andy D. Bennett), 40 Vand. L. Rev. 829 
(1987). 


41-21-102. Persons sentenced to imprisonment. 


Inmates sentenced to the penitentiary for life, or any term of time, by any 
court of this state or of the United States held within this state, shall be 
received into the penitentiary by the warden of the penitentiary, when 
delivered upon proper authority, and there kept in pursuance of the sentence. 


History. 
Code 1858, § 5494 (deriv. Acts 1829, ch. 38, 


§ 28); Shan., § 7514; Code 1932, § 12110; 
T.C.A. (orig. ed.), § 41-202. 


41-21-103. Reception on commutation of sentence. 


The warden shall also receive into the penitentiary, under the order of the 
governor, any person convicted of any crime punishable with death or other 
punishment, where the sentence is commuted to imprisonment, either for life 
or a term of years in the penitentiary, and confine that person according to the 
terms of the commutation. 


History. 
Code 1858, § 5496; Shan., § 7516; Code 
1932, § 12112; T.C.A. (orig. ed.), § 41-203. 


41-21-104. Delivery of copy of sentence. 
A certified copy of the sentence shall be delivered with each inmate to the 
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warden of the penitentiary and registered in a book kept by the warden for that 
purpose. 


History. Textbooks. 
Code 1858, § 5495; Shan., § 7515; Code Tennessee Jurisprudence, 20 Tenn. Juris., 
1932, § 12111; T.C.A. (orig. ed.), § 41-204. Pardon and Parole, § 7. 


41-21-105. Copy of indictment furnished. 


(a)(1) Clerks of the criminal and circuit courts of the state are required to 

furnish the wardens of the state prisons certified copies of all indictments 

against persons convicted in those courts and sentenced to state prison, at 
the same time the clerk furnishes the warden copies of the judgment and 
commitment papers on the convicted person. 

(2) For every certified copy of an indictment furnished the warden by the 
clerks, they shall be paid a fee of one dollar and twenty-five cents ($1.25), 
which shall be taxed and paid as other criminal costs are taxed and paid in 
criminal cases. 

(b) The clerks of the criminal and circuit courts also shall furnish the central 
records division of the department of correction a copy of the indictment, 
judgment and commitment papers of persons convicted of a felony and 
sentenced to serve a sentence in a local detention facility, for which the clerks 
shall be paid a fee of one dollar and twenty-five cents ($1.25), which shall be 
taxed as other criminal costs and paid in criminal cases. 


History. Textbooks. 
Acts 1945, ch. 174, § 1; C. Supp. 1950, Tennessee Jurisprudence, 20 Tenn. Juris., 
§ 12111.1; Acts 1965, ch. 355, § 5; 1976, ch. Pardon and Parole, § 7. 


547, § 1; T.C.A. (orig. ed.), § 41-205. , 
Law Reviews. 


Cross-References. The Tennessee Court System — Criminal 
Report by sheriff of convict’s background, Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
§ 40-23-1138. Rev. 319 (1978). 


41-21-106. Report of confinement of first offenders. 


Wardens and superintendents shall report the confinement of first term 
inmates to the division of rehabilitative services within twenty-four (24) hours 
following the inmates’ arrival. 


History. Law Reviews. 

Acts 1949, ch. 257, § 1; C. Supp. 1950, Problem of Age and Jurisdiction in the Juve- 
§ 12110.1 (Williams, § 12104.1); Acts 1970, ch. nile Court (C. William Reiney), 19 Vand. L. Rev. 
471, § 17; T.C.A. (orig. ed.), § 41-206. 833 (1966). 


41-21-107. Information recorded on reception. 


(a) It is the duty of the warden of the Tennessee state penitentiary upon the 
reception of any inmate to: 
(1) Take a complete description of the inmate; 
(2) Take the inmate’s fingerprints and photograph; 
(3) Record the county in which convicted, the nature of the crime and the 
period of imprisonment; 
(4) Obtain from the inmate a full and complete statement, giving a brief 


41-21-108 CORRECTIONAL INSTITUTIONS AND INMATES 626 


history of the inmate’s past life, showing past residences, the names and post 

office addresses of all near relatives, and such other facts as may tend to 

show the past habits and character of the inmate; and 
(5)(A) Have the inmate undergo HIV testing, with or without the inmate’s 
consent, through a licensed medical laboratory, unless the inmate has 
been tested pursuant to § 39-13-521 before reception. Unless previously 
tested, the inmate shall undergo HIV testing and shall also undergo a 
confirmatory test and be referred to appropriate counseling when neces- 
sary. 

(B) The result of any HIV test ordered under this subdivision (a)(5) is 
not a public record and shall be available only to: 

(i) The person tested; 

(ii) The attending physician of the person tested; 
Gi) The department of health; and 

(iv) The department of correction; 

(C) For purposes of this section, “HIV test” means a test of an individual 
for the presence of human immunodeficiency virus (HIV), or for antibodies 
or antigens that result from HIV infection, or for any other substance 
specifically indicating infection with HIV. The department of correction 
shall promulgate rules providing for the testing of inmates for HIV, and 
those rules shall be consistent with the rules and procedures of the 
department of health; 

(D) This subdivision (a)(5) only applies to inmates less than twenty-one 
(21) years of age. 

(b) The warden shall, by correspondence or otherwise, seek to verify or 
disprove any statements or information obtained from the inmate and pursu- 
ant to this section shall preserve the record so obtained as a part of the official 
records of the Tennessee state penitentiary. 


History. 1943, ch. 68, § 1; C. Supp. 1950, § 12114; 
Code 1858, § 5499 (deriv. Acts 1829, ch. 38,  T.C.A. (orig. ed.), § 41-207; Acts 1997, ch. 298, 
§ 25); Shan., § 7517; Code 1932, § 12114;Acts § 1. 


41-21-108. Search of inmate and baggage. 


The baggage and person of the inmate shall also be carefully searched and 
every instrument taken from the inmate by which the inmate may effect an 
escape. 


History. § 25); Shan., § 7518; Code 1932, § 12115; 
Code 1858, § 5500 (deriv. Acts 1829, ch. 38, ‘T.C.A. (orig. ed.), § 41-208. 


41-21-109. Precautions against contagious disease. 


To prevent the introduction of contagious disorders, the warden shall cause 
every person sentenced to the penitentiary to be washed, cleansed and kept 
entirely apart from the other inmates until it is certified by the physician that 
the inmate may be permitted to join them in labor without danger to their 
health. 
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History. 
Code 1858, § 5501 (deriv. Acts 1829, ch. 38, 
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41-21-203 


§ 34); Shan., § 7519; Code 1932, § 12116; 
T.C.A. (orig. ed.), § 41-209. 


PART 2 
REGULATION AND CARE OF INMATES 


41-21-201. Duty of warden. 


The warden is charged with the duty of treating the inmates with humanity 
and kindness and protecting them from harsh and cruel treatment and 


overwork. 


History. 
Acts 1883, ch. 171, § 3; Shan., § 7498; Code 
1932, § 12094; T.C.A. (orig. ed.), § 41-301. 


Cross-References. 
Counselors at educational and correctional 
institutions, qualifications, § 8-50-105. 
Humane treatment of prisoners to be pro- 
vided, Tenn. Const. art. I, § 32. 


Medical and welfare services for inmates, 
§§ 4-6-109 — 4-6-1138. 

Records of inmates, § 4-6-140. 

Unlawful use for private gain, §§ 4-6-138, 
4-6-139. 


NOTES TO DECISIONS 


1. Insane Prisoners. 

The support and maintenance of insane 
criminals is primarily a matter of statutory 
regulation. Cox v. State, 222 Tenn. 606, 439 


S.W.2d 267, 1969 Tenn. LEXIS 497 (1969), 
dismissed, Cox v. Tennessee, 396 U.S. 18, 90 S. 
Ct. 162, 24 L. Ed. 2d 18, 1969 U.S. LEXIS 626 
(1969). 


41-21-202. Grading and classification of inmates. 


The inmates shall be graded and classified in such a manner as is most 
conducive to prison discipline and the moral status of the inmates. 


History. 

Acts 1895 (Ex. Sess.), ch. 7, § 4; Shan., 
§ 7520; mod. Code 1932, § 12117; Acts 1972, 
ch. 576, § 9; T.C.A. (orig. ed.), § 41-302. 


Cross-References. 
Classification with respect to capacities in 
prison industries, § 41-22-118. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, § 2. 


NOTES TO DECISIONS 


1. Purpose of Section. 

This section was not intended to create le- 
gally enforceable rights; it leaves to depart- 
ment of correction’s discretion the implementa- 


tion and programming details necessary to 
achieve the legislative purpose. Grubbs v. Brad- 
ley, 552 F. Supp. 1052, 1982 U.S. Dist. LEXIS 
16298 (M.D. Tenn. 1982). 


41-21-2038. Cleanliness and health measures. 


(a) The warden shall set forth rules and regulations necessary to promote 
the health, cleanliness and physical welfare of the inmates. 
(b) The warden shall also adopt measures to ensure the cleanliness and 


sanitary condition of the institution. 
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History. am. Acts 1915, ch. 20, § 9; Shan., § 7527; impl. 

Code 1858, § 5508 (deriv. Acts 1829, ch. 38, am. Acts 1919, ch. 39, 8§ 1, 2; impl. am. Acts 
§ 25); impl. am. Acts 1895 (Ex. Sess.), ch. 7, 1923, ch. 7, § 42; Code 1982, § 12124; Acts 
§ 21; impl. am. Acts 1897, ch. 125, § 1; impl. 1972, ch. 576, § 11; T.C.A. (orig. ed.), § 41-306. 


41-21-204. Medical and psychological care. 


(a) All inmates at their reception and at such times thereafter as may be 
deemed necessary shall be examined by a physician for the purpose of 
determining their health status. 

(b) The medical director shall conduct a daily outpatient clinic. Any inmate 
who is ill shall receive proper medical treatment. 

(c)(1) The physician shall, acting under and subject to the power of the 
commissioner of correction, visit the penitentiary in the discharge of duties 
as often as necessary, prescribe for inmates who are sick, and attend to the 
regimen, clothing and cleanliness of those who are in the hospital and report 
to the commissioner any failure on the part of the warden to provide fully for 
their necessary wants. 

(2) The physician shall keep a regular journal, to be left in the peniten- 
tiary, stating the time of all admissions to the hospital, the nature of the 
disease, the treatment of each patient, and the time of the patient’s 
discharge from the hospital or of the patient’s death. 

(3) The physician shall keep a register of all the inmates under the 
physician’s charge, stating their diseases, the cause of the diseases when 
practicable and the state of their health on entering and leaving the hospital. 
The physician shall also keep a register of all infirm inmates, giving their 
names, ages, places of birth and the particular infirmity of each. The register 
shall always remain in the hospital, open to inspection. 

(d) The commissioner may remove the inmates in the penitentiary to such 
place of security in this state as the commissioner may think best, if, in the 
commissioner’s opinion, the prevalence of any epidemic, infectious or conta- 
gious disorder or other urgent occasion renders it expedient and proper. 

(e) Any inmate who is sick at the expiration of the term of imprisonment 
shall not be discharged until the inmate’s health is restored, except at the 
inmate’s request. 

(f)(1) To the extent necessary, the department of correction may contract 

with the department of mental health and substance abuse services or the 

department of intellectual and developmental disabilities to ensure that 
psychological services are available at an adequate level and quality for all 
inmates who are in the department’s custody and who are in need of those 
services but who do not qualify for a transfer from the department of 

correction as provided in title 33, chapter 3, part 4. 

(2) The department of correction shall exercise due diligence to protect the 
safety of any person rendering psychological services at a departmental 
facility. 

(3) “Psychological services,” as used in this subsection (f), includes evalu- 
ation and treatment for chemical dependency, psychological disorders and 
intellectual disability. 
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History. 

Code 1858, §§ 5461, 5484-5487 (deriv. Acts 
1829, ch. 38, §§ 14, 23), 5527; Acts 1883, ch. 
171, § 24; impl. am. Acts 1895 (Ex. Sess.), ch. 7, 
§ 21; impl. am. Acts 1897, ch. 125, § 1; impl. 
am. Acts 1915, ch. 20, § 9; Shan., §§ 7478, 
7502-7506; impl. am. Acts 1919, ch. 39, §§ 1, 2; 
impl. am. Acts 1923, ch. 7, § 42; Code 1932, 
§§ 12076, 12097-12101; impl. am. Acts 1955, 
ch. 102, § 1; Acts 1972, ch. 576, §§ 13, 14; 
T.C.A. (orig. ed.), §§ 41-312 — 41-316, 41-318, 
41-319; Acts 1986, ch. 483, § 1; 2000, ch. 947, 
§ 6; 2010, ch. 734, § 1; 2010, ch. 1100, § 70; 
ZOLA: CDs OO SL; 


Compiler’s Notes. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 
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Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health, the commissioner of intellectual and 
developmental disabilities, and the commis- 
sioner of finance and administration are autho- 
rized to promulgate rules and regulations to 
effectuate the purposes of the act. All such rules 
and regulations shall be promulgated in accor- 
dance with the provisions of the Uniform Ad- 
ministrative Procedures Act, compiled in title 4, 
chapter 5. 


NOTES TO DECISIONS 


1. Habeas Corpus. 
Habeas corpus will not lie to superintend the 
treatment of prisoners confined in the peniten- 


41-21-205. Censorship of mail. 


tiary. State ex rel. Jordan v. Bomar, 217 Tenn. 
494, 398 S.W.2d 724, 1965 Tenn. LEXIS 550 
(1965). 


The commissioner of correction, or the commissioner’s designated represen- 
tative, has the duty and is so empowered to establish rules, regulations and 
procedures regarding the opening, inspecting and reading of mailable items 
and letters sent to or from any inmate. The regulations shall be established so 
as to best promote the health, safety and welfare of all inmates. 


§ 25); Shan., § 7544; Code 1932, § 12142; Acts 
1972, ch. 576, § 16; T.C.A. (orig. ed.), § 41-323. 


History. 
Code 1858, § 5525 (deriv. Acts 1829, ch. 38, 


41-21-206. Access to healthcare products for incarcerated women. 


(a) As used in this section: 
(1) “Custodian” means the warden of a state correctional facility; 
(2) “Healthcare products” includes: 
(A) Feminine hygiene products; 
(B) Moisturizing soap that is not lye-based; 
(C) Toothbrushes; 
(D) Toothpaste; and 
(E) Any other healthcare product a custodian deems appropriate; and 
(3) “State correctional facility” means a state facility or state institution 
that houses an inmate population under the jurisdiction of the department. 
(b) A custodian shall make healthcare products available to all women 
incarcerated in a state correctional facility at no cost and in a quantity that is 
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appropriate to the needs of the woman without a medical permit. Custodians 
shall not require that a woman be diagnosed with an illness to access 
healthcare products. Custodians shall make healthcare products available in 
housing units and in the medical area of a state correctional facility. 

(c) This section does not establish a minimum standard or otherwise create 
a private right of action concerning the products supplied to a person 


incarcerated in a state correctional facility. 


Effective Dates. 
Acts 2019, ch. 411, § 2. May 21, 2019. 


History. 
Acts 2019, ch. 411, § 1. 


41-21-207. Work or education of inmates. 


(a) All persons sentenced to the penitentiary shall be kept at labor or at 
school when in sufficient health. 

(b) The work of inmates shall be generally from six (6) to eight (8) hours per 
day during regular work days throughout the year and the number of hours to 
be worked in the different seasons of the year shall be regulated by the 
commissioner of correction. For purposes of this section, any hour an inmate 
attends school each day shall be credited to the hours the inmate must work 
each day. 


History. 

Code 1858, § 5502; Acts 1883, ch. 171, § 3; 
impl. am. Acts 1895 (Ex. Sess.), ch. 7, § 21; 
impl. am. Acts 1897, ch. 125, § 1; impl. am. 
Acts 1915, ch. 20, § 9; Shan., §§ 7512, 7521; 
impl. am. Acts 1919, ch. 39, §§ 1, 2; impl. am. 
Acts 1923, ch. 7, § 42; Code 1932, §§ 12108, 


(orig. ed.), § 41-325; Acts 1992, ch. 1022, 
§§ 1-3; 2005, ch. 271, § 1. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


12118; impl. am. Acts 1955, ch. 102, § 1; T.C.A. 


41-21-208. Work within and outside prisons. 


(a) The inmates shall be worked within the walls of the prison, except when 
otherwise provided in this code. 

(b)(1) The commissioner of correction, with the approval of the governor when 
it appears to be in the best interests of this state, is authorized to permit 
inmates to work at other places in this state other than within the walls of the 
prison. Any other work performed by the inmates shall be in connection with 
the duties and functions of the various departments, commissions and divi- 
sions of state, municipal and county governments and upon property owned or 
leased to the state of Tennessee or its political subdivisions. 

(2) The commissioner is authorized to make any rules, regulations and 
conditions that the commissioner deems necessary and advisable in connec- 
tion with the performance of such work by inmates. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Pardon and Parole, § 7. 


History. 

Code 1858, § 5532; Shan., § 7551; mod. Code 
1932, § 12150; Acts 1963, ch. 180, § 2; 1970, 
ch. 391, § 1; T.C.A. (orig. ed.), § 41-326. 


Cross-References. 
Roster of inmate release privileges, title 41, 
ch. 21, part 7. 
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NOTES TO DECISIONS 


1. Medical Care. 

Absent request or requirement that prisoner 
waive his right to have the state of Tennessee 
provide him with medical care for injuries re- 
ceived while he was on furlough, the state had 
the obligation of providing reasonable medical 
care to prisoner in treatment of injuries he 
received while on furlough. Bryson v. State, 793 
S.W.2d 252, 1990 Tenn. LEXIS 275 (Tenn. 
1990). 


Where on learning of prisoner’s hospitaliza- 
tion the state left him to be treated in a private 
institution rather than remove him to one of its 
own facilities, the state was under obligation to 
pay the reasonable cost of such treatment not 
paid by a collateral source. Bryson v. State, 793 
S.W.2d 252, 1990 Tenn. LEXIS 275 (Tenn. 
1990). 


41-21-209. Murderers and rapists not to work outside. 


No inmate under sentence for the crime of murder or rape shall be worked 
or hired outside of the prison bounds of the penitentiary, unless by the 
direction of the commissioner of correction. 


History. 

Acts 1883, ch. 171, § 13; impl. am. Acts 1895 
(Ex. Sess.), ch. 7, § 21; impl. am. Acts 1897, ch. 
125, § 1; impl. am. Acts 1915, ch. 20, § 9; 


Shan., § 7513; impl. am. Acts 1919, ch. 39, 
§§ 1, 2; impl. am. Acts 1923, ch. 7, § 42; Code 
1932, § 12109; impl. am. Acts 1955, ch. 102, 
§ 1; T.C.A. (orig. ed.), § 41-327. 


NOTES TO DECISIONS 


1. Administrative Error. 

Where convicted rapist escaped from peni- 
tentiary, administrative misconduct in permit- 
ting him to work outside prison walls did not 


give him license to escape, and he cannot plead 
it in abatement of his escape indictment. Chi- 
som v. State, 539 S.W.2d 831, 1976 Tenn. Crim. 
App. LEXIS 386 (Tenn. Crim. App. 1976). 


41-21-210. Employment adapted to inmate’s condition. 


The particular employment of each inmate shall be such as is best adapted 
to the inmate’s age, sex and state of health, having due regard to that 


employment that is most profitable. 


History. 
Code 1858, § 5504 (deriv. Acts 1829, ch. 38, 


41-21-211. Bibles furnished. 


§ 25); Shan., § 7523; mod. Code 
§ 12120; T.C.A. (orig. ed.), § 41-328. 


1932, 


Each inmate shall be provided with a Bible, which the inmate may be 
permitted to peruse in the inmate’s cell at such times as the inmate is not 


required to perform prison labor. 


History. 
Code 1858, § 5510 (deriv. Acts 1829, ch. 38, 


§ 25); Shan., § 7529; Code 1932, § 12126; 
T.C.A. (orig. ed.), § 41-329. 


NOTES TO DECISIONS 


1. Establishment of Religion. 
Sheriffs department did not violate inmate’s 
rights under the first amendment’s establish- 


ment and free exercise clauses where, rather 
than enforcing T.C.A. § 41-21-211, the depart- 
ment acknowledged that the statute violated 


41-21-212 


U.S. Const. amend. 1 and declared that the 
department did not provide a Bible to each 
inmate; Bibles were made available to inmates 
through the jail library, but only because they 
had been donated to the library, while the Holy 


41-21-212 — 41-21-215. [Repealed.] 


Compiler’s Notes. 

Former §§ 41-21-2122 — 41-21-215 (Acts 
1931, ch. 89, §§ 1, 2; 1943, ch. 144, § 1; C. 
Supp. 1950, §§ 11780.1, 11780.2 (Williams, 
§§ 12209.1, 12209.2); Acts 1953, ch. 164, §§ 1, 
2; 1980, ch. 805, §§ 5-8; T.C.A. (orig. ed.), 
§§ 41-332 — 41-335; Acts 1984, ch. 982, § 2), 
concerning grading of prisoners, were repealed 
by Acts 1985 (1st Ex. Sess.), ch. 5, § 14, but the 
department of correction is authorized to con- 
tinue their application pursuant to § 41-21- 


236(g). 
Former § 41-21-212 read: “41-21-212. Good 
behavior allowance. — (a) Each convict who 


shall demean himself uprightly shall have de- 
ducted from the time for which he may have 
been sentenced, one (1) month for the first year, 
two (2) months for the second year, three (3) 
months for each subsequent year until the 
tenth year inclusive and four (4) months for 
each remaining year of the time of imprison- 
ment. This shall apply to prisoners in confine- 
ment or on parole therefrom. 

“(b) This section shall apply only to those 
persons convicted of an offense committed be- 
fore July 1, 1981, and then only until such good 
behavior allowances are converted into good 
conduct sentence credits pursuant to § 41-21- 
ne 

Former § 41-21-213 read: “41-21-213. Grad- 
ing of prisoners — Record of conduct — Grade 
privileges. — (a) It shall be the duty of the 
wardens of all the state penitentiaries to keep a 
correct record of the conduct of each inmate and 
under the rules and regulations prescribed by 
the commissioner of correction to establish 
grades of the inmates. The commissioner of 
correction shall have authority to fix the privi- 
leges that will be permitted to the prisoners of 
each grade. 
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Quran was not available to inmates because no 
copies of the Holy Quran had been donated to 
the library. Ha’Min v. Montgomery County 
Sheriffs, 440 F. Supp. 2d 715, 2006 U.S. Dist. 
LEXIS 50448 (M.D. Tenn. 2006). 


“(b) The conduct record shall become the 
basis for the allowance of ‘good time.’ 

“(c) This section shall apply only to those 
persons convicted of an offense committed be- 
fore July 1, 1981, and then only until such good 
behavior allowances are converted into good 
conduct sentence credits pursuant to § 41-21- 
231.” 

Former § 41-21-214 read: “41-21-214. Honor 
grade — Time allowance. — (a)(1) The said 
commissioner of correction shall have the right 
and power to establish an honor grade in which 
convicts shall be placed when received at the 
prison. 

“(2) The allowance for honor grade shall be 
two (2) months of each year of the term of 
service. 

“(b) This section shall apply only to those 
persons convicted of an offense committed be- 
fore July 1, 1981, and then only until such 
honor grade time allowances are converted into 
good conduct earned sentence credits pursuant 
to § 41-21-231.” 

Former § 41-21-215 read: “41-21-215. Viola- 
tions by honor prisoners. — (a) Should any 
prisoner who has been placed in the honor 
grade violate the rules and regulations of the 
prison or otherwise demean himself improp- 
erly, the commissioner of correction is autho- 
rized to remove him from the honor grade and 
take away the whole or any part of the honor 
time of said person. For the same consider- 
ation, the commissioner of correction is autho- 
rized to take away the whole or any part of the 
good time of said person. 

“(b) This section shall apply only to those 
persons convicted of an offense committed be- 
fore July 1, 1981, and then only until such 
honor grade time allowances are converted into 
good conduct earned sentence credits pursuant 
to § 41-21-231.” 


41-21-216. Custody of prisoners’ personal belongings and funds. 


(a) It is lawful for the warden of the penitentiary, acting under and subject 
to the power of the commissioner of correction, to take charge of any property 
in the possession of any of the inmates at the time of their entering the prison, 
and, on the application of the inmate, to sue for and receive any goods, chattels 
or money due or belonging to that inmate and to keep a correct account of such 
goods, chattels or money. 

(b) The money or property thus received shall be held subject to the order of 
the inmate upon discharge, or to the inmate’s legal representative in case of 
death, subject at first to the payment of all costs that may have been adjudged 
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against the inmate and the expenses of keeping the inmate, if any, over the 
value of the inmate’s work. 

(c) If no demand is made for the money by the inmate, or a legally 
authorized agent or personal representative within six (6) months after the 
inmate’s death or discharge, the amount on hand shall be paid by the warden 
through the commissioner into the state treasury. 

(d) The warden shall also cause the clothes of each inmate, when received 
into the penitentiary, to be washed and carefully put away, and shall place a 
ticket with the inmate’s name on the clothes, to be returned to the inmate on 
the inmate’s discharge; or, if the inmate prefers, to dispose of them to the best 
advantage, and retain the money, to be paid as provided in subsection (b). 


History. am. Acts 1923, ch. 7, § 42; Code 1982, 
Code 1858, §§ 5477-5480 (deriv. Acts 1829, §§ 12088-12091; impl. am. Acts 1955, ch. 102, 
ch. 38, §§ 17, 35); Shan., §§ 7493-7496; impl. § 1; T-C.A. (orig. ed.), §§ 41-336 — 41-339. 


41-21-217. Funds subject to fines and costs. 


The funds received by the warden under § 41-21-216 are subject to the 
satisfaction of any judgment for fine and costs rendered against the inmate 
upon pronouncing sentence and to the expense of keeping the inmate, if any, 
over and above the inmate’s labor. 


History. § 17); Shan., § 7497; Code 19382, § 12092; 
Code 1858, § 5481 (deriv. Acts 1829, ch. 38, __T.C.A. (orig. ed.), § 41-340. 


41-21-218. Notice of rules to inmates. 


Regulations provided for in this part, with all others adopted by the general 
assembly or the commissioner in reference to the police and government of the 
penitentiary, which it is necessary that the inmates should know, together with 
the provisions of part 4 of this chapter, §§ 39-12-1038, 39-13-304, 39-16-201, 
39-16-402, 39-16-403, title 39, chapter 16, part 6 in relation to escapes, and 
§ 39-17-3038, shall be printed so as to be conveniently read and set up by the 
warden, in a conspicuous place, and also read and explained by the warden to 
each inmate upon admission to the penitentiary. 


History. am. Acts 1919, ch. 39, §§ 1, 2; impl. am. Acts 
Code 1858, § 5524 (deriv. Acts 1829, ch. 38, 1923, ch. 7, § 42; Code 1932, § 12141; Acts 

§ 26); impl. am. Acts 1895 (Ex. Sess.), ch. 7, 1972, ch. 576, § 18; T.C.A. (orig. ed.), § 41-341; 

§ 21; impl. am. Acts 1897, ch. 125, § 1; impl. Acts 1996, ch. 675, § 40. 

am. Acts 1915, ch. 20, § 9; Shan., § 7543; impl. . 


NOTES TO DECISIONS 


1. Manner of Notice. mental policy satisfied the notice requirements 

An inmate’s signing of an acknowledgment of this section. Rienholtz v. Bradley, 945 S.W.2d 
that if he escaped while on work release he 727, 1996 Tenn. App. LEXIS 707 (Tenn. Ct. 
could be punished in accordance with depart- App. 1996). 


41-21-219. Clothing, money and transportation furnished on dis- 
charge. 


(a) Each inmate housed at a department of correction institution, at the 
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discretion of the commissioner of correction, shall be furnished at the inmate’s 
release, either on parole or probation pursuant to § 40-20-206 or $ 40-35- 
501(a) or when discharged without further supervision, with appropriate 
clothing and with an amount of money not to exceed thirty dollars ($30.00) for 
an inmate leaving on parole or probation and an amount not to exceed 
seventy-five dollars ($75.00) for an inmate who is discharged without further 
supervision. Each inmate who is paroled or placed on probation pursuant to 
§ 40-20-206 or § 40-35-501(a) will also be provided with a nontransferable 
ticket for the cheapest available means of transportation to the inmate’s 
approved parole or probation residence when private transportation is not 
available. A parole or probation violator who is re-released within three (3) 
months following the violator’s return to the custody of the department shall be 
ineligible to receive any release provisions. 

(b) Nothing in this section shall be construed to limit the commissioner’s 
ability or discretion in enacting policies or undertaking rehabilitative, anti- 
recidivism, or reentry assistance programs for probationers or parolees. 


History. 

Code 1858, § 5528; impl. am. Acts 1895 (Ex. 
Sess.), ch. 7, § 21; impl. am. Acts 1897, ch. 125, 
§ 1; impl. am. Acts 1915, ch. 20, § 9; Shan., 
§ 7527; impl. am. Acts 1919, ch. 39, §§ 1, 2; 
impl. am. Acts 1923, ch. 7, § 42; Code 1932, 
§ 12145; mod. C. Supp. 1950, § 12145; Acts 
1972, ch. 654, § 1; T.C.A. (orig. ed.), § 41-342; 
Acts 1988, ch. 570, § 2; 1991, ch. 77, § 1; 2014, 
ch. 558, § 1. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 
Probation, paroles and pardons, title 40, ch. 
28. 


41-21-220. Report of injuries and deaths. 


The warden at the main prison or any branch prison or mine where any 
inmate meets with sudden death or physical injury by means of violence or 
accident shall, within ten (10) days after the occurrence of death or physical 
injury, report the death or injury to the commissioner of correction, together 
with a detailed statement under oath of all the facts and circumstances 
bearing upon the death or injury. 


History. Shan., § 7491; impl. am. Acts 1919, ch. 39, 


Acts 1889, ch. 204, § 19; impl. am. Acts 1895 
(Ex. Sess.), ch. 7, § 21; impl. am. Acts 1897, ch. 
125, § 1; impl. am. Acts 1915, ch. 20, § 1; 


§§ 1, 2; impl. am. Acts 1923, ch. 7, § 42; Code 
1932, § 12086; impl. am. Acts 1955, ch. 102, 
§ 1; T.C.A. (orig. ed.), § 41-343. 


41-21-221. Examination and burial of deceased prisoners. 


(a) Whenever any inmate dies in the penitentiary, the warden shall forth- 
with notify the commissioner of correction, if practicable, and summon at least 
one (1) licensed physician of the county of the prison to examine the body of the 
deceased, whose duty it is to attend and ascertain, as nearly as may be, the 
cause of death, and report the cause to the commissioner. The warden shall not 
permit the body to be buried until that examination is made. 

(b) If the body is not applied for by the friends of the deceased, nor for 
medical and surgical science under the provisions of the law, within a 
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convenient time after the examination, the warden shall have it decently 
interred in the burying place provided for the penitentiary. 


History. 

Code 1858, §§ 5529, 5530; impl. am. Acts 
1895 (Ex. Sess.), ch. 7, § 21; impl. am. Acts 
1897, ch. 125, § 1; impl. am. Acts 1899, ch. 206; 
impl. am. Acts 1915, ch. 20, § 9; Shan., 
§§ 7548, 7549; impl. am. Acts 1919, ch. 39, 
§§ 1, 2; impl. am. Acts 1923, ch. 7, § 42; Code 
1932, §§ 12147, 12148; impl. am. Acts 1955, ch. 


102; 1972, ch. 576, § 19; T.C.A. (orig. ed.), 
§§ 41-344, 41-345. 


Cross-References. 

Bodies used for scientific purposes, title 68, 
ch. 4. 

Summons of relatives, § 68-4-101. 


41-21-222. Mental examination of persons eligible for release or pa- 
role. 


The department of mental health and substance abuse services, as soon as 
it is properly staffed and equipped to examine all persons eligible for release or 
about to be paroled from the penal institutions of the state, upon the request 
of the commissioner of correction, shall examine all such persons with the view 
of determining whether the persons are mentally ill or have symptoms of 
mental illness and report its findings to the commissioner of correction. 


History. 

Acts 1955, ch. 204, § 1; impl. am. Acts 1955, 
ch. 102, § 1; impl. am. Acts 1975, ch. 248, § 1; 
T.C.A., § 41-348; Acts 2000, ch. 947, § 6; 2010, 
ch. 1100, § 69; 2012, ch. 575, § 1. 


Compiler’s Notes. 
Acts 2010, ch. 1100, § 153 provided that the 


health, the commissioner of intellectual and 
developmental disabilities, and the commis- 
sioner of finance and administration are autho- 
rized to promulgate rules and regulations to 
effectuate the purposes of the act. All such rules 
and regulations shall be promulgated in accor- 
dance with the provisions of the Uniform Ad- 


ministrative Procedures Act, compiled in title 4, 
chapter 5. 


commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 


41-21-223. Complaint for judicial commitment of person scheduled for 
release to hospital or treatment resource — Stay of release 
pending completion of hearing. 


If the commissioner of correction determines from an examination that a 
person who is in the custody of the department of correction has a mental 
illness or serious emotional disturbance and because of the mental illness or 
serious emotional disturbance poses a substantial likelihood of serious harm, 
as defined in § 33-6-501, then the commissioner shall, no less than thirty (30) 
days before the person’s scheduled release from a correctional facility, file a 
complaint with the clerk of the court that has jurisdiction under § 33-3-603 for 
the judicial commitment of the person to a hospital or treatment resource 
pursuant to title 33, chapter 6, part 5. The clerk shall serve to the person a copy 
of the complaint pursuant to § 33-3-605, and shall send a copy of the complaint 
to the district attorney general with jurisdiction in that district. A complaint 
filed under this section stays the release of the person pending completion of a 
hearing pursuant to title 33, chapter 3, part 6. 


ch. 102, § 1; 1977, ch. 387, § 1; T.C.A,, § 41- 
349; Acts 2000, ch. 947, § 8C; 2019, ch. 504, 


History. 
Acts 1955, ch. 204, § 2; impl. am. Acts 1955, 


41-21-224 


§ 1. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Amendments. 

The 2019 amendment rewrote the section, 
which read: “If the director of an institution of 
the department of correction determines from 
an examination that any person is mentally ill 
and because of this illness possesses a likeli- 
hood of serious harm as defined in title 33, 
chapter 6, part 5, the director may, within one 
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(1) month of the time for the release of that 
person, petition the chancery or circuit court in 
the county where the institution is located, or 
division II of probate court in any county hav- 
ing a probate court and having a population of 
more than six hundred thousand (600,000), 
according to the 1970 federal census or any 
subsequent federal census, where the institu- 
tion is located, for judicial commitment to a 
hospital or treatment resource pursuant to title 
33, chapter 6, part 5.” 


Effective Dates. 
Acts. 2019, ch. 504, § 2. July 1, 2019. 


41-21-224. Notice of release of inmate. 


(a) Whenever any inmate is released by reason of the expiration of the 
inmate’s term of imprisonment from the penitentiary, the warden shall 
immediately give written notice of the release to the sheriff of the county and 
the chief of police of the municipality to which the inmate will return and to the 
district attorney general of the judicial district to which the inmate will return. 

(b) The notice shall clearly state: 

(1) The name of the inmate; 

(2) The offense for which the inmate was convicted; 

(3) The date of the conviction; 

(4) The date of the inmate’s release; and 

(5) When conviction is based on a morals charge, the nature of the charge. 


History. 

Acts 1955, ch. 156, § 1; 1977, ch. 320, § 1; 
T.C.A., § 41-353; Acts 1988, ch. 999, § 2; 1999, 
ch. 392, §§ 1-3. 


Roster of inmate release privileges, title 41, 
ch. 21, part 7. 


Law Reviews. 
Updating Tennessee’s Public Records Law 


Cross-References. (Douglas Pierce), 24 No. 5, Tenn. B.J. 24 (1988). 


Notification to kidnapping hostages or vic- 
tims of convict’s release on parole or probation, 
§§ 40-11-106, 40-11-113, 40-28-107. 


41-21-225. Registration of parolees. 


All persons released on parole shall immediately register in person or by the 
probation and parole officer with the sheriff of the county and the chief of police 
of the city to which the inmate is to be released. 


History. 
Acts 1955, ch. 156, § 2; T.C.A., § 41-354; 
Acts 1998, ch. 1049, § 62. 


Cross-References, 
Roster of inmate release privileges, title 41, 
ch. 21, part 7. 


41-21-226. Evaluation of inmates. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


(a) Every inmate committed to a state penal institution shall be evaluated 
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as to educational level and ability to learn. The report shall be made in writing 
by the diagnostic and classification center. 

(b) It is the duty of the commissioner of correction or the commissioner’s 
designee to establish policy and programs that will bring the communication 
skills of the inmates up to an acceptable level. 

(c) The commissioner shall, at the commissioner’s discretion, require all 
inmates to attend educational classes necessary to bring about the desired 
results. 


History. 
Acts 1972, ch. 576, § 21; T.C.A., § 41-355. 
Cross-References. 


Counselors of correctional institutions, quali- 
fications, § 8-50-105. 


41-21-227. Grant of furloughs to inmates. 


(a) The department of correction is authorized and empowered to grant 
furloughs to the inmates in the adult correction institutions administered and 
operated by the department. 

(b) Furloughs shall be granted under the rules and regulations prescribed 
and promulgated by the commissioner of correction or the commissioner’s 
designated representative. 

(c) All furloughs shall be made on an individual basis under reasonable 
conditions to inmates: 

(1) In the event of serious illness or death of a member of the inmate’s 
immediate family; 

(2) Who have been recommended for parole by the parole board; 

(3) Who have ninety (90) days remaining before release on mandatory 
parole; or 

(4) Who have ninety (90) days remaining before release without parole. 
(d)(1) Furloughs will be for a maximum of three (3) days, except extensions 
may be authorized by the commissioner or the commissioner’s designee 
when an inmate is unable to return within the specified time through no 
fault of the inmate or when an emergency exists. 

(2) Inmates granted a furlough under subsections (b) through subdivision 
(d)(1) shall receive a maximum of three (3) nonconsecutive furloughs, and 
each furlough shall be authorized only for the purpose of securing employ- 
ment and a place of residence upon release from confinement. Furloughs 
shall be made only to those inmates with a record of behavior and conduct as 
to be worthy of this privilege. 

(e) Whenever a furlough is granted to an inmate under the authority of this 
section, the department shall notify the chief law enforcement officer of the 
county in which the inmate resides that the inmate has been granted a 
furlough. , 

(f) Furloughs may also be granted to inmates on the work release or 
educational release programs. These furloughs will be for a maximum of two 
(2) days and shall be granted under the rules and regulations prescribed and 
promulgated by the commissioner. 

(g)\(1) Furloughs may also be granted to inmates who serve as inmate staff 
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at state operated, minimum security correctional institutions that are 
primarily utilized to house inmates who participate in the work release 
restitutional release and educational release programs. 

(2) The commissioner or the commissioner’s designee shall prescribe and 

promulgate rules and regulations to establish guidelines for issuance of all 
furloughs authorized by subdivision (g)(1). These guidelines shall establish 
such limitations and conditions as may be necessary to ensure that issuance 
of the furloughs does not jeopardize the security of the citizenry or otherwise 
threaten community acceptance and support of the work release, restitu- 
tional release and educational release programs. 
(h)(1) The department is authorized and empowered to grant furloughs to 
female inmates for any period of up to six (6) months to permit the giving of 
birth and the bonding between mother and child. If the pregnancy occurs 
while the female inmate is incarcerated, she shall not be eligible for 
furlough. No furlough pursuant to this subdivision (h)(1) shall be granted 
without the advance consent of the sentencing judge or the judge’s successor. 
Furthermore, no such furlough shall be granted where there is good reason 
to believe that the release of a designated inmate will present a serious 
threat to the safety of the public or of escape by the inmate. The term of the 
furlough shall not be credited against the sentence that the inmate was 
serving so as to reduce the length of the sentence. The department shall not 
be responsible for any expenses, medical or otherwise, incurred by the 
inmate while on furlough. Where the furlough is not being used for the 
purpose granted, it may be revoked upon the written order of the commis- 
sioner and the inmate may be retaken into custody. 

(2) The department shall notify the state and local government committee 
of the senate and the state government committee of the house of represen- 
tatives of the release of any person on such furlough at the same time the 
furlough is granted. The notice shall include, but not be limited to, the name 
of the person released, the rationale for releasing the person and the period 
for which the furlough will be effective. 

(3) The department is authorized to take all steps necessary for the 
formulation of rules and regulations to implement this subsection (h). 
(i)(1) Irrespective of any other restriction imposed by this section, upon the 
medical recommendation of the departmental director of medical services, 
accompanied by a notarized report of the attending physician and the 
security recommendation of the head of the institution in which the inmate 
is held, the commissioner may grant a furlough of indeterminate duration to 
eligible inmates. 

(2)(A) Subdivision (i)(1) applies only to: 

(i) Inmates who, due to their medical condition, are in imminent peril 
of death; and 

(ii) Inmates who can no longer take care of themselves in a prison 
environment due to severe physical or psychological deterioration. 

(B) This subdivision (i)(2) applies only to those inmates who can be 
released into the community without substantial risk that they will 
commit a crime while on furlough. The commissioner, in the commission- 
er’s discretion, is empowered to make the release subject to any reasonable 
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conditions. 

(3) If, subsequent to the inmate’s release, the inmate’s condition improves 
so that the inmate is no longer in imminent peril of death or so that the 
inmate can adequately care for the inmate’s own health in the prison 
environment, the inmate shall be returned, by order of the commissioner, to 
the institution from which the inmate was released. The inmate may be 
ordered to be returned to that institution if the inmate breaks any conditions 
of the furlough granted. 

(4) The department shall notify the state and local government committee 
of the senate and the state government committee of the house of represen- 
tatives of the release of any person on such furlough at the same time the 
furlough is granted. The notice shall include, but not be limited to, the name 
of the person released, the rationale for releasing the person and the period 
for which the furlough will be effective. 

(5) The department is authorized to take all steps necessary for the 
formulation of rules and regulations to implement this subsection (i). 

(j) Furloughs for inmates who need to enter another state will be governed 
by the Tennessee Interstate Furlough Compact, compiled in chapter 23, part 2 
of this title. 

(k) Furloughs may also be granted to inmates assigned to a community 
service center and classified minimum trustee. These furloughs shall not 
exceed more than twelve (12) hours in duration nor shall any inmate be 
entitled to more than one (1) furlough under this subsection (k) each month. 


History. 

Acts 1972, ch. 558, §§ 1-4; 1976, ch. 820, 
§§ 1-4; 1978, ch. 795, § 1; 1978, ch. 874, §§ 1, 
2.1979. ch. 186, $81, 2; 1980, ch. 720, § 1: 
1981, ch. 344, §§ 1-3, 5; T.C.A., § 41-356; Acts 
1987, ch. 231, § 11; 1988, ch. 570, § 3; 1988, ch. 
O21, 38.1, 25 


Cross-References. 
Furlough program, conditions for furlough, 
§§ 41-2-142, 41-2-143. 


Grant of furloughs to inmates, § 41-21-227. 

Release eligibility status calculation, § 40- 
35-501. 

Retaking of prisoners absconding from work 
release or violating furlough agreements, § 
41-1-117. 

Roster of inmate release privileges, title 41, 
ch. 21, part 7. 

Work release programs, litter removal, § 41- 
2-149. 


NOTES TO DECISIONS 


Analysis 


1. Failure to Return. 
2. Medical Care. 


1. Failure to Return. 

Defendant who failed to return to work re- 
lease center where he was serving time for 
felony conviction following a furlough was im- 
properly sentenced to confinement in county 
workhouse for six months under reduced 
charge of escaping while serving a misde- 
meanor conviction by general sessions judge. 
Judge had only jurisdiction to hold a prelimi- 
nary hearing to determine if there was prob- 
able cause to believe defendant guilty of 
charged offense and bind him over. Solomon v. 
State, 529 S.W.2d 743, 1975 Tenn. Crim. App. 
LEXIS 290 (Tenn. Crim. App. 1975). 


2. Medical Care. 

Absent request or requirement that prisoner 
waive his right to have the state of Tennessee 
provide him with medical care for injuries re- 
ceived while he was on furlough, the state had 
the obligation of providing reasonable medical 
care to prisoner in treatment of injuries he 
received while on furlough. Bryson v. State, 793 
S.W.2d 252, 1990 Tenn. LEXIS 275 (Tenn. 
1990). 

A prisoner on a short furlough from a state 
institution remains in the custody of the state 
and is an inmate for the purpose of medical 
treatment. Bryson v. State, 793 S.W.2d 252, 
1990 Tenn. LEXIS 275 (Tenn. 1990). 

The state can limit its obligation to provide 
medical care to furloughed prisoners. Bryson v. 
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State, 793 S.W.2d 252, 1990 Tenn. LEXIS 275 
(Tenn. 1990). 


41-21-228 — 41-21-233. [Repealed.] 


Compiler’s Notes. 

Former §§ 41-21-228 — 41-21-233 (Acts 
1972, ch. 705, § 1; 1980, ch. 805, §§ 1-4, 10; 
T.C.A., §§ 41-3858 — 41-363; Acts 1983, ch. 400, 
§§ 6-8), concerning sentence credits, were re- 
pealed by Acts 1985 (1st Ex. Sess.), ch. 5, § 14, 
but the department of correction is authorized 
to continue their application pursuant to § 41- 
21-236(g). 

Former § 41-21-228 read: “41-21-228. In- 
mate incentive program — Education and job 
performance credits. — (a) The commissioner of 
correction shall develop an inmate incentive 
program whereby credit may be given toward 
the reduction of time that an inmate is required 
to serve for the inmate’s participation in aca- 
demic and vocational education classes spon- 
sored by the department of correction and for 
above average performance in the inmate’s job 
placement, on the basis of a rating system 
devised by the commissioner. 

“(b) Such reduction of sentence shall be in 
addition to the reduction authorized for good 
behavior by § 41-21-212, and the reduction 
authorized for honor time by § 41-21-214. 

“(c) The program shall include procedures 
whereby credit shall be given on the basis of 
one (1) day of credit for each six (6) days of 
active participation in an academic or voca- 
tional education program or for each six (6) 
days in which the inmate has maintained a 
rating of above average performance in the 
inmate’s job placement. 

“(d) Such credit shall apply during the first 
ten (10) years of an inmate’s term. During the 
eleventh and subsequent years of an inmate’s 
term, credit may be earned at the rate of two (2) 
days for each six (6) days of academic or voca- 
tional participation or above average job perfor- 
mance. 

“(e) Credits earned shall be subject to the 
following limitations: 

“(1) During the first year of the sentence, a 
maximum of thirty (30) days may be earned. 

“(2) During the second year through the 
tenth year, a maximum of sixty (60) days a year 
may be earned. 

“(3) During the eleventh and subsequent 
years, a maximum of ninety (90) days a year 
may be earned. 

“(f) Credits earned under the program may be 
taken away in the same manner and for the 
same reasons as good and honor time may be 
taken away under the authority of § 41-21- 
215.” 

Former § 41-21-229 read: “41-21-229. Good 
conduct sentence credits. — (a) Prisoners ad- 
mitted after July 1, 1981, shall accrue good 
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conduct time based upon their classification in 
the following manner: 

“(1) Class I prisoner shall receive thirty (30) 
days credit for each month of the sentence 
served; 

“(2) Class II prisoner shall receive twenty- 
two (22) days credit for each month of the 
sentence served; 

“(3) Class III prisoner shall receive ten (10) 
days credit for each month of the sentence 
served; and 

“(4) Class IV prisoner shall receive no credit 
on his sentence and shall serve his sentence 
day for day. 

“Each prisoner shall be designated as a Class 
III prisoner for the first calendar year of his 
sentence commencing with his sentence effec- 
tive date. In the second calendar year of a 
prisoner’s sentence, a prisoner shall be classi- 
fied as a Class II prisoner. From the eleventh 
calendar year of a prisoner’s sentence through 
the remainder of his sentence, a prisoner shall 
be classified as a Class I prisoner. Provided, 
however, at the sole discretion of the commis- 
sioner, any inmate convicted of three (3) or 
more disciplinary offenses committed within a 
twelve (12) month period or convicted of any 
major infraction designated as a Class ‘A’ disci- 
plinary offense, including, but not limited to, 
rape, arson, riot, escape or assault with a 
deadly weapon, may be designated as a Class 
IV prisoner for any portion of the remainder of 
the sentence imposed. 

“(b) Good conduct credits shall not adhere to 
the sentence imposed, but must be earned by 
proper behavior. For each month of custody in 
which an inmate has not committed a disciplin- 
ary offense he shall earn a sentence credit 
accorded to his assigned class as specified in 
subsection (a). Good conduct credits can be 
taken away only for the commission of a disci- 
plinary infraction. 

“(c) The allowances which can be earned 
pursuant to this section may be referred to as 
good conduct sentence credits and shall affect 
parole eligibility and sentence expiration dates 
in the same manner as good and honor time 
credits affected such dates prior to July 1, 1981. 

“(d) This section shall not apply to sentences 
imposed upon Class X offenders. 

“(e) When, after a conviction, a person is 
transferred to the custody of the department 
from the custody of a local jurisdiction, he shall 
be given credit by the department for the maxi- 
mum good conduct sentence credit which he 
could have earned on his state sentence while 
in the custody of the local jurisdiction, unless 
the department is advised by the local jurisdic- 
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tion that the inmate has earned a lesser sen- 
tence credit. 

“(f) The sentence credits which can be earned 
pursuant to this section shall be in addition to 
any other sentence credits authorized by law.” 

Former § 41-21-230 read: “41-21-230. Pris- 
oner performance sentence credits. — (a)(1) 
Those persons committed to the custody of the 
department of correction shall be assigned to 
work and/or educational and/or vocational 
training programs, when positions in such pro- 
grams are available. 

“(2) Each inmate who performs within a 
program shall earn time credits toward the 
sentence imposed, varying between one (1) day 
and fifteen (15) days a month in accordance 
with the criteria established by the department 
depending upon the program to which he is 
assigned. No prisoner shall have the right to 
participate in any particular program and may 
be transferred from one assignment to another 
without cause. Provided, however, after a pris- 
oner is assigned to participate in a vocational or 
educational program such prisoner may not be 
transferred from such program until comple- 
tion of such program except for cause. 

“(3) Such sentence credits may not be earned 
for a period of less than one calendar month or 
for any month in which a prisoner commits a 
Class ’A’ disciplinary offense of which he is 
convicted. 

“(4) A prisoner may be deprived of those 
sentence credits earned pursuant to this sec- 
tion only for the commission of any major 
infraction designated by the department as a 
Class ‘A’ disciplinary offense, including, but not 
limited to, rape, arson, riot, escape or assault 
with a deadly weapon, or refusal to participate 
in an assignment. 

“(5) Further, the refusal of a prisoner to 
participate in an assigned work, education or 
vocational training program shall constitute a 
disciplinary offense for which the prisoner can 
be penalized by the loss of good conduct time. 

“(b) The allowances which can be earned 
pursuant to this section shall be referred to as 
prisoner performance sentence credits and 
shall affect parole eligibility and sentence expi- 
ration dates in the same manner as incentive 
time credits affected such dates prior to Sep- 
tember 1, 1980. 

“(c) The sentence credits which can be earned 
pursuant to this section shall be in addition to 
any other sentence credits authorized by law. 

“(d) This section shall not apply to sentences 
imposed upon Class X offenders.” 

Former § 41-21-231 read: “41-21-231. Con- 
version system for credits earned before July 1, 
1981. — On or before September 1, 1981, with 
regard to those persons sentenced to the de- 
partment of correction upon the conviction of 
an offense committed prior to July 1, 1981, the 
department of correction shall convert from a 
system where time allowances for good conduct 
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must be earned. The sentence credits to which 
such persons shall be entitled shall be com- 
puted as follows: 

“(1) A determination shall be made as to that 
proportionate amount of good and honor time 
which adhered to the sentence(s) imposed 
which can be ascribed to the portion of the 
sentence(s) served by such persons as of July 1, 
1981. 

“(2) A determination shall be made as to the 
actual amount of good and honor time allow- 
ances which had been taken away from such 
persons for disciplinary offenses committed be- 
fore July 1, 1981. 

“(3) A determination shall be made as to the 
net amount of good conduct time earned by 
such persons between July 1, 1981 and Septem- 
ber 1, 1981. 

“(4) The figure derived by applying the pro- 
cedures specified in subdivision (2) shall be 
subtracted from the figure derived by applying 
the procedures specified in subdivision (1). If 
the number derived by following this procedure 
is a positive figure, the person shall be credited 
with that amount of good conduct time plus 
that net figure derived by applying the proce- 
dures specified in subdivision (3). If the number 
derived by following this procedure is zero or a 
negative figure, the person shall be credited 
with zero days of good conduct time, plus that 
net figure derived by applying the procedures 
specified in subdivision (3). 

“(5) After July 1, 1981, such persons shall be 
entitled to earn good conduct time in accor- 
dance with § 41-21-229, and no person there- 
after shall be entitled to sentence credits pur- 
suant to §§ 41-21-212 or 41-21-214.” 

Former § 41-21-232 read: “41-21-232. Loss of 
sentence credits. — (a) Sentence credits earned 
pursuant to §§ 41-21-229 and 41-21-230 may 
only be taken away pursuant to an inmate’s 
conviction of a disciplinary offense by an insti- 
tutional disciplinary committee for the reasons 
stated in the respective sections. Only those 
sentence credits actually earned by the inmate 
may be taken away. Those sentence credits may 
not be restored. 

“(b) The sentence credits accorded to inmates 
pursuant to the conversion procedures set forth 
in § 41-21-231 shall be treated in the same 
manner as is provided in subsection (a).” 

Former § 41-21-233 read: “41-21-233. Rules 
and regulations. — The department of correc- 
tion shall adopt rules and regulations in accor- 
dance with the requirements of the Administra- 
tive Procedures Act, which designate the 
manner in which the sentence credit system 
established in §§ 41-21-229 and 41-21-230 
shall be administered. The rules and regula- 
tions shall delineate the following: 

“(1) The department’s disciplinary proce- 
dures; 

“(2) The department’s guidelines for the tak- 
ing away of good conduct and prisoner perfor- 
mance sentence credits; 
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“(3) The department’s guidelines for the “(5) The criteria for the earning of prisoner 
placement of an inmate in Class IV status; performance credits.” 

“(4) The effect of sentence credits upon the : 
various types of sentences imposed; and 


41-21-234. Uniforms of inmates. 


(a) All inmates assigned to the custody of the department of correction shall 
be clothed in a uniform manufactured by TRICOR. The style and materials of 
the uniform shall be selected by the commissioner and shall be sufficient to 
distinguish the inmates from all other persons who are not assigned to the 
custody of the department. TRICOR shall operate programs within correc- 
tional facilities to manufacture this clothing. 

(b)(1) All inmates who are performing work or hard labor outside the 

confines of a correctional facility under guard or the direct supervision of a 

correctional employee shall be clothed in a uniform of peculiar style so as to 

clearly distinguish the inmates from other persons. 
(2) As used in subdivision (b)(1), “uniform of peculiar style” includes, but 
is not limited to, a uniform comprised of a series of horizontal stripes. 

(c) An inmate who receives the privilege of unsupervised release into the 
community in order to participate in a program of work release, educational 
release, restitutional release, prerelease, furlough or parole shall not be 
required to wear a department of correction inmate uniform during those 
periods when the inmate is participating in the program and is not on 
department property. 


History. 
Acts 1984, ch. 982, § 1; 1986, ch. 513, § 1; 
2003, ch. 187, § 2. 


41-21-235. Sexual abuse treatment program for incarcerated sex of- 
fenders. 


(a) The department of correction, in cooperation with the department of 
mental health and substance abuse services, shall develop a sexual abuse 
treatment program for sex offenders incarcerated after the program is insti- 
tuted. 

(b) Successful participation and completion of the treatment program shall 
be a consideration for parole from a correctional institution. 


History. 

Acts 1985, ch. 478, § 35; 1998, ch. 970, § 1; 
2000, ch. 947, § 6; 2010, ch. 1100, § 69; 2012, 
ch?) 675; 8 “1. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health, the commissioner of intellectual and 
developmental disabilities, and the commis- 
sioner of finance and administration are autho- 
rized to promulgate rules and regulations to 
effectuate the purposes of the act. All such rules 


and regulations shall be promulgated in accor- 
dance with the provisions of the Uniform Ad- 
ministrative Procedures Act, compiled in title 4, 
chapter 5. 


Cross-References. 
Child sexual abuse, title 37, ch. 1, part 6. 
Persons with severe impairments, title 33, 
ch. 6, part 3. 
Post-plea treatment system for sexual offend- 
ers, victims and their families, § 33-6-805. 
Probation, paroles and pardons, title 40, ch. 
28. 


643 INMATES 41-21-236 


41-21-236. Sentence reduction credits. 


(a)(1) Those persons committed to the custody of the department of correc- 
tion shall be assigned to work, educational and/or vocational training 
programs when positions in those programs are available. 
(2)(A) Each inmate who exhibits good institutional behavior or who 
exhibits satisfactory performance within a program may be awarded time 
credits toward the sentence imposed, varying between one (1) day and 
sixteen (16) days for each month served, with not more than eight (8) days 
for each month served for good institutional behavior and not more than 
eight (8) days for each month served for satisfactory program performance 
in accordance with the criteria established by the department. 
(B)G) In addition to the time program performance credit awarded 
pursuant to subdivision (a)(2)(A), the department shall provide an 
educational good time credit of sixty (60) days to any qualifying prisoner 
who successfully receives a high school equivalency credential or a high 
school diploma, a two-year or four-year college degree, or a two-year or 
four-year certification in applied sciences, or who receives a vocational 
education diploma as provided and defined by the department. No credit 
shall be given for any diploma, degree or certification unless the 
particular course of study, including the institution or entity through 
which it is offered, has received the prior approval of the department. A 
qualifying prisoner may receive no more than one (1) credit of sixty (60) 
days, regardless of the number of programs completed. 

(ii) It is the legislative intent that this credit be implemented by the 
department in a manner that maximizes the potential of prisoners who 
will return to the community to become working and productive mem- 
bers of society through the benefit of their educational diploma or 
certificate. It is further the legislative intent that existing educational 
and vocational programs offered by the department shall not be in- 
creased in size as a result of this subdivision (a)(2). Priority in enroll- 
ment in existing educational and vocational programs shall be given to 
prisoners who will be eligible for parole or release upon completion of 
their sentence and who can reasonably be expected to re-enter the 
workforce. Priority in enrollment shall also be given to prisoners who 
will be incarcerated by the department for such period of time that they 
will receive the full credit for sentence reduction provided in this 
subdivision (a)(2). Once these priorities have been met, enrollment in 
educational and vocational programs by other prisoners shall be avail- 
able on a space-available basis, without any sentence reduction credit 
for any diploma or certification received. 

(iii) The provisions of this subdivision (a)(2)(B) permitting an addi- 
tional sixty (60) days of educational credit for obtaining a diploma shall 
not apply to any prisoner convicted of an offense that requires service of 
at least eighty-five percent (85%) of the sentence under § 40-35-501() or 
one hundred percent (100%) of the sentence under § 39-13-5238. 

(iv) The sixty (60) days of educational good time credit authorized by 
this subdivision (a)(2)(B) shall also apply to any inmate who successfully 
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received one (1) of the degrees specified in this subdivision (a)(2)(B) prior 

to July 1, 2006, as well as those receiving degrees after-July 1, 2006. 

(C)Gi) In addition to the credits authorized by subdivision (a)(2)(A) and 

this subdivision (a)(2)(B), the department shall provide a credit of sixty 

(60) days to any qualifying prisoner who successfully completes an 
evidence-based, intensive residential substance use disorder treatment 
therapeutic community program of at least nine (9) months in the 
department. 

(ii) It is the legislative intent that this credit be implemented by the 
department in a manner that maximizes the potential of prisoners who 
have a history of substance use disorders returning to the community to 
become working and productive members of society by breaking the 
cycle of substance use and criminal behavior through successful comple- 
tion of intensive substance use disorder treatment. 

(iii) The provisions of this subdivision (a)(2)(C) permitting an addi- 
tional sixty (60) days of credit for successful completion of the intensive 
substance use disorder treatment program shall not apply to any 
prisoner convicted of an offense that requires service of at least 
eighty-five percent (85%) of the sentence under § 40-35-501() or one 
hundred percent (100%) of the sentence under § 39-13-523 or 
§ 40-35-501(1). 

(iv) The sixty (60) days of credit authorized by this subdivision 
(a)(2)(C) shall apply to any inmate who successfully completes an 
evidence-based, intensive residential substance use disorder treatment 
therapeutic community program of at least nine (9) months in the 
department on or after July 1, 2018. 

(D) No inmate shall have the right to any such time credits, nor shall 
any inmate have the right to participate in any particular program, and 
may be transferred from one (1) assignment to another without cause. 
This section shall also apply to any inmate sentenced to the department of 
correction who is being held on a contract basis by a private correctional 
corporation. 

(3) Sentence credits shall not be earned or credited automatically, but 
rather shall be awarded on a monthly basis to an inmate at the discretion of 
the responsible warden in accordance with the criteria established by the 
department, and only after receipt by the warden of written documentation 
evidencing the inmate’s good institutional behavior or satisfactory program 
performance or both. 

(4) Sentence credits may not be awarded toward a period of less than one 
(1) calendar month or for any month in which an inmate commits a Class A 
disciplinary offense of which the inmate is found guilty. No sentence credits 
for good institutional behavior may be awarded for any month in which an 
inmate commits any disciplinary offense of which the inmate is found guilty. 

(5) An inmate may be deprived of those sentence credits previously 
awarded pursuant to this section only for the commission of any major 
infraction designated by the department as a Class A disciplinary offense, 
including, but not limited to, rape, arson, riot, escape or assault with a 
deadly weapon, or refusal to participate in an assignment. 
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(6) The refusal of an inmate to participate in any assigned work, educa- 
tional or vocational training program shall constitute a disciplinary offense 
for which the inmate can be penalized by the loss of sentence credits 
previously awarded. 

(7) Sentence credits shall not be earned or credited to any inmates 
classified as maximum security or being held in punitive segregation. 

(b) The allowances that can be awarded pursuant to this section shall be 
referred to as inmate sentence reduction credits and shall affect release 
eligibility and sentence expiration dates in the same manner as time credits 
affected parole eligibility and sentence expiration dates prior to September 1, 
1980. 

(c)(1) Any provision of title 40, chapter 35 to the contrary notwithstanding, 

persons convicted under that chapter may be awarded sentence reduction 

credits as set forth in this section. 

(2) Any provision of titles 39 and 40 to the contrary notwithstanding, all 
persons who commit Class X felonies on or after December 11, 1985, shall be 
eligible for the sentence reduction credits authorized by this section. 

(3) Any person who committed a felony, including any Class X felony, prior 
to December 11, 1985, may become eligible for the sentence reduction credits 
authorized by this section by signing a waiver, in writing, of the right to 
serve the sentence under the law in effect at the time the crime was 
committed. However, sentence reduction credits authorized by this section 
may be awarded only for conduct or performance from and after the date a 
person becomes eligible under this subsection (c). 

(d) Sentence reduction credits for good institutional behavior as authorized 
by this section shall likewise apply in accordance with the terms of this section, 
and under the criteria, rules and regulations established by the department, to 
all felony offenders serving sentences of one (1) or more years in local jails or 
workhouses and to all inmates serving time in county jails or workhouses 
because the inmate’s commitment to the department has been delayed due to 
invocation of the governor’s emergency overcrowding powers or through an 
injunction from a federal court restricting the intake of inmates into the 
department. When this section is applied to those offenders, references to 
“warden” in this part shall be deemed references to the superintendent or 
jailer, as appropriate. Such felony offenders shall not be eligible to receive any 
other sentence credits for good institutional behavior; provided, that, in 
addition to the sentence reduction credits for good institutional behavior as 
authorized by this section, such felony offenders may receive any credits for 
which they are eligible under chapter 2 of this title for work performed or 
satisfactory performance of job, educational or vocational programs. 

(e)(1) Sentence reduction credits for good institutional behavior as autho- 

rized by this section shall also be awarded to all convicted felons for the time 

incarcerated prior to the imposition of sentence. The total credit to which a 

convicted felon may be entitled shall be calculated by determining the 

number of days actually served in jail prior to imposition of sentence and by 
adding to that number the sentence reduction credits awarded for good 
institutional behavior, if any, based upon the number of days served. 

(2) The sentence reduction credits authorized by subdivision (e)(1) shall 
be awarded at the rate of eight (8) days for each month served prior to 
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imposition of sentence unless there is an objection filed by the superinten- 
dent or jailer. If the superintendent or jailer objects to the number of 
sentence reduction credits awarded to a particular felon, the superintendent 
or jailer shall provide written documentation to the department stating the 
objection and the number of sentence credits, if any, the felon should be 
awarded. If an objection is filed in accordance with this subdivision (e)(2), the 
department shall adjust the number of sentence reduction credits awarded 
to conform to the number recommended in the superintendent’s or jailer’s 
written objection. 

(3) Notwithstanding the fact that in the absence of an objection from the 

superintendent or jailer the sentence reduction credits authorized by this 
subsection (e) are awarded automatically, no convicted felon shall have a 
right to the credits nor shall the felon have a right to appeal the superin- 
tendent’s or jailer’s determination concerning the number of sentence 
reduction credits a particular felon should be awarded as set out in the 
superintendent’s or jailer’s written objection to the department. 
(f)(1) Except as provided in subdivision (f)(2), an inmate serving a misde- 
meanor sentence in a county jail, workhouse or other local facility who 
exhibits good institutional behavior or who exhibits satisfactory perfor- 
mance within a program shall be awarded inmate sentence reduction credits 
toward the inmate’s release and expiration dates at the same rate and in the 
same manner as is provided in this section for inmates serving felony 
sentences. 

(2) If an inmate is serving a misdemeanor sentence in a local facility that 
awards sentence credits at a different rate than provided by this section for 
felons, the inmate may elect to receive the sentence credits either under the 
system provided in this section for felons or under the system in effect at the 
local facility. 

(3) In no event may an inmate receive credits cumulatively under both 
systems or receive credits at a rate that is less than that provided by this 
section for felons. 

(4) In imposing a misdemeanor sentence, the court shall fix a percentage 
of the sentence that an inmate shall serve before release from confinement. 
After service of that percentage and allowance for credits authorized in this 
section, the defendant shall be released from confinement. The percentage 
shall be expressed as thirty percent (30%), forty percent (40%), fifty percent 
(50%), sixty percent (60%), seventy percent (70%), eighty percent (80%), 
ninety percent (90%) or one hundred percent (100%). In no event shall the 
application of sentence credits result in more than a twenty-five percent 
(25%) reduction in the inmate’s release percentage. 

(g) The department is authorized to continue the application of the previ- 
ously enacted sentence credit systems formerly codified in §§ 41-21-212 
[repealed], 41-21-213 [repealed], 41-21-214 [repealed], 41-21-215 [repealed], 
41-21-228 [repealed], 41-21-229 [repealed], 41-21-230 [repealed], 41-21-231 
[repealed], 41-21-232 [repealed] and 41-21-233 [repealed], to any inmates to 
whom they currently apply and who do not sign written waivers as provided in 
subsection (c). Any sentence credits earned or awarded under previously 
enacted systems shall continue to remain in full force and effect unless and 
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until they are taken away in accordance with the procedures established by the 
previously enacted systems. 

(h) Nothing in this section shall operate to reduce the minimum sentence of 
a person convicted of the offense of driving under the influence of an intoxicant 
as prohibited by §§ 55-10-401 and 55-10-402. 

(i) Notwithstanding any other law to the contrary, no sentence credits 
authorized by this section or any other law, nor a sentence contract authorized 
by §§ 40-28-115, 40-28-116, 40-34-103 and 40-35-501 or any other law, shall 
have the effect of reducing the amount of time an inmate must serve before the 
inmate’s earliest release eligibility date, undiminished by any sentence credits, 
by more than thirty-five percent (35%). For inmates sentenced for offenses 
committed on or after January 1, 1988, no sentence credits or sentence contract 
shall have the effect of reducing the amount of time an inmate must serve 
before the inmate’s earliest release eligibility date, undiminished by the 
sentence credits, by more than thirty percent (30%). 

(j) As used in this section, “sentence credits” includes any credit, whether 
called that or not, that results in a reduction of the amount of time an inmate 
must serve on the original sentence or sentences. This section shall not be 
applicable when the powers granted pursuant to this title are in effect to 


reduce prison overcrowding. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 5, §§ 12, 52; 
1988, ch. 599, § 1; 1989, ch. 42, § 1; 1997, ch. 
356,'8, 1; 2006, ch. 624; § 1; 2007, ch: 350, § 1; 
2013, ch. 154, § 41; 2016, ch. 794, § 1; 2018, ch. 
1040, § 11. 


Compiler’s Notes. 

The Sentencing Reform Act of 1989 in effect 
repealed the Class X Felonies Act of 1979. 

Acts 1989, Ch. 42, § 2 provided that the 
amendment by that act applied to all persons 
incarcerated on March 28, 1989, while awaiting 
imposition of sentence. 

Title 39, referred to in this section, was 
repealed and reenacted by Acts 1989, ch. 591. 

The sections of title 41, ch. 21, referred to in 
this section, were repealed by Acts 1989, ch. 
591. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

The former last sentence of (i), which read: 


“The sentencing commission shall review the 
effect of these provisions as part of its duties 
under law.”, was deleted by the code commis- 
sion, since the sentencing commission termi- 
nated June 30, 1995. 

According to State v. Palmer, 902 S.W.2d 391, 
subdivision (f)(4) directly conflicts with §§ 40- 
35-104, 40-35-117, and 40-35-302; and accord- 
ing to that case, a statute is implicitly repealed 
by a subsequent statute if the two statutes are 
in irreconcilable conflict. 


Cross-References. 
Classification of felonies, § 40-35-110. 


Attorney General Opinions. 

Sentence credits for inmates of county jails or 
workhouses, OAG 96-061, 1996 Tenn. AG 
LEXIS 68 (4/4/96). 

Board of probation and parole has no author- 
ity to remove sentence credits earned in local 
jail or workhouse pursuant to T.C.A. §§ 41-2- 
123, 41-2-146, 41-2-147 or 41-21-236, OAG 05- 
031 (3/29/05) 2005 Tenn. AG LEXIS 31. 


NOTES TO DECISIONS 


Analysis 


. Implied Repeal. 

. Calculation of Credits. 

. Disciplinary or Classification Decisions. 
Parole. 

. dail Credit. 


. Implied Repeal. 
T.C.A. § 41-21-236(f)(4), pertaining to sen- 


tencing for misdemeanors, is repealed by impli- 
cation by T.C.A. §§ 40-35-104 and 40-35-117, 
and has no further application to misdemeanor 
offender sentencing. State v. Palmer, 902 
S.W.2d 391, 1995 Tenn. LEXIS 307 (Tenn. 
1995). 


2. Calculation of Credits. 
An inmate was not entitled to earn credit 


41-21-237 


against his parole eligibility date retroactively 
to the date of his incarceration, but could earn 
credit only from the date of signing a waiver 
pursuant to T.C.A. § 41-21-236. Henderson v. 
Lutche, 938 S.W.2d 428, 1996 Tenn. App. 
LEXIS 571 (Tenn. Ct. App. 1996). 


3. Disciplinary or Classification Deci- 
sions. 

Because T.C.A. § 41-21-236(a)(2) does not 
create a right to earn credits, there is no right 
to due process in connection with disciplinary 
or classification decisions that have such an 
uncertain effect on a particular inmate’s re- 
lease. Drummer v. Luttrell, 75 F. Supp. 2d 796, 
1999 U.S. Dist. LEXIS 18189 (W.D. Tenn. 
1999), affd without opinion, 234 F.3d 1268, 
2000 U.S. App. LEXIS 35191 (6th Cir. Tenn. 
2000), affd, — F.3d —, — FED App. (6th Cir.) 
—, 2000 U.S. App. LEXIS 28005 (6th Cir. Tenn. 
Nov. 1, 2000). 


4, Parole. 

Where defendant should have been sen- 
tenced according to the Class X Felonies Act of 
1979 for aggravated kidnapping, the sentence 
imposed was void and the defendant was eli- 
gible to receive credits pursuant to T.C.A. § 41- 
21-236(c)(3). Dixon v. Holland, 70 S.W.3d 38, 
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2002 Tenn. LEXIS 143 (Tenn. 2002), super- 
seded by statute as stated in, Frazier v. State, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 810 
(Tenn. Crim. App. Sept. 3, 2008). 

Supreme court granted inmate’s petition for 
writ of habeas corpus because the inmate’s 
sentence was illegal and void; the inmate en- 
tered a guilty plea to child rape, and he could 
not be granted early release; the sentence was 
required to be served day by day. Smith v. 
Lewis, 202 S.W.3d 124, 2006 Tenn. LEXIS 837 
(Tenn. 2006). 


5. Jail Credit. 

Claims for post-judgment jail credit were not 
cognizable habeas corpus claims because the 
proper avenue to address post-judgment jail 
credit for prisoners was through the Tennessee 
Department of Correction (TDOC) administra- 
tively; under the Sentencing Act, T.C.A. § 40- 
35-501(c) and T.C.A. §§ 40-23-1138 and 41-21- 
236, the TDOC had authority over its prisoners 
regardless of whether they were housed in a 
local detention facility, including the authority 
to compute and apply post-judgment jail credit. 
Yates v. Parker, 371 S.W.3d 152, 2012 Tenn. 
Crim. App. LEXIS 29 (Tenn. Crim. App. Jan. 
13, 2012), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 242 (Tenn. Apr. 12, 2012). 


41-21-237. Charges assessed against inmates for services provided by 


state. 


(a) The commissioner of correction is authorized to assess nonindigent 
inmates reasonable charges for the housing, board, health care, education, 
vocational training and treatment services provided to them by this state. The 
inmate shall be notified of the amount of any assessment. 

(b) The charges assessed against an inmate pursuant to subsection (a) may 
be deducted directly from the inmate’s institutional trust fund account without 
the inmate’s consent; provided, that the inmate is notified of the amount so 
deducted and the charges to which it has been applied. 

(c) The commissioner shall, on a quarterly basis, provide each inmate with 
a statement detailing all deposits into, withdrawals from and balance remain- 
ing in the inmate’s institutional trust fund account during the preceding three 


(3) months. 


History. 
Acts 1992, ch. 1022, § 4. 


41-21-238. Educational and vocational training plan — Documenta- 
tion. 


(a) In addition to the education plan authorized by § 41-21-509, the 
commissioner of education, with the assistance of the commissioner of correc- 
tion and a representative from the board of regents and the University of 
Tennessee system, shall by January 1, 1995, formulate a plan to increase the 
educational and vocational opportunities currently available to inmates in the 
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custody of the department of correction. This plan shall emphasize basic 
educational skills such as reading and writing, but shall also include possible 
use of existing community colleges and vocational schools for inmates who are 
acceptable security risks and are in need of a marketable free-work skill that 
cannot be obtained within the confines of a correctional institution. 

(b) Upon implementation of the plan, the commissioner of correction, with 
the assistance of the board of parole, shall monitor and document the 
effectiveness of the plan. Documentation shall include: 

(1) The number of inmates who participate; 

(2) The amount of improvement in educational or vocational skills 
achieved by the participating inmates; 

(3) The percentage of participating inmates able to obtain employment 
upon their release from custody; and 

(4) The recidivism rate of inmates who participated in the plan. 

(c) The results of the monitoring of the plan, as well as any recommenda- 
tions for improving the plan, shall, on an annual basis, be submitted to the 
state and local government and education committees of the senate, the 
education committee of the house of representatives, and the committee of the 
house of representatives having oversight over corrections for review. 


History. 

Acts 1994, ch. 730, § 1; 1998, ch. 1049, § 63; 
2011, ch. 410, § 2(d), (e); 2013, ch. 236, § 64; 
2015, ch. 182, § 6; 2019, ch. 345, § 65. 


Code Commission Notes. The former last 
sentence in subsection (b), regarding the initial 
date by which legislation should be submitted 
to the committees to fund and make the plan 
operational, was deleted as obsolete by the code 
commission in 2006. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 


ferred to in subsection (b), are deemed refer- 
ences to the board of parole. 


Amendments. 

The 2019 amendment, in (c), substituted “the 
state and local government and education com- 
mittees of the senate, the education committee 
of the house of representatives, and the com- 
mittee of the house of representatives having 
oversight over corrections” for “the state and 
local government committee of the senate, the 
state government committee of the house of 
representatives, the education committee of the 
senate and the education administration and 
planning committee of the house of representa- 
tives”. 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


Cross-References. 
Parole determinations, § 40-35-5083. 


41-21-239. Work release or furlough of dangerous inmates — Notice to 
law enforcement officials. 


If a person under the custody of the department of correction has been 
convicted of a homicide offense or aggravated rape or rape, the commissioner 
shall notify the appropriate chief of police or sheriff when the person is 
released from custody on work release or furlough or is otherwise allowed to 
leave the grounds of the penitentiary and work in the community, whether or 
not the work is supervised or unsupervised. The chief of police or sheriff, or 
both if the political subdivision to which the person is released has both 
officials, shall be notified at least five (5) days prior to the date the person will 
be released or allowed to leave the grounds of the penitentiary to work in the 
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community. The notice shall contain: 
(1) The name of the inmate; ; 
(2) The nature of the crime the inmate committed; 
(3) The name of the company and address of the site where the inmate 
will be working, excluding those working on highway crews; 
(4) The address where the inmate will be staying on furlough; and 
(5) The length of the furlough. 


History. 
Acts 1994, ch. 865, § 1. 


41-21-240. Notification to victims of inmate’s release. 


(a) At least ninety (90) days prior to the date an inmate serving a felony 
sentence of two (2) or more years in a facility operated by or under contract 
with the department of correction is scheduled to be released by reason of 
expiration of that inmate’s sentence, any victim or victim’s representative who 
complies with subsection (b) shall be given notice by the department of the 
tentative date of the inmate’s scheduled release and that the date is subject to 
change as a result of the award or loss of sentence credits and other factors. 
The notice required by this section shall be in writing, unless the victim or 
victim’s representative is registered with the state’s electronic victim notifica- 
tion system, in which case the notice shall be communicated to the victim or 
victim’s representative by the method or methods indicated by the registration 
in the system. The department’s responsibility to provide this notice at least 
ninety (90) days prior to the tentative date of the inmate’s scheduled release 
upon expiration is contingent upon the department’s receipt of all relevant 
sentencing information within that time period. 

(b) In order for a victim or victim’s representative to be notified as provided 
in subsection (a), the victim or victim’s representative must either send the 
department a written statement requesting notification and providing the 
address at which notification is to be made or register with the state’s 
electronic victim notification system and specify the method or methods 
available within the system for communication of the notice. At any time a 
victim or victim’s representative may withdraw a request for notification by 
sending the department a written notarized statement that the request for 
notification is withdrawn or, if the victim or victim’s representative is regis- 
tered with the state’s electronic victim notification system, by cancelling that 
registration in the system. 

(c) Pursuant to subsection (b), the notification required by subsection (a) 
shall be sent to the address provided by the victim or victim’s representative if 
the notification is requested by written statement, or shall be communicated to 
the victim or victim’s representative by the method or methods indicated by 
the registration in the state’s electronic victim notification system if the victim 
or victim’s representative is registered with that system. It is the responsibility 
of the victim or the victim’s representative to provide the department with a 
current mailing address or other means of communication indicated in the 
electronic victim notification system registration. 

(d)(1) Any identifying information concerning a crime victim or a crime 
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victim’s representative who has been notified or requested that notification 
be provided to the victim or the victim’s representative pursuant to this 
section shall be confidential. 

(2) For purposes of subdivision (d)(1), “identifying information” means the 
name, home and work addresses, telephone numbers and social security 
number of the person being notified or requesting that notification be 
provided. 


History. section shall apply to all requests for notifica- 
Acts 1996, ch. 709, § 1; 2009, ch. 176, § 3; tion made on or after July 1, 1996. 


2018, ch. 598, §§ 4-6. 
Cross-References. 


Compiler’s Notes. Confidentiality of public records, § 10-7-504. 
Acts 1996, ch. 709, § 3 provided that this 


41-21-241. [Transferred.| 


Compiler’s Notes. concerning sexual contact with inmates, was 
Former § 41-21-241 (Acts 1997, ch. 388,§ 1), transferred to § 39-16-408 in 2006. 


41-21-242. Notice of release of certain felons from correctional facili- 
ties. 


(a) The department of correction shall provide or contract with a private 
entity to provide, to members of the public who have made a notification 
request, notification of the release of an inmate serving a felony sentence of two 
(2) or more years from a facility operated by or under contract with the 
department or from a county jail or workhouse. The jailer or chief administra- 
tor, or a person designated by the jailer or chief administrator, of a county jail 
or workhouse shall make available to the department, or any private entity 
under contract with the department, the information necessary to implement 
this section in a timely manner. The department or the private entity under 
contract with the department shall be responsible for retrieving the informa- 
tion and notifying the requester in accordance with regulations promulgated 
by the department. 

(b) The department shall promulgate rules in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, to implement 
this section. 

(c)(1) Any identifying information concerning a person who has received 

notification pursuant to this section shall be confidential. 

(2) For purposes of subdivision (c)(1), “identifying information” means the 
name, home and work addresses, telephone numbers and social security 
number of the person being notified or requesting that notification be 
provided. 


History. Notice of release of certain juvenile offenders, 
Acts 1998, ch. 968, § 1; 2009, ch. 176, § 4. § 37-5-123. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
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41-21-243. Family Visitation and Crime Reduction Act. 


(a) This section shall be known and may be cited as the “Family Visitation 
and Crime Reduction Act.” 

(b) The general assembly finds that maintaining an inmate’s family and 
community relationships is an important correctional resource that can 
improve an inmate’s behavior in the correctional facility, and upon an inmate’s 
release from a correctional facility, assist in reducing recidivism. 

(c) The department shall maintain a visitation program. Policies may 
include a system for prior approval of visitors and restrictions on visitation 
deemed appropriate by the commissioner. Each state institution shall have an 
area designated for visitation. The commissioner of correction shall have the 
authority to suspend visitation in the event of emergency circumstances as 
defined in department of correction policies. 

(d) The department of correction shall provide, at designated visitation 
areas for approved visitors in each state correctional facility, information 
relating to applicable visiting regulations, dress codes and visiting procedures. 
Visitors not complying with applicable visiting regulations, dress codes and 
visiting procedures may be denied the privilege to visit in accordance with 
department policy. 

(e) Correctional officers assigned to visitation areas shall receive training on 
effective communication with family members and children of inmates, for the 
purpose of improving the quality of family visitation. 

(f) The department of correction is encouraged to provide an area for child 
visitors. 

(g) The department of correction shall report at least annually to the state 
and local government committee of the senate and committee of the house of 
representatives having oversight over corrections concerning the department’s 
progress on implementing procedures and services that enhance, improve and 
encourage visitation. 


History. 
Acts 2002, ch. 725, § 1; 2011, ch. 410, § 2(f); 
2018, ch. 236, § 64; 2019, ch. 345, § 66. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


Amendments. 

The 2019 amendment substituted “commit- 
tee of the house of representatives having over- 
sight over corrections” for “state government 
committee of the house of representatives” in 


(g). 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


41-21-244. Study and audit of number of incarcerated nonviolent 
offenders who have not been convicted. 


The comptroller of the treasury is urged to study and audit the department 
of correction concerning the number of nonviolent offenders incarcerated in 
correctional institutions of the department of correction who have been 
incarcerated for offenses for which they have not been convicted. The general 
assembly requests that, if any such study and audit are undertaken, the 
comptroller of the treasury report to the state and local government committee 
of the senate and the state government committee of the house of representa- 
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tives concerning such study and audit on or before the date of the submission 
of the next regularly scheduled audit of the department of correction. 


History. prohibition against establishment of a special 

Acts 2010, ch. 823, § 1; 2011, ch. 410, § 2(g); committee if there is a standing committee on 
2013, ch. 236, § 64. the same subject, please refer to Acts 2011, ch. 
Compiler’s Notes. at 


For the Preamble to the act concerning the 


PART 3 


SERVICE OF PROCESS ON AND TESTIMONY OF 
INMATES 


41-21-301. Process in civil actions. 


Process in a civil action against an inmate in the penitentiary may be served 
by the proper officer, in the presence of the warden or the assistant warden, 
and returned as in other cases. 


History. Service of process, courts of general sessions, 
Code 1858, § 5549; Shan., § 7571; Code title 16, ch. 15, part 9. 


1932, § 12169; T.C.A. (orig. ed.), § 41-601. 
Law Reviews. 


Cross-References. Tennessee Civil Disabilities: A Systemic Ap- 
‘ Bills in chancery, process, title 21, ch. 1, part proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


Civil procedure, process, title 20, ch. 2. 


41-21-302. Right to counsel. 


If a bill or petition is filed against an inmate in any court having jurisdiction, 
or any interrogatories propounded to the inmate as a party to the suit, that 
require to be answered, the inmate may be allowed the aid of counsel to 
prepare an answer. 


History. 
Code 1858, § 5550; Shan., § 7572; Code 
1932, § 12170; T.C.A. (orig. ed.), § 41-602. 


41-21-303. Return on failure to answer. 


If the inmate declines to answer the bill, petition or interrogatories after 
they have been read over and explained by the officer executing them, in the 
presence of the warden or the assistant warden, the officer may make the 
return accordingly, whereupon the bill, petition or interrogatories, so far as the 
inmate is concerned, shall be taken for confessed as true and proceedings had 
as usual in such cases. 


History. 
Code 1858, § 5551; Shan., § 7573; Code 
1932, § 12171; T.C.A. (orig. ed.), § 41-603. 


41-21-304 


41-21-304. Depositions. 
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(a) In no civil case can an inmate be removed from the penitentiary to give 
personal attendance at court, but testimony may be taken by deposition, as in 
other cases, the party seeking the testimony being required to make affidavit 
that the inmate is a material witness in the cause. 

(b) The defendant in a state prosecution may, in like manner, take the 
testimony of a inmate in the defendant’s behalf, notice being given to the 
district attorney general of the time of taking the deposition. | 


History. 
Code 1858, §§ 5552, 5553 (deriv. Acts 1829, 
ch. 38, § 33); Shan., §§ 7574, 7575; Code 1932, 


§§ 12172, 12173; modified; T.C.A. (orig. ed.), 
§§ 41-604, 41-605. 


NOTES TO DECISIONS 


1. Attendance of Prisoner. 

Despite the absolute language of T.C.A. § 41- 
21-304, relevant case law supports the proposi- 
tion that the constitutional rights to due pro- 
cess and reasonable access to the courts may 
sometimes require that a party litigant be per- 
sonally present in court, even if the litigant is 
incarcerated. Knight v. Knight, 11 S.W.3d 898, 


1999 Tenn. App. LEXIS 279 (Tenn. Ct. App. Apr. 
21, 1999). 

The question of whether to permit a prisoner/ 
litigant in a civil suit to be physically present is 
within the trial court’s sound discretion. Knight 
v. Knight, 11 S.W.3d 898, 1999 Tenn. App. 
LEXIS 279 (Tenn. Ct. App. Apr. 21, 1999). 


41-21-305. Writ for appearance to testify in criminal case. 


Whenever the presiding judge of any court has reason to believe that the 
evidence of an inmate is necessary in any criminal proceedings and that other 
evidence cannot be obtained on behalf of the state or of the defendant, the 
presiding judge shall order a writ to be issued directing the warden of the 
penitentiary to bring the body of the inmate before the court, on a day to be 
named in the writ, to give testimony for the state or for the defendant in such 
case. 


History. 
Code 1858, § 5554; Shan., § 7576; Code 
1932, § 12174; Acts 1965, ch. 81, § 1; T.C.A. 


Prisoner as witness in criminal proceedings 
outside state in which incarcerated, § 40-17- 
211. 


(orig. ed.), § 41-606. 


Cross-References. 
Federal prisoner as witness in state criminal 
proceedings, § 40-17-212. 


41-21-306. Warden’s duty to produce witness. 


It is the duty of the warden, upon the service of the writ provided for in 
§ 41-21-305, to have the inmate before the court on the day specified, for which 
purpose the warden may employ a trustworthy deputy and a sufficient guard, 
who are entitled to the same compensation for each day’s travel and atten- 
dance on court as is allowed sheriffs and guards for the removal of inmates to 
the penitentiary. 


History. 
Code 1858, § 5555; Shan., § 7577; Code 
1932, § 12175; T.C.A. (orig. ed.), § 41-607. 


Cross-References. 
Federal prisoner as witness in state criminal 
proceedings, § 40-17-212. 
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Prisoner as witness in criminal proceedings 
outside state in which incarcerated, § 40-17- 
2il: 


41-21-307. Warden’s powers in removing inmates to and from court. 


The warden of the penitentiary, in removing inmates to and from the 
penitentiary under an order of court, has the same power as the sheriff in 
removing inmates to the penitentiary. 


History. Prisoner as witness in criminal proceedings 
Code 1858, § 5548; Shan., § 7570;mod.Code outside state in which incarcerated, § 40-17- 
1932, § 12168; T.C.A. (orig. ed.), § 41-608. 211. 
" Sheriff's powers on removal, §§ 40-23-108 — 
Cross-References. 40-23-110. 


Federal prisoner as witness in state criminal 
proceedings, § 40-17-212. 


41-21-308. Keeping prisoner in jail en route. 


The sheriff or jailer of the county in which the court is held, or of any county 
through which the inmate is required to pass, shall receive and safely keep the 
inmate in the county jail, during travel and attendance, if required to do so by 
the persons in charge of the inmate, for which they shall be allowed the legal 
charge for keeping inmates. 


History. Prisoner as witness in criminal proceedings 
Code 1858, § 5556; Shan., § 7578; Code outside state in which incarcerated, § 40-17- 
1932, § 12176; T.C.A. (orig. ed.), § 41-609. 911. 


Cross-References. 
Federal prisoner as witness in state criminal 
proceedings, § 40-17-212. 


41-21-309. Return to penitentiary after testifying. 


When an inmate has testified, the deputy and guard shall return the inmate 
to the penitentiary with all convenient speed. 


History. Prisoner as witness in criminal proceedings 
Code 1858, § 5557; Shan., § 7579; Code outside state in which incarcerated, § 40-17- 
1932, § 12177; T.C.A. (orig. ed.), § 41-610. Ane 


Cross-References. 
Federal prisoner as witness in state criminal 
proceedings, § 40-17-212. 


41-21-310. Liability for escape en route. 


The inmate, deputy and guard, in going from and to the penitentiary, and 
while remaining at the court, are respectively liable for an escape or attempt 
to escape under part 4 of this chapter, §§ 39-12-1038, 39-13-304, 39-16-201, 
39-16-402, 39-16-403, and title 39, chapter 16, part 6, in the same manner as 
they would have been if the inmate were in the penitentiary under their 
custody. 


History. 1932, § 12178; T.C.A. (orig. ed.), § 41-611; Acts 
Code 1858, § 5558; Shan., § 7580; Code 1996, ch. 675, § 41. 
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Cross-References. Prisoner as witness in criminal proceedings 
Federal prisoner as witness in state criminal outside state in which incarcerated, § 40-17- 
proceedings, § 40-17-212. 211. % 
PART 4 


PUNISHMENT OF INMATES 


41-21-401. Defense against violence or attempt to escape. 


When personal violence is offered by a inmate to an officer, employee or to 
another inmate, or when an attempt is made to escape, or to do injury to the 
building, or any material, implements, etc., those officers and employees are 
authorized to use all necessary means of defense and to secure the person of 
the offender. 


History. § 25); Shan., § 7542; Code 1932, § 12140; 
Code 1858, § 5523 (deriv. Acts 1829, ch. 38, T.C.A. (orig. ed.), § 41-706. 


41-21-402. Solitary confinement. 


(a) Any inmate who neglects or refuses to perform the labor assigned, 
willfully injures any of the materials, implements or tools, engages in conver- 
sation with any other inmate or in any other manner violates any of the 
regulations of the penitentiary, may be punished by solitary confinement for a 
period not exceeding thirty (30) days for each offense, at the discretion of the 
warden or the person acting in the warden’s place. 

(b) Every inmate punished by solitary confinement shall be shut up in a cell 
and fed with bread and water only during solitary confinement, unless the 
physician certifies to the warden that the health of the inmate requires other 
diet. 


History. Law Reviews. 

Code 1858, §§ 5518, 5519 (deriv. Acts 1829, Administrative Decisions in Prisons: Are 
ch. 38, § 25); Shan., §§ 7537, 7538; Code 1932, Prisoners Entitled to Procedural Due Process? 
§§ 12136, 12137; T.C.A. (orig. ed.), §§ 41-707, (Lee Freudberg), 2 Mem. St. U.L. Rev. 85 
41-719. (1972). 


NOTES TO DECISIONS 


1. Constitutionality. States Constitution. Hancock v. Avery, 301 F. 
Confinement of prisoner in “dry cell” under Supp. 786, 1969 U.S. Dist. LEXIS 9971 (M.D. 

conditions of harshness and cruelty, is a viola- Tenn. 1969). 

tion of the eighth amendment of the United 


41-21-403. Report of inmates in solitary. 


It is the duty of the warden to report immediately to the commissioner of 
correction the name of each person committed to solitary confinement, with a 
statement of the nature of the person’s offense, the date of confinement and the 
period for which committed, which report shall be filed and recorded. 


History. § 21; impl. am. Acts 1897, ch. 125, § 1; impl. 
Code 1858, § 5521 (deriv. Acts 1829, ch. 38, am. Acts 1915, ch. 20, § 9; Shan., § 7540; impl. 
§ 25); impl. am. Acts 1895 (Ex. Sess.), ch. 7, am. Acts 1919, ch. 39, §§ 1, 2; impl. am. Acts 
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1923, ch. 7, § 42; Code 1932, § 12139; impl. 
am. Acts 1955, ch. 102, § 1; T.C.A. (orig. ed.), 
§ 41-720. 


41-21-404. Unauthorized means of punishment. 


No inmate shall be punished in any other way than is provided in this title, 
except by the authority of the commissioner of correction. 


History. § 7539; impl. am. Acts 1919, ch. 39, 8§ 1, 2; 

Code 1858, § 5520; impl. am. Acts 1895 (Ex. impl. am. Acts 1923, ch. 7, § 42; Code 1932, 
Sess.), ch. 7, § 21; impl. am. Acts 1897, ch. 125, § 12138; impl. am. Acts 1955, ch. 102, § 1; 
§ 1; impl. am. Acts 1915, ch. 20, § 9; Shan., T.C.A. (orig. ed.), § 41-721. 


NOTES TO DECISIONS 


1. Board Must Authorize Punishment. punishment in each particular case. Boone v. 
The warden of the penitentiary has no power State, 76 Tenn. 739, 1882 Tenn. LEXIS 3 

to inflict corporal punishment unless the board (1882). 

of inspectors in its discretion authorizes such 


41-21-405. Self-inflicted wounds by inmate to escape labor — Punish- 
ment. 


If any person confined in the penitentiary, in a county workhouse, a city or 
county jail or any other penal institution, upon any charge of or conviction of 
any criminal offense, by any means or method willfully inflicts any wound 
upon such inmate’s own person for the purpose of or with the effect of 
rendering the inmate unfit for or incapable of performing any labor assigned, 
the inmate may be confined in solitary confinement or subject to such other 
punishment, not inconsistent with humanity, as may be deemed necessary by 
the warden, sheriff or commissioners for the government and control of the 
inmates. Inmates who are placed in solitary confinement or who are hospital- 
ized as a result of any self-inflicted wounds shall receive no credit for the time 
so spent. 


History. see Survey (Robert E. Kendrick), 12 Vand. L. 
Acts 1959, ch. 76, § 1; T.C.A., § 41-723. Rev. 1131 (1959). 


Law Reviews. 
Criminal Law and Procedure — 1959 Tennes- 


41-21-406. Inmates as witnesses against each other. 


The inmates in the penitentiary shall be competent witnesses against each 
other in all prosecutions under §§ 39-12-101, 39-13-304, 39-16-201, 39-16-402, 
39-16-4038, 39-16-605 — 39-16-607, 39-17-302, 39-17-303, chapter 1, part 1 of 
this title, parts 1-4 of this chapter and chapter 22, parts 1 and 2 of this title. 


41-21-407 


History. 

Code 1858, § 5559 (deriv. Acts 1829, ch. 38, 
§ 32); Shan., § 7581; Code 1932, § 12179; 
T.C.A. (orig. ed.), § 41-717; Acts 1996, ch. 675, 
§ 42. 


Cross-References. 

Federal prisoner as witness in state criminal 
proceedings, § 40-17-212. 

Prisoner as witness in criminal proceedings 
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outside state in which incarcerated, § 40-17- 
211. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, § 7. 


ca 


Law Reviews. 
Infamy as Ground of Disqualification in Ten- 
nessee, 22 Tenn. L. Rev. 554 (1953). 


NOTES TO DECISIONS 


1. Not Applicable to Workhouse Prison- 
ers. 

Prisoners in county workhouse who had been 
convicted of infamous crimes were not compe- 
tent to testify in trial of defendant, a fellow 
prisoner, by virtue of this section, as prisoners 


were not confined to penitentiary. Hambrick v. 
State, 181 Tenn. 544, 181 S.W.2d 957, 1944 
Tenn. LEXIS 275 (1944), cert. denied, Ham- 
brick v. Tennessee, 323 U.S. 787, 65 S. Ct. 277, 
89 L. Ed. 628, 1944 U.S. LEXIS 41 (1944). 


41-21-407. Evidence of former convictions. 


Upon the trial, copies of the records transmitted to the warden of the 
penitentiary relative to the former trial of inmates, shall be presumptive 


evidence of the former conviction. 


History. 
Code 1858, § 5538 (deriv. Acts 1829, ch. 38, 


§ 30); Shan., § 7557; Code 1932, § 12156; 
T.C.A. (orig. ed.), § 41-718. 


NOTES TO DECISIONS 


Analysis 


1. Error in Recordation. 
2. Alternative Methods. 


1. Error in Recordation. 

Where judgment in rape case was not en- 
tered on court’s minutes, and defendant es- 
caped from prison before the error was cor- 
rected, invalidity of judgment did not negate 
subsequent conviction for escape, since it did 
not change lawful nature of custody, as evi- 
denced by court’s transfer order, from which 


defendant escaped. Chisom v. State, 539 S.W.2d 
831, 1976 Tenn. Crim. App. LEXIS 386 (Tenn. 
Crim. App. 1976). 


2. Alternative Methods. 

Alternative method of evidencing former con- 
victions provided in this section does not de- 
tract from the authority of court minutes to 
show underlying judgment and sentence in 
prosecution for escape. Ray v. State, 577 S.W.2d 
681, 1978 Tenn. Crim. App. LEXIS 280 (Tenn. 
Crim. App. 1978). 


41-21-408. Reports of violence within correctional facilities. 


(a)(1) The warden or chief administrative officer of each correctional facility 
owned or operated by the department of correction shall forward a report 
detailing all acts of violence committed by or against any guard, employee or 
inmate in the facility to the district attorney general of the judicial district 


in which the violent act occurred. 


(2) The report shall include, as to each act of violence, a copy of any 
internal investigation report prepared, the results of any disciplinary 
committee hearing and any disciplinary action taken concerning the act of 


violence. 


(b) If the release of the information would endanger or compromise the 
security of any inmate or the security of the institution, the warden or chief 
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administrative officer shall have the discretion to classify the information and 
maintain the confidentiality of the information. 


History. Cross-References. 
Acts 1982, ch. 659, § 1; T.C.A., § 41-728. Confidentiality of public records, § 10-7-504. 
PART 5 


PRISONER REHABILITATION ACT OF 1970 


41-21-501. Short title. 


This part shall be known and may be cited as the “Prisoner Rehabilitation 
Act of 1970.” 


History. 
Acts 1970, ch. 471, § 1; T.C.A., § 41-1801. 


Cross-References. 
Report of confinement of first offenders, § 41- 
21-106. 


NOTES TO DECISIONS 


1. Purpose of Part. programming details necessary to achieve the 

This part was not intended to create legally legislative purpose. Grubbs v. Bradley, 552 F. 
enforceable rights; it leaves to department of Supp. 1052, 1982 U.S. Dist. LEXIS 16298 (M.D. 
correction’s discretion the implementation and Tenn. 1982). 


41-21-502. Part definitions. 


(a) As used in this part: 

(1) “First term inmate” means a state inmate without a prior record of 
thirty (30) days or more detention upon conviction for a felonious crime at a 
federal, state or local penal facility in the United States; and 

(2) “Second term inmate” means a state inmate with a prior record of 
thirty (30) days or more with one (1) previous conviction for a felonious crime 
at a federal, state or local penal facility in the United States. 

(b) Previous confinements for misdemeanors shall have no bearing on 
inmates’ qualifications as first term inmates and second term inmates for the 
purposes of this chapter. 


History. Cross-References. 
Acts 1970, ch. 471, § 2; 1972, ch. 538, § 1; Report of confinement of first offenders, § 41- 
T.C.A., § 41-1802. 21-106. 


41-21-503. Division of rehabilitative services — Director. 


(a) There is created a division of rehabilitative services to be administered 
by a director acting under the supervision of the commissioner of correction. 

(b) The director of rehabilitative services shall be appointed by the commis- 
sioner with the approval of the governor and shall be qualified to carry out a 
comprehensive program of rehabilitative treatment for certain first term 
inmates and, within the discretion of the commissioner or the commissioner’s 
designated representative, certain second term inmates. 
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History. 
Acts 1970, ch. 471, § 3; 1972, ch. 538, § 2; 
T.C.A., § 41-1803. ’ 


41-21-504. Duties of director. 


(a) The director of rehabilitative services, under the supervision and au- 
thority of the commissioner of correction, shall formulate an overall plan for 
the rehabilitation of first term inmates and second term inmates considered 
corrigible and shall coordinate individual rehabilitative programs conducted 
by a staff of counselors appointed to carry out the plan. The various methods 
of rehabilitation shall include, but not be limited to: 

(1) Proper classification of inmates as to attitude and morale; 

(2) Potentials and work skill improvements during periods of 
confinement; 

(3) Adequate work training and vocational-technical programs designed 
to improve employment potentials; 

(4) Moral upgrading programs; 

(5) Formal education classes; 

(6) Self-help courses; 

(7) Religious instruction; 

(8) Legal advice; and 

(9) Employment aid to include a work release program for certain first 
term inmates and second term inmates. 

(b) The director, with the approval of the commissioner, shall prepare and 
issue appropriate rules and regulations governing the rehabilitation program 
and shall coordinate all activities with wardens’ offices to assure that prison 
security is not compromised by the program. The director shall maintain 
complete records and submit quarterly progress reports to the commissioner. 

(c) The director, under the supervision and authority of the commissioner, 
has the authority to establish special alternative incarceration sites for the 
domicile of first term inmates and second term inmates considered eligible for 
rehabilitative programs under this part. 


History. proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
Acts 1970, ch. 471, § 4; 1972, ch. 538, § 3; (1974). 
T.C.A., § 41-1804; Acts 1988, ch. 994, § 1. 


Law Reviews. 
Tennessee Civil Disabilities: A Systemic Ap- 


41-21-505. Selection of counselors. 


(a) The director of rehabilitative services, with the approval of the commis- 
sioner of correction, shall select a staff of counselors to take charge of the 
activities of corrigible first term inmates and second term inmates. | 

(b) It is the duty of the counselors, among other requirements, to report to 
the director, who in turn shall report to the commissioner, and the counselors 
shall perform such other duties as prescribed in applicable rules and regula- 
tions promulgated by the director. 
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History. 
Acts 1970, ch. 471, § 5; 1972, ch. 538, § 4; 
T.C.A., § 41-1805. 


41-21-506. Counselors — Qualifications. 


(a)(1) Persons selected as counselors shall be between twenty-five (25) years 

and fifty (50) years of age at the time of employment, hold bachelor degrees 

or the equivalent in psychology, sociology or other related fields and be fitted 
physically, mentally and morally to assume the duties of the positions. 

(2) Counselors shall be selected because of strong qualifications as to 
character, ability and training, and primarily with regard to their capacity 
for influencing human behavior. They shall be persons likely to exercise firm 
and helpful influences on persons placed in their charge. 

(b) No person shall be selected for the position of counselor before complet- 
ing the appropriate basic training at the Tennessee corrections institute as 
prescribed by the board of control of the institute. In addition, as a condition of 
employment, a person may be required to complete periodic refresher courses 
as may be prescribed by the board of control of the institute. 


History. 
Acts 1970, ch. 471, § 6; 1975, ch. 211, § 1; 
T.C.A., § 41-1806. 


41-21-507. Duties of counselors. 


(a) The duties of the counselors are to program, supervise and observe the 
activities of first term inmates and second term inmates assigned to their care. 

(b) Normal caseloads shall be limited to twenty-five (25) inmates per 
counselor. Larger caseloads shall be permitted at the discretion of the commis- 
sioner of correction when sufficient numbers of qualified counselors are not 
available to meet the assignment limitation. 

(c) Grievances of inmates shall be referred to the director of rehabilitative 
services for appropriate action. 

(d) Counselors may recommend the alteration of an individual program 
plan, request that the supervision of an assigned inmate be transferred to 
another counselor or request that an inmate be released from a particular 
program. Recommendations or requests shall require the approval of the 
director before becoming effective. 


History. Law Reviews. 

Acts 1970, ch. 471, § 7; 1972, ch. 538, § 5; Tennessee Civil Disabilities: A Systemic Ap- 
T.C.A., § 41-1807. proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
Textbooks. (1974). 


Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, § 2. 


NOTES TO DECISIONS 


1. Purpose of Section. tion and programming details necessary to 

This section was not intended to create le- achieve the legislative purpose. Grubbs v. Brad- 
gally enforceable rights; it leaves to depart- ley, 552 F. Supp. 1052, 1982 U.S. Dist. LEXIS 
ment of correction’s discretion the implementa- 16298 (M.D. Tenn. 1982). 


41-21-508 CORRECTIONAL INSTITUTIONS AND INMATES 662 


41-21-508. Compensation of director, counselors and staff members. 


The director, counselors and other staff members assigned the division shall 
have their compensation, if any, set in accordance with appropriate statutes 
dealing with the compensation of state employees. 


History. 
Acts 1970, ch. 471, § 8; T-C.A., § 41-1808. 


41-21-509. Participation in educational programs for inmates. 


(a) The division has the authority to permit certain first term inmates and 
second term inmates to leave correctional institutions during the necessary 
hours to participate in educational classes and technical-vocational training 
within the state. The department of education shall develop suitable courses 
based on employment demands, and first term inmates and second term 
inmates who have demonstrated efforts at self improvement shall be encour- 
aged to enroll in the training classes. Prospective employers also shall be 
encouraged to assist in the planning and supervision of various phases of job 
training programs. 

(b) The scholastic release plan for individual first term inmates and second 
term inmates shall be subject to constant review by the director and may be 
terminated at any time with or without notice to the inmate. Infractions of 
rules or abuse of privileges shall not be tolerated. 


History. Law Reviews. 
Acts 1970, ch. 471, § 9; 1972, ch. 538, § 6; Tennessee Civil Disabilities: A Systemic Ap- 
T.C.A., § 41-1809. proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 


Cross-References. (1974). 


Special school district of penal and reforma- 
tory institutions, § 4-6-1483. 


41-21-510. Work release programs — Domicile of inmates. 


(a) The division also has the authority to permit certain first term inmates 
and second term inmates to leave correctional institutions during necessary 
and reasonable hours to engage in approved work, conduct their own busi- 
nesses or practice legitimate self-employed occupations, provided places of 
employment are located in the state. Other first term inmates and second term 
inmates may be released during appropriate times to seek employment in the 
state during or following terms of imprisonment. 

(b)(1) First term inmates and second term inmates assigned to work release 

programs may be domiciled in local or county detention facilities in any area 

of the state or at other supervised confinement facilities approved for the 
purpose by the department of correction; provided, that appropriate authori- 
ties of those facilities have agreed to board subject inmates in accordance 
with directives established by the division. Fees for boarding inmates shall 
be in accordance with mutual agreements between local and county authori- 
ties and the department, but in no case shall exceed a per prisoner rate of 
five dollars ($5.00) a day. 

(2) First term inmates and second term inmates assigned to work release 
programs may be domiciled in the special alternative incarceration sites 
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established pursuant to this part. Every inmate domiciled at such site shall 

be liable for reasonable charges for board as fixed by the commissioner of 

correction. 

(c) First term inmates assigned to the work release programs may be 
domiciled in private treatment facilities accredited by the American Correction 
Association in any area of the state that meets the approval of the commis- 
sioner; provided, that the appropriate authorities of those facilities have 
agreed to board the inmates in accordance with the directives established by 
the division. Fees for boarding inmates shall be in accordance with written 
agreements between appropriate officials of the private treatment facilities 
and the department of correction, but in no case shall fees exceed a per inmate 
rate of sixteen dollars ($16.00) per day, exclusive of any additional fees that 
may be agreed upon by the inmate and the private treatment facilities. 

(d) Orders for work release programs may be rescinded or modified at any 
time with or without notice to concerned inmates. Infractions of rules or abuse 
of privileges shall not be tolerated. 


History. Roster of inmate release privileges, title 41, 
Acts 1970, ch. 471, § 10; 1972, ch. 538, § 7; ch. 21, part 7. 

1982, ch. 787, § 1; T.C.A., § 41-1810; Acts 

1988, ch. 994, § 2. 


Cross-References. 
Community work projects for probationers, 
title 41, ch. 9. 


41-21-511. Earnings of inmates deposited in trust accounts — Estab- 
lishment and payment of daily room and board rate. 


(a) When inmates are employed for wages or salaries, the division shall 
collect or require inmates to turn over wages and salaries when received, and 
the director shall assure the moneys are deposited in trust accounts and that 
ledgers are maintained reflecting the status of individual accounts. Each 
inmate gainfully or self-employed shall be liable for reasonable charges for 
board as fixed by the commissioner of correction. If necessarily absent from 
correctional institutions at meal times, the inmate shall, at the inmate’s own 
request, be furnished with adequate meals to carry to work and the inmate’s 
account shall be charged for those meals. If an inmate defaults in the payment 
of board by neglecting to turn over wages or salary, the inmate’s release 
privileges as provided by this chapter shall automatically be terminated. 

(b)(1) Notwithstanding § 41-21-510 or any other law to the contrary, as a 

condition precedent to being placed on a work release program, an inmate 

placed on any work release program shall agree to pay to the appropriate 
governmental body a daily room and board rate per inmate in an amount not 
less than five dollars ($5.00) nor more than twelve dollars and fifty cents 

($12.50) of the inmate’s take-home pay as provided in this chapter. 

(2) In the case of a state inmate on a work release program in a state 
correctional institution or in a local or county detention facility or other 
supervised confinement facility, the commissioner shall annually establish a 
fee schedule for daily room and board for the inmate; provided, that the 
schedule of fees is within the limitations specified in subdivision (b)(1) and 
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the inmate is permitted to retain not less than twenty-five percent (25%) of 

take-home pay as savings. The inmate shall pay to the state the amount 

specified in the fee schedule. ‘ 

(3) In the case of a county inmate in a local or county detention facility or 
other supervised confinement facility, an inmate placed on a work release 
program shall pay to the local or county government responsible for 
maintaining the inmate an amount not less than five dollars ($5.00) per day 
nor more than twelve dollars and fifty cents ($12.50) per day as provided in 
a fee schedule to be prepared annually by the commissioner in the same 
manner as the state schedule of the fees. 

(c) Inmates participating in educational programs authorized by § 41-21- 
509 on a full-time basis, at least twelve (12) quarter or semester hours each 
term, may participate in a part-time work release program. Inmates attending 
school full time and working part time, under thirty-two (32) hours a week, 
who earn less than one hundred dollars ($100) a week shall pay room and 
board charges totaling twenty-five percent (25%) of weekly net income. If the 
inmate earns more than one hundred dollars ($100) per week, room and board 
charges shall be deducted as in subsection (b). 


History. proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
Acts 1978, ch. 471, § 11; 1979, ch. 353, § 1; (1974). 
T.C.A., § 41-1811; Acts 1988, ch. 570, § 1. 


Law Reviews. 
Tennessee Civil Disabilities: A Systemic Ap- 


41-21-512. Distribution of inmate earnings. 


After initial payment of board, the wages and salaries of employed inmates 
shall be disbursed for the following purposes in the order set forth: 

(1) Necessary travel expense to and from work and associated incidental 
expenses; 

(2) Support of dependents, if any, in amounts fixed by the division of 
rehabilitative services; 

(3) Payment of any outstanding court costs assessed inmates; 

(4) Payment in full or ratably of obligations acknowledged in writing by 
inmates; and 

(5) The balance, if any, to inmates upon discharge from confinement. 


History. proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
Acts 1970, ch. 471, § 18; T.C.A., § 41-1812. (1974). 


Law Reviews. 
Tennessee Civil Disabilities: A Systemic Ap- 


41-21-513. Funds — Handling and disposition. 


(a) Procedures for the handling of all funds as set forth in this part shall be 
subject to review and approval by the comptroller of the treasury and the 
commissioner of finance and administration. 

(b) Funds received by the state shall become departmental revenue and be 
earmarked for use by the division of rehabilitative services in allotments 
issued by the department of finance and administration. 
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History. 
Acts 1970, ch. 471, § 12; T.C.A., § 41-1813. 


41-21-514. Failure to return as evidence of intent to escape. 


In the event inmates participating in outside scholastic or work programs 
fail to return to correctional institutions within specified time limits, such 
failures shall constitute prima facie evidence of intent to escape, and offending 
inmates shall thereby be liable to those penalties that are imposed or shall 
hereafter be imposed under the general laws of the state for the crime of 
escape. 


History. Law Reviews. 

Acts 1970, ch. 471, § 14; T.C.A., § 41-1814. Tennessee Civil Disabilities: A Systemic Ap- 

proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 

Cross-References. (1974) 

Escape, § 39-16-605. 3 

Warrant authorized to retake prisoner who 
has absconded while on work release program, 
§ 41-1-117. 

NOTES TO DECISIONS 

1. Failure to Return from Furlough. before that statute was amended to specifically 


Defendant on work release program who did_ include escape while on furlough. Lacey v. 
not return from pass at specified time could be State, 506 S.W.2d 809, 1974 Tenn. Crim. App. 


convicted of crime of escape under former § 39- LEXIS 296 (Tenn. Crim. App. 1974). 
5-702 (repealed) even though offense occurred 


41-21-515. Application of part. 


(a)(1) This part applies to first term inmates and second term inmates 
hereafter sentenced to prisons or other correctional institutions in Tennessee 
after February 20, 1970, and those first term inmates and second term 
inmates serving sentences in the state as of February 20, 1970; provided, 
that subject inmates have been approved for participation in the program by 
the division of rehabilitative services. 

(2) Notwithstanding anything in this part to the contrary, the rehabilita- 
tive programs made available in this part to first term inmates and second 
term inmates shall also be available to any other inmates deemed suitable 
for the programs by the department of correction. References in this part to 
“first term inmates and second term inmates” and to “inmates” are deemed 
to include those other inmates. 

(b) Participants shall be carefully selected and sentencing courts shall be 
consulted before particular inmates are placed in outside scholastic or work 
programs. 

(c) Persons convicted of capital offenses shall only be eligible to take part in 
the outside programs twelve (12) months prior to their eligible parole date. 


History. 1974, ch. 511, § 1; T.C.A., § 41-1815; Acts 1985 
Acts 1970, ch. 471, § 15; 1972, ch. 538, § 8; (1st Ex. Sess.), ch. 5, § 5. 


41-21-516. Cooperation of public officials and agencies. 


All public officials in the state shall provide whatever aid necessary to the 
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division of rehabilitative services and the department of correction in the 
accomplishment of the requirements set forth in this part. The commissioners 
of education, human resources, labor and workforce development and finance 
and administration shall assure that appropriate departmental staff members 
are familiar with this part and that full cooperation is afforded the department 
of correction in carrying out the spirit and intent of this part. 


History. 
Acts 1970, ch. 471, § 16; T.C.A., § 41-1816; 
Acts 1999, ch. 520, § 39. 


PART 6 
MEDICAL EXPERIMENTS 


41-21-601. Participation in medical experiments strictly voluntary. 


The participation by inmates of state, county or city penal and reformatory 
institutions in any testing projects or other medical experiments shall be 
strictly voluntary. 


History. 
Acts 1974, ch. 770, § 1; T.C.A., § 41-2201. 


41-21-602. Written explanation of experiment required. 


Any pharmaceutical company or other person, firm, corporation, foundation 
or other association of persons using inmates to test experimental drugs or to 
conduct any other medical experiments must deliver to those inmates a 
written statement explaining the following: 

(1) The nature and purpose of any drug being tested or any experiment 
being performed; 

(2) Why the drug is being tested or other experiment performed; 

(3) Current research on the drug being tested or on the subject matter of 
the experiment; 

(4) Procedures and restrictions the inmates must observe during the 
testing; and 

(5) All known side effects of any drug being tested. 


History. 
Acts 1974, ch. 770, § 2; T.C.A., § 41-2202. 


41-21-603. Compensation. 


(a) Payment for services of the inmates shall be commensurate with 
payments for the same services to non-inmates, taking into consideration the 
special conditions of inmates. 

(b) No person other than a participating inmate or any certified medical 
personnel and pharmaceutical company employees directly involved in any 
drug testing or other medical experiment shall receive payment for services in 
connection with the testing or other experiment. 
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History. 
Acts 1974, ch. 770, §§ 3,4; T.C.A., § 41-2203. 


41-21-604. Agreements on contractual basis. 


Agreements shall be on a contractual basis. All participants shall be paid the 
entire amount specified in the contract, even if the participant is not able to 
complete the experiment because of the adverse effect of the drug or other 
treatment. 


History. 
Acts 1974, ch. 770, § 5; T.C.A., § 41-2204. 


41-21-605. Results of experiment. 


A copy of the results of the test or other experiment shall be sent to each 
inmate and prison administrator involved. 


History. 
Acts 1974, ch. 770, § 6; T.C.A., § 41-2205. 


41-21-606. Participation of minors prohibited. 


No minor serving a sentence in a penal or reformatory institution or 
committed to a juvenile institution shall participate in testing projects or other 
medical experiments. 


History. 
Acts 1974, ch. 770, § 7; T.C.A., § 41-2206. 


41-21-607. Penalties. 


A violation of this part is a Class A misdemeanor. 


History. Cross-References. 
Acts 1974, ch. 770, § 8; T.C.A., § 41-2207; Penalty for Class A misdemeanor, § 40-35- 
Acts 1989, ch. 591, § 111. 111. 


PART 7 
RELEASE PRIVILEGES 


41-21-701. Roster of inmate release privileges. 


(a) The department of correction shall compile and maintain a record that 
shall be known as the roster of inmate release privileges. 

(b) The roster shall be divided into two (2) parts, to be designated as Part I 
and Part II. 

(c) The roster shall be kept in the department’s central office and shall be 
available for public inspection during regular office hours. 

(d) Aphotostatic copy of the most recently published roster shall be provided 
to the legislative library of the office of legal services for the general assembly. 


41-21-702 


History. 
Acts 1978, ch. 873, § 1; 1980, ch. 721, § 1; 
T.C.A., § 41-2501; T.C.A., § 41-25-101. 


Cross-References. 
Community work projects for probationers, 
title 41, ch. 9. 
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Work release programs, litter removal, § 41- 
2-149. 


od 


41-21-702. Contents of Part I of roster. 


(a) Part I of the roster shall be divided into the following sections: 


(1) Trusties; 

(2) Work release; 

(3) Educational release; 
(4) Restitutional release; 
(5) Prerelease; 

(6) Furloughs; and 

(7) Paroles. 


(b) Part I shall also contain an individual section for any other program 
whereby an inmate may receive the privilege of supervised or unsupervised 


release into the community. 


(c) The following information shall be provided in Part I for each inmate 


listed in Part I: 


(1) The crime or crimes for which the inmate is incarcerated; 


(2) The date or dates of conviction; 


(3) The sentence or sentences imposed; 


(4) Time served; 


(5) The effective dates of the privilege; 
(6) The inmate’s security classification; 
(7) The department facility, if applicable, where the inmate will be housed 


while the privilege is in effect; and 


(8) Any governmental entity sharing responsibility for the inmate’s su- 
pervision while the privilege is in effect. 

(d) The department is authorized to include such additional information as 

it determines is needed for clarification or justification of an inmate’s partici- 


pation. 


History. 
Acts 1978, ch. 873, §§ 4, 6; 1980, ch. 721, 
§§ 1, 3; T.C.A., § 41-2502; T.C.A. § 41-25-102. 


Cross-References. 
Furlough program, §§ 41-2-142, 41-2-143. 
Furloughs granted to inmates, § 41-21-227. 
Inmate rehabilitation, work release pro- 
grams, § 41-21-510 — 41-21-516. 
Notice to police of release of convict, § 41-21- 
224. 


Paroles, title 40, ch. 28, parts 1 and 4. 

Registration of parolees upon release, § 41- 
21-225. 

Release of prisoners for occupational, scho- 
lastic or medical purposes, §§ 41-2-127 — 41- 
2-132. 

Restitution centers, title 41, ch. 6. 

Work outside prisons, § 41-21-208. 

Work release program for counties with con- 
solidated or metropolitan government, §§ 41-2- 
133 — 41-2-142. 


41-21-703. Contents of Part II of roster — Reporting guidelines. 


(a) Part II of the roster shall be divided into sections. Each state-operated 
correctional institution that houses inmates who participate in the work 
release, restitution release or educational release program shall comprise one 
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(1) section. Each section shall provide the following information relative to 
participants in the work release, restitutional release, educational release, 
inmate staff and prerelease programs: 
(1)(A) The name of each inmate who was guilty of an unexcused absence 
or escape; 
(B) The period of the absence or escape or the fact that the inmate is at 
large; and 
(C) The disciplinary action taken relative to the absence or escape; 
(2)(A) The name of each inmate who was guilty of a departmental or 
institutional rule violation other than unexcused absence or escape; 
(B) A general statement identifying the nature of the rule so violated; 
and 
(C) The disciplinary action taken relative to the violation; 
(3)(A) The name of each inmate who was arrested for or charged with a 
criminal offense allegedly committed while participating in the work 
release, restitutional release, educational release, inmate staff or prere- 
lease program; 
(B) A general statement identifying the nature of the crime allegedly 
committed; and 
(C) The status of the prosecution of the inmate; and 
(4)(A) The name of each inmate who was voluntarily or involuntarily sent 
to another correctional institution for any reason other than release from 
incarceration; and 
(B) A general statement identifying the reason for the ejection. 

(b) The department is authorized to include any additional information as it 
determines is needed for clarification or for justification of a relevant depart- 
mental action. 

(c) The commissioner of correction or the commissioner’s designee shall 
promulgate such guidelines as may be necessary to ensure that the institu- 
tions affected by this section compile and report the information required by 
this section in an efficient, thorough, and uniform manner. 


History. 
Acts 1980, ch. 721, § 4; T.C.A., § 41-25-1038. 


41-21-704. Publication — Effective periods. 


(a) Anew roster shall be published each month. 

(b) The effective period of Part I shall be and include the month in which the 
list is published. Part I shall identify all inmates who will participate under 
any one (1) or more release programs during the effective period of Part I. 

(c) The effective period of Part II shall include and be the second month 
preceding publication. Part II shall report all information required by § 41- 
21-703 that occurred during the effective period of Part II. 


History. 
Acts 1978, ch. 873, § 3; 1980, ch. 721, § 2; 
T.C.A., §§ 41-2508, 41-25-104. 
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41-21-705. Advance notice of furloughs not required. 


The advance notice prerequisite as required by § 41-21-704 shall not apply 
to furloughs granted under the authority of § 41-21-227; however, the issuance 
of those furloughs shall be indicated on the roster published immediately 


following issuance of the furloughs. 


History. 
Acts 1978, ch. 873, § 5; T.C.A., §§ 41-2505, 
41-25-105. 


PART 8 
LAWSUITS BY INMATES 


41-21-801. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Claim” means any lawsuit or appeal filed by an inmate except a 


petition for post-conviction relief; 


(2) “Commissioner” means the commissioner of correction; 

(3) “Department” means the department of correction; 

(4) “Inmate” means a person housed in a facility operated by the depart- 
ment, housed in a county jail or housed in a correctional facility operated by 
a private corporation pursuant to a contract with the state or local govern- 


ment; and 


(5) “Trust account” means an inmate’s trust account administered by the 


department or by a county jail. 


History. 
Acts 1996, ch. 9138, § 1; 2001, ch. 76, § 1. 


NOTES TO DECISIONS 


Analysis 


1. Application. 
2. Penalties. 


1. Application. 

Inmate’s previous filing of a claim in federal 
court, based upon the same facts and the same 
theories as inmate’s claim in state court, 
formed a sufficient basis for the dismissal of the 
claim before the appellate court as frivolous or 
malicious. While inmate may still have had a 
viable eighth amendment claim in federal 
court, the decision for dismissal did not affect 
that claim, rather, it reduced the possibility of 
inconsistent or contradictory judgments. Swe- 


41-21-802. Applicability. 


att v. Tenn. Dep’t of Corr., 88 S.W.3d 567, 2002 
Tenn. App. LEXIS 319 (Tenn. Ct. App. 2002). 


2. Penalties. 

Appellate court denied an inmate’s petition 
for rehearing where he had failed to provide the 
trial court clerk with unambiguous assurances 
of his intention and his ability to pay the costs 
because of his prior frivolous lawsuits and 
unpaid court costs; thus, the appellate court 
found that the inmate was subject to the pen- 
alties imposed under T.C.A. § 41-21-801 et seq. 
Sweatt v. Tenn. Dep’t of Corr., 99 S.W.3d 112, 
2002 Tenn. App. LEXIS 716 (Tenn. Ct. App. 
2002). 


This part applies only to a claim brought by an inmate in general sessions or 
a trial level court of record in which an affidavit of inability to pay costs is filed 
with the claim by the inmate. 
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History. 
Acts 1996, ch. 913, § 1. 


41-21-8003. Venue. 


Except as otherwise provided by law, an action that accrued while the 
plaintiff inmate was housed in a facility operated by the department or in a 
facility operated by a private corporation pursuant to a contract with the state 
or local government shall be brought in the county in which the facility is 


located. 


History. 
Acts 1996, ch. 913, § 1; 2015, ch. 143, § 1. 


Compiler’s Note. 

Acts 2015, ch. 148, § 2 provided that the act, 
which amended this section, shall apply to 
actions accruing on or after July 1, 2015. 


Cross-References. 
Venue, title 20, ch. 4. 


Law Reviews. 

Jurisdiction, Venue and “Localized Actions” 
in Tennessee (June F. Entman), 39 No. 4 Tenn. 
B.J. 33 (2003). 


NOTES TO DECISIONS 


1. Application. 

An inmate’s action challenging disciplinary 
proceedings was dismissed for improper venue; 
the action was transferred pursuant to T.C.A. 
§ 41-21-803 to the county in which the peniten- 
tiary was located. Hawkins v. Tenn. Dep’t of 
Corr., 127 S.W.3d 749, 2002 Tenn. App. LEXIS 
536 (Tenn. Ct. App. 2002). 

In a 42 U.S.C. § 1983 case in which a pro se 
state inmate appealed the trial court’s dis- 
missal of his complaint, since the inmate was 
housed in a Tennessee Department of Correc- 
tions facility in Hardeman County, Tennessee 
and the actions which formed the basis of his 
complaint took place in that facility, the trial 
court, which was located in Davidson County, 
Tennessee, correctly found that the case had to 
be brought in Hardeman County pursuant to 
T.C.A. § 41-21-8038. Hayes v. State, 341 S.W.3d 
293, 2009 Tenn. App. LEXIS 681 (Tenn. Ct. 
App. Oct. 8, 2009), appeal dismissed, Hayes v. 
Turner, — S.W.3d —, 2010 Tenn. LEXIS 95 
(Tenn. Feb. 16, 2010). 

In a 42 U.S.C. § 1983 case in which a pro se 
state inmate filed his complaint in the incorrect 
venue pursuant to T.C.A. § 41-21-803, the trial 
court did not err in dismissing the petition 
since the inmate had not exhausted his admin- 
istrative remedies as required by 42 U.S.C. 
§ 1997e, and exhaustion was a prerequisite to 
filing an action. Hayes v. State, 341 S.W.3d 293, 
2009 Tenn. App. LEXIS 681 (Tenn. Ct. App. Oct. 
8, 2009), appeal dismissed, Hayes v. Turner, — 
S.W.3d —, 2010 Tenn. LEXIS 95 (Tenn. Feb. 16, 
2010). 


In a 42 U.S.C. § 1983 case in which a pro se 
state inmate filed his complaint in the incorrect 
venue pursuant to T.C.A. § 41-21-803, the trial 
court did not err in dismissing the petition. 
While the inmate had filed an affidavit to 
proceed in forma pauperis, as required by 
T.C.A. § 41-21-805, he failed to list any prior 
lawsuits or claims filed by him. Hayes v. State, 
341 S.W.3d 293, 2009 Tenn. App. LEXIS 681 
(Tenn. Ct. App. Oct. 8, 2009), appeal dismissed, 
Hayes v. Turner, — S.W.3d —, 2010 Tenn. 
LEXIS 95 (Tenn. Feb. 16, 2010). 

Trial court properly transferred an inmate’s 
action against a private correctional facility in 
accordance with T.C.A. § 16-1-116 because 
T.C.A. § 41-21-8038 effectively localized actions 
brought by prisoners and the proper venue in 
the matter was in the county where the facility 
was located. Womack v. Corr. Corp. of Am., — 
S.W.3d —, 2012 Tenn. App. LEXIS 893 (Tenn. 
Ct. App. Dec. 20, 2012), rev'd, 448 S.W.3d 362, 
2014 Tenn. LEXIS 659 (Tenn. Sept. 22, 2014). 

Tennessee statute localizing venue for law- 
suits filed by indigent inmates, did not apply to 
an inmate’s lawsuit because the inmate’s cause 
of action did not accrue while the inmate was 
housed in a facility operated by the Tennessee 
Department of Correction, in that the inmate 
was housed in a facility operated by a private 
corporation under a contract with the State of 
Tennessee. Womack v. Corr. Corp. of Am., 448 
S.W.3d 362, 2014 Tenn. LEXIS 659 (Tenn. Sept. 
22, 2014). 


41-21-804. Dismissal of claim — Grounds — Factors for determination 


— Poverty hearings. 


(a) A court may dismiss a claim filed by an inmate, either before or after 
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service of process on the defendant, if the court finds that: 

(1) The allegation of poverty in the inmate’s affidavit is false; or 

(2) The claim is frivolous or malicious. 

(b) In determining whether a claim is frivolous or malicious under subsec- 

tion (a), the court may consider whether or not: 
(1) The claim has a chance of success; 
(2) The claim has a basis in law and in fact; and 
(3) The claim is substantially similar to a previous claim filed by the 
inmate in that the present claim arises from the same operative facts. 

(c) The court may hold a hearing to determine whether the allegation of 
poverty filed with the claim is false or whether the claim is frivolous or 
malicious. This hearing may be held before or after service of process on the 
defendant and may be held on motion of the court, a party to the claim or by 
any officer of the court. 

(d) On the filing of a motion described under subsection (c), the court shall 
suspend all discovery relating to the claim pending the outcome of the hearing. 


History. 
Acts 1996, ch. 913, § 1. 


NOTES TO DECISIONS 


1. Frivolous Claim. 

Inmate’s previous filing of a claim in federal 
court, based upon the same facts and the same 
theories as inmate’s claim in state court, 
formed a sufficient basis for the dismissal of the 
claim before the appellate court as frivolous or 
malicious. While inmate may still have had a 


viable eighth amendment claim in federal 
court, the decision for dismissal did not affect 
that claim, rather, it reduced the possibility of 
inconsistent or contradictory judgments. Swe- 
att v. Tenn. Dep’t of Corr., 88 S.W.3d 567, 2002 
Tenn. App. LEXIS 319 (Tenn. Ct. App. 2002). 


41-21-805. Affidavit of inability to pay — Requirements. 


(a) Any inmate who files a claim with an affidavit of inability to pay costs 
shall file a separate affidavit with the following information: 

(1) Acomplete list of every lawsuit or claim previously filed by the inmate, 

without regard to whether the inmate was incarcerated at the time any 


claim or action was filed; and 


(2) For each claim or action listed in subsection (a): 
(A) The operative facts for which relief was sought; 
(B) The case name, case number and court in which the suit or claim 


was filed; 


(C) The legal theory on which the relief sought was based; 
(D) The identification of each party named in the action; and 
(EK) The final result of the action, including dismissal as frivolous or 
malicious under this part or otherwise. 
(b) If the affidavit filed under this section states that a previous suit was 
dismissed as frivolous or malicious, the affidavit must state the date of the 


final order affirming the dismissal. 


(c) The affidavit must be accompanied by a current certified copy of the 


inmate’s trust account statement. 
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History. 
Acts 1996, ch. 913, § 1. 
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NOTES TO DECISIONS 


Analysis 


1. Purpose. 
2. Dismissal. 


1. Purpose. 

The purpose of subjecting indigent inmates 
to the filing requirements of T.C.A. § 41-21-805 
is to discourage the filing of meritless lawsuits 
at public expense. Davis v. Holland, 31 S.W.3d 
574, 2000 Tenn. App. LEXIS 184 (Tenn. Ct. 
App. 2000). 

In enacting T.C.A. § 41-21-805, the legisla- 
ture intended to make it more burdensome for 
inmates to file frivolous complaints, while not 
raising the barrier against valid claims to an 
unreasonable height. Williams v. Bell, 37 
S.W.3d 477, 2000 Tenn. App. LEXIS 333 (Tenn. 
Ct. App. 2000). 

Statute requires inmates wishing to proceed 
in forma pauperis to submit a list of every 
lawsuit or claim previously filed by the inmate, 
and nothing in the statute suggests that the 
legislature intended habeas corpus lawsuits to 
be excluded. Roberson v. Lindamood, — S.W.3d 
—, 2017 Tenn. App. LEXIS 359 (Tenn. Ct. App. 
May 26, 2017). 


2. Dismissal. 

Failure to comply with T.C.A. § 41-21-805 
may result in a dismissal without prejudice; a 
trial court may more confidently demand strict 


adherence to that section if it knows that by 
doing so it is not thereby closing the door 
forever on a meritorious claim. Williams v. Bell, 
37 S.W.3d 477, 2000 Tenn. App. LEXIS 333 
(Tenn. Ct. App. 2000). 

Prisoner’s suit alleging civil rights violations 
against employees of the department of correc- 
tion was dismissed without prejudice for failure 
to submit a list which included all of the infor- 
mation required by T.C.A. § 41-21-805(a)(2). 
Williams v. Bell, 37 S.W.3d 477, 2000 Tenn. 
App. LEXIS 333 (Tenn. Ct. App. 2000). 

In a 42 U.S.C. § 1983 case in which a pro se 
state inmate filed his complaint in the incorrect 
venue pursuant to T.C.A. § 41-21-8038, the trial 
court did not err in dismissing the petition. 
While the inmate had filed an affidavit to 
proceed in forma pauperis, as required by 
T.C.A. § 41-21-805, he failed to list any prior 
lawsuits or claims filed by him. Hayes v. State, 
341 S.W.3d 293, 2009 Tenn. App. LEXIS 681 
(Tenn. Ct. App. Oct. 8, 2009), appeal dismissed, 
Hayes v. Turner, — S.W.3d —, 2010 Tenn. 
LEXIS 95 (Tenn. Feb. 16, 2010). 

Trial court properly dismissed an inmate’s 
lawsuit against prison employee’s seeking to 
recover personal property because the inmate 
failed to comply with the statute when he did 
not disclose his previous habeas corpus law- 
suits in his affidavit. Roberson v. Lindamood, — 
S.W.3d —, 2017 Tenn. App. LEXIS 359 (Tenn. 
Ct. App. May 26, 2017). 


41-21-806. Claims subject to review by grievance committees. 


(a) An inmate who files a claim that is subject to review by the grievance 
committee established by the department shall file with the court an affidavit 
stating the date that the grievance was filed and the date the final decision was 
received by the inmate with a copy of the final decision from the grievance 
committee. 

(b) The court shall dismiss the claim if the inmate fails to file the claim 
before the thirty-first day after the date the inmate receives the final decision 
from the grievance committee. 

(c) If a claim is filed before the grievance procedure is complete, the court 
shall stay the proceeding with respect to the claim for a period not to exceed 
ninety (90) days to permit completion of the grievance procedure. 


History. 
Acts 1996, ch. 9138, § 1. 


41-21-807 
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NOTES TO DECISIONS 


Analysis 


1. Procedural Requirements. 
2. Preemption. 


1. Procedural Requirements. 

Prison inmate who filed a 42 U.S.C. § 1983 
complaint while the grievance was pending 
could proceed with the complaint since the 
administrative remedy was concluded 24 days 
after the complaint was filed; however, fellow 
prison inmate who joined in the complaint 
could not proceed with the complaint since the 


fellow inmate failed to file a grievance and 
exhaust the administrative remedies as re- 
quired. Pendleton v. Mills, 73 S.W.3d 115, 2001 
Tenn. App. LEXIS 689 (Tenn. Ct. App. 2001). 


2. Preemption. 

T.C.A. § 41-21-806 was not preempted by 42 
U.S.C. § 1997e(a); therefore, prison inmate 
could proceed with the 42 U.S.C. § 1983 com- 
plaint since the inmate’s grievance was fully 
denied 24 days after the inmate filed the com- 
plaint. Pendleton v. Mills, 73 S.W.3d 115, 2001 
Tenn. App. LEXIS 689 (Tenn. Ct. App. 2001). 


41-21-807. Accounting of inmate funds required as part of civil action 
— Payment of fees — Frivolous or malicious claims. 


(a) An inmate seeking to bring a civil action or appeal a judgment in a civil 
action or proceeding without prepayment of fees or security for the fees, in 
addition to filing the affidavit required by § 41-21-805, shall submit a certified 
copy of the trust fund account statement, or the institutional equivalent, for 
the inmate for the six-month period immediately preceding the filing of the 
complaint or notice of appeal, obtained from the appropriate official of each 
facility at which the inmate is or was confined. 

(b)(1) If an inmate brings a civil action or files an appeal in forma pauperis, 

the inmate shall be required to pay the full amount of the filing fee. The court 

shall assess and, when funds exist, collect, as a partial payment of any court 
fees required by law, an initial partial filing fee of twenty percent (20%) of 
the greater of the average monthly: 
(A) Deposits to the inmate’s account; or 
(B) Balance in the inmate’s account for the six-month period immedi- 
ately preceding the filing of the complaint or notice of appeal. 

(2) After payment of the initial partial filing fee, the inmate shall be 
required to make monthly payments of twenty percent (20%) of the preced- 
ing month’s income credited to the inmate’s account. The agency having 
custody of the inmate shall forward payments from the inmate’s account to 
the clerk of the court each time the amount in the account exceeds ten 
dollars ($10.00) until the filing fees are paid. 

(3) In no event shall the filing fee collected exceed the amount of fees 
permitted by statute for the commencement of a civil action or an appeal of 
a civil action or criminal judgment. 

(4) In no event shall an inmate be prohibited from bringing a civil action 
or appealing a civil or criminal judgment for the reason that the inmate has 
no assets and no means by which to pay the initial partial filing fee. 

(c) In no event shall an inmate bring a civil action or appeal a judgment in 
a civil action or proceeding under this section if the inmate has, on three (3) or 
more prior occasions, while incarcerated or detained in any facility, brought an 
action or appeal in a court of this state or the United States that was dismissed 
on the grounds that it was frivolous, malicious or failed to state a claim upon 
which relief may be granted, unless the inmate is under imminent danger of 
serious physical injury. 
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History. 
Acts 1996, ch. 913, § 1; 2001, ch. 76, § 2. 


Cross-References. 
Earnings of inmates deposited in trust ac- 
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counts, establishment and payment of daily 
room and board rate, § 41-21-511. 


NOTES TO DECISIONS 


Analysis 


1. Application. 
2. Frivolous Claims. 


1. Application. 

Where inmate had filed repeated complaints 
relating to exposure to second hand smoke as a 
violation of inmate’s eighth amendment rights, 
and inmate had a substantially similar claim 
pending in federal court, the trial court was 
entitled under T.C.A. § 41-21-807 to order the 
payment of the costs accrued in the instant 
case, and under T.C.A. § 41-21-812(a) to bar 
the inmate from filing any more lawsuits until 
all such expenses were paid. Sweatt v. Tenn. 
Dep't of Corr., 88 S.W.3d 567, 2002 Tenn. App. 
LEXIS 319 (Tenn. Ct. App. 2002). 

Statute addresses the ability to pay the par- 
tial filing fee required to file the current action 
and it does not address the scenario of out- 
standing fees from past cases; thus, it did not 
apply to petitioner’s case. Hughes v. Tenn. Bd. 


of Prob. & Parole, 514 S.W.3d 707, 2017 Tenn. 
LEXIS 179 (Tenn. Mar. 23, 2017). 


2. Frivolous Claims. 

Trial court did not abuse its discretion by 
dismissing pro se inmate’s divorce petition for 
failure to prosecute the claim without having 
given him prior notice of the dismissal where he 
knew that original summons had been returned 
unserved and permitted case to languish for 
seven months without making any effort to see 
to it that his wife was properly served, and the 
appellate court found his appeal was frivolous. 
Hessmer v. Hessmer, 138 S.W.3d 901, 2003 
Tenn. App. LEXIS 346 (Tenn. Ct. App. 20038). 

Pro se appeal of court order dismissing a 
medical malpractice claim filed by a state pris- 
oner was deemed frivolous in accordance with 
T.C.A. §§ 41-21-807(c), 41-21-816(a)(1) and the 
costs of the appeal were taxed to the prisoner. 
Hessmer v. Miranda, 138 S.W.3d 241, 2003 
Tenn. App. LEXIS 347 (Tenn. Ct. App. 2003). 


41-21-808. Award of costs — Requirement of payment of costs — 
Withdrawal from inmate’s trust account — Separate from 
other methods of collection — Additional payments. 


(a) Judgment may be rendered for costs at the conclusion of the suit, action, 
claim or appeal as in other proceedings. If the judgment against the inmate 
includes the payment of costs, the inmate shall be required to pay the full 
amount of costs ordered. 

(b) The clerk of the court shall mail a copy of the court’s judgment taxing 
costs against the inmate to the department or county jail, as appropriate. On 
receipt of a copy of the judgment, the department or county jail shall withdraw 
funds from the inmate’s trust account in the amounts provided by § 41-21- 
807(b) for the collection of filing fees and shall forward the collected funds to 
the clerk of the court until the costs are paid in full or the inmate is released 
from confinement. 

(c) This section establishes an additional method for collecting costs sepa- 
rate from an execution or garnishment under title 26. The provisions of title 
26, chapter 2 relative to exemptions and garnishments shall not apply to 
collections made pursuant to this section. In addition to collecting costs under 
this section, the clerk of the court may pursue any other means of collection 
provided for by law. ) 

(d) An inmate may authorize payments to the clerk of the court in addition 
to those payments authorized by this section. 
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History. counts, establishment and payment of daily 
Acts 1996, ch. 913, § 1; 2001, ch. 76, § 3; room and board rate, § 41-21-511. 
2002, ch. 607, § 1. ’ 


Cross-References. 
Earnings of inmates deposited in trust ac- 


41-21-809. Hearings — Video communications. 


The court may hold a hearing under this part at a county jail or a facility 
operated by the department or may conduct the hearing with video communi- 
cations technology that permits the court to see and hear the inmate and that 
permits the inmate to see and hear the court and any other witnesses. 


History. 
Acts 1996, ch. 918, § 1. 


41-21-810. Request for documents — Affidavits to be under oath. 


(a) The court may request a person with an admissible document or 
admissible testimony relevant to the subject matter of the hearing to submit a 
copy of the document or an affidavit stating the substance of the testimony. An 
affidavit submitted under this section must be made under oath. A person 
submitting an affidavit or document under this section is not required to 
appear at the hearing. 

(b) Acopy of a document submitted under this section must be accompanied 
by a certification executed under oath by an appropriate custodian of the 
record stating that the copy is correct and any other matter relating to the 
admissibility of the document that the court may require. 

(c) The court shall provide the inmate a copy of each affidavit or document 
not later than twenty-four (24) hours before the time at which the hearing is 
to begin. 


History. 
Acts 1996, ch. 9138, § 1. 


41-21-811. Dismissal of claim or portion of claim. 


(a) The court may enter an order dismissing the entire claim or a portion of 
the claim. If a portion of the claim is dismissed, the court shall designate the 
issues and defendants on which the claim may proceed, subject to the 
provisions of §§ 41-21-807 and 41-21-808. 

(b) An order under this section is not subject to an interlocutory appeal by 
the inmate. 


History. 
Acts 1996, ch. 913, § 1. 


41-21-812. Filing of subsequent lawsuits not permitted until expenses 
paid — Injunctive relief. 


(a) Except as provided by subsection (b), on notice of assessment of any fees, 
taxes, costs and expenses under this part, a clerk of a court may not accept for 
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INMATES 


41-21-812 


filing another claim by the same inmate until prior fees, taxes, costs and other 


expenses are paid in full. 


(b) A court may allow an inmate who has not paid any costs or expenses 
assessed against the inmate to file a claim for injunctive relief seeking to enjoin 
an act or failure to act that creates a substantial threat of irreparable injury or 


serious physical harm to the inmate. 


History. 
Acts 1996, ch. 918, § 1. 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

. First Amendment Rights. 
. Construction. 

. Constitutionality. 


= PON Re 


. Applicability. 

Tennessee could not constitutionally require 
an inmate to pay outstanding court costs and 
fees before he could seek review of the revoca- 
tion of his parole; the denial of review therefore 
was not based on an adequate state ground; 
and the inmate’s federal habeas claim was not 
procedurally defaulted. Clifton v. Carpenter, 
2014 FED App. 307p (6th Cir.), 775 F.3d 760, 
2014 U.S. App. LEXIS 24455 (6th Cir. Dec. 24, 
2014). 

It was unclear under what authority a $200 
balance was imposed, but even if it was not 
properly assessed, the $49.50 from the prior 
divorce action was properly considered an out- 
standing unpaid cost; there was a letter from 
petitioner stating he was indigent and an affi- 
davit from the clerk stated that he proceeded in 
forma pauperis in the divorce action, and thus 
the statute was applicable to petitioner based 
on the outstanding fee of $49.50. Hughes v. 
Tenn. Bd. of Prob. & Parole, 514 S.W.3d 707, 
2017 Tenn. LEXIS 179 (Tenn. Mar. 23, 2017). 

Mandate that the section only applies to 
claims in which an affidavit of inability to pay 
costs is filed with the claim by the inmate 
means that the current action has to be filed 
with an affidavit of indigency, not the prior 
claim from which petitioner still owes fees. 
Hughes v. Tenn. Bd. of Prob. & Parole, 514 
S.W.3d 707, 2017 Tenn. LEXIS 179 (Tenn. Mar. 
23, 2017). 


2. First Amendment Rights. 

Statute did not violate petitioner’s First 
Amendment rights; even if he remained unable 
to pay the amount due, he still retained access 
to the administrative remedies provided by the 
Tennessee Board of Probation and Parole, plus 
the State’s refusal to subsidize a prisoner’s 
exercise of his First Amendment rights did not 
constitute a violation of those rights. Hughes v. 


Tenn. Bd. of Prob. & Parole, 514 S.W.3d 707, 
2017 Tenn. LEXIS 179 (Tenn. Mar. 23, 2017). 


3. Construction. 

Limiting application of the statute to 
whether the clerk of the court took appropriate 
action would be incongruous with the Act as a 
whole. Hughes v. Tenn. Bd. of Prob. & Parole, 
514 §.W.3d 707, 2017 Tenn. LEXIS 179 (Tenn. 
Mar. 23, 2017). 

While the statute certainly could have been 
worded more narrowly to apply only to indigent 
prisoners with unpaid costs from prior lawsuits 
that were deemed frivolous by a court, which 
would have more directly served the statute’s 
purpose of reducing frivolous inmate litigation, 
the court fails to see an express statutory 
directive to do so. Hughes v. Tenn. Bd. of Prob. 
& Parole, 514 S.W.3d 707, 2017 Tenn. LEXIS 
179 (Tenn. Mar. 23, 2017). 


4. Constitutionality. 

Narrowing of the statute from the general 
population of court litigants to only inmates is 
rationally related to a legitimate state interest 
and the statute does not deprive inmates of 
administrative remedies and does not perma- 
nently bar any inmate access to the courts; the 
State has a legitimate interest in reducing costs 
and in reducing the amount of meritless inmate 
litigation, and thus the statute is rationally 
related to the State’s interest, the constitu- 
tional requirement of rationality is satisfied, 
and the statute does not offend principles of 
equal protection. Hughes v. Tenn. Bd. of Prob. & 
Parole, 514 S.W.3d 707, 2017 Tenn. LEXIS 179 
(Tenn. Mar. 23, 2017). 

Petitioner had a hearing before the Tennes- 
see Board of Probation and Parole that was not 
contingent upon his ability to pay any filing 
fees and had the ability to appeal the board’s 
decision, and his appeal was denied because his 
allegations of misconduct were not substanti- 
ated; under the facts of this case, petitioner was 
not denied due process, and as applied in this 
case, the statute does not violate the Due Pro- 
cess Clause. Hughes v. Tenn. Bd. of Prob. & 
Parole, 514 S.W.3d 707, 2017 Tenn. LEXIS 179 
(Tenn. Mar. 23, 2017). 
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41-21-813. Inmate questionnaires. 


In order to implement this part, a court may develop ‘for its use a 
questionnaire to be completed and filed by the inmate. 


History. 
Acts 1996, ch. 913, § 1. 


41-21-814. Part not modifiable or repealable by supreme court. 


Notwithstanding any provision of law to the contrary, this part may not be 
modified or repealed by any rule promulgated or adopted by the supreme court. 


History. 
Acts 1996, ch. 913, § 1. 


41-21-815. Claims for preventive relief. 


This part does not authorize a claim for preventive relief against the 
department, an employee of the department or of any other agency, agent, 
employee or officer of this state if the claim is brought by a person housed in a 
facility operated by the department and the claim accrued while the person 
was housed in the facility. 


History. 
Acts 1996, ch. 913, § 1. 


41-21-816. Forfeit of good conduct credits. 


(a) The commissioner shall forfeit an inmate’s good conduct sentence 
reduction credits in the amount specified by subsection (b) on: 

(1) Receipt by the department of a certified copy of a final order of a state 
or federal court that dismisses as frivolous or malicious a claim or lawsuit 
filed by an inmate while the inmate was in the custody of the department; 
and 

(2) A determination that the department has, on one (1) or more occa- 
sions, received a certified copy of a final order of a state or federal court 
dismissing as frivolous or malicious a claim or lawsuit filed previously by the 
inmate while the inmate was in the custody of the department. 

(b) On receipt of a final order described by subdivision (a)(1), the commis- 
sioner shall forfeit: 

(1) Sixty (60) days of an inmate’s accrued good conduct sentence reduction 
credits if the department has previously received one (1) final order de- 
scribed by subdivision (a)(2); 

(2) One hundred twenty (120) days of an inmate’s accrued aaa conduct 
sentence reduction credits if the department has previously received two (2) 
final orders described by subdivision (a)(2); or 

(3) One hundred eighty (180) days of an inmate’s accrued good conduct 
sentence reduction credits if the department has previously received three 
(3) final orders described by subdivision (a)(2). 

(c) The commissioner may not restore good conduct sentence reduction 
credits forfeited under this section for any reason. 
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History. 
Acts 1996, ch. 918, § 1. 
NOTES TO DECISIONS 


1. Frivolous or Malicious Claim. 

Pro se appeal of court order dismissing a 
medical malpractice claim filed by a state pris- 
oner was deemed frivolous in accordance with 
T.C.A. §§ 41-21-807(c), 41-21-816(a)(1) and the 
costs of the appeal were taxed to the prisoner. 
Hessmer v. Miranda, 138 S.W.3d 241, 2003 
Tenn. App. LEXIS 347 (Tenn. Ct. App. 2003). 

Trial court did not abuse its discretion by 


failure to prosecute the claim without having 
given him prior notice of the dismissal where he 
knew that original summons had been returned 
unserved and permitted case to languish for 
seven months without making any effort to see 
to it that his wife was properly served, and the 
appellate court found his appeal was frivolous. 
Hessmer v. Hessmer, 1388 S.W.3d 901, 2003 


dismissing pro se inmate’s divorce petition for 1 a A ete Ure tai Nici ie canis el 


41-21-817. Grievance resolution system. 


(a) The department shall develop and maintain a system for the resolution 
of grievances by inmates housed in facilities operated by the department that 
qualifies for certification under 42 U.S.C. § 1997e, and the department shall 
obtain certification under that section. A remedy provided by the grievance 
system is the exclusive administrative remedy available to an inmate for a 
claim for relief that arises while the inmate is housed in a facility operated by 
the department, other than a remedy provided by writ of habeas corpus 
challenging the validity of an action occurring before the delivery of the inmate 
to the department. 

(b) The grievance system must provide procedures for an inmate to identify 
evidence to substantiate the inmate’s claim and for an inmate to receive copies 
of all formal written responses to the inmate’s grievance. 


History. 
Acts 1996, ch. 913, § 1. 


41-21-818. Administrative procedures. 


Notwithstanding any law to the contrary, the commissioner is authorized to 
promulgate rules and regulations to effectuate the purposes of this part. All 
rules and regulations shall be promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 1996, ch. 913, § 2. 


PART 9 
INMATE FINANCIAL RESPONSIBILITY ACT OF 1998 


41-21-901. Short title. 


This part shall be known and may be cited as the “Inmate Financial 
Responsibility Act of 1998.” 


History. 
Acts 1998, ch. 992, § 2. 
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41-21-902. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Assets” means property, tangible or intangible, real or personal, 
belonging to or due an inmate or former inmate, including income or 
payments to the inmate from social security, workers’ compensation, veter- 
an’s compensation, pension benefits, previously earned salary or wages, 
bonuses, annuities, retirement benefits, insurance benefits or from any other 
source whatsoever, but does not include any of the following: 

(A) The homestead of the inmate; 

(B) Money received by the inmate from the state as settlement of a 
claim against the department by the inmate; 

(C) A money judgment received by the inmate from the state as the 
result of a civil action in which the department was a named defendant 
and found to be liable; and 

(D) Money saved by the inmate from wages and bonuses paid the 
inmate while the inmate was confined to a state correctional facility; 

(2) “Commissioner” means the commissioner of correction or the commis- 
sioner’s designee; 

(3) “Cost of care” means the cost to the department of correction for 
providing transportation, room, board, clothing, security, medical and other 
normal living expenses of inmates under the jurisdiction of the department, 
as determined by the commissioner of correction; 

(4) “Department” means the department of correction; 

(5) “Inmate” means any person who is confined in a correctional facility 
under the jurisdiction of the department; 

(6) “State” means the state of Tennessee; and 

(7) “State correctional facility” means a facility or institution that houses 
an inmate population under the jurisdiction of the department. 


History. 
Acts 1998, ch. 992, § 3. 


41-21-9003. Inmate asset disclosure form. 


(a) The department shall develop a form to be used by the department to 
obtain information from inmates regarding assets of the inmates. 

(b) Upon being developed, the form shall be submitted to each person who is 
an inmate as of June 28, 2010, and to any person who thereafter is sentenced 
to imprisonment under the jurisdiction of the department. The form shall be 
periodically resubmitted to an inmate by the department for purposes of 
obtaining current information regarding assets of the inmate. The department 
shall establish through rule the frequency with which such form shall be 
resubmitted. 

(c) Every inmate who is given a form by the department shall complete the 
form or provide for completion of the form, and the inmate shall swear or affirm 
under oath that to the best of the inmate’s knowledge the information provided 
is complete and accurate. 
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History. 
Acts 1998, ch. 992, § 4; 2010, ch. 1113, § 1. 


Code Commission Notes. Former subsec- 
tion (d), concerning the deadline for develop- 
ment of the inmate asset disclosure form, was 
deleted as obsolete by the code commission in 
2006. 


Compiler’s Notes. 


INMATES 


41-21-906 


the provisions of the act relating to internal 
procedures for reporting debts and conducting 
administrative hearings. The department of 
revenue may promulgate such other rules to 
carry out the remaining provisions of the act. 
Acts 2010, ch. 1113, § 9 provided that the act, 
which amended subsection (b), shall apply to 
any claim for refund filed with the department 
of revenue on or after July 1, 2009, that has not 


Acts 2010, ch. 1113, § 8 provided that any 


been finally determined. 
claimant may promulgate rules to effectuate 


41-21-904. Inmate asset report. 


The department shall develop a report on each inmate who is required to 
complete a form in accordance with § 41-21-9038, together with all other 
information available on the assets of the inmate and an estimate of the total 
cost of care for that inmate. 


History. 
Acts 1998, ch. 992, § 5. 


41-21-905. Investigation of inmates’ assets — Action for reimburse- 
ment of costs of incarceration. 


(a) The department shall investigate or cause to be investigated each report 
furnished pursuant to § 41-21-904. 

(b) If the department, upon completing the investigation, has good cause to 
believe that an inmate has sufficient assets to recover not less than ten percent 
(10%) of the estimated cost of the inmate for two (2) years or ten percent (10%) 
of the cost of care of the inmate, whichever is less, the commissioner shall 
forward reports concerning those inmates to the attorney general and reporter 
for appropriate action. The attorney general and reporter shall seek to secure 
reimbursement for the expense to the state of Tennessee for the cost of care of 
that inmate. 

(c) Not more than ninety percent (90%) of the value of the assets of the 
inmate may be used for purposes of securing costs and reimbursement under 
this part. 


History. 
Acts 1998, ch. 992, § 6. 


41-21-906. Inmates required to cooperate — Lack of cooperation con- 
sideration in parole determination. 


(a) An inmate shall fully cooperate with the state by providing complete 
financial information for purposes under this part. 

(b) The failure of an inmate to fully cooperate as provided in subsection (a) 
may be considered by the board of parole for purposes of a parole determina- 
tion. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 


History. 
Acts 1998, ch. 992, § 7. 
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which concerns name changes of departments ferred to in this section, are deemed references 
and divisions, to provide that references to the _ to the board of parole. 
board of probation and parole, formerly re- 


41-21-9007. Jurisdiction — Form of complaint — Hearing — Order — 
Amount of reimbursement — Failure to comply — Pay- 
ment of costs — Recovery of expenses in care of inmate. 


(a) The circuit court shall have exclusive jurisdiction over all proceedings 
under this part. The attorney general and reporter may file a complaint in the 
circuit court of the county from which an inmate was sentenced, stating that 
the person is or has been an inmate in a state correctional facility, that there 
is good cause to believe that the inmate has assets and petition that the assets 
be used to reimburse the state for the expenses incurred or to be incurred, or 
both, by the state for the costs of care of the person as an inmate. 

(b) Upon the filing of the complaint under subsection (a), the court shall 
issue an order to show cause why the petition should not be granted. The 
complaint and order shall be served upon the inmate personally or, if the 
inmate is confined in a state correctional facility, by registered mail addressed 
to the inmate in care of the chief administrator of the state correctional facility 
where the inmate is housed at least thirty (30) days before the date of hearing 
on the complaint and order. 

(c) At the time of the hearing on the complaint and order, if it appears that 
the inmate has any assets that ought to be subjected to the claim of the state 
under this part, the court shall issue an order requiring any person, corpora- 
tion or other legal entity possessing or having custody of those assets to 
appropriate and apply the assets or a portion of the assets toward reimbursing 
the state as provided for under this part. The reimbursement is subject to 
payments for court-ordered child support and arrearages before the state may 
apply any amounts recovered for reimbursement of its expenses, including the 
costs of any investigations. 

(d) The amount of reimbursement under this part shall not be in excess of 
the per diem cost of care for maintaining inmates in the state correctional 
facility in which the inmate is housed. 

(e) At the hearing on the complaint and order and before entering any order 
on behalf of the state against the defendant, the court shall take into 
consideration any legal obligation of the defendant to support a spouse, minor 
children or other dependants, and any moral obligation to support dependants 
to whom the defendant is providing or has in fact provided support. At the 
hearing the inmate shall have the opportunity to put on proof to show why 
such an order should not be entered or the existence of appropriate obligations 
that should limit application of the order. 

(f) If the person, corporation or other legal entity neglects or refuses to 
comply with an order under subsection (c), the court shall order the person, 
corporation or other legal entity to appear before the court at such time as the 
court directs and to show cause why the person, corporation or other legal 
entity should not be considered in contempt of court. 

(g) If, in the opinion of the court, the assets of the inmate are sufficient to 
pay the cost of the proceedings under this part, the assets shall be liable for 
those costs upon order of the court. 
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(h) The state may recover the expenses incurred or to be incurred, or both, 
by the state for the cost of care of the inmate during the entire period or periods 
the person is an inmate in a state correctional facility. 


History. 
Acts 1998, ch. 992, § 8. 


Cross-References. 
Certified mail instead of registered mail, § 1- 
3-111. 


41-21-908. Use of remedies, interim orders and enforcement proce- 
dures allowed by law or court rule — Liens and other 
encumbrances — Appointment of receiver — Homestead 
exemption. 


(a)(1) Except as provided in subsection (c), in seeking to secure reimburse- 
ment under this part, the attorney general and reporter may use any 
remedy, interim order, or enforcement procedure allowed by law or court 
rule, excluding an ex parte restraining order to restrain the inmate or any 
other person or legal entity in possession or having custody of the estate of 
the inmate from disposing of certain property, pending a hearing or an order 
to show cause why the particular property should not be applied to 
reimburse the state as provided for under this part. 

(2) With respect to any lien or similar interest or encumbrance upon real 
property that is asserted under this section, that lien or similar interest or 
encumbrance shall be effective only when the party claiming the benefit of it 
causes a notice thereof to be filed in the office of the register of deeds of the 
county in which the property lies and that lien or similar interest or 
encumbrance shall be second to liens of the state, county and municipality 
for taxes, any lien of the county for special assessments and any valid lien, 
right or interest in the property duly recorded or duly perfected by filing 
prior to the filing of the notice. The notice shall identify the owner of record 
of the real property, contain the property address, describe the property 
sufficiently to identify it and recite the amount of the obligation secured by 
the lien. 

(b) To protect and maintain assets pending resolution of an action under 
this part, the court, upon request, may appoint a receiver. 

(c) The attorney general and reporter or a prosecuting attorney shall not 
enforce any judgment obtained under this part by means of execution against 
the homestead of the inmate. The attorney general and reporter shall enforce 
this part, except that the attorney general and reporter may request the 
prosecuting attorney of the county in which the inmate was sentenced or the 
prosecuting attorney of the county in which any asset of an inmate is located 
to make an investigation or assist in a legal proceeding under this part. 


History. 
Acts 1998, ch. 992, § 9. 
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41-21-909. Cooperation with attorney general and reporter — Costs of 
investigations — State treasurer to make determinations 
of amounts due. 


(a) The sentencing judge, the sheriff of the county, the warden of the state 
correctional facility and the state treasurer shall furnish to the attorney 
general and reporter or prosecuting attorney all information and assistance 
possible to enable the attorney general and reporter or prosecuting attorney to 
secure reimbursement for the state under this part. 

(b) The costs of any investigations under this part shall be paid from the 
reimbursements secured under this part and the balance of the reimburse- 
ments shall be credited to the general fund of the state to be available for 
general fund purposes. 

(c) The state treasurer may determine the amount due the state in cases 
under this part and render statements of the amount due, and those sworn 
statements shall be considered prima facie evidence of the amount due. 


History. 
Acts 1998, ch. 992, § 10. 


41-21-910. Interagency cooperation to ensure child support obliga- 
tions met. | 


The department of correction, the attorney general and reporter, district 
attorneys general, the department of human services, and the department of 
labor and workforce development shall all cooperate and share information to 
the extent not prohibited by law concerning assets, workers’ compensation 
settlements, and child support obligations of inmates in order that, to the 
maximum extent feasible, inmates should satisfy existing child support 
obligations, including arrearages, before the state receives reimbursement, 
including the costs of any investigations, pursuant to this part. — 


History. 
Acts 1998, ch. 992, § 12; 1999, ch. 520, § 39. 


41-21-911. Assignment of workers’ compensation arrearages. 


Notwithstanding § 50-6-223(b), a court may assign up to fifty percent (50%) 
of workers’ compensation made by periodic payments to pay an arrearage owed 
by an inmate who is confined in the custody of the department; provided, that 
the assignment is administered in accordance with § 50-2-105. 


History. 
Acts 1998, ch. 992, § 13. 


CHAPTER 22 
WORK PROGRAMS 


Part 1. General Provisions 


Section 
41-22-101. State farm. 
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Section 


41-22-102. 
41-22-103. 
41-22-104. 
41-22-105. 
41-22-106. 
41-22-107. 
41-22-108. 
41-22-109. 
41-22-110. 
41-22-111. 


41-22-112 


41-22-115. 
41-22-116. 
41-22-117. 
41-22-118. 
41-22-1119. 
41-22-120. 
41-22-121. 
41-22-122. 
41-22-123. 
41-22-124. 
41-22-125. 
41-22-126. 
41-22-127. 
41-22-128. 


41-22-129. 
41-22-130. 


41-22-201. 
41-22-202. 
41-22-203. 
41-22-204. 
41-22-205. 
41-22-206. 


41-22-207. 
41-22-208. 
41-22-209. 
41-22-210. 
41-22-211. 
41-22-212. 
41-22-213. 
41-22-214. 
41-22-215. 


41-22-301. 
41-22-302. 
41-22-303. 
41-22-304. 
41-22-305. 
41-22-306. 
41-22-307. 
41-22-308. 
41-22-309. 


41-22-401. 
41-22-402. 
41-22-403. 


WORK PROGRAMS 


Construction of roads and buildings on state property. 
Improvements and repairs of Brushy Mountain property. 
Grading of railroads into state mines. 
Sale of products of inmate labor. 
Unlawful sales of coal or coal products. 
Reports and settlement of mining accounts. 
[Reserved.] 
Contracts for sale or manufacture of products. 
Manufacturers for state. 
Control of inmates retained by state. 
— 41-22-114. [Reserved.] 
Pricing of manufactured articles. 
Sale of prison-made goods in open market prohibited — Exceptions. 
[Reserved.] 
Classification and training of inmates. 
Purchase of articles by public agencies. 
Agencies not required to purchase prison-made articles. 
Violations of § 41-22-120. 
Catalogue of products. 
Disposition of proceeds — Quarterly statement. 
Expenditures for capital improvements. 
Manufacture of license plates and similar articles. 
Purchase of license plates. 
State or local public works projects. 
Restrictions on release program facilities near schools, orphanages, child care centers, 
or similar establishments. 
Substandard housing renovation. 
Inmate labor. 


Part 2. Road Work by Inmates 


Road work authorized. 

Purchase of necessary equipment — Temporary stockades — Rules and regulations. 

Interdepartmental compensation. 

Special compensation for inmates. 

Census of inmates for road work. 

Notification to counties — Preparation for work — Terms and conditions of employ- 
ment. 

Contract with county. 

Consideration of applications. 

Rate of compensation — Payment of expenses. 

Provision of equipment. 

Period during which road work may be done. 

Quarters for inmates — Prison rules applicable. 

Superintendents and guards. 

Payments under contract. 

Use of inmate labor on federally funded construction. 


Part 3. Road Work by Jail Inmates 


Contracting board. 

Contracts without delay. 

Guarding of work parties. 

Work day — Amount credited against fines and costs. 
Punishment for refusal to work. 

Supervision. 

Compensation of guard. 

Part supplemental to workhouse provisions. 

Counties acting jointly. 


Part 4. TRICOR Inmate Labor Act of 1994 


Short title. 
Part definitions. 
Legislative intent. 


41-22-101 


Section 


41-22-404. 
41-22-405. 
41-22-406. 
41-22-407. 
41-22-408. 
41-22-409. 
41-22-410. 
41-22-411. 
41-22-412. 
41-22-4183. 
41-22-414. 
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Board created. 

Appointment — Membership. 

Powers and duties of board. 

Executive director of TRICOR. 

Contracts for services — Budgets — Operating plans — Monitoring. 

Meetings. 

Service without compensation — Reimbursement of expenses. 

Performance evaluation. 

Volunteer status of board members. 

Work training for juvenile offenders. 

Offsetting costs of incarceration by generating revenue — Sales of surplus equipment 
and materials. 


PART 1 
GENERAL PROVISIONS 


41-22-101. State farm. 


The Tennessee rehabilitative initiative in correction (referred to in this part 


as TRICOR) board shall operate the state farm and all appurtenances to its full 
capacity in the cultivation and production of crops of the character and kind 
best suited to be grown and produced on the land, and for this purpose inmates 
of the penitentiaries shall be employed under such rules, regulations, and 
conditions as may be prescribed by the board. 


Hours of work, § 41-21-207. 

Inmate labor for private purposes, §§ 41-2- 
148, 41-3-106. 

Legislative guidelines concerning labor of in- 
mates, § 41-1-402. 

Tennessee rehabilitative initiative in correc- 
tion board, § 41-22-404. 


History. 

Acts 1915, ch. 114, § 2; Shan., § 7581a3; 
impl. am. Acts 1919, ch. 39, §§ 1, 2; impl. am. 
Acts 1928, ch. 7, § 42; Code 1932, § 12181; 
impl. am. Acts 1955, ch. 102, § 1; T.C.A. (orig. 
ed.), § 41-401; Acts 1994, ch. 737, § 6; 1996, ch. 
564, § 2. 


Cross-References. 
Corrections volunteer services, title 41, ch. 
10. 


41-22-102. Construction of roads and buildings on state property. 


The commissioner has the authority and power to construct with the labor of 
inmates of the penitentiary any and all roads that may be found necessary and 
of value to the state’s properties, and to construct and build, if, in the 
commissioner’s opinion, it is necessary, separate hospitals and necessary 
appurtenances for contagious diseases on the state’s property, and pay for 
them out of the funds belonging to the institution. 


History. 
Acts 1915, ch. 114, § 2; Shan., § 7581a4; 
impl. am. Acts 1919, ch. 39, §§ 1, 2; impl. am. 


Acts 1923, ch. 7, § 42; Code 1932, § 12182; 
T.C.A., (orig. ed.), § 41-402. 


41-22-103. Improvements and repairs of Brushy Mountain property. 


The commissioner may, during the summer season, provide employment for 
part of the inmates at the Brushy Mountain penitentiary in repairing or 
building any buildings that may be deemed necessary on the property, so that, 
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in the event of the employment of a sufficient number of inmates of the Brushy 
Mountain penitentiary on the county roads, pikes, highways or railroads, the 
mining force at the Brushy Mountain penitentiary shall be reduced to not 
exceeding three hundred (300) men mining coal, burning coke and operating 
the mines during the road working season. 


History. Acts 1923, ch. 7, § 42; Code 1932, § 12196; 
Acts 1915, ch. 114, § 10; Shan., § 7581a18; —‘T.C.A. (orig. ed.), § 41-403. 
impl. am. Acts 1919, ch. 39, §§ 1, 2; impl. am. 


41-22-104. Grading of railroads into state mines. 


(a) The commissioner of correction may contract with any railroad company 
to do the grading of any railroad extension into the coal lands of the state and, 
in case the state engages to do the grading, the working of the inmates upon 
grade work is authorized. The working of the inmates shall be under the 
commissioner. 

(b) The commissioner may accept, in remuneration for the grading, county 
bonds or first mortgage bonds of a railroad. 


History. Acts 1923, ch. 7, § 42; Code 1932, § 12197; 
Acts 1915, ch. 114, § 11; Shan., § 7581a19; impl. am. Acts 1955, ch. 102, § 1; T.C.A. (orig. 
impl. am. Acts 1919, ch. 39, §§ 1, 2;impl. am. ed.), § 41-404. 


41-22-105. Sale of products of inmate labor. 


The commissioner is authorized to make contracts for the sale of coal and 
coke of the state mines and to dispose of all articles manufactured by the 
inmates for the state, to the best interests of the state, and pay the proceeds 
into the state treasury. 


History. Acts 1919, ch. 39, §§ 1, 2; impl. am. Acts 1923, 
Acts 1895 (Ex. Sess.), ch. 7, § 18; impl. am. ch. 7, § 42; mod. Code 1932, § 12069; T.C.A. 
Acts 1915, ch. 20, § 9; Shan.,§ 7474;impl.am. (orig. ed.), § 41-405. 


41-22-106. Unlawful sales of coal or coal products. 


(a) It is unlawful for any coal or coal products mined or produced as a result 
of inmate labor from the state mines at Petros or any other state-owned 
property to be sold to anyone other than the state itself for its own consumption 
or to the political subdivisions of the state. It is further unlawful to ship any of 
the state coal or transport it from the state mines, except for the use of the 
state, its political subdivisions or for charitable purposes. 

(b) A violation of this section is a Class C misdemeanor. 


History. Cross-References. 

Acts 1937, ch. 104, §§ 2, 3; C. Supp. 1950, Penalty for Class C misdemeanor, § 40-35- 
§§ 12201.1, 12201.2 (Williams, §§ 12201.2, 111. 
12201.3); T.C.A. (orig. ed.), §§ 41-406, 41-407; Sale of waste material from mines, § 4-6- 
Acts 1989, ch. 591, § 113. 136. 


41-22-107. Reports and settlement of mining accounts. 


The mining engineer and other officials in charge of the mines, prisons and 
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inmates shall make monthly reports to the commissioner of correction of all 
expenses, receipts and transactions connected with the mines, prisons and 
inmates. The commissioner shall make full and complete detailed reports of 
everything transpiring or connected with the state mines, prisons and inmates 
every three (3) months to the commissioner of revenue, and also make, at the 
same time, full settlements with the commissioner of revenue for all moneys 
received, or that should have been received, by the commissioner of correction 
and other state officials or agents connected with the state mines, prisons or 
inmates. 


History. ch. 7, § 42; Code 1932, § 12073; impl. am. Acts 
Acts 1895 (Ex. Sess.), ch. 7, § 18; impl.am. 1955, ch. 102, § 1; impl. am. Acts 1959, ch. 9, 

Acts 1915, ch. 20, § 9;Shan.,§ 7475;impl.am. § 14; T.C.A. (orig. ed.), § 41-408. 

Acts 1919, ch. 39, §§ 1, 2; impl. am. Acts 1923, 


41-22-108. [Reserved. | 


41-22-109. Contracts for sale or manufacture of products. 


(a) The TRICOR board, with the approval of the governor, is authorized and 
directed to make contracts for the sale or manufacture of any article that may 
be manufactured in state shops. This section and §§ 41-22-110, 41-22-111, and 
41-22-115 are subject in all respects to § 41-22-116. 

(b) Contracts for the sale or manufacture of such manufactured articles 
shall be made at such prices, and covering such periods of time, as in the 
opinion of the TRICOR board will best subserve and protect the interests of the 
state and the welfare of the inmates, subject to the rules and provisions set 
forth in §§ 41-22-110, 41-22-111, and 41-22-115. 


History. Cross-References. 
Acts 1919, ch. 40, § 1; impl. am. Acts 1923, Sale of mine and industrial products, §§ 4-6- 
ch. 7, §§ 1, 2,42; Shan. Supp.,§ 7581a23;Code 135 — 4-6-137. 
1932, § 12205; mod. C. Supp. 1950, § 12205; 
impl. am. Acts 1955, ch. 102, § 1; T.C.A. (orig. 
ed.), § 41-410; Acts 1994, ch. 737, §§ 8, 9; 1996, 
ch. 564, § 2. 


41-22-110. Manufacturers for state. 


In the event the authorities authorized and empowered in § 41-22-109 to 
make contracts for the sale or manufacture of the articles to be manufactured 
in accordance with the plan provided for in §§ 41-22-109 — 41-22-111 and 
41-22-115, are not able, after reasonable effort, to make and enter into 
satisfactory contracts of this character, those authorities are then empowered 
and authorized to use and employ the inmates in the manufacture of some 
article or articles, for and on behalf of the state itself, under the same general 
conditions, restrictions and rules as provided in §§ 41-22-111 and 41-22-115, 
and the authorities are also empowered and authorized to purchase or rent all 
machinery and equipment necessary to install the plants and to purchase 
necessary material for carrying on such manufacturing business. 


History. § 7581a24; Code 1932, § 12206; mod. C. Supp. 
Acts 1919, ch. 40, § 2; Shan. Supp., 1950, § 12206; T.C.A. (orig. ed.), § 41-411. 
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41-22-111. Control of inmates retained by state. 


By no contract shall the care, protection and discipline of the inmates be to 
any degree surrendered or delegated to anyone other than employees of the 
state, who, under the supervision of the commissioner of correction, with the 
approval of the governor, shall have charge and control of all these matters. 


History. 1932, § 12205; C. Supp. 1950, § 12205; impl. 
Acts 1919, ch. 40, § 1; impl. am. Acts 1923, am. Acts 1955, ch. 102, § 1; T.C.A. (orig. ed.), 
ch. 7, §§ 1, 2,42; Shan. Supp., § 7581a23;Code § 41-412. 


41-22-112 — 41-22-114. [Reserved.] 


41-22-115. Pricing of manufactured articles. 


In order that any competition between the labor of inmates to be worked 
directly by and for the benefit of the state and free labor shall be reduced to its 
practical minimum, all reasonable efforts shall be made to dispose of the 
articles manufactured by inmates at such prices as will best protect the 
financial interests of the state. 


History. § 12205; Acts 1972, ch. 701, § 2; T.C.A. (orig. 
Acts 1919, ch. 40, § 1; Shan. Supp., ed.),§ 41-416. 
§ 7581a23; Code 1932, § 12205; C. Supp. 1950, 


41-22-116. Sale of prison-made goods in open market prohibited — 
Exceptions. 


(a) Except as provided in subsections (c)-(f), no goods, wares or merchandise 
manufactured, in whole or in part, by inmates, except inmates on parole or 
probation, shall be sold or offered for sale in this state by any person, firm, 
association or corporation or by any federal authority, state or political 
subdivision of the federal authority or state. Nothing in this section shall be 
construed to forbid the sale, exchange or disposition of those goods to any 
institution supported wholly or in part by funds derived from public taxation 
and operated under the supervision of the United States, the state of 
Tennessee, or any other state of the union, or any political subdivision thereof. 
In addition, goods, wares and merchandise may be offered for sale to private 
nonprofit corporations and charitable organizations that are duly chartered as 
such under the laws of the state of Tennessee and to private contractors if the 
goods purchased will subsequently be used by a public agency or a nonprofit 
organization. 

(b) Notwithstanding subsection (a), this section shall not be construed so as 
to limit the display and casual sale to the public of arts and crafts made by 
adult and juvenile inmates at any approved departmental outlets, art and craft 
exhibitions, state parks or any appropriate display or exhibition program. 

(c) The state or a prison contractor operating pursuant to the Private Prison 
Contracting Act of 1986, compiled in chapter 24 of this title, is authorized to 
develop industry programs in correctional facilities, pursuant to which in- 
mates shall manufacture goods to be sold on the open market. No goods may 
be manufactured for sale on the open market pursuant to this section unless 
the goods are determined by the department of economic and community 


41-22-116 CORRECTIONAL INSTITUTIONS AND INMATES 690 
development to be goods not otherwise manufactured in Tennessee. For any 
programs for manufacture of goods for sale on the open market, the TRICOR 
board shall establish a wage rate for inmates and shall establish a rate of 
payment by inmates to reimburse the state for providing room and board. 

(d) The TRICOR board may contract with food processors for the purposes 
of processing and packaging agricultural products produced in whole or in part 
by inmates, except inmates on parole or probation, or exchanging the agricul- 
tural products for food products of comparable value. 

(e) The TRICOR board is authorized to develop joint ventures with private 
sector businesses upon such terms and conditions as the TRICOR board may 
deem to be in the best interest of the state. These ventures shall operate 
pursuant to the Private Sector Prison Industry Enhancement Certification 
Program (PS/PIEC) (P.L. 96-157, as amended) and in accordance with §§ 41- 
6-204, 41-6-205(a) and (c), 41-6-206 and 41-6-207. Section 41-6-205(b) also 
applies to ventures in which inmates are employed by private industries. 
Eligibility for participation will not be extended to those businesses that have 
ceased Tennessee operations within twenty-four (24) months of the initiation of 
the venture or during such venture. If the private sector business is doing 
business in Tennessee, the venture shall not cause the loss of jobs for 
Tennessee employees. Goods produced in these ventures may be sold on the 
open market. 

(f) The TRICOR board is authorized to develop policies for the sale of 
TRICOR products to state, city and county employees. Any products sold 
directly to these employees shall not be made available for commercial resale. 
The board shall designate two percent (2%) of total annual sales from state, 
city and county employees to inmate educational programs. Policies developed 
by the TRICOR board as authorized by this section shall be reviewed by the 
state and local government committee of the senate and the committee of the 
house of representatives having oversight over corrections prior to implemen- 
tation of the sale of products to state, city and county employees. Policies 
developed by the TRICOR board shall take into account possible competition 
with retail merchants and the impact on state and local sales tax collections. 

(g) The TRICOR board is authorized to develop policies for the sale of goods, 
wares or merchandise to inmates who are within the custody of the depart- 
ment of correction. 

(h) Each violation of this section by a person, firm or corporation is a Class 
C misdemeanor. 


History. 

Acts 1937, ch. 67, §§ 1, 2; C. Supp. 1950, 
§ 12206.1 (Williams, §§ 12209.3, 12209.4); 
Acts 1972, ch..576, § 22:,1978, ch. .542,'§ 1; 
T.C.A. (orig. ed.), § 41-418; Acts 1986, ch. 932, 
§ 16; 1987, ch. 238, § 1, 2; 1989, ch. 591, § 113; 
1991, ch. 78, §§ 1-3; 1992, ch. 1022, § 5; 1994, 
ch. 737, §§ 11, 12; 1996, ch. 564, § 2; 2003, ch. 
378, §§ 1, 2; 2010, ch. 896, § 1; 2011, ch. 410, 
§ 2(h); 20138, ch. 236, § 64; 2019, ch. 345, § 67. 


Compiler’s Notes. 
For notes on P.L. 96-157, referred to in this 
section, see 42 U.S.C. § 3711. 


Provisions relating to prison-made goods 
may be found at 18 U.S.C. §§ 1761 et seq. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


Amendments. 

The 2019 amendment substituted “commit- 
tee of the house of representatives having over- 
sight over corrections” for “state government 
committee of the house of representatives” in 


(f). 
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Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


Cross-References. 


Inmate-produced arts and crafts, title 41, ch. 


6, part 3. 


Penalty for Class C misdemeanor, § 40-35- 
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41-22-119 


proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


Attorney General Opinions. 

Operation of prison industry program by pri- 
vately managed prison, OAG 99-023, 1999 
Tenn. AG LEXIS 28 (2/9/99). 


pha 


Law Reviews. 
Tennessee Civil Disabilities: A Systemic Ap- 


41-22-117. [Reserved. | 


41-22-118. Classification and training of inmates. 


In order that inmates may be more profitably employed in TRICOR pro- 
grams for their own welfare and the welfare of the state, the department of 
correction is directed to: 

(1) Employ personnel and purchase any necessary equipment and sup- 
plies for investigating and recording the essential facts in order to classify 
inmates according to: 

(A) Their individual capacities, achievements and aptitudes; 
(B) Their previous education, training and experience; and 
(C) Other mental, physical and social characteristics; 

(2) Establish educational classes supplementing and related to each of the 
TRICOR programs and services set up in §§ 41-22-118 — 41-22-124; and 

(3) Note the progress of inmates in these classes and programs. 


§ 12209.6); impl. am. Acts 1955, ch. 102, § 1; 
T.C.A. (orig. ed.), § 41-420; Acts 2003, ch. 187, 
§. 5. 


History. 
Acts 1937, ch. 278, § 1; impl. am. Acts 1939, 
ch. 11, § 1;C. Supp. 1950, § 12209.1 (Williams, 


41-22-119. Purchase of articles by public agencies. 


(a) All departments, institutions, agencies and political subdivisions of this 
state, that are supported in whole or in part by the state shall purchase from 
the TRICOR board all articles required by these departments, institutions, 
agencies or political subdivisions of the state that are produced, repackaged, 
assembled, warehoused or manufactured by TRICOR with the labor of inmates 
confined within the institutions or elsewhere employed within this state; 
provided, that the articles are certified pursuant to procedures approved by the 
procurement commission as being of satisfactory quality, being reasonable in 
price and available. 

(b) In the procedures for certifying articles for purchase by state govern- 
ment, the procurement commission may consider, if it deems appropriate, the 
effect of certification on markets in the private sector; however, it is not the 
legislative intent that this effect, if considered, be a controlling factor in the 
board’s decision. 

(c) The board shall appoint a certification committee consisting of, but not 
limited to, a representative from the TRICOR board, the departments of 
general services and finance and administration and the office of the comp- 
troller of the treasury that will advise the board. 

(d) The TRICOR board shall submit requests for certification of articles 
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together with supporting data regarding quality, price and availability pursu- 
ant to procedures approved by the procurement commission. - 

(e) No article shall be purchased by any department, institution, agency or 
political subdivision of the state from any other source unless excepted from 
§§ 41-22-118 — 41-22-124. 

(f) Each member of the general assembly may purchase any office furniture 
and equipment manufactured by TRICOR for the purpose of furnishing the 
legislative offices of that member in the member’s legislative district. 

(g) The competitive bidding procedures set forth in title 12, chapter 3, part 
5 do not apply to the purchase of articles manufactured or grown by TRICOR 
and certified pursuant to procedures approved by the procurement commis- 
sion. 


History. 

Acts 1937, ch. 278, § 2; impl. am. Acts 1939, 
ch. 11, § 1;C. Supp. 1950, § 12209.2 (Williams, 
§ 12209.7); impl. am. Acts 1955, ch. 102, § 1; 
Acts 1974, ch. 669, § 1; 1981, ch. 382, § 21; 
T.C.A. (orig. ed.), § 41-421; Acts 1988, ch. 903, 
§ 3; 1994, ch. 7387, § 14; 1996, ch. 564, § 2; 
1999, ch. 299, §§ 1-4; 1999, ch. 487, § 1; 2002, 


petitive bidding procedures set forth in “§ 12- 
3-204 et seq.,” which provisions were trans- 
ferred in 1981 to title 12, ch. 3, part 5. 
Subsequently, former title 12, ch. 3 was 
amended and reorganized by Acts 2013, ch. 
403, §§ 8-70, effective July 1, 2013. Title 12, ch. 
3, part 5 as amended provides for competitive 
solicitation procedures. 


ch. 526, §§ 1-4; 2011, ch. 295, § 19. 


Compiler’s Notes. 
Subsection (g) formerly referred to the com- 


41-22-120. Agencies not required to purchase prison-made articles. 


Exceptions from the operation of the mandatory provisions of §§ 41-22-118 
— 41-22-124 may be made in any case where, in the opinion of the procurement 
commission, articles so produced or manufactured do not meet the reasonable 
requirements of a department, institution, agency or political subdivision of 
the state. No department, institution, agency or political subdivision may be 
allowed to evade the intent and meaning of this section by slight variations 
from standards adopted by the TRICOR board when articles produced or 
manufactured by it are certified pursuant to procedures approved by the 
procurement commission. 


History. 
Acts 1937, ch. 278, § 3; impl. am. Acts 1939, 
ch. 11, §§ 1, 2; C. Supp. 1950, § 12209.3 (Wil- 


§ 1; Acts 1981, ch. 332, § 22; T.C.A. (orig. ed.), 
§ 41-422; Acts 1994, ch. 737, § 15; 1996, ch. 
564, § 2; 2002, ch. 526, § 5; 2011, ch. 295, § 19. 


liams, § 12209.8); impl. am. Acts 1955, ch. 102, 


41-22-121. Violations of § 41-22-120. 


No voucher, certificate or warrant issued on the commissioner of finance and 
administration by any department, institution, agency or political subdivision 
shall be questioned by the commissioner or by the state treasurer on the 
grounds that § 41-22-120 has not been complied with by the department, 
institution, agency or political subdivision, but if intentional violation of 
§ 41-22-120 by any department, institution, agency or political subdivision 
continues, after notice from the governor to desist, it constitutes a malfeasance 
in office and subjects the officer or officers or agents responsible for this 
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violation to suspension or removal from office as may be provided by law in 
other cases of malfeasance. 


History. Acts 1959, ch. 9, § 3; impl. am. Acts 1961, ch. 
Acts 1937, ch. 278, § 4; C. Supp. 1950, 97, § 3; T.C.A. (orig. ed.), § 41-423. 
§ 12209.4 (Willams, § 12209.9); impl. am. 


41-22-122. Catalogue of products. 


(a) The TRICOR board shall cause to be prepared annually, at such times as 
it may determine, catalogues containing the description of all articles and 
supplies manufactured and produced by it pursuant to the provisions of 
§§ 41-22-118 — 41-22-124, copies of which catalogues shall be sent by it to all 
departments, institutions, agencies and political subdivisions of the state 
referred to in §§ 41-22-118 — 41-22-121. 

(b) At least thirty (30) days before the commencement of each fiscal year, the 
proper official of each department, institution, agency or political subdivision 
shall report to TRICOR estimates for the fiscal year of the kind and amount of 
articles and supplies required by them for the ensuing year, referring such 
estimates to the catalogue issued by the TRICOR board insofar as articles and 
supplies indicated are included in that catalogue. 

(c) The catalogue shall identify those articles and supplies that are certified 
pursuant to procedures approved by the procurement commission as required 
by § 41-22-119. 


History. Acts 1981, ch. 332, § 23; T.C.A. (orig. ed.), 

Acts 1937, ch. 278, § 5; impl. am. Acts 1939, § 41-424; Acts 1994, ch. 737, § 16; 1996, ch. 
ch. 11, § 1;C. Supp. 1950, § 12209.5 (Williams, 564, § 2; 2002, ch. 526, § 6; 2011, ch. 295, § 19. 
§ 12209.10); impl. am. Acts 1955, ch. 102, § 1; 


41-22-123. Disposition of proceeds — Quarterly statement. 


(a) All receipts from the sale of prison products shall be placed to the credit 
of the TRICOR board, which, except as provided in this part, is authorized to 
expend such moneys from this fund as may be necessary to procure tools, 
supplies and materials, replace equipment and to employ personnel and 
otherwise defray the necessary expenses incident to the employment of 
inmates as provided in this part. 

(b) A profit and loss statement of TRICOR’s operation shall be prepared 
quarterly, within the month following the end of the quarter, and a copy of this 
statement, certified by the fiscal officer of TRICOR, shall be sent to the 
comptroller of the treasury and to the commissioner of finance and adminis- 
tration. Any statement shall be approved by the comptroller of the treasury 
before it may be released for publication. 


History. 102, § 1; Acts 1972, ch. 736, § 1; T.C.A. (orig. 
Acts 1937, ch. 278, § 6; impl. am. Acts 1939, —ed.), § 41-425; Acts 1994, ch. 737, § 17; 1996, 

ch. 11, § 1; mod. C. Supp. 1950, § 12209.6 ch. 564, § 2; 2003, ch. 187, § 6. 

(Williams, § 12209.11); impl. am. Acts 1955, ch. 


41-22-124. Expenditures for capital improvements. 


(a) If the TRICOR board deems it desirable to use the proceeds from sales, 
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revenues or other funds obtained from the operation of TRICOR for the 
purchase or construction of buildings, roads, walls, driveways,,equipment or 
other capital improvements, the board shall make a written request to the 
comptroller of the treasury and the governor to obtain an authorization to 
expend the funds for any of those purposes. The written request shall describe 
the improvement and the estimated cost of the improvement. 

(b) If the comptroller of the treasury and the governor approve the proposed 
expenditure, their approval shall be evidenced by endorsing their written 
approval upon the request and the same shall be the authority of the board to 
expend the funds for the improvement; provided, that it is unlawful to expend 
an amount greater than is stated in the approved request. 

(c) If the amount of the expenditure exceeds two thousand five hundred 
dollars ($2,500) for buildings, walls or other capital improvements, the 
planning and construction of those improvements shall be under the require- 
ments, direction and supervision of the state building commission. 


History. § 12209.11); Acts 1957, ch. 155, § 1; T.C.A. 
Acts 1937, ch. 278, § 6; impl. am. Acts 1939, (orig. ed.), § 41-426; Acts 1994, ch. 737, §§ 18, 
ch. 11,§ 1;C. Supp. 1950, § 12209.6 (Williams, 19; 1996, ch. 564, § 2; 2003, ch. 187, § 7. 


41-22-125. Manufacture of license plates and similar articles. 


(a) The TRICOR board is authorized and empowered to manufacture 
numbered motor vehicle registration plates, highway and street signs and 
other kindred articles for the purpose of supplying the requirements of the 
state as provided in this part, and to sell to other cities, counties and states 
when deemed advisable by the board. 

(b) The necessary machinery and equipment shall be purchased, as all other 
supplies are purchased, so as to properly equip the plant, and the number of 
inmates necessary to operate the plant shall be employed. 


History. 701, § 1; T.C.A. (orig. ed.), §§ 41-427, 41-428; 
Acts 1923, ch. 94, §§ 1, 2; Shan. Supp., Acts 1994, ch. 737, § 20; 1996, ch. 564, § 2. 
§ 7581a27; Code 1932, § 12208; Acts 1972, ch. 


41-22-126. Purchase of license plates. 


(a) The department of revenue is authorized and directed to contract for and 
purchase from the TRICOR board the requirements of the state for automobile 
number plates, to be paid for as if purchased from an individual dealer. 

(b) The controlling feature in making such contracts shall be reasonable 
returns to the institution manufacturing the goods and a saving to the state in 
supplying the plates. 


History. am. Acts 1955, ch. 102, § 1; impl. am. Acts 


Acts 1923, ch. 94, § 3; Shan. Supp., 1959, ch. 9, § 14; T.C.A. (orig. ed.), § 41-429; 
§ 7581a28; mod. Code 1932, § 12209; impl. Acts 1994, ch. 737, § 21; 1996, ch. 564, § 2. 


41-22-127. State or local public works projects. 


(a)(1) The commissioner of correction, with the approval of the governor and 
the appropriate commissioner, is authorized and directed to employ and 
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work at state public works projects, such as the improvement, alteration, 
construction, repair or maintenance of state parks and highways, those 
inmates who, in the commissioner of correction’s judgment, will be safe, 
humane, practicable or desirable to work outside the prison walls. 

(2) The commissioner of correction, with the approval of the governor, is 
authorized to employ and work such inmates as are safe and desirable to 
work outside the prison walls at county, city or municipal public works 
projects if, in the discretion of the commissioner, the county, city or 
municipality provides adequate supervision of inmates to ensure the safety 
of the general public and to prevent the escape of the inmates. 

(b)(1) Any county, city or municipality desiring the use of inmates to perform 
public works projects shall make application to the commissioner of 
correction. 

(2)(A) The application shall state: 

(i) The location and nature of the proposed project; 

(ii) The estimated length of time inmates would be required; 
(iii) The number of inmates that would be required; and 

(iv) The nature of the duties inmates are to perform. 

(B) The application shall set out in detail the provisions for the 
supervision of the inmates. The provisions for supervision shall include 
the methods that will be used to ensure the health, safety and welfare of 
all inmates requested. 

(3) The commissioner may grant all or any part of the number of inmates 
requested, may deny the application or may place specific restrictions and 
conditions on the use of inmates, depending on the best interests of the state. 
(c) Noinmate shall be required to perform public works projects for the state 

or any county, city or municipality if the project appears to the commissioner 
to be extremely dangerous to the health, safety or welfare of the inmate. Any 
project requiring the use of dynamite or any other explosive by an inmate is 
considered extremely dangerous for the purposes of this subsection (c). 


History. 
Acts 1977, ch. 121, § 1; T.C.A., § 41-430. 


41-22-128. Restrictions on release program facilities near schools, 
orphanages, child care centers, or similar establishments. 


(a) There shall be no community residential facilities that accommodate 
state or federal adult inmates who are on work release or other community 
release or prerelease programs established within one thousand feet (1,000’) 
of a public or private school, orphanage, child care center, or any similar 
establishment where groups of children from nursery age to grade twelve 
attend or reside. 

(b) Subsection (a) applies only to counties having a population of seven 
hundred fifty thousand (750,000) or more, according to the 1980 federal 
census or any subsequent federal census, and to counties having a metro- 
politan form of government. 


History. Compiler’s Notes. 
Acts 1986, ch. 897, § 1; 2000, ch. 981, § 63. For table of U.S. decennial populations of 
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Tennessee counties, see Volume 13 and its 
supplement. 


41-22-129. Substandard housing renovation. 


(a) The commissioner of correction, with the approval of the governor, is 
authorized to enter into cooperative agreements with county, city or municipal 
governments for the purpose of renovating substandard housing of persons 
determined by the department of human services to be of low income. 

(b)(1) Any county, city or municipality desiring the use of inmates to perform 

such work shall make application to the commissioner of correction. 

(2)(A) The application shall state: 

(i) The location and nature of the proposed project; 

(ii) The estimated length of time inmates would be required; 
(iii) The number of inmates that would be required; and 

(iv) The nature of the duties inmates are to perform. 

(B) The application shall set out in detail the provisions for the 
supervision of the inmates. The provisions for supervision shall include 
the methods that will be used to ensure the health, safety and welfare of 
all inmates requested. 

(3) The commissioner may grant all or any part of the number of inmates 
requested, may deny the application or may place specific restrictions and 
conditions on the use of inmates, depending on the best interests of the state. 
(c) No inmate shall be required to perform work for any county, city or 

municipality if the project appears to the commissioner to be extremely 
dangerous to the health, safety or welfare of the inmate. 


History. 
Acts 1987, ch. 241, § 1. 


41-22-1330. Inmate labor. 


(a) Subject to the conditions set out in subsection (b), the commissioner of 
correction is authorized to utilize inmate labor to construct, renovate or repair 
prison facilities, including time-building institutions, classification centers, 
alternative incarceration units and other buildings used for the housing or care 
of inmates. 

(b) Prior to using inmate labor for the purposes set out in subsection (a), the 
commissioner shall determine that the use will: 

(1) Result in a cost savings to the state; 

(2) Not compromise the safety of correction employees or the general 
public; 

(3) Not substantially increase the likelihood of escapes and other breaches 
of security or the introduction of dangerous contraband into prison facilities; 
and 

(4) Result in a finished product of a quality that is sufficient for the 
building being constructed, renovated or repaired. 

(c) The commissioner is authorized to make such rules, regulations or 
departmental policy as the commissioner deems advisable in connection with 
the use of inmate labor for the construction, renovation or repair of prison 
facilities. 
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History. 
Acts 1991, ch. 204, § 1. 


PART 2 
ROAD WORK BY INMATES 


41-22-201. Road work authorized. 


The commissioner of correction, with the approval of the governor, is 
authorized to contract with the commissioner of transportation for the use of 
any or all inmates, except those for which it is undesirable or impracticable in 
the opinion of those officials, to work outside the walls of the main prison in 
constructing any new or maintaining any old public road in this state. 


History. Regional state workhouses, title 41, ch. 1, 
Acts 1981, ch. 378, § 1; T.C.A., § 41-501. part 6. 
eR AN 7) sme kas Uy Use of prison labor by department of trans- 


Felons and other prisoners to work on roads, PO oes Bena 
§§ 41-2-123 — 41-2-125. Volunteer prisoner work program, title 4, ch. 


Inmate labor for private purposes, §§ 41-2- 6, part 2. 


148, 41-3-106. 


41-22-202. Purchase of necessary equipment — Temporary stockades 
— Rules and regulations. 


(a) The commissioner of correction, with the approval of the governor, is 
authorized and directed to purchase equipment, such as tools, road working 
machinery and motor trucks for the speedy transfer of the inmates from one 
point to another, that may become necessary in the judgment of the commis- 
sioner to effectually and economically carry out §§ 41-22-201 — 41-22-204. 

(b) The commissioner is further authorized and directed to build temporary 
stockades in which to safely keep and house the prisoners working under the 
provisions of §§ 41-22-201 — 41-22-204 and to make such rules and regula- 
tions regarding their well being and safekeeping as in the commissioner’s 
opinion are necessary. 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-502. 


41-22-203. Interdepartmental compensation. 


(a) The commissioner of transportation shall pay the commissioner of 
correction for the use of inmates employed under §§ 41-22-201 — 41-22-204 
out of the highway fund or any other fund under the commissioner of 
transportation’s control. The commissioner of correction shall in turn, except 
as provided in this part, pay the moneys so received into the state treasury, 
where they shall be credited to the department of correction. 

(b) The rate of pay shall not exceed the department of correction expendi- 
tures necessary to enable such inmates to perform the contracted labor while 
ensuring adequate security, plus an additional amount to be determined by the 
commissioners of correction and transportation for the purpose of funding 
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§ 41-22-204, but not to exceed ten percent (10%) of the amount paid by the 
department of transportation to the department of correction. — 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-503. 


41-22-204. Special compensation for inmates. 


The additional amount prescribed in § 41-22-203 shall be kept and reserved 
in a special fund for the use and benefit of the inmates so employed. This fund 
is to be reserved by the commissioner of correction and with the approval of the 
governor, to be used in making payments to deserving inmates, on a fair 
proportionate basis or to their dependents, in such sums and at such times as 
may be considered by the commissioner proper in order to reward good 
conduct, give the stimulus of hope to the inmates and best encourage them in 
discipline and efficiency. 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-504. 


41-22-205. Census of inmates for road work. 


On or before March 1 of each year, the commissioner of correction shall 
prepare a census of all male inmates in the custody of the department who, in 
the commissioner’s judgment, are available for work on the county roads and 
highways of the state and shall also make an estimate of the men who will be 
available by additions during the road working season. 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-505. 


41-22-206. Notification to counties — Preparation for work — Terms 
and conditions of employment. 


When the census provided for in § 41-22-205 is completed, the county mayor 
of each county shall be notified by the commissioner of correction that certain 
inmates of the penitentiaries are available and subject to be employed upon the 
county roads, pikes and highways of the counties and that the county mayor 
may apply for the inmates’ services, upon such terms and conditions as may be 
required by the commissioner. The county mayor may fix and select the 
quarters and shall prepare equipment for the working of the inmates on the 
county roads, pikes and highways that will be maintained, controlled, and 
operated by the county mayor. Whenever any county enters into a contract 
with the commissioner for employment of inmates of the penitentiaries, the 
inmates and all machinery used by them shall be under the absolute control of 
such officers as may be designated and provided by the commissioner, but the 
inmates shall be worked on such roads, pikes or highways as may be 
designated by the county employing them. 


History. Compiler’s Notes. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-506; Acts 2008, ch. 90, § 2, directed the code 
Acts 2003, ch. 90, § 2. commission to change all references from 
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“county executive” to “county mayor” and to replacement volumes for the Tennessee Code 
include all such changes in supplements and Annotated. 


41-22-207. Contract with county. 


The commissioner of correction may, in the commissioner’s discretion, 
contract with a county for building highways, if that work is being done with 
state allocated funds. Such a contract shall be made only upon the authority of 
the governor and upon the approval of the commissioner of transportation, and 
all work under the contract shall be performed by inmates of the penitentia- 
ries. 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-507. 


41-22-208. Consideration of applications. 


In the event two (2) or more counties make application for inmate labor, the 
applications shall be considered in the order in which filed with the commis- 
sioner of correction; provided, that the commissioner may reject any applica- 
tion if the commissioner determine that the inmates can be used to better 
advantage. 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-508. 


41-22-209. Rate of compensation — Payment of expenses. 


(a) The rate of compensation for the labor of inmates of the penitentiaries 
shall be fixed and determined by the commissioner of correction and by the 
county legislative body entering into the contract and shall be in accordance 
with rules and regulations to be prescribed by the commissioner; provided, 
that the rate of compensation shall not be less than one dollar ($1.00) per day 
of ten (10) hours for labor of each inmate employed on the work. 

(b) The commissioner is authorized to pay all necessary transportation of 
inmates, guards and equipment out of the correction budget. 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-509. 


41-22-210. Provision of equipment. 


The commissioner of correction is authorized to purchase and provide all 
necessary equipment for the working of prisoners on the county roads, pikes 
and highways, and the equipment shall be paid out of the correction budget. 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-510. 


41-22-211. Period during which road work may be done. 


Inmate employment and operation in road work may be during the period 
beginning April 1 and ending December 1, and no inmates of the penitentiaries 
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shall be hired or worked in any county on road work during any other period 
of the year. 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-511. 


41-22-212. Quarters for inmates — Prison rules applicable. 


The commissioner shall provide suitable quarters for the inmates employed 
on the state or county roads and all rules and regulations of the penitentiaries 
and all the laws applicable to the control, discipline, protection of or escape of 
inmates from the penitentiaries shall apply to those quarters and to the 
inmates wherever at work on the highways or roads. 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-512. 


41-22-213. Superintendents and guards. 


The commissioner is authorized to employ and designate a person or persons 
as quarters and road superintendents and to employ as many guards as 
necessary in working inmates on the county roads, pikes, highways or 
railroads. 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-513. 


41-22-2214, Payments under contract. 


Where a contract is made with any county for inmate labor, payments 
therefor shall be made to the commissioner by the fifteenth of each and every 
month during the life of the contract. | 


History. 
Acts 1981, ch. 378, § 1; T.C.A., § 41-514. 


41-22-215. Use of inmate labor on federally funded construction. 


(a) Power is conferred upon the commissioner of correction, with the 
approval of the governor, to make and enter into agreements and contracts 
with the commissioner of transportation and any officer or agency of the 
federal government under the power conferred by any act of congress of the 
United States granting funds for the construction of roads, for the employment 
of inmates in the custody of the department of correction on such roads as the 
officer or agency of the federal government and the state department of 
transportation may desire to construct or reconstruct in cooperation with the 
United States government and state of Tennessee, or with the United States 
government, state of Tennessee and any county, or with the United States 
government and any county; provided, that no employment shall be required of 
any inmates that is not safe, healthful and suitable to the physical condition 
and attainments of the inmates. 

(b) The rules of the commissioner of correction as permitted under this part 
shall be applicable in the employment of the inmates of the penitentiaries upon 
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such agreements and contracts as may be entered into by an officer or agency 


of the federal government and the state department of transportation. 


History. 
Acts 1981, ch. 378, § 1; T.C.A., §§ 41-515, 
41-516. 


PART 3 
ROAD WORK BY JAIL INMATES 


41-22-301. Contracting board. 


The county mayor, county clerk and sheriff of each county are constituted a 
board for their respective counties, whose duty it is to enter into contracts with 
public road commissioners or other officers or road contractors having the 
superintendence of working the public roads, for the employment on the public 
roads of inmates confined in the county jails for the nonpayment of fines and/or 


costs adjudged against them by the courts. 


History. 

Acts 1899, ch. 358, § 1; Shan., § 1682a1; 
mod. Code 1932, § 2814; impl. am. Acts 1978, 
ch. 934, §§ 16, 22, 36; T.C.A. (orig. ed.), § 41- 
1301; Acts 2003, ch. 90, § 2. 


Compiler’s Notes. 

Provisions of this section concerning impris- 
onment for failure to pay costs may be affected 
by Anderson v. Ellington, 300 F. Supp. 789 
(M.D. Tenn. 1969), which held that imprison- 
ment for nonpayment of costs violates the 
United States Constitution. 

Acts 2003, ch. 90, § 2, directed the code 


commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Cross-References. 
Contracts between county officials and de- 
partment of transportation, § 41-2-125. 
Felons sentenced to workhouse, § 41-2-123. 
Inmate labor for private purposes, §§ 41-2- 
148, 41-3-106. 
Portable workhouses for road work, § 41-2- 
1d 


NOTES TO DECISIONS 


1. Constitutionality. 

In Tennessee, costs are not part of the pun- 
ishment in a criminal case; therefore, the stat- 
utes permitting imprisonment for their non- 


payment are void in that respect as violative of 
U.S. Const. amend. 13. Anderson v. Ellington, 
300 F. Supp. 789, 1969 U.S. Dist. LEXIS 12591 
(M.D. Tenn. 1969). 


41-22-302. Contracts without delay. 


The contracts are to be made without delay when an inmate is confined in 
the county jail. It is made the duty of those having the superintendence of the 
working of the public roads, or road contractors, to enter into contracts 
immediately with the board named in § 41-22-301 for the employment of the 
inmates. 


Code 1932, § 2815; T.C.A. (orig. ed.), § 41- 
1302. 


History. 
Acts 1899, ch. 358, § 1; Shan., § 1682a2; 


41-22-303. Guarding of work parties. 


The contract shall be made according to the following provisions and 
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restrictions: 

(1) It is the duty of the sheriff of the county to select a guard for the 
inmates to guard them from the time they are removed from the county jail 
to be put to work until returned; 

(2) It is the duty of the county legislative body to furnish the guard with 
picks to be placed on each inmate during the time of their removal from the 
county jail and employment on the public roads, to prevent them under any 
circumstances from escaping, and the guard shall be responsible for the safe 
return of the inmates to the county jail; and 

(3) While guarding the inmates, the guard shall be clothed with the same 
authority, and the guard’s duties and powers shall be the same, as pertain to 
sheriffs in the guarding of inmates. 


History. Code 1932, § 2816; impl. am. Acts 1978, ch. 
Acts 1899, ch. 358, § 2; Shan., § 1682a3; 934, §§ 7, 36; T.C.A. (orig. ed.), § 41-1303. 


41-22-304. Work day — Amount credited against fines and costs. 


Inmates shall be worked on any of the public roads of the county. The same 
number of hours of labor per day as is required by the public road laws shall 
constitute a day’s work. An inmate shall be allowed one dollar ($1.00) for each 
day’s work, which amount shall be credited to the inmate’s fine and costs. 


History. Code 1932, § 2817; T.C.A. (orig. ed.), § 41- 
Acts 1899, ch. 358, § 3; Shan., § 1682a4; 1304. 


41-22-305. Punishment for refusal to work. 


Any inmate refusing to work shall be fed only with one (1) meal per day until 
willing to render good service as a laborer and proves it by doing good work. 


History. Code 1932, § 2822; T.C.A. (orig. ed.), § 41- 
Acts 1899, ch. 358, § 6; Shan., § 1682a9; 1305. 


41-22-306. Supervision. 


Work shall be under the supervision of the guard having instructions from at 
least two (2) members of the board of employment on what road and places and 
how the guard shall have the work performed. 


History. Code 1932, § 2818; T.C.A. (orig. ed.), § 41- 
Acts 1899, ch. 358, § 3; Shan., § 1682a5; 1306. 


41-22-307. Compensation of guard. 


(a) The guard shall receive for services not exceeding one dollar ($1.00) per 
day for each day employed, or an amount not exceeding two dollars ($2.00) per 
day as the sheriff shall agree to pay. The county mayor, on the order of the 
county legislative body, shall draw a warrant on the county trustee, who shall 
pay the guard for services out of the county treasury. 

(b) The sheriff of the county, or any of the sheriffs deputies, may act as 
guard for the inmates while they are absent from the jail, or the sheriff shall 
appoint a good person to serve as guard for the inmates during that time. 
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History. 

Acts 1899, ch. 358, § 3; Shan., § 1682a6; 
mod. Code 1932, § 2819; impl. am. Acts 1978, 
ch. 934, §§ 7, 16, 36; T.C.A. (orig. ed.), § 41- 
1307; Acts 2003, ch. 90, § 2. 
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commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Compiler’s Notes. 
Acts 2003, ch. 90, § 2, directed the code 


41-22-308. Part supplemental to workhouse provisions. 


This part shall not be construed to conflict with chapter 2 of this title, 
providing for the construction of workhouses in any county or declaring any 
county jail a workhouse, but shall be construed as supplementary to that 
chapter, and this part shall apply to such counties as are not actually working 
all of their inmates confined in the county jail for nonpayment of fines and costs 
adjudged against them or that may hereafter not be actually working the 
inmates according to chapter 2 of this title. 


History. 

Acts 1899, ch. 358, § 4; Shan., § 1682a7; 
Code 1932, § 2820; T.C.A. (orig. ed.), § 41- 
1308. 


onment for failure to pay costs may be affected 
by Anderson v. Ellington, 300 F. Supp. 789 
(M.D. Tenn. 1969), which held that imprison- 
ment for nonpayment of costs violates the 


Compiler's Notes. United States Constitution. 


Provisions of this section concerning impris- 


41-22-309. Counties acting jointly. 


The county employment boards, created by this part, of any two (2) or more 
adjoining counties, when they deem it advisable, may combine the inmates of 
those counties and work them on the public roads of those counties, according 


to the rules and regulations provided in this part. 


History. 
Acts 1899, ch. 358, § 5; Shan., § 1682a8; 


Code 1932, § 2821; T.C.A. (orig. ed.), § 41- 
1309. 


PART 4 
TRICOR INMATE LABOR ACT OF 1994 


41-22-4001. Short title. 


This part shall be known and may be cited as the “TRICOR Inmate Labor Act 


of 1994.” 


History. 
Acts 1994, ch. 787, § 1; 2003, ch. 187, § 8. 


Compiler’s Notes. 

Former part 4, §§ 41-22-401 — 41-22-407 
(Acts 1980, ch. 797, §§ 1-7; T.C.A. §§ 41-2601 
— 41-2607; Acts 1990, ch. 772, § 1, § 2) con- 
cerning the correctional enterprises board, was 


41-22-402. Part definitions. 


repealed by Acts 1994, ch. 737, § 1, effective 
July 1, 1994. 


Cross-References. 
Prison work programs, title 41, ch. 22, part 1. 
Restitution industries, title 41, ch. 6, part 2. 
Road work by inmates, title 41, ch. 22, part 3. 


As used in this part, unless the context otherwise requires: 


41-22-403 
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(1) “Equipment” includes, but is not limited to, motor vehicles, industrial 
machinery, agricultural machinery, office machinery, electronic equipment 


and computer equipment; 


(2) “Raw materials” includes, but is not limited to, materials used in the 
production of goods and services produced or sold by TRICOR; and 
(3) “TRICOR” means the Tennessee rehabilitative initiative in correction, 


the inmate program that provides: 


(A) Manufacturing, business services or agricultural jobs for inmates, 


or any combination of those jobs; 


(B) The training and skill development necessary for inmate employ- 
ment in manufacturing, business services or agricultural jobs and in 
placement in its post-release program; and 

(C) The marketing and sale of prison industry products and services. 


History. 
Acts 1994, ch. 737, § 1; 2001, ch. 289, § 1; 
2003, ch. 187, § 9; 2006, ch. 750, § 1. 


Compiler’s Notes. 

Former part 4, §§ 41-22-401 — 41-22-407 
(Acts 1980, ch. 797, §§ 1-7; T.C.A. §§ 41-2601 
— 41-2607; Acts 1990, ch. 772, § 1, § 2) con- 
cerning the correctional enterprises board, was 


41-22-403. Legislative intent. 


repealed by Acts 1994, ch. 737, § 1, effective 
July 1, 1994. 

Acts 2006, ch. 750, § 5 provided that no 
expenditure of public funds pursuant to the act 
shall be made in violation of Title VI of the Civil 
Rights Act of 1964, as codified in 42 U.S.C. 
§ 2000d and Title VII of the Civil Rights Act of 
1964, as codified in 42 U.S.C. § 2000e. 


The intent of the general assembly and the policy of the state regarding the 
labor of inmates within the correctional system is as follows: 
(1) The department of correction is responsible for establishing and 
assigning inmates to the following inmate programs: 
(A) Academic and vocational education; 


(B) Special needs programming; 


(C) Inmate jobs necessary for supporting the operations of the prisons; 


and 


(D) Inmate jobs providing services to the community, appropriately 
based on the custody level of the inmate as determined by department of 


correction policy; 


(2) TRICOR has a mission to accomplish the following objectives: 
(A) Work inmates in manufacturing, business services or agricultural 


jobs; 


(B) Offset the costs of incarceration by generating revenue through the 
sale of products or business services; 
(C) Develop work opportunities that minimize the impact on free-world 


jobs; 


(D) Integrate work opportunities with education and vocational train- 


ing; 


(EK) Develop good work habits and marketable skills; 

(F) Develop and operate a post-release placement system; and 

(G) Provide or create other programs and services as deemed necessary 
by TRICOR to support an inmate’s rehabilitation and reintegration 


efforts; and 


(3)(A) The board created in § 41-22-404 is responsible for developing jobs, 
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41-22-405 


training and selecting department of correction inmates for participation 
in industry, business services or agricultural programs and for the sale of 
products or services for the purpose of generating revenue to offset the 


costs of incarceration. 


(B) The department is responsible for assigning inmates to TRICOR 
jobs that are developed by the board of directors established in § 41-22- 


404. 


History. 
Acts 1994, ch. 737, § 1; 2001, ch. 289, § 2; 
2003, ch. 187, §§ 10, 11. 


Compiler’s Notes. 

Former part 4, §§ 41-22-401 — 41-22-407 
(Acts 1980, ch. 797, §§ 1-7; T.C.A. §§ 41-2601 
— 41-2607; Acts 1990, ch. 772, § 1, § 2) con- 


41-22-404. Board created. 


cerning the correctional enterprises board, was 
repealed by Acts 1994, ch. 737, § 1, effective 
July 1, 1994. 


Attorney General Opinions. 

Operation of prison industry program by pri- 
vately managed prison, OAG 99-023, 1999 
Tenn. AG LEXIS 28 (2/9/99). 


There is created a board to be known as the Tennessee rehabilitative 
initiative in correction (TRICOR) board, referred to in this part as “the board,” 
which has the authority to manage and operate the TRICOR programs for the 
state including its post-release placement program. The board’s management 
and operation of TRICOR shall not interfere with the commissioner’s duty to 


provide for the security of the institutions. 


History. 

Acts 1994, ch. 737, § 1; 1996, ch. 564, § 1; 
1999, ch. 390, § 1; 2001, ch. 289, § 3; 2008, ch. 
187.6412, 


Compiler’s Notes. 

Former part 4, §§ 41-22-401 — 41-22-407 
(Acts 1980, ch. 797, §§ 1-7; T.C.A. §§ 41-2601 
— 41-2607; Acts 1990, ch. 772, § 1, § 2) con- 
cerning the correctional enterprises board, was 
repealed by Acts 1994, ch. 737, § 1, effective 
July 1, 1994. 


The Tennessee rehabilitative initiative in 
correction (TRICOR) board, created by this 
section, terminates June 30, 2022. See §§ 4-29- 
112, 4-29-2438. 

Acts 2014, ch. 667, § 3 provided that the 
division of state audit shall return to the Ten- 
nessee rehabilitative initiative in correction 
board in 2015 for the purpose of conducting a 
limited audit to review actions taken by the 
board to address the issues raised in the find- 
ings of the July 2013 performance audit report. 


41-22-405. Appointment — Membership. 


(a)(1) The board shall be appointed by the governor and shall be accountable 

to the governor and shall be accountable to the general assembly through the 

state and local government committee of the senate and the committee of the 
house of representatives having oversight over corrections. 

(2) Aperson with a conflict of interest with TRICOR or with this state may 
not serve on the board. 

(b) The board shall consist of nine (9) voting members, one (1) of whom shall 
be the commissioner of correction, or the commissioner’s designee; provided, 
that the commissioner of correction, or the commissioner’s designee, shall not 
cast a vote unless a vote taken by other board members results in a tie, in 
which case the commissioner of correction, or the commissioner’s designee, 
shall cast the deciding vote. All board members, other than the commissioner 
of correction or the commissioner’s designee, shall be citizens and residents of 
this state. 
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(c) Board members shall have the following qualifications: 

(1) At least one (1) member shall be a person of eminence in the field of 
manufacturing, preferably with experience in management at the executive 
level; 

(2) At least one (1) member shall be a person of eminence in the field of 
labor, preferably having served as an official representing organized labor at 
the state level; 

(3) At least one (1) member shall be a person of eminence in the field of 
agriculture, preferably having a strong decentralized farm management 
background; 

(4) At least one (1) member shall be a person of eminence in fiscal 
management of a company or organization; 

(5) One (1) member shall be an attorney with a strong background in 
business or corporate law; 

(6) One (1) member shall be the executive director of the Tennessee state 
employees association; 

(7) The remaining members shall be persons with professional experience 
appropriate for assisting in carrying out the mission of TRICOR, in disci- 
plines such as sales and marketing and human resources and relations; and 

(8) In making appointments to the board, the governor shall ensure that 
at least one (1) person appointed to serve on the board is a member of a racial 
minority and at least one (1) person appointed to the board is a female. 

(d) In making initial appointments to the board, two (2) members shall be 
appointed to terms of one (1) year, two (2) members shall be appointed to terms 
of two (2) years, two (2) members shall be appointed to terms of three (3) years, 
and two (2) members shall be appointed to terms of four (4) years. Thereafter, 
all appointments shall be for terms of four (4) years. A vacancy occurring in the 
board shall be filled by the governor for the balance of the unexpired term. 
When a board member’s term expires, the board may elect to have the 
incumbent continue to serve until a new appointment is made. 

(e) The governor may remove a board member only for good cause and, in so 
doing, the governor shall submit in writing to the member and to the general 
assembly the basis for the removal. 


History. committee if there is a standing committee on 


Acts 1994, ch. 737, § 1; 2003, ch. 187, §§ 1, 3, 
4, 13-15; 2011, ch. 410, § 2(); 2013, ch. 236, 
§ 64; 2016, ch. 762, §§ 3, 4; 2019, ch. 345, § 68. 


Compiler’s Notes. 

Former part 4, §§ 41-22-401 — 41-22-407 
(Acts 1980, ch. 797, §§ 1-7; T.C.A. §§ 41-2601 
— 41-2607; Acts 1990, ch. 772, § 1, § 2) con- 
cerning the correctional enterprises board, was 
repealed by Acts 1994, ch. 737, § 1, effective 
July 1, 1994. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 


the same subject, please refer to Acts 2011, ch. 
410. 


Amendments. 

The 2019 amendment substituted “commit- 
tee of the house of representatives having over- 
sight over corrections” for “state government 
committee of the house of representatives” in 


(a)(1). 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


41-22-406. Powers and duties of board. 


(a)(1)(A) The board has such powers as are necessary to effectively carry out 
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its mission as defined in § 41-22-4038. It is the intent of the general 

assembly that the board should be as free as is possible to operate its 

facilities and to pursue its mission with the principles of free enterprise. 

Notwithstanding any law to the contrary, the board, in consultation with 

the commissioner of human resources, may adopt policies governing 

supplemental pay plans. These plans shall reward performance of the 
employees of TRICOR and relate to the unique responsibilities of TRI- 

COR. 

(B) Any compensation awarded under this section shall not be consid- 
ered as an addition to base pay and is further limited to the period outlined 
in the approved policy. Supplemental pay policies shall ensure that funds 
are distributed in a fair manner without bias on account of race, color, sex, 
age, national origin or political affiliation. 

(C) The supplemental pay policies shall be based on measurable criteria 
to reward performance. Pay plans shall be consistent with the mission of 
TRICOR and shall emphasize safety and security in the workplace. 

(D) The guidelines and criteria for receiving supplemental pay shall be 
developed in the best interest of all TRICOR employees and the criteria 
shall be clearly communicated with all affected employees. Employee 
input will be considered in the development process. 

(E) The state and local government committee of the senate and the 
committee of the house of representatives having oversight over correc- 
tions shall review any proposed supplemental pay plan and shall make 
comments to the commissioner of human resources prior to its implemen- 
tation. Any comment shall be made within thirty (30) days after receipt by 
the committee of the proposed supplemental pay plan. 

(2) Notwithstanding any law to the contrary, the board has the authority 
to cause to be purchased and to develop the method for purchasing raw 
materials, supplies, services, not to include ongoing personnel, and equip- 
ment necessary for the production and timely delivery of TRICOR products. 

(3) Notwithstanding title 12, chapter 7, part 1, or any other law to the 
contrary, the TRICOR board shall have the authority to authorize the 
preparation and use of publications for the marketing and public education 
needs of TRICOR products and services in order to effectively carry out its 
mission. 

(b) Notwithstanding any law to the contrary, it is the responsibility of the 
board to develop policies and procedures to ensure, to the extent practicable, 
that purchases made on behalf of TRICOR are at the lowest possible price, 
while at the same time ensuring quality and timely delivery. The TRICOR 
board of directors shall file the policies and procedures with the procurement 
commission for the commission’s review and approval. 

(c) The board has the authority to purchase supplies, services and equip- 
ment through the procurement office and is encouraged to exercise the option 
to purchase through the office under title 12, chapter 3, in circumstances that 
are advantageous for the timely delivery of low cost, quality products. 


History. 1999, ch. 300, § 1; 2003, ch. 187, §§ 16, 17; 
Acts 1994, ch. 737, § 1; 1995, ch. 75, § 1; 2006, ch. 750, § 2; 2007, ch. 60, 2008, ch. 721, 


41-22-407 


§ 1; 2011, ch. 295, § 15(a)-(c), 19; 2011, ch. 410, 
§ 2(j); 2018, ch. 236, § 64; 2014, ch. 755, 8§ 2, 
3; 2019, ch. 345, § 69. 


Compiler’s Notes. 

Former part 4, §§ 41-22-401 — 41-22-407 
(Acts 1980, ch. 797, §§ 1-7; T.C.A. §§ 41-2601 
— 41-2607; Acts 1990, ch. 772, § 1, § 2) con- 
cerning the correctional enterprises board, was 
repealed by Acts 1994, ch. 737, § 1, effective 
July 1, 1994. 

Acts 2006, ch. 750, § 5 provided that no 
expenditure of public funds pursuant to the act 
shall be made in violation of Title VI of the Civil 
Rights Act of 1964, as codified in 42 U.S.C. 
§ 2000d and Title VII of the Civil Rights Act of 
1964, as codified in 42 U.S.C. § 2000e. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
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the same subject, please refer to Acts 2011, ch. 
410. 

Pursuant to Acts 2007, ch.-60, references to 
the department of personnel were changed to 
the department of human resources, effective 
April 24, 2007. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 755 
took effect on April 21, 2014. 


Amendments. 

The 2019 amendment substituted “commit- 
tee of the house of representatives having over- 
sight over corrections” for “state government 
committee of the house of representatives” in 


(a)(1)(E). 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


41-22-407. Executive director of TRICOR. 


(a) The board may employ an executive director of TRICOR. The board shall 
define the duties of the executive director and, within budgetary restrictions, 
establish the executive director’s compensation. 

(b) The executive director shall serve at the pleasure of the board. 

(c) The executive director shall have the educational and business back- 
ground and experience that will qualify the person to understand and evaluate 
the problems and needs of TRICOR and to direct and manage its activities for 
the board. 

(d)(1) Within budgetary limitations and in consultation with the commis- 

sioner of human resources, the board, through its executive director, may 

employ professional and staff employees as may be appropriate for the 
efficient discharge of its duties to manage and operate TRICOR. 

(2) Notwithstanding § 8-30-202, the board, in consultation with the 
commissioner of human resources, shall have the option of declaring certain 
management positions, unique to the operations under the control of the 
board, a part of the executive service and under the exclusive control of the 
board. 

(3) The board, in consultation with the commissioner of human resources, 
shall have the option of declaring other positions, unique to the operations 
under the control of the board, not to be a part of the preferred service and 
to be under the exclusive control of the board. 

(4) Upon appointment on or after July 1, 2006, to a position defined by 
subdivision (d)(3), an employee is subject to a probationary period of 
employment, as established by the board in consultation with the commis- 
sioner of human resources. Upon successful completion of the probationary 
period, the employee may file a complaint concerning the application of a 
law, rule, or policy to appeal the dismissal, demotion, or suspension of the 
employee pursuant to § 8-30-318 and the rules of the department of human 
resources. This shall apply to all TRICOR employees already working in 
positions that are subsequently moved from the preferred service into a 
position defined by subdivision (d)(3) pursuant to this section. This section 
shall have no application to positions assigned to executive service pursuant 
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to § 8-30-202, or to the positions defined by subdivision (d)(2). 

(5) Those positions that are not unique to TRICOR and are preferred 
service shall remain preferred service. 

(6) Notwithstanding any law to the contrary, the board has the authority 
to develop procedures for recruiting and hiring qualified personnel, includ- 
ing preferred service, in a timely manner and at salary levels competitive 
with the free market, in order to ensure the production and timely delivery 
of low cost, quality products and to assure that the operations of TRICOR are 
efficiently managed and thus offset the costs of incarceration. The board has 
the authority to hire staff through the department of human resources and 
is encouraged to exercise this option when it is consistent with the principles 


of free enterprise. 


(7) This subsection (d) shall be implemented notwithstanding any other 


law to the contrary. 


History. 

Acts 1994, ch. 737, § 1; 2003, ch. 187, 8§ 18- 
20; 20038, ch. 229, § 1; 2006, ch. 750, § 3; 2012, 
ch. 800, § 49; 2014, ch. 755, §§ 4-8; 2016, ch. 
762, §§ 5, 6. 


Code Commission Notes. In 2014, the Code 
Commission renumbered the subdivisions of 
subsection (d) by designating the former intro- 
ductory paragraph as subdivision (1) and re- 
numbering the remaining subdivisions accord- 
ingly. 


Compiler’s Notes. 

Acts 2012, ch. 800, which rewrote the civil 
service provisions, substituted “§ 8-30-202” for 
“§ 8-30-208” in (d)(2) and for “8-30-208(b)” in 
(d)(4). 

Former part 4, §§ 41-22-401 — 41-22-407 
(Acts 1980, ch. 797, §§ 1-7; T.C.A. §§ 41-2601 
— 41-2607; Acts 1990, ch. 772, § 1, § 2) con- 
cerning the correctional enterprises board, was 
repealed by Acts 1994, ch. 737, § 1, effective 
July 1, 1994. 


Acts 2006, ch. 750, § 5 provided that no 
expenditure of public funds pursuant to the act 
shall be made in violation of the provisions of 
Title VI of the Civil Rights Act of 1964, as 
codified in 42 U.S.C. § 2000d and Title VII of 
the Civil Rights Act of 1964, as codified in 42 
U.S.C. § 2000e. 

Acts 2012, ch. 800, § 1 provided that the act, 
which amended subsection (d), shall be known 
and cited as the “Tennessee Excellence, Ac- 
countability, and Management (T.E.A.M.) Act of 
2012.” 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 755 
took effect on April 21, 2014. 


Cross-References. 
Prison work programs, title 41, ch. 22, part 1. 
Restitution industries, title 41, ch. 6, part 2. 
Road work by inmates, title 41, ch. 22, part 3. 


Attorney General Opinions. 
Liability of TRICOR board members, OAG 
06-034, 2006 Tenn. AG LEXIS 38 (2/14/06). 


41-22-408. Contracts for services — Budgets — Operating plans — 
Monitoring. 


(a) Notwithstanding any law to the contrary, the board has the authority to 
contract for professional services, for which reimbursement may be established 
on an incentive basis, and for the lease or purchase of property and equipment, 
to be provided for TRICOR, that is necessary for the efficient discharge of its 
duties to manage and operate. 

(b) The board shall establish the budget for TRICOR based on its mission 
and shall submit its budget directly to the commissioner of finance and 
administration independent from the department of correction budget. 

(c) The board shall approve the annual operating plan of TRICOR. 

(d) The board shall establish and review, as necessary, the pricing policies 
for products and services provided by TRICOR. 

(e) The board shall have such other powers as are necessary to accomplish 
the mission of TRICOR as the board establishes for itself and as are reviewed 
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by the state and local government committee of the senate and the committee 
of the house of representatives having oversight over corrections and the 
governor. 
(f)(1) The board has the duty to monitor TRICOR’s operation and manage- 
ment and to impose such limitations as are prudent and necessary to assure 
that freedoms and powers are not abused. The board and TRICOR are 
subject to audit by the comptroller of the treasury as provided by law. With 
the approval of the comptroller of the treasury, the board may engage the 
services of a public accounting firm. 

(2) The board shall assist TRICOR in maintaining the quality of manage- 
ment processes and reporting, providing for the adequacy of financial and 
accounting control systems and serving as a communications channel 
between TRICOR managers and auditors. 

(3)(A) The board shall adopt and publish bylaws to govern its operation 

and to provide an orderly change process by which its powers, responsi- 

bilities and functions may from time to time be modified. The bylaws of 

TRICOR shall be altered, rescinded or amended in the manner described 

in subdivision (f)(3)(B). 

(B) The adopted bylaws may be altered, rescinded or amended by a 
two-thirds (%3) vote of any regular or special meeting of the board of 
directors, if a copy of the proposed amendment is submitted in writing to 
each director at least ten (10) days before the meeting at which a vote upon 
the proposal is to be taken and upon ratification by the state and local 
government committee of the senate, the committee of the house of 
representatives having oversight over corrections and the governor or the 
governor’s designee. 


History. 

Acts 1994, ch. 737, § 1; 20038, ch. 187, §§ 21- 
29; 2006, ch. 750, § 4; 2011, ch. 410, § 2(k); 
2012, ch. 925, § 3; 2013, ch. 236, § 64; 2019, ch. 
345, § 70. 


Compiler’s Notes. 

Acts 2006, ch. 750, § 5 provided that no 
expenditure of public funds pursuant to the act 
shall be made in violation of Title VI of the Civil 
Rights Act of 1964, as codified in 42 U.S.C. 
§ 2000d and Title VII of the Civil Rights Act of 
1964, as codified in 42 U.S.C. § 2000e. 

For the Preamble to the act concerning the 


41-22-409. Meetings. 


prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


Amendments. 

The 2019 amendment substituted “commit- 
tee of the house of representatives having over- 
sight over corrections” for “state government 
committee of the house of representatives” in 
(e) and (f)(3)(B). 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


(a) The board shall meet at least four (4) times each year to conduct business 
and may also hold public hearings to receive the views of the public or to gather 
information. The board may meet at any time on call of the chair or a majority 
of the members. Each member of the board or of a committee of the board shall 
be given reasonable written notice of each meeting of the board or the 
committee. 

(b) The chair may appoint such committees from the membership of the 
board as may be necessary to expeditiously and thoroughly perform the 
business of the board. 


cau! WORK PROGRAMS 41-22-413 
(c) A quorum consists of a majority of the board for meetings of the board 
and consists of a majority of a subcommittee for meetings of a subcommittee. 
(d) Roberts’ Rules of Order shall govern meetings of the board when not in 


conflict with specific bylaws or other rules as may be adopted by the board. 


History. 
Acts 1994, ch. 737, § 1. 
41-22-410. Service without compensation — Reimbursement of ex- 
penses. 


Board members shall serve without compensation. Board members are 
entitled to reimbursement for actual travel expenses in accordance with the 
comprehensive state travel regulations promulgated by the commissioner of 
finance and administration and approved by the attorney general and reporter. 


History. 
Acts 1994, ch. 737, § 1. 


41-22-411. Performance evaluation. 


Board performance shall be evaluated on the basis of the degree to which 
TRICOR accomplishes the elements of its mission. Performance shall be 
reported each year in an annual report by TRICOR through the board to the 
governor and to the general assembly through the state and local government 
committee of the senate and the committee of the house of representatives 
having oversight over corrections. 


History. 

Acts 1994, ch. 737, § 1; 2003, ch. 187, § 30; 
2011, ch. 410, § 2(Z).; 2018, ch. 236, § 64; 2019, 
ch. 345, § 71. . 


Compiler’s Notes. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


Amendments. 

The 2019 amendment substituted “commit- 
tee of the house of representatives having over- 
sight over corrections” for “state government 
committee of the house of representatives”. 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


41-22-412. Volunteer status of board members. 


Each board member is deemed to be a participant in a volunteer program as 
referenced in § 8-42-101 and is entitled to the same rights and privileges as 
prescribed in § 8-42-101 for volunteers. 


History. 
Acts 1994, ch. 737, § 1. 


Attorney General Opinions. 
Liability of TRICOR board members, OAG 
06-034, 2006 Tenn. AG LEXIS 38 (2/14/06). 


41-22-413. Work training for juvenile offenders. 


TRICOR may enter into an interagency agreement with the department of 
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children’s services to provide work training opportunities for juvenile offend- 
ers. The juvenile offenders shall at all times be kept separate and removed 
from adult offenders in the custody of the department of correction during the 
work training opportunities. 


History. provisions as § 41-22-4138. Acts 2007, ch. 472, 

Acts 2007, ch. 472, § 1. § 1 had previously enacted its provisions as 

4 § 41-22-4138; therefore, the provisions of ch. 
Compiler's Notes. J 994 were codified as § 41-22-414. 


Acts 2010, ch. 994, § 1 purported to enact its 


41-22-414. Offsetting costs of incarceration by generating revenue — 
Sales of surplus equipment and materials. 


(a)(1) Itis the intent of the general assembly, as stated in § 41-22-403(2)(B), 

that TRICOR has as part of its mission to offset the costs of incarceration by 

generating revenue through the sale of products in lieu of state appropriated 
funds. 
(2) It is further the intent of the general assembly, as set out in 

§ 41-22-406(a)(1)(A), that the TRICOR board be as free as possible to 

operate its facilities and to pursue its mission with the principles of free 

enterprise and that it be given the powers necessary to effectively carry out 
its mission. 

(b) Notwithstanding any law to the contrary, the TRICOR board, within the 
principles of free enterprise, and for the purpose of carrying out its legislative 
intent as stated in subsection (a), is specifically authorized to sell, as surplus 
property, TRICOR equipment and TRICOR raw materials which have been 
determined by TRICOR to be obsolete, outmoded, or no longer useable by 
TRICOR. Such surplus property sales may be made to businesses, government 
or nonprofit organizations or by auction to the public. The TRICOR board may 
obtain the advice and assistance of the chief procurement officer and, in 
circumstances which are advantageous for the timely disposal of such surplus 
property, is encouraged to dispose of it through the procurement office under 
title 12, chapter 2. 


History. provisions as § 41-22-4138. Acts 2007, ch. 472, 
Acts 2010, ch. 994, § 1; 2011, ch. 295, § 1 had previously enacted its provisions as 
§ 15(a), (d). § 41-22-413; therefore, the provisions of ch. 


Conipilersa Noton 994 were codified as § 41-22-414. 


Acts 2010, ch. 994, § 1 purported to enact its 


CHAPTER 23 
INTERSTATE COMPACTS 


Part 1. Interstate Corrections Compact 


Section 

41-23-101. Short title. 

41-23-102. Interstate corrections compact. 

41-23-103. Powers of commissioner of correction. 

41-23-104. Notice of proposed transfer — District attorney pues? 
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Part 2. Tennessee Interstate Furlough Compact 


Section 

41-23-201. Short title. 

41-23-202. Compact authorized — Form. 

41-23-203. Compact definitions. 

41-23-204. Furloughs — Grounds and conditions. 

41-23-205. Procedures in emergency circumstances. 
41-23-206. Supplemental agreements. 

41-23-207. Jurisdiction over liability for furloughed inmates. 
41-23-208. Costs arising from furlough. 

41-23-209. Effect of adoption — Renunciation. 


PART 1 
INTERSTATE CORRECTIONS COMPACT 


41-23-101. Short title. 


This part shall be known and may be cited as the “Interstate Corrections 
Compact.” 


History. 
Acts 1973, ch. 32, § 1; T.C.A., § 41-1901. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 2.84. 


41-23-102. Interstate corrections compact. 


The interstate corrections compact is enacted into law and entered into by 
this state with any other states legally joining therein in the form substantially 
as follows: 


Article 1. Purpose and Policy 


The party states, desiring by common action to fully utilize and improve 
their institutional facilities and provide adequate programs for the 
confinement, treatment and rehabilitation of various types of offenders, 
declare that it is the policy of each of the party states to provide such facilities 
and programs on a basis of cooperation with one another, thereby serving the 
best interests of such offenders and of society and effecting economies in 
capital expenditures and operational costs. The purpose of this compact is to 
provide for the mutual development and execution of such programs of 
cooperation for the confinement, treatment and rehabilitation of offenders with 
the most economical use of human and material resources. 


Article 2. Definitions 


As used in this compact, unless the context clearly requires otherwise: 

(a) “Inmate” means a male or female offender who is committed, under 
sentence to or confined in a penal or correctional institution; 

(b) “Institution” means any penal or correctional facility, including, but 
not limited to, a facility for the mentally ill or mentally defective, in which 
inmates as defined in subsection (a) may lawfully be confined; 
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(c) “Receiving state” means a state party to this compact to which an 
inmate is sent for confinement other than a state in which conviction or court 
commitment was had; 

(d) “Sending state” means a state party to this compact in which 
conviction or court commitment was had; and 

(e) “State” means a state of the United States, the United States, a 
territory or possession of the United States, the District of Columbia, and the 
Commonwealth of Puerto Rico. 


Article 3. Contracts 


(a) Each party state may make one (1) or more contracts with any one (1) or 
more of the other party states for the confinement of inmates on behalf of a 
sending state in institutions situated within receiving states. Any such 
contract shall provide for: 

(1) Its duration; 

(2) Payments to be made to the receiving state by the sending state for 
inmate maintenance, extraordinary medical and dental expenses, and any 
participation in or receipt by inmates of rehabilitative or correctional 
services, facilities, programs or treatment not reasonably included as part of 
normal maintenance; 

(3) Participation in programs of inmate employment, if any; the 
disposition or crediting of any payments received by inmates on account 
thereof; and the crediting of proceeds from or disposal of any products 
resulting therefrom; 

(4) Delivery and retaking of inmates; and 

(5) Such other matters as may be necessary and appropriate to fix the 
obligations, responsibilities and rights of the sending and receiving states. 
(b) The terms and provisions of this compact shall be a part of any contract 

entered into by the authority of or pursuant thereto, and nothing in any such 
contract shall be inconsistent therewith. 


Article 4. Procedures and Rights 


(a) Whenever the duly constituted authorities in a state party to this 
compact, and which has entered into a contract pursuant to Article 3, shall 
decide that confinement in, or transfer of an inmate to, an institution within 
the territory of another party state is necessary or desirable in order to provide 
adequate quarters and care or an appropriate program of rehabilitation or 
treatment, such officials may direct that the confinement be within an 
institution within such territory of the other party state, the receiving state to 
act in that regard solely as agent for the sending state. 

(b) The appropriate officials of any state party to this compact shall have 
access, at all reasonable times, to any institution in which it has a contractual 
right to confine inmates for the purpose of inspecting the facilities thereof and 
visiting such of its inmates as may be confined in the institution. 

(c) Inmates confined in an institution pursuant to the terms of this compact 
shall at all times be subject to the jurisdiction of the sending state and may at 
any time be removed therefrom for transfer to a prison or other institution 
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within the sending state, for transfer to another institution in which the 
sending state may have a contractual or other right to confine inmates, for 
release on probation or parole, for discharge, or for any other purpose 
permitted by the laws of the sending state; provided, that the sending state 
shall continue to be obligated to such payments as may be required pursuant 
to the terms of any contract entered into under the terms of Article 3. 

(d) Each receiving state shall provide regular reports to each sending state 
on the inmates of that sending state in institutions pursuant to this compact 
including a conduct record of each inmate and certify the record to the official 
designated by the sending state, in order that each inmate may have official 
review of such inmate’s record in determining and altering the disposition of 
the inmate in accordance with the law which may obtain in the sending state 
and in order that the same may be a source of information for the sending 
state. 

(e) All inmates who may be confined in an institution pursuant to the 
provisions of this compact shall be treated in a reasonable and humane 
manner and shall be treated equally with such similar inmates of the receiving 
state as may be confined in the same institution. The fact of confinement in a 
receiving state shall not deprive any inmate so confined of any legal rights 
which the inmate would have had if confined in an appropriate institution of 
the sending state. 

(f) Any hearing or hearings to which an inmate confined pursuant to this 
compact may be entitled by the laws of the sending state may be had before the 
appropriate authorities of the sending state, or of the receiving state if 
authorized by the sending state. The receiving state shall provide adequate 
facilities for such hearings as may be conducted by the appropriate officials of 
a sending state. In the event such hearing or hearings are had before officials 
of the receiving state, the governing law shall be that of the sending state and 
a record of the hearing or hearings as prescribed by the sending state shall be 
made. Such record, together with any recommendations of the hearing 
officials, shall be transmitted forthwith to the official or officials before whom 
the hearing would have been had if it had taken place in the sending state. In 
any and all proceedings had pursuant to the provisions of this subsection (f), 
the officials of the receiving state shall act solely as agents of the sending state 
and no final determination shall be made in any matter except by the 
appropriate officials of the sending state. 

(g) Any inmate confined pursuant to this compact shall be released within 
the territory of the sending state unless the inmate, and the sending and 
receiving states, shall agree upon release in some other place. The sending 
state shall bear the cost of such return to its territory. 

(h) Any inmate confined pursuant to the terms of this compact shall have 
any and all rights to participate in and derive any benefits or incur or be 
relieved of any obligations or have such obligations modified or the inmate’s 
status changed on account of any action or proceeding in which the inmate 
could have participated if confined in any appropriate institution of the 
sending state located within such state. 

(i) The parent, guardian, trustee, or other person or persons entitled under 
the laws of the sending state to act for, advise, or otherwise function with 
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respect to any inmate, shall not be deprived of or restricted in the exercise of 
any power in respect of any inmate confined pursuant to the terms of this 
compact. 


Article 5. Acts Not Reviewable in Receiving State: Extradition 


(a) Any decision of the sending state in respect of any matter over which it 
retains jurisdiction pursuant to this compact shall be conclusive upon and not 
reviewable within the receiving state, but if at the time the sending state seeks 
to remove an inmate from an institution in the receiving state there is pending 
against the inmate within such state any criminal charge or if the inmate is 
formally accused of having committed within such state a criminal offense, the 
inmate shall not be returned without the consent of the receiving state until 
discharged from prosecution or other form of proceeding, imprisonment or 
detention for such offense. The duly accredited officers of the sending state 
shall be permitted to transport inmates pursuant to this compact through any 
and all states party to this compact without interference. 

(b) An inmate who escapes from an institution in which the inmate is 
confined pursuant to this compact shall be deemed a fugitive from the sending 
state and from the state in which the institution is situated. In the case of an 
escape to a jurisdiction other than the sending or receiving state, the 
responsibility for institution of extradition or rendition proceedings shall be 
that of the sending state, but nothing contained herein shall be construed to 
prevent or affect the activities of officers and agencies of any jurisdiction 
directed toward the apprehension and return of an escapee. 


Article 6. Federal Aid 


Any state party to this compact may accept federal aid for use in connection 
with any institution or program, the use of which is or may be affected by this 
compact or any contract pursuant hereto and any inmate in a receiving state 
pursuant to this compact may participate in any such federally aided program 
or activity for which the sending and receiving states have made contractual 
provision; provided, that if such program or activity is not part of the 
customary correctional regimen, the express consent of the appropriate official 
of the sending state shall be required therefor. 


Article 7. Entry into Force 


This compact shall enter into force and become effective and binding upon 
the states so acting when it has been enacted into law by any two (2) states. 
Thereafter, this compact shall enter into force and become effective and 
binding as to any other of the states upon similar action by such state. 


Article 8. Withdrawal and Termination 


This compact shall continue in force and remain binding upon a party state 
until it shall have enacted a statute repealing the same and providing for the 
sending of formal written notice of withdrawal from the compact to the 
appropriate officials of all other party states. An actual withdrawal shall not 
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take effect until one (1) year after the notices provided in the statute have been 
sent. Such withdrawal shall not relieve the withdrawing state from its 
obligations assumed hereunder prior to the effective date of withdrawal. 
Before the effective date of withdrawal, a withdrawing state shall remove to its 
territory, at its own expense, such inmates as it may have confined pursuant to 
the provisions of this compact. 


Article 9. Other Arrangements Unaffected 


Nothing contained in this compact shall be construed to abrogate or impair 
any agreement or other arrangement which a party state may have with a 
nonparty state for the confinement, rehabilitation or treatment of inmates nor 
to repeal any other laws of a party state authorizing the making of cooperative 
institutional arrangements. 


Article 10. Construction and Severability 


The provisions of this compact shall be liberally construed and shall be 
severable. If any phrase, clause, sentence or provision of this compact is 
declared to be contrary to the constitution of any participating state or of the 
United States or the applicability thereof to any government, agency, person or 
circumstance is held invalid, the validity of the remainder of this compact and 
the applicability thereof to any government, agency, person or circumstance 
shall not be affected thereby. If this compact shall be held contrary to the 
constitution of any state participating therein, the compact shall remain in full 
force and effect as to the remaining states and in full force and effect as to the 
state affected as to all severable matters. 


History. by this section, terminates June 30, 2025. See 
Acts 1973, ch. 32, §§ 2-12; T.C.A.,§ 41-1902. §§ 4-29-112, 4-29-246. 


Compiler’s Notes. 
The interstate corrections compact, created 


41-23-1103. Powers of commissioner of correction. 


(a) The commissioner of correction is authorized and directed to do all 
things necessary or incidental to the carrying out of the compact in every 
particular and may, in the commissioner’s discretion, delegate this authority to 
the deputy commissioner of correction. 

(b) The commissioner shall make a written report to the speakers of the 
senate and the house of representatives and the chairs of the senate judiciary 
committee and the judiciary committee of the house of representatives, at least 
once each year. The report shall be made no later than February 1. The report 
shall advise the officials and committees on the number of participants in the 
compact. 


History. Amendments. 

Acts 1973, ch. 32, § 18; T.C.A., § 41-1908; The 2019 amendment substituted “judiciary” 
Acts 1988, ch. 502, § 3; 2013, ch. 236, § 36; for “criminal justice” preceding “committee of 
2019, ch. 345, § 72. the house” in (b). 
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Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


41-23-104. Notice of proposed transfer — District attorney general. 


Before initiating the transfer of any inmate to an institution in another state 
under the provisions of the Interstate Corrections Compact, codified in 
§ 41-23-102, the commissioner of correction or the commissioner’s delegate 
shall give notice of the proposed transfer to the district attorney general of the 
judicial district in which the inmate was convicted. The commissioner or the 
commissioner’s delegate shall not proceed with the proposed transfer until the 
district attorney general has been given a reasonable opportunity to present 
views on the matter. 


History. 
Acts 1985, ch. 60, § 1. 


PART 2 
TENNESSEE INTERSTATE FURLOUGH COMPACT 


41-23-2011. Short title. 


This part shall be known and may be cited as the “Tennessee Interstate 
Furlough Compact.” 


History. 
Acts 1987, ch. 231, § 2. 


Cross-References. 
Intrastate grants of furlough to inmates, 
§ 41-21-227. 


41-23-202. Compact authorized — Form. 


The governor of this state is authorized and directed to execute a compact on 
behalf of the state of Tennessee with any of the United States legally joining 
therein in the form substantially as follows: 

A compact entered into by and among the contracting states, with the 
consent of the congress of the United States granted by 4 U.S.C. § 112. The 
contracting states solemnly agree to the provisions of this compact. 


History. 
Acts 1987, ch. 231, § 3. 


41-23-203. Compact definitions. 


As used in this compact, unless the context otherwise requires: 

(1) “Appropriate official” means a person designated by the sending state 
to grant furloughs or by the receiving state to accept or reject furloughs 
pursuant to this compact; 

(2) “Authorized person” means a person designated by law or appoint- 
ment for purposes of escorting, transferring or retaking a furloughed inmate; 
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(3) “Escapee” means an inmate who is on interstate furlough, pursuant to 
this compact, and fails to return at the prescribed time to the sending state 
or becomes a known absconder during the period of furlough; 

(4) “Escorted interstate furlough” means the transference of an inmate in 
emergency situations, who does not meet the furlough requirements of the 
sending state, to a state which is party to the compact under escort or guard 
of an authorized person of the sending state; 

(5) “Inmate” means a person convicted of a crime who is committed under 
sentence to or confined in a penal or correctional institution; 

(6) “Institute” means a penal or correctional facility, including all those 
facilities normally used by adult correctional agencies for the care and 
custody of inmates whether or not such facilities are owned or operated by 
the agencies; 

(7) “Interstate furlough” means any out-of-state leave of an inmate for a 
designated period in accordance with the requirements established by the 
appropriate officials of the sending state; 

(8) “Receiving state” means a state which is party to this compact to which 
an inmate is sent for furlough; 

(9) “Relative” means spouse, child (including stepchild, adopted child or 
foster child), parents (including stepparents, adoptive parents or foster 
parents), brothers, sisters and grandparents; 

(10) “Sending state” means a state which is party to this compact in which 
conviction or commitment was had, except if confinement be in another 
state, pursuant to the Interstate Corrections Compact, compiled in part 1 of 
this chapter, in which event the sending state shall be determined by 
contract between the parties of the Interstate Corrections Compact 
agreement; 

(11) “State” means a state in the United States, the United States, a 
territory or possession of the United States, the District of Columbia and the 
Commonwealth of Puerto Rico; and 

(12) “Violator” means an inmate who is on interstate furlough in the 
receiving state, pursuant to this compact, and fails to abide by the conditions 
of the furlough as established by the sending state. 


History. 
Acts 1987, ch. 231, § 4. 


41-23-204. Furloughs — Grounds and conditions. 


(a) Afurlough pursuant to this compact may be granted to an inmate for the 
following reasons: 
(1) To visit a critically ill relative; or 
(2) To attend a funeral of a relative. 
(b) Afurlough among states which are party to the Sompact shall be granted 
for a period not to exceed four (4) days, including travel time. 
(c) For those inmates ineligible for an unescorted furlough, the sending 
state, in emergency situations, as defined below, may furlough those inmates 
under escort to a state which is party to this compact. All inmates on escorted 
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furlough shall be under the guard and jurisdiction of an authorized person 
from the sending state and shall be under the continuous supervision of that 
person as consistent with § 41-23-207. 

(1) An emergency situation shall apply only to visiting a critically ill 
relative or attending a funeral of a relative. In all such instances, the 
sending state shall first verify the legitimacy of the request and if verified 
shall request the receiving state to approve or reject the proposed furlough. 

(2) Escorted furloughs granted for these reasons shall not exceed four (4) 
days, including travel time. 

(d) Prior to the authorization for an inmate to go beyond the limits of the 
state, the appropriate official shall obtain a written waiver of extradition from 
the inmate waiving the right to be extradited from any state to which the 
inmate is furloughed or from any state where the inmate was apprehended. 

(e) The grant of a stipulated period of furlough may be terminated by either 
the sending or receiving state upon written showing of cause. In those 
instances, the furloughed inmate shall be given reasonable opportunity to 
obtain the information, including written statements of witnesses and other 
documentation, which may be of assistance to the inmate in subsequent 
disciplinary hearings by the sending state for those events or violations that 
caused termination of the furlough. Reasonable costs for gathering of the 
information shall be chargeable to the inmate on furlough. 

(f) Inmates from the sending state, who are on interstate furlough in the 
receiving state, shall be subject to all the provisions of laws and regulations 
applicable to those on interstate furlough status within the receiving state, not 
inconsistent with the sentence imposed. 


History. 
Acts 1987, ch. 231, § 5. 


NOTES TO DECISIONS 


1. Medical Care. 

Absent request or requirement that prisoner 
waive his right to have the state of Tennessee 
provide him with medical care for injuries re- 
ceived while he was on furlough, the state had 
the obligation of providing reasonable medical 
care to prisoner in treatment of injuries he 
received while on furlough. Bryson v. State, 793 


S.W.2d 252, 1990 Tenn. LEXIS 275 (Tenn. 
1990). 

A prisoner on a short furlough from a state 
institution remains in the custody of the state 
and is an inmate for the purpose of medical 
treatment. Bryson v. State, 793 S.W.2d 252, 
1990 Tenn. LEXIS 275 (Tenn. 1990). 


41-23-205. Procedures in emergency circumstances. 


In emergency circumstances, as defined in § 41-23-204, the appropriate 
official of the sending state shall, prior to granting such furlough: 
(1) Verify the legitimacy of the request; and 
(2) Upon verification, immediately notify and secure the consent of the 


receiving state. 


History. 
Acts 1987, ch. 231, § 6. 
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41-23-206. Supplemental agreements. 


The appropriate official of a party state may supplement but in no way 
abrogate the provisions of this compact through one (1) or more contracts with 
any other party state for the furlough of inmates. The contracts may provide 
for: 

(1) Duration; 

(2) Terms and conditions of the furlough; 

(3) Report of violations and escapes by furloughees; 

(4) Costs, if any, to be incurred; 

(5) Delivery and retaking of furloughees; and 

(6) Other matters as may be necessary and appropriate to fix the 
jurisdiction, obligations, responsibilities, liabilities, and rights of the send- 
ing and receiving states. 


History. 
Acts 1987, ch. 231, § 7. 


41-23-207. Jurisdiction over liability for furloughed inmates. 


(a) As provided for by the laws, rules, and regulations of the sending state, 
the inmate on furlough will at all times: be subject to the jurisdiction of the 
appropriate officials and authorized persons of the sending state, who shall 
retain the powers over the inmates on furlough that they would normally 
exercise over the inmate were the inmate on intrastate furlough. 

(b) The authorized person of a sending state may at all times enter a 
receiving state and there apprehend and retake any person on furlough. For 
that purpose no formalities will be required other than establishing the 
authority of that person and the identity of the inmate on furlough to be 
retaken. All legal requirements to obtain extradition of fugitives from justice 
are expressly waived on the part of the state party hereto as to such persons. 
The decision of the sending state to retake a person on furlough shall be 
conclusive upon and not reviewable within the receiving state; provided, that 
if at the time when a state seeks to retake an inmate on furlough there should 
be pending against the inmate within the receiving state any criminal charge, 
or should the inmate be suspected of having committed within that state a 
criminal offense, the inmate shall not be retaken without the consent of the 
receiving state until discharged from prosecution or from imprisonment for the 
offense. 

(c) The authorized person of the sending state or the receiving state acting 
as agent for the sending state will be permitted to transport inmates being 
retaken through any or all states party to this compact without interference. 

(d) The governor of each state may designate an officer who, acting jointly 
with like officers of other party states, if and when appointed, shall promulgate 
such rules and regulations as may be deemed necessary to more effectively 
carry out the terms of this compact. 

(e) Appropriate officials and authorized persons of the receiving state shall 
act solely as agents of the sending state with respect to jurisdiction over and 
liability for the inmates on furlough. The jurisdiction and liability of the 
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sending and receiving states may be subject to further contractual specifica- 
tions by the sending and receiving states as may be deemed necessary. 

(f) The receiving state shall, upon a furlough violation of which it has 
knowledge, promptly notify the sending state. The notification should specify 
the nature of the violation and, if a crime has been committed, shall, whenever 
possible, give the official version of the act and the inmate on furlough’s version 
of the act. If the grant of furlough is terminated due to the violation, the right 
and responsibility to retake the inmate on furlough shall be that of the sending 
state, but nothing contained herein shall prevent the receiving state from 
assisting the sending state toward retaking and returning the inmate on 
furlough, except in instances where the receiving state shall subject the inmate 
on furlough to confinement for a crime allegedly committed during the 
furlough within its boundaries. All costs in connection therewith shall be 
chargeable to the sending state unless costs arise from an escape from 
confinement in the receiving state. 

(g) In the case of an escape to a jurisdiction other than the sending or 
receiving state, the right and responsibility to retake the escapee shall be that 
of the sending state, but nothing contained herein shall be construed to 
prevent or affect the activities of officers and agencies of any jurisdiction 
directed toward the apprehension and return of an escapee, except in instances 
where the receiving state shall subject the inmate on furlough to confinement 
for a crime allegedly committed during furlough within its boundaries. 

(h) The receiving state shall make all necessary arrangements to secure 
overnight lodging in a state, county, or municipal facility for escorted inmates 
on furlough or, in exceptional circumstances, for unescorted inmates on 
furlough when they would not have the availability of overnight lodging. 


History. 
Acts 1987, ch. 231, § 8. 


41-23-208. Costs arising from furlough. 


(a) Costs arising out of a grant of a furlough for transportation, lodgings, 
meals and other related expenses shall be the sole responsibility of the inmate 
on furlough. 

(b) Extraordinary costs, other than those specified in subsection (a) arising 
from the grant of furlough among party states, shall be the sole responsibility 
of the sending state. Such costs will generally be confined to emergency 
medical and special confinement and transportation needs. 


History. 
Acts 1987, ch. 231, § 9. 


Cross-References. 
Costs of apprehending fugitive, § 41-23-207. 


NOTES TO DECISIONS 


1. Medical Care. 

Absent request or requirement that prisoner 
waive his right to have the state of Tennessee 
provide him with medical care for injuries re- 
ceived while he was on furlough, the state had 
the obligation of providing reasonable medical 


care to prisoner in treatment of injuries he 
received while on furlough. Bryson v. State, 793 
S.W.2d 252, 1990 Tenn. LEXIS 275 (Tenn. 
1990). 

A prisoner on a short furlough from a state 
institution remains in the custody of the state 
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and is an inmate for the purpose of medical 
treatment. Bryson v. State, 793 S.W.2d 252, 
1990 Tenn. LEXIS 275 (Tenn. 1990). 


41-23-209. Effect of adoption — Renunciation. 


The contracting states solemnly agree that this compact shall: 

(1) Become operative immediately upon its execution by any state as 
between it and any other state or states so executing. When executed it shall 
have the full force and effect of law within such state, the form of execution 
to be in accordance with the laws of the executing state; and 

(2) Continue in force and remain binding upon each executing state until 
renounced by it. The duties and obligations hereunder of a renouncing state 
shall continue as to inmates on furlough residing therein at the time of 
withdrawal until retaken or finally discharged by the sending state. Renun- 
ciation of this compact shall be by the same authority which executed it, by 
sending a six-month notice in writing of its intention to withdraw from the 


compact to the other states party hereto. 


History. 


Acts 1987, ch. 231, § 10. 


CHAPTER 24 


PRIVATE PRISON CONTRACTING ACT OF 1986 


Section 


41-24-101. 
41-24-102. 
41-24-103. 
41-24-104. 


41-24-105. 


41-24-106. 
41-24-107. 


41-24-108. 
41-24-109. 
41-24-110. 
41-24-111. 
41-24-112. 
41-24-113. 
41-24-114. 
41-24-115. 
41-24-116. 
41-24-117. 
41-24-118. 
41-24-119. 


Short title. 

Chapter definitions. 

Contracts for correctional services. 

Review and approval of contract proposals — Price and cost adjustments — Cancel- 
lations. 

Performance criteria for contracts — Contract term and renewal — Comparison of 
performance — Reporting. 

Standards of security — Resumption of state control on termination of contract. 

Financial information from contractor — Insurance requirements — Sovereign immu- 
nity. 

Application of certain criminal laws to contractor-operated facilities. 

Monitoring of contractor performance — Reports. 

Powers and duties not delegable to contractor. 

Application of certain administrative laws to contractor. 

Consolidated retirement system. 

Rights of employees of contractor. 

[Reserved.] 

Rules and regulations. 

Escape from private prison or facility. 

Records relating to inmates in private facilities. 

Transfer of employees of community services agencies to the department of correction. 

Terms of release of out-of-state prisoner incarcerated in Tennessee. 


41-24-101. Short title. 


This chapter shall be known and may be cited as the “Private Prison 
Contracting Act of 1986.” 


41-24-102 


History. 
Acts 1986, ch. 932, § 1. 


Cross-References. 
Penalty for violation of standards set for 
private facilities, § 41-4-140. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Prisons and Prisoners, § 2. 


Law Reviews. 

Liability of State Officials and Prison Corpo- 
rations for Excessive Use of Force Against In- 
mates of Private Prisons, 40 Vand. L. Rev. 983 
(1987). 


41-24-102. Chapter definitions. 
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Privatization and Prisons (E.S. Savas), 40 
Vand. L. Rev. 889 (1987). 

Tennessee’s Private Prisorf Act of 1986: An 
Historical Perspective with Special Attention to 
California’s Experience (Ward M. McAfee), 40 
Vand. L. Rev. 851 (1987). 

The Implications of Prison Privatization on 
the Conduct of Prisoner Litigation Under 42 
U.S.C. Section 1983 (Susan L. Kay), 40 Vand. L. 
Rev. 867 (1987). 

The Privatization of Correctional Institu- 
tions: The Tennessee Experience (W.J. Michael 
Cody, Andy D. Bennett), 40 Vand. L. Rev. 829 
(1987). 


As used in this chapter, unless the context otherwise requires: 

(1) “Commissioner” means the commissioner of correction; 

(2) “Correctional services” means the following functions, services and 
activities, when provided within a prison or otherwise: 

(A) Education, training and jobs programs; 

(B) Recreational, religious and other activities; 

(C) Development and implementation assistance for classification, 
management information systems, or other information systems or ser- 
vices; 

(D) Food services, commissary, medical services, transportation, sani- 
tation or other ancillary services; 

(EK) Counseling, special treatment programs, or other programs for 
special needs; 

(F) Operation of facilities other than transitional facilities, including 
management, custody of inmates, security, and other associated services 
and activities; and 

(G) Operation of transitional facilities; 

(3) “Department” means the department of correction; 

(4) “Prison” or “facility” means any adult institution operated by or under 
the authority of the department; 

(5) “Prison contractor” or “contractor” means any entity entering a con- 
tractual agreement with the commissioner to provide correctional services to 
inmates under the custody of the department; 

(6) “[TDOC liaison” means any person appointed by the commissioner to 
act as the commissioner’s on-site designee so that powers and duties not 
delegable to the contractor shall be carried out with the authority of the 
state; and 

(7) “Transitional facility” means any adult institution operated by a 
nonprofit entity under the authority of the department providing short-term 
transitional services to offenders within one (1) year of release on parole or 
expiration of sentence, excluding offenders convicted of a sexual offense; 
provided, however, that the total number of such facilities statewide shall 
not exceed four (4), and that the total number of beds in such facilities 
statewide shall not exceed, collectively, one hundred fifty (150). 
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History. 
Acts 1986, ch. 932, § 2; 2001, ch. 132, §§ 1, 2; 
2010, ch. 1041, § 1. 


41-24-103. Contracts for correctional services. 


(a) The commissioner is authorized to enter into contracts for correctional 
services only as provided in this chapter. 

(b) Contracts for correctional services, may be entered into subject to the 
requirements and procedures of former §§ 12-4-109 and 12-4-110 [See the 
Compiler’s Notes] and any additional requirements specified in this chapter. 

(c) A contract for correctional services as defined in § 41-24-102(2)(F) is 
authorized only for one (1) medium security or minimum security facility 
opened after July 1, 1991, and only according to the requirements and 
procedures specified in this chapter. No contract shall be authorized for a 
facility intended primarily to serve special needs inmates. 

(d) Any inmate sentenced to confinement in the department shall be legally 
eligible to be incarcerated in a facility in which a prison contractor is providing 
correctional services pursuant to this chapter. 

(e) Contracts for correctional services may include incentives or disincen- 
tives; provided, that the incentives or disincentives are based on quantifiable 
measurements of performance that are described in the request for proposal 
and contract. The total of all incentive payments shall not exceed five percent 
(5%) of the total contract price per annum. This subsection (e) shall not be 
construed to prohibit or restrict the use of liquidated damages as a remedy for 
a contractor’s breach of contract. 


History. 403, effective July 1, 2013. Provisions similar to 
Acts 1986, ch. 932, § 3; 1991, ch. 176, § 1; former § 12-4-109 were transferred to other 
2001, ch. 132, 9%. sections within title 12, ch. 3, parts 1 and 3. 


Provisions similar to former § 12-4-110 were 


° 9 
Compiler’s Notes. transferred to § 12-3-303. 


Former §§ 12-4-109 and 12-4-110, referred to 
in this section, were recodified by Acts 2013, ch, 


41-24-104. Review and approval of contract proposals — Price and 
cost adjustments — Cancellations. 


(a) Any contract for correctional services as defined in § 41-24-102(2)(F) 
shall be entered into only after each of the following requirements and/or 
conditions are met: 

(1) Any request for proposals, any original contract, any contract renewal 
and any price or cost adjustment or any other amendment to any contract 
shall first be approved by the following: 

(A) The state building commission; 
(B) The attorney general and reporter; and 
(C) The commissioner; 

(2)(A) The fiscal review committee shall review any request for proposals, 

any original contract and any proposed contract renewal and may submit 

comments to the authorities listed in subdivision (a)(1). Any comment 
shall be submitted to such authorities no later than thirty (30) days after 
receipt of the request for proposals, original contract or proposed contract 
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renewal by the committees. The authorities listed in subdivision (a)(1) 

shall withhold their final action until such thirty-day period has ended or 

until they have received the committee’s comments, whichever first 
occurs; 

(B) Any request for proposals, any original contract and any proposed 
contract renewal shall be submitted by the department of correction to the 
state and local government committee of the senate and the committee of 
the house of representatives having oversight over corrections. The 
committees may review and submit comments to the authorities listed in 
subdivision (a)(1). Any comment shall be submitted to those authorities no 
later than thirty (30) days after receipt of the request for proposals, 
original contract or proposed contract renewal by the committees. The 
authorities listed in subdivision (a)(1) shall withhold their final action 
until such thirty-day period has ended or until they have received the 
committee’s comments, whichever first occurs; 

(3) To be considered for an award of a contract, the proposer must 
demonstrate to the satisfaction of each of the officials set forth in subdivision 
(a)(1) that it has: 

(A) The qualifications, operations and management experience and 
experienced personnel necessary to carry out the terms of the contract; 

(B) The ability to comply with applicable correctional standards and 
specific court orders, if required; and 

(C) Demonstrated history of successful operation and management of 
other correctional facilities; and 
(4) Proposer must agree that the state may cancel the contract at any time 

after the first year of operation, without penalty to the state, upon giving 
ninety (90) days’ written notice. 

(b)(1) Any contract pursuant to this section may provide for annual contract 
price or cost adjustments; provided, that any adjustments may be made only 
once each year effective upon the anniversary of the effective date of the 
contract. If any adjustment is made pursuant to terms of the contract, it 
shall be applied to total payments made to the contractor for the previous 
contract year and shall not exceed the percent of change in the average 
consumer price index (all items-city average), which is published by the 
United States department of labor, bureau of labor statistics, between that 
figure for the latest calendar year and the next previous calendar year. 

(2) Any price or cost adjustments to any contract different than those 

authorized by subdivision (b)(1) may be made only if the general assembly 
specifically authorizes those adjustments and appropriates funds for that 
purpose, if required. 
(c)(1) No award of any contract shall be made unless an acceptable proposal 
is received pursuant to any request for proposal. An “acceptable” proposal 
means a proposal that meets all the requirements or conditions or both set 
forth in this chapter and meets all the requirements in the request for 
proposal. 

(2) No proposal shall be accepted unless: 

(A) The proposal offers a level and quality of services that are at least 
equal to those that would be provided by the state in accordance with 
§ 41-24-105; and 
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(B) The cost of the private operation and the cost to the state to monitor 
the private operation, shall be at least five percent (5%) less than the 
state’s cost for essentially the same services in accordance with § 41-24- 
105 as determined by the department of correction and reviewed by the 


office of the comptroller. 


(3) Should the state be required to assume the operation of any facility 
contracted under this chapter, preference in state employment shall be given 
to persons who are employees of the contractor at the time of the state’s 
assumption of operation of that facility. 

(4) Any preference in employment must be in compliance with title 8, 
chapter 30, and § 41-1-116, and performance of duties as an employee of the 
contractor must have been satisfactory. 


History. 

Acts 1986, ch. 932, § 4; 1991, ch. 176, § 2; 
2001, ch. 132, §§ 4-6; 2011, ch. 410, § 2(m); 
2013, ch. 165, § 1; 20138, ch. 236, § 65; 2019, ch. 
345,°9 "73: 


Code Commission Notes. For fiscal year 
CPI changes, see the County Technical Assis- 
tance Service website at http://www.ctas.ten- 
nessee.edu. 


Compiier’s Notes. 
For the Preamble to the act concerning the 
prohibition against establishment of a special 


Amendments. 

The 2019 amendment substituted “commit- 
tee of the house of representatives having over- 
sight over corrections” for “state government 
committee of the house of representative” in 


(a)(2)(B). 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


Attorney General Opinions. 
Comparative evaluation of privately man- 
aged and state managed prisons for contract 


renewal, OAG 99-170, 1999 Tenn. AG LEXIS 
138 (8/30/99). 


committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


41-24-105. Performance criteria for contracts — Contract term and 
renewal — Comparison of performance — Reporting. 


(a) Prior to the awarding of any contract to provide correctional services as 
defined in § 41-24-102(2)(F), the state shall establish objective performance 
criteria and cost criteria for both the state and private contractor. The 
performance criteria shall measure the quality of management, security and 
safety, personnel training, inmate programs and treatment and other topics 
deemed appropriate. The performance criteria and cost criteria shall be 
established and incorporated as requirements in any proposed request for 
proposal and any contract and shall be used as the basis for any comparison 
between the state and any contractor. 

(b) For any contract to provide correctional services as defined in § 41-24- 
102(2)(F), the initial contract term shall be for a period of three (3) years in 
order to allow the contractor sufficient time to demonstrate its performance 
and to provide sufficient information to allow a comparison of the performance 
of the contractor to the performance of the state in providing similar services; 
provided, however, to allow sufficient time for completion and review of any 
comparative evaluation, that the initial term may exceed three (3) years by a 
period of up to four (4) months as necessary to make the end of the initial term 
coincide with the state’s fiscal year. The initial contract may include an option 
to renew for an additional period of two (2) years, subject to this section. The 
comparison or comparative evaluation between the state and private contrac- 
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tor shall not serve as the basis for contract renewal pursuant to subsection (c), 
but shall serve as a consideration. ‘ 

(c) After the first two (2) years of operation, but before renewing the initial 
contract, the performance of the contractor shall be compared to the perfor- 
mance of the state for similar services as set out in the contract. The contract 
may be renewed only if the contractor is providing essentially the same quality 
of services as the state at a cost of five percent (5%) lower than the state as set 
out in the contract, or if the contractor is providing services superior in quality 
to those provided by the state at essentially the same cost as set out in the 
contract. For the purposes of this subsection (c) and for comparison, “essen- 
tially the same” means the difference is no greater than five percent (5%). For 
the purpose of this section and comparison “superior” means a difference 
greater than five percent (5%). The methodology for determining the measure- 
ment of five percent (5%) differences shall also be set out in the request for 
proposal and contract. 

(d) The quality of services provided by the contractor and by the state shall 
be compared by a committee designated by the speakers of the senate and the 
house of representatives. The committee shall determine the quality of 
services provided by the contractor and the state by applying the performance 
criteria set out in the request for proposal and contract pursuant to subsection 
(a) and provide a numerical score for the state and the contractor. The 
committee shall report its determination to the parties responsible for deter- 
mining whether the contract should be renewed. 

(e) The fiscal review committee, or, in the absence of that committee, any 
other committee designated by the speakers of the senate and the house of 
representatives, shall compare the cost measures as established in this 
chapter and set out in the request for proposal and the contract for service and 
provide a prisoner per day cost for the state and the contractor. The committee 
shall report its determination to the parties responsible for determining 
whether the contract should be renewed. 

(f) Notwithstanding any law to the contrary, a contract to provide correc- 
tional services as defined in § 41-24-102(2)(F) may be extended beyond the 
term specified in subsection (b) as determined necessary and appropriate by 
the commissioner for the purpose of evaluating the department’s operational 
strategy for the use of the contract facility. Any such extension may be for a 
period not to exceed twelve (12) months. A contract amendment accomplishing 
such an extension shall require the approval of the authorities listed in 
§ 41-24-104(a)(1) and the opportunity for review and comment by the entities 
listed in § 41-24-104(a)(2). 


History. 

Acts 1986, ch. 932, § 5; 1991, ch. 176, §§ 3, 4; 
2001, ch. 132, § 7; 2006, ch. 883, § 1; 2011, ch. 
410, § 2(n); 2012, ch. 936, § 1. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 


the same subject, please refer to Acts 2011, ch. 
410. 


Attorney General Opinions. 

Comparative evaluation of privately man- 
aged and state managed prisons for contract 
renewal, OAG 99-170, 1999 Tenn. AG LEXIS 
138 (8/30/99). 
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41-24-106. Standards of security — Resumption of state control on 


termination of contract. 


Notwithstanding any other provision of this chapter to the contrary, prior to 
entering a contract for providing the security function for any prison, such as 
providing correctional officers or other persons providing security and control 
over inmates, the following requirements shall be met: 

(1) A plan shall be developed and certified by the governor that demon- 
strates the method by which the state would resume control of the prison 
upon contract termination. This plan shall be submitted for review and 
comment to the state and local government committee of the senate and the 
committee of the house of representatives having oversight over corrections 
and the committees shall solicit comments from law enforcement agencies, 
district attorneys general, and criminal judges in the county in which the 
prison is located and the surrounding counties. State officials responsible for 
approving any contract for the security function or any contract that 
includes provision of security are encouraged to await the comments of the 
state and local government committee of the senate and the state govern- 
ment committee of the house of representatives prior to executing any such 
contract; and 

(2) The commissioner shall certify to the state and local government 
committee of the senate and the committee of the house of representatives 
having oversight over corrections that the security procedures proposed by 
the contractor are equal or superior to the security procedures in effect at 
existing state-operated prisons and the commissioner shall comment on the 
relationship of the procedures proposed by the contractor to each standard of 
security and control specified in the standards for adult correctional insti- 
tutions by the American Correctional Association. 


History. 
Acts 1986, ch. 932, § 6; 2011, ch. 410, § 2(0), 
(p); 2013, ch. 236, § 64; 2019, ch. 345, § 74. 


Compiler’s Notes. 
For the Preamble to the act concerning the 
prohibition against establishment of a special 


Amendments. 

The 2019 amendment substituted “commit- 
tee of the house of representatives having over- 
sight over corrections” for “state government 
committee of the house of representatives” in 
(1) and (2). 


committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


41-24-107. Financial information from contractor — Insurance re- 
quirements — Sovereign immunity. 


(a) Notwithstanding any other provision of this chapter to the contrary, no 
contract for correctional services as defined in § 41-24-102(2)(F), shall be 
entered into unless the following requirements are met: 

(1) The contractor provides audited financial statements for the previous 
five (5) years or for each of the years the contractor has been in operation, if 
fewer than five (5) years, and provides other financial information as 
requested; and 

(2) The contractor provides an adequate plan of insurance, specifically 
including insurance for civil rights claims, as determined by an independent 
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risk management or actuarial firm with demonstrated experience in public 

liability for state governments. The firm shall be selected by the commis- 

sioner of commerce and insurance with the concurrence of the board of 
claims. In determining the adequacy of the plan, the firm shall determine 
whether: 

(A) The insurance is adequate to protect the state from any and all 
actions by a third party against the contractor or the state as a result of 
the contract; 

(B) The insurance is adequate to protect the state against any and all 
claims arising as a result of any occurrence during the term of the 
contract; that is, the insurance is adequate on an occurrence basis, not on 
a claims-made basis; 

(C) The insurance is adequate to assure the contractor’s ability to fulfill 
its contract with the state in all respects and to assure that the contractor 
is not limited in this ability because of financial liability that results from 
judgments; and 

(D) The insurance is adequate to satisfy such other requirements 
specified by the independent risk management or actuarial firm. 

(b) The sovereign immunity of the state shall not apply to the contractor. 
Neither the contractor nor the insurer of the contractor may plead the defense 
of sovereign immunity in any action arising out of the performance of the 
contract. 


History. 
Acts 1986, ch. 932, § 7. 


41-24-108. Application of certain criminal laws to contractor-operated 
facilities. 


The provisions of title 39, chapter 16, including, without limitation, § 39- 
16-201 and §§ 39-16-605 — 39-16-608, shall apply to offenses committed by or 
with regard to inmates assigned to facilities or programs for which a prison 
contractor is providing correctional services. 


History. 
Acts 1986, ch. 932, § 8; 1996, ch. 675, § 48. 


41-24-109. Monitoring of contractor performance — Reports. 


In addition to other powers and duties prescribed by law, the commissioner 
shall monitor any contracts with prison contractors providing correctional 
services and shall report at least annually, or as requested, to the state and 
local government committee of the senate and the committee of the house of 
representatives having oversight over corrections or any other legislative 
committee regarding the performance of the contractor. The comptroller of the 
treasury shall audit the performance of the department of correction and the 
private contractor to ensure that the state is receiving the quality and level of 
services as described in the contract based upon the performance criteria, the 
monitoring process and any applicable sanctions that might be incurred. The 
comptroller shall report annually, or as otherwise requested, to the state and 
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41-24-111 


local government committee of the senate and the committee of the house of 
representatives having oversight over corrections. 


History. 

Acts 1986, ch. 932, § 9; 2001, ch. 132, § 8; 
2011, ch. 410, § 2(q), (r); 2013, ch. 236, § 64; 
2019, ch. 345, § 75. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


Amendments. 

The 2019 amendment substituted “commit- 
tee of the house of representatives having over- 
sight over corrections” for “state government 
committee of the house of representatives” 
twice. 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 


41-24-110. Powers and duties not delegable to contractor. 


No contract for correctional services shall authorize, allow or imply a 
delegation of the authority or responsibility of the commissioner to a prison 


contractor for any of the following: 


(1) Developing and implementing procedures for calculating inmate re- 


lease and parole eligibility dates; 


(2) Developing and implementing procedures for calculating and award- 


ing sentence credits; 


(3) Approving inmates for furlough and work release; 

(4) Approving the type of work inmates may perform and the wages or 
sentence credits that may be given to inmates engaging in that work; and 

(5) Granting, denying or revoking sentence credits, placing an inmate 
under less restrictive custody or more restrictive custody; or taking any 


disciplinary actions. 
History. 
Acts 1986, ch. 932, § 10. 


Attorney General Opinions. 
Operation of prison industry program by pri- 


vately managed prison, OAG 99-023, 1999 
Tenn. AG LEXIS 28 (2/9/99). 


NOTES TO DECISIONS 


1. Disciplinary Procedures. 

Where the Tennessee department of correc- 
tion (TDOC) contracts with a private corpora- 
tion to operate prisons, it does not violate this 
statute when its Uniform Disciplinary Proce- 
dures allow private contractor employees to sit 
on disciplinary boards, because the disciplinary 
board, which is comprised of private contractor 
employees, only makes recommendations to the 
TDOC commissioner’s designee, a TDOC em- 
ployee, and actual discipline is not imposed 
until the designee reviews the case and ap- 
proves the board’s recommendation. Thus the 
DOC retains the authority to punish prisoners. 


Mandela v. Campbell, 978 S.W.2d 531, 1998 
Tenn. LEXIS 583 (Tenn. 1998). 

It follows from the fact that the disciplinary 
board’s recommendation as to punishment is 
merely a recommendation, that a petition for 
certiorari directed to the chair of the disciplin- 
ary board fails to state a cause of action against 
the respondent; rather, the writ should be di- 
rected to the governmental agency that is re- 
sponsible for the actions of which the petitioner 
complains. Turner v. Campbell, 15 S.W.3d 466, 
1999 Tenn. App. LEXIS 650 (Tenn. Ct. App. 
1999), cert. denied, 531 U.S. 843, 1218S. Ct. 108, 
148 L. Ed. 2d 66, 2000 U.S. LEXIS 5422 (2000). 


41-24-111. Application of certain administrative laws to contractor. 


All existing provisions of law shall apply to a prison contractor except as 
provided in this section or otherwise provided in this chapter: 
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(1) Title 12, chapter 3, relative to public purchases, shall not apply to 
purchases and procurements of a prison contractor providing correctional 
services; 

(2) Title 8, chapter 30, relative to state service, shall not apply to 
employees of a prison contractor; 

(3) A prison contractor providing correctional services shall not be bound 
by provisions of law governing the appointment, qualifications and duties of 
wardens, superintendents and other correctional employees, including pro- 
visions of title 4, chapter 6, and chapter 1 of this title, except as required to 
comply with the Constitution of Tennessee; and 

(4) Title 8, chapters 34 and 35, relative to membership in the Tennessee 
consolidated retirement system, shall not apply to employees of a prison 
contractor, except as provided specifically in this chapter. 


History. which amended subdivision (2), shall be known 
Acts 1986, ch. 932, § 11; 2012, ch. 800,§ 49. and cited as the “Tennessee Excellence, Ac- 


Compilers Notes. ee ii and Management (T.E.A.M.) Act of 


Acts 2012, ch. 800, § 1 provided that the act, 


41-24-112. Consolidated retirement system. 


(a) The following provisions shall govern eligibility for membership in the 
Tennessee consolidated retirement system for employees of a prison contractor 
providing correctional services as defined in § 41-24-102(2)(F): 

(1) Department of correction employees in positions under the control and 
supervision of the department that become subject to a contract with a 
prison contractor and who are members of the retirement system immedi- 
ately preceding the contract implementation date shall remain eligible to 
continue membership under the same conditions that apply to state employ- 
ees. Those employees shall make the same contributions and be eligible for 
the same benefits as state employees; and 

(2) Any other person, including any person employed or re-employed after 
the date a prison contractor assumes the management and operation of a 
department facility, shall not be eligible for membership in the Tennessee 
consolidated retirement system. 

(b) An employee who participates in the Tennessee consolidated retirement 
system may not participate in any retirement plan offered by the prison 
contractor. Any employee eligible under subsection (a) may continue member- 
ship or may elect to withdraw membership from the retirement system as 
follows: 

(1) An election to withdraw shall take place within thirty (30) days after 
the employee completes one (1) year of employment under the prison 
contractor; 

(2) Upon the election to withdraw, the employee may receive a refund of 
accumulated contributions; 

(3) The election to withdraw constitutes a waiver of any right, present or 
future, to reestablish that service at a later date based on employment at a 
correctional facility under a prison contractor; and 

(4) Ifan election to withdraw is not made within the thirty-day period, the 
employee shall be deemed to have elected continued membership in the 
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retirement system. Withdrawal at a later date will be permitted only upon 

the termination of service with the prison contractor. 

(c) In no event will a department employee be allowed to retire and receive 
benefits while continuing employment with a prison contractor. 

(d) The prison contractor shall make normal contributions, special accrued 
liability contributions, and cost of living contributions, as determined by an 
actuarial valuation, in the same way as for state employee members, for one (1) 
year for each employee described in subsection (b) and for each employee who 
thereafter elects to continue membership in the retirement system. 

(e) The prison contractor shall pay contributions to the board of trustees of 
the retirement system according to a schedule set by the board. 

(f) The department shall serve as administrative agent between the prison 
contractor and the Tennessee consolidated retirement system. 


History. 
Acts 1986, ch. 932, § 12. 


41-24-113. Rights of employees of contractor. 


(a) The following provisions shall govern the rights of employees of the state 
who become employees of the contractor. 

(b) Any employee of the contractor who was formerly an employee of the 
state shall have the following rights while in the employ of the contractor: 

(1) The employee shall be allowed to be a member of any qualified 
employee organization pursuant to § 8-23-204 and the employee shall be 
allowed, if the employee so elects, to pay dues in the qualified employee 
organization through payroll deduction; provided, that no employee of a 
contractor shall be deemed a state employee for the purpose of determining 
whether a given employee organization qualifies for payroll deduction of 
membership dues pursuant to § 8-23-204, nor shall the employee’s mem- 
bership in any employee organization qualified under § 8-23-204 be consid- 
ered to be a violation of § 8-23-204; 

(2) The contractor shall give a hiring preference for available positions to 
laid-off employees of the department; and 

(3) Employees laid off by the contractor shall be given the same reem- 
ployment rights with the state as current state employees. 

(c) Any employee of the contractor who was formerly a state employee, who 
ceases employment with the contractor and returns to the employ of the state, 
shall have the following rights: 

(1) The employee shall retain all sick leave and annual leave that has 
been accumulated, but not greater than the amounts of leave that would 
have been accumulated had the employee been continuously in the employ of 
the state; 

(2) The employee shall be credited with any time of service with the 
contractor toward calculation of longevity pay benefits; and 

(3) The employee shall be admitted to the state group insurance program 
without proof of insurability. 


History. 
Acts 1986, ch. 932, § 13. 
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41-24-114. [Reserved.] 


41-24-115. Rules and regulations. 


The commissioner is authorized and directed to promulgate rules and 
regulations pursuant to the Uniform Administrative Procedures Act, compiled 
in title 4, chapter 5, as required to effectuate the purposes of this chapter. 


History. 
Acts 1986, ch. 932, § 15. 


41-24-116. Escape from private prison or facility. 


Section 39-16-606 shall apply to the appropriate official of a prison or facility 
operated by a private prison contractor when any inmate housed in the prison 
or facility escapes from the private contractor prison or facility. 


History. 
Acts 1998, ch. 829, § 1. 


NOTES TO DECISIONS 


1. Construction With Other Sections. 

By its plain language, T.C.A. § 39-16-605 
applies to the escape of an out-of-state prisoner 
from a private prison facility in Tennessee. 
State v. Lankford, 51 S.W.3d 212, 2001 Tenn. 


Crim. App. LEXIS 138 (Tenn. Crim. App. 2001), 
cert. denied, McKeon v. Tennessee, 534 U.S. 
1134, 122 S. Ct. 1078, 151 L. Ed. 2d 979, 2002 
U.S. LEXIS 741 (2002). 


41-24-117. Records relating to inmates in private facilities. 


The records and other documents concerning any inmate who is sentenced to 
the custody of the department of correction and is being housed in a prison or 
facility operated by a private prison contractor shall be public records to the 
same extent such records are public if an inmate is being housed in a 


department of correction facility. 


History. 
Acts 1998, ch. 942, § 1. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


NOTES TO DECISIONS 


2. Limitations. 

As to its contract with the State to operate a 
particular state prison, the only records subject 
to being produced pursuant to the Public Re- 
cords Act, T.C.A. § 10-7-501 et seq., by a pri- 
vate contractor were those identified in T.C.A. 
§ 41-24-117; however, because an applicant did 
not follow the proper procedure when request- 
ing these documents, his request therefore was 
dismissed. Furthermore as to the facilities op- 


erated by the contractor pursuant to the 
County Correctional Incentives Act, T.C.A. 
§ 41-8-101, et seq., the documents subject to 
production were not limited by T.C.A. § 41-24- 
117. Friedmann v. Corr. Corp. of Am., 310 
S.W.3d 366, 2009 Tenn. App. LEXIS 629 (Tenn. 
Ct. App. Sept. 16, 2009), appeal denied, — 
S.W.3d —, 2010 Tenn. LEXIS 344 (Tenn. Mar. 1, 
2010). 


41-24-118. Transfer of employees of community services agencies to 
the department of correction. . 


(a) Notwithstanding any provisions of law to the contrary, including [for- 
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mer] § 8-30-309, and recognizing the years of faithful and dedicated service to 
the department by the employees of community services agencies providing 
correctional health services for the department, community services agency 
employees who serve in jobs that would be classified as career service, as 
defined in [former] § 8-30-208, had they been employed in the state service, 
and whose functions and positions are transferred to the department by the 
commissioner on or before July 1, 2005, shall be transferred into the depart- 
ment and shall receive the benefits and protection of career service status, and 
shall be eligible for participation in the state health insurance plan on June 7, 
2005, without further examination or competition. 

(b) No employee so transferred shall be subject to § 8-30-308, as a result of 
this transfer, if the employee has worked for the community services agencies 
for a length of time equal to the probationary period applying to the equivalent 
state service position; and, if not, the employee shall complete the probationary 
period after the employee’s transfer to the department. 

(c) All transfers shall take place no later than July 1, 2005. 

(d) Transfers of employees from the community services agencies to the 
department, pursuant to this section, shall not result in any diminution, 
impairment or interruption of current salary, accrued sick and annual leave, 
seniority, participation in the Tennessee consolidated retirement system, or 
amounts already accrued under a deferred compensation plan; provided, 
however, that this shall not impair the department’s authority, through 
established policies and procedures, to correct salary disparities. 

(e) Any employee so transferred shall be eligible for promotion pursuant to 
title 8, chapter 30, after the transfer takes effect. 


History. which amended subsection (b), shall be known 
Acts 2005, ch. 358, § 1; 2012, ch. 800, § 49. and cited as the “Tennessee Excellence, Ac- 
countability, and Management (T.E.A.M.) Act of 


Compiler’s Notes. 2012.” 


Acts 2012, ch. 800, § 1 provided that the act, 


41-24-119. Terms of release of out-of-state prisoner incarcerated in 
Tennessee. 


(a) For the purposes of this section, unless the context otherwise requires, 
“out-of-state prisoner” means a person incarcerated in a correctional facility 
within this state on behalf of a state other than Tennessee or a governmental 
entity whose jurisdiction is outside of Tennessee. “Out-of-state prisoner” does 
not include a person incarcerated on behalf of an Indian tribe or on behalf of 
the United States. 

(b) Notwithstanding any law to the contrary, after May 8, 2007, no prison 
contractor shall contract to accept an out-of-state prisoner for incarceration 
within any correctional facility operated by the prison contractor within 
Tennessee unless the sending state contractually agrees to return, and to pay 
the full costs of returning, the prisoner to the sending state prior to the 
prisoner’s release from incarceration. 


History. 
Acts 2007, ch. 110, § 2. 
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CHAPTER 25 
INTERNATIONAL COOPERATION ~ 


Section 
41-25-101. International transfer of convicted criminals. 


41-25-1011. International transfer of convicted criminals. 


When a treaty is in effect between the United States and a foreign country 
providing for the transfer of convicted criminal offenders who are citizens or 
nationals of foreign countries to those foreign countries of which they are 
citizens or nationals, the governor or the governor’s designee is authorized, 
subject to the terms of the treaty, to act on behalf of the state of Tennessee and 
to consent to the transfer of the convicted criminal felons. The governor or the 
governor’s designee is authorized to develop policies, procedures and processes 
to carry out the mandates of this section. 


History. 
Acts 1999, ch. 213, § 1. 


CHAPTERS 26 — 50 [RESERVED] 


CHAPTER 51 


CORRECTIONAL INSTITUTIONS AND INMATES — 
GENERAL PROVISIONS 


Section 

41-51-101. Protection against bloodborne pathogens. 

41-51-102. Exposure to infectious diseases by inmates. 

41-51-103. Deceased inmates infected by bloodborne pathogens — Notice to handlers of body. 
41-51-104. Prohibition against trusty status for sexual offenders. 


41-51-101. Protection against bloodborne pathogens. 


The superintendent, director or warden of any correctional institution or 
county or municipal jail or workhouse shall provide training in universal 
precaution from bloodborne pathogens for all employees at risk for potential 
occupational exposure to bloodborne pathogens, including, but not limited to, 
hepatitis B or HIV (AIDS). Voluntary vaccinations shall be provided and 
strongly encouraged for all employees at risk. In order to increase the 
awareness of the need for practicing universal precaution, the superintendent, 
director or warden may periodically warn all employees at risk of potential 
exposure that a portion of the inmate population is likely to be infected with a 
bloodborne pathogen. 


History. 
Acts 1994, ch. 734, § 1. 


41-51-102. Exposure to infectious diseases by inmates. 


(a) It is the intent of the general assembly to protect the health and safety 
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of the citizens of Tennessee through control of the spread of infectious diseases. 
The purpose of this section is to require a correctional institution to inform an 
employee, contract employee or visitor of the infectious disease status of an 
inmate if the person has potentially been exposed to an infectious disease by 
the inmate. 

(b) For purposes of this section, the following definitions apply: 

(1) “Bloodborne pathogen” means the pathogenic microorganism that is 
present in human blood and can cause disease in humans. These pathogens 
include, but are not limited to, hepatitis B virus (HBV) and human 
immunodeficiency virus (HIV); 

(2) “Exposure incident” means a specific eye, mouth, other mucous mem- 
brane, skin or parenteral contact with blood or other potentially infectious 
material that results from the performance of an employee’s duties or during 
a visit to a correctional institution, county or municipal jail or workhouse; 
and 

(3) “Source individual” means any inmate, living or dead, involved in an 
exposure incident. 

(c) Following a report of an exposure incident, a superintendent, director or 
warden of a correctional institution, county or municipal jail or workhouse 
shall test the source individual, or source individuals, with or without the 
source individual’s consent, to determine bloodborne pathogen infectivity. 

(d) The superintendent, director or warden of the penitentiary, correctional 
institution, county or municipal jail or workhouse shall disclose the results of 
the testing to each correctional employee, law enforcement officer or visitor 
who was involved in the exposure incident and who reasonably believes that 
that person may have been exposed to a serious or life-threatening disease or 
pathogen. Disclosure of the inmate’s test results to the correctional employee 
or law enforcement officer shall occur no later than twenty-four (24) hours after 
the results are known by the proper correctional officials, unless, following a 
reasonable effort, all employees or officers exposed cannot be notified within 
that twenty-four hour period. 

(e) This section does not authorize the release of confidential information to 
members of the public in violation of § 10-7-504. For the purposes of this 
section, any person informed of the results of any inmate’s test for infectious 
diseases shall treat the information received as confidential. 


History. Law Reviews. 
Acts 1996, ch. 806, § 1; 2002, ch. 709, § 1. Sex in Prison (Ronald G. Turner), 36 No. 8 


Cross-References. TOC tea 


Confidentiality of public records, § 10-7-504. 


41-51-103. Deceased inmates infected by bloodborne pathogens — 
Notice to handlers of body. 


(a) Whenever any inmate committed to a state penal institution dies, and 
the inmate is known by health personnel of the department of correction to be 
infected by a bloodborne pathogen as defined in § 41-51-102(b), the superin- 
tendent, director or warden of the state penal institution shall inform the 
person collecting the dead body and the funeral home to which the dead body 
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is carried of the infectivity. Notice of infectivity shall be given before the dead 
body is removed from the state penal institution or the health care facility in 
which the inmate died. 

(b) This section does not authorize the release of confidential information to 
members of the public in violation of § 10-7-504. For the purposes of this 
section, any person informed of the results of any inmate’s test for infectious 
diseases shall treat the information received as confidential. 


History. Cross-References. 
Acts 1997, ch. 372, § 1. Confidentiality of public records, § 10-7-504. 


41-51-104. Prohibition against trusty status for sexual offenders. 


(a) No person who has been convicted of an offense that will require the 
person to register as a sexual offender pursuant to title 40, chapter 39, part 2, 
and who is being housed in a county or municipal jail or workhouse, shall be 
eligible for, nor shall such person be placed on, trusty status. 

(b) Subsection (a) is applicable regardless of whether the person is: 

(1) Sentenced to the department of correction but is serving the sentence 
in a county or municipal jail or workhouse pursuant to contract or is 
sentenced to confinement in a county or municipal jail or workhouse; or 

(2) Sentenced to the department of correction but is being housed in a 
county or municipal jail or workhouse while awaiting transfer to the 
department. 


History. 
Acts 2005, ch. 180, § 1. 
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§§40-35-110 to 40-35-112. 
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BOMBS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


BOND ISSUES. 
Crimes and offenses. 
Destruction of valuable papers with intent 
to defraud. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Regional jail authorities. 
Authority generally, §41-12-115. 


BONDS, SURETY. 
Criminal law and procedure. 
Posing as being bonded. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Workhouses. 
Superintendent, §41-2-107. 


BRIBERY. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


BUDGETS. 
Prison industries. 
Establishment by board, §41-22-408. 


BUILDINGS. 
Prison industries. 
Construction of buildings on state property, 
§41-22-102. 
Inmate labor authorized, §41-22-130. 


BURGLARY AND RELATED OFFENSES. 
Aggravated burglary. 
Parole release eligibility, §40-35-501. 
Repeat violent offenders. 
Three strikes, §40-35-120. 
Attempted burglary of habitation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Felonies. 
Aggravated burglary. 
Parole release eligibility, §40-35-501. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Motor vehicles. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 


INDEX 


BURGLARY AND RELATED OFFENSES 
—Cont’d 
Repeat violent offenders. 
Three strikes, §40-35-120. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Vandalism. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


BURIAL. 
Crimes and offenses. 

Desecration of venerated objects. 

Places of burial. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 

Penitentiary. 

Deceased prisoners, §41-21-221. 


BUSINESS AND INDUSTRIAL 
DEVELOPMENT CORPORATIONS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


BUSINESS TAX. 
Criminal law and procedure. 
Traveling photographers. 
Failure to comply with provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


C 


CANCER. 
Criminal law and procedure. 
Reporting system. 
Violations of provisions. 
Sentence and punishment generally, 
$§40-35-110 to 40-35-112. 


CANDY. 
Criminal law and procedure. 
Gifts of adulterated candy. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CAREER AND TECHNICAL EDUCATION. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Prisons and prisoners. 
Charges assessed against inmates for 
services provided by state, §41-21-237. 
Sentence reduction credits. 
Participation in training programs, 
§41-21-236. 


CARJACKING. 
Parole release eligibility, §40-35-501. 


CARRIERS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


INDEX 


CASTRATION. 
Sentencing or plea agreements. 
Sterilization. 

Conditioning sentence, plea agreement or 
nolo contendere on defendant 
submitting to birth control, 
sterilization or family planning 
services. 

Misdemeanor cases, §40-35-302. 
Prohibition, §40-35-217. 


CATALOGUE OR MAIL ORDER SALES. 
Prison industries. 
State departments and agencies. 
Purchase of articles by public agencies. 
Catalogue of products, §41-22-122. 


CEMETERIES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CENSORSHIP. 
Penitentiary. 
Mail of inmates, §41-21-205. 


CHECKS. 
Bad checks. 
Insufficient funds. 
Theft. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Criminal law and procedure. 
Worthless checks. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Fraud. 
Worthless checks. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Insufficient funds. 
Theft. 
Issuing or passing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentencing. 
Theft. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Stopping payment. 
Theft. 
Stopping payment wrongfully. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
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CHECKS —Cont’d 
Theft. 
Worthless checks. ‘ 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Worthless checks. 
Insufficient funds. 
Theft. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


CHILD ABUSE AND CHILD NEGLECT 
OR ENDANGERMENT. 
Aggravated child abuse. 
Bail. 
Revocation on conviction, §40-35-116. 
Parole release eligibility. 
No eligibility, §40-35-501. 
Probation, ineligibility, §40-35-303. 
Repeat violent offenders. 
Three strikes, §40-35-120. 
Bail. 
Aggravated child abuse. 
Revocation on conviction, §40-35-116. 
Continuous sexual abuse of child. 
Parole release eligibility, §40-35-501. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Parole. 
Aggravated child abuse. 
No release eligibility, §40-35-501. 
Repeat violent offenders. 
Three strikes, §40-35-120. 
Sexual abuse. 
Continuous sexual abuse of child. 
Parole release eligibility, §40-35-501. 
Repeat violent offenders. 
Three strikes, §40-35-120. 


CHILD CARE CENTERS OR FACILITIES. 
Sexual offender registration, verification 
and tracking. 
Residential and employment restrictions, 
§40-39-211. 


CHILD CUSTODY. 
Criminal law and procedure. 
Custodial interference. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Home address confidentiality program. 
Custody or visitation orders. 
Effect of program participation, 
§40-38-612. 
Visitation rights. 
Home address confidentiality program. 
Custody or visitation orders. 
Effect of program participation, 
§40-38-612. 


TAT 


CHILD LABOR. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CHILD SUPPORT. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Inmate financial responsibility. 
Interagency cooperation to insure child 
support obligations met, §41-21-910. 


CHIROPRACTORS. 
Assault. 

Healthcare providers. 

Aggravated assault, enhanced sentencing 
factor, §40-35-114. 

Criminal law and procedure. 

Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 


CHURCHES. 
Arson. 
Enhanced factors in sentencing, §40-35-114. 


CIGARETTES. 
Criminal law and procedure. 
Unfair retailer’s cigarette sales. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CIRCUIT COURTS. 
Clerks of court. 
Indictment copies to wardens, §41-21-105. 


CITIZENSHIP. 
Jails and jailers. 
Qualifications for jailers, §41-4-144. 


CIVIL DISORDERS. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CIVIL RIGHTS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CLAIMS AGAINST THE STATE. 
Jails and jailers. 
Medical care for inmates. 
Time for filing claim against state, 
§41-4-115. 


CLERKS OF COURT. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CLOSED CIRCUIT HEARINGS. 
Prisoner litigation, §41-21-809. 


CLUBS. 
Criminal law and procedure. 
Employees at restaurants, bars and clubs. 
Failure to pay tips. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


INDEX 


COAL SEVERANCE TAX. 
Criminal law and procedure. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


COCKFIGHTING. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


COERCION. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


COLD CHECK LAW. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


COLLECTION SERVICES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


COMFORT STATIONS. 
Criminal law and procedure. 
Charge for use of public toilet facilities. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


COMMUNIST PARTY. 
Criminal law and procedure. 
Teachers. 
Employment of members in schools 
unlawful. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


COMMUNITY COLLEGES. 
Sexual offender registration, verification 
and tracking. 
Institution of higher education. 
Defined, §40-39-202. 
Law enforcement agency of any institution 
of higher education. 
Defined, §40-39-202. 


COMMUNITY CORRECTIONS. 
Accounts and accounting. 
Accounting system, §40-36-303. 
Financial aid. 
Accounting system, §40-36-303. 
Advisory boards. 
Composition, §40-36-201. 
Creation, §40-36-201. 
Definition of board, §40-36-102. 
Duties, §40-36-202. 
Meetings, §40-36-202. 
Officers, §40-36-202. 
Plan. 
Adoption of plan, §40-36-202. 


INDEX 


COMMUNITY CORRECTIONS —Cont’d 
Advisory boards —Cont’d 
Qualifications of members, §40-36-201. 
Reports. 
Annual report to county legislative 
bodies, §40-36-202. 
Staff, §40-36-202. 
Advisory council established by 
department of corrections. 
County legislative body not establishing 
local advisory board, §40-36-301. 
Audits. 
Annual audit, §40-36-303. 
Financial aid. 
Annual audit, §40-36-303. 
Board of parole. 
Duties. 

Noncompliance with plan, §40-36-305. 

Citation of act. 
Short title, §40-36-101. 
Commissioner of correction. 
Definition of commissioner, §40-36-102. 
Community-based alternatives to 
incarceration. 
Defined, §40-36-102. 
Financial aid. 

Use of funds. 

Community based options and services, 
§40-36-302. 
Community-based options and services, 

§40-36-302. 

Community corrections advisory boards, 

§§40-36-201, 40-36-202. 

Correction department. 
Duties, §40-36-105. 
Noncompliance with plan, §40-36-305. 
Counties. 
Advisory boards. 
Generally, §§40-36-201, 40-36-202. 
Financial aid. 

Eligibility, §$40-36-301. 
Definitions, §40-36-102. 
Department of correction. 

Commissioner of correction. 

Definition of commissioner, §40-36-102. 
Eligible offenders, §40-36-106. 
Enhanced factors in sentencing. 

Felony committed while on release into 
community, §40-35-114. 
Fees. 
Supervision fee, §40-36-306. 
Felonies. 
Eligible offenders, §40-36-106. 
Nonviolent felony offenders. 

Defined, §40-36-102. 

Eligible offenders generally, §40-36-106. 
Financial aid. 

Accounting system, §40-36-303. 
Additional incentive funding, §40-36-305. 
Agreements, §40-36-301. 
Annual basis of funding, §40-36-304. 
Applications, §40-36-301. 
Audits. 

Annual audit, §40-36-303. 
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COMMUNITY CORRECTIONS —Cont’d 
Financial aid —Cont’d 
Community-based options and services, 
§40-36-302. 
Continued grant funding, §40-36-305. 
Criteria for funding, §40-36-304. 
Eligibility, §40-36-301. 
Noncompliance with plan. 
Effect, §40-36-305. 
Prohibited use of funds, §40-36-303. 
Use of funds. 
Community-based options and services, 
§40-36-302. 
Prohibited uses, §40-36-303. 
Goals of provisions, §40-36-104. 
Housing. 
Community-based options and services. 
Housing provided for alternatively 
sentenced criminals, §40-36-302. 
Legislative declaration. 
Goals of provisions, §40-36-104. 
Purposes of provisions, §40-36-103. 
Local community corrections advisory 
boards, §§40-36-201, 40-36-202. 
Participation in programs, §40-36-304. 
Plans, §40-36-304. 
Adoption. 
Duties of advisory boards, §40-36-202. 
Advisory board. 
Adoption of plan, §40-36-202. 
Defined, §40-36-102. 
Noncompliance with plan. 
Effect, §40-36-305. 
Requirements of community corrections 
plan, §40-36-304. 
Review by correction department, 
§40-36-105. 
Purposes of provisions, §40-36-103. 


Reports. 


Advisory boards. 
Annual reports to county legislative 
bodies, §40-36-202. 

Short title of act, §40-36-101. 
Supervision fee, §40-36-306. 
Title of act. 

Short title, §40-36-101. 
Withdrawal from program, §40-36-304. 


COMMUNITY NOTIFICATION SYSTEM 
(MEGAN’S LAW). 

Sexual offender registration, verification 
and tracking, §40-39-217. 


COMMUNITY RESOURCE BOARD. 
Volunteers in correctional services, 
§41-10-105. 


COMMUNITY SERVICE. 
Community corrections generally, 
§§40-36-101 to 40-36-306. 


COMMUNITY SERVICE AGENCIES. 
Employees. 
Transfer into department of corrections, 
§41-24-118. 


749 INDEX 
COMPACTS. CONTAINERS. 
Corrections. Criminal law and procedure. 
Interstate corrections compact, §§41-23-101 Sentence and punishment generally, 
to 41-23-104. §§40-35-110 to 40-35-112. 
Interstate furlough compact, §§41-23-201 to 
41-23-209. CONTEMPT. 
COMPOUNDING. Criminal law and procedure. 


Sentence and punishment. 
Generally, §§40-35-110 to 40-35-112. 


COMPTROLLER. 
Private prison contracting. 
Monitoring reports, §41-24-109. 


COMPUTER OFFENSES. 
Sentence and punishment. 
Generally, §§40-35-110 to 40-35-112. 


CONCEALING STOLEN PROPERTY. 
Sentence and punishment. 
Generally, §§40-35-110 to 40-35-112. 


CONFIDENTIALITY OF INFORMATION. 
Home address confidentiality program, 
§§40-38-601 to 40-38-613. 
Victims of crime. 
Home address confidentiality program, 
§§40-38-601 to 40-38-613. 


Release of defendant, notification to inmate. 


Identifying information of victim 
confidential, §§41-21-240, 41-21-242. 
Rights of victims, §§40-38-103, 40-38-110, 
40-38-111. 


CONFLICTS OF INTEREST. 
Regional jail authorities. 
Conflicts of interest of personnel, 
§41-12-113. 


CONSERVATION. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CONSPIRACY. 
Criminal conspiracy. 
Theft. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Theft. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


CONSTRUCTION AND BUILDING. 
Corrections. 
Construction of prison facilities. 
Legislative guidelines, §41-1-409. 


CONSTRUCTION AND 
INTERPRETATION. 
Regional jail authorities. 
Construction with other laws, §41-12-123. 
Liberal construction of provisions, 
§41-12-124. 


CONSUMER PROTECTION. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


Sentence and punishment. 
Generally, §§40-35-110 to 40-35-112. 
Jails and jailers. 
Confinement of persons committed for 
contempt, §41-4-103. 


CONTINUOUS SEXUAL ABUSE OF 
CHILD. 
Parole release eligibility, §40-35-501. 


CONTRABAND. 
Criminal law and procedure. 
Contraband in penal institutions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CONTRACEPTIVES. 
Pleas. 

Conditioning sentence, plea agreement or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Prohibition, §40-35-217. 
Sentencing. 

Conditioning sentence, plea agreement or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Misdemeanor cases, §40-35-302. 
Prohibition, §40-35-217. 


CONTRACTORS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CONTRACTS. 
Corrections. 
Private prison contracting, §§41-24-101 to 
41-24-119. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Jails and jailers. 
Road work of jail prisoners, §§41-22-301 to 
41-22-3038. 
Workhouses, §§41-2-124 to 41-2-127. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Prisons and prisoners. 
Private prison contracting, §§41-24-101 to 
41-24-119. 
Workhouses, §§41-2-124 to 41-2-127. 
Workhouses. 
Bailing out prisoner, §41-2-126. 


INDEX 


CONTRACTS —Cont’d 
Workhouses —Cont’d 
Road work. 

Contracts with department of 
transportation for road work, 
§41-2-125. 

Work contracts with other counties, 
§41-2-124. 
Work release. 

Contracts with other governmental 
agencies for accepting prisoners 
participating in program, §41-2-132. 


CONVERSION. 
Criminal conversion. 
Credit and debit cards. 
Illegal possession or fraudulent use. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


CONVICTIONS. 
Jails and jailers. 
Qualifications for jailers, §41-4-144. 
Sexual offender registration, verification 
and tracking. 
Definition of conviction, §40-39-202. 


CORPORATIONS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Fines. 
Sentencing. 
Classification of offenses, §40-35-111. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Sentencing. 
Fines. 
Classification of offenses, §40-35-111. 


CORRECTIONS. 
Absconding prisoners. 
Warrant to retake. 
Commissioner of correction may issue, 
§41-1-117. 
AIDS. 
Employee training in universal precaution 


from bloodborne pathogens, §41-51-101. 


Notice of inmate exposed to infectious 
disease, §41-51-102. 
Alternatives to incarceration. 
Community corrections, §§40-36-101 to 
40-36-306. 
Classification system. 
Legislative guidelines, §41-1-403. 
Commissioner of correction. 
Administration of correctional system, 
§41-1-102. 
Chief officer of department, §41-1-102. 
Community corrections. 
Defined, §40-36-102. 
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CORRECTIONS —Cont’d 
Commissioner of correction —Cont’d 
Counties. 3 
Correctional incentives. 
Promulgation of rules and regulations, 
§41-8-108. 
Educational and vocational training plan 
for inmates in custody of department. 
Documentation and monitoring 
effectiveness of plan, §41-21-238. 
Escort for inmates. 
Furnishing, §41-21-101. 
Interstate corrections compact. 
Notice of proposed transfer, §41-23-104. 
Powers of commissioner, §41-23-103. 
Personnel. 
Powers as to, §41-1-102. 
Prison industries. 
Inmate labor. 
Prison construction, renovation or 
repair. 
Authorization of inmate labor, 
§41-22-130. 
Powers, §§41-22-102 to 41-22-105. 

Restitution centers. 

Establishment by commissioner, 
§41-6-102. 

Road work. 

Powers and duties generally, §§41-22-201 
to 41-22-215. 

Warrant to retake prisoner absconding from 
work release, violating furlough 
agreements or who was released in 
error, §41-1-117. 

Witnesses. 

Power to summon and to administer 
oaths, §41-1-107. 
Community corrections, §§40-36-101 to 
40-36-306. 
Community resource board, §41-10-105. 
Compacts. 

Interstate corrections compact, §§41-23-101 
to 41-23-104. 

Interstate furlough compact, §§41-23-201 to 
41-23-209. 

Construction of prison facilities. 

Legislative guidelines, §41-1-409. 

Contracts. 

Private prison contracting, §§41-24-101 to 
41-24-119. 

Coordinated management philosophy. 

Legislative guidelines for correctional 
policy, §41-1-410. 

Correctional officers. 

Age. 

Minimum age, §41-1-116. 

Aggravated assault, enhanced factor at 
sentencing, §40-35-114. 

Qualifications, §41-1-116. 

Survey evaluating employment conditions, 
§41-1-127. 

Counties. 

Correctional incentives, §§41-8-101 to 

41-8-118. 
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CORRECTIONS —Cont’d 
Criminal law and procedure. 


CORRECTIONS —Cont’d 
Division of rehabilitative services 


International transfer of convicted 
criminals, §41-25-101. 


Definitions. 


Community corrections, §40-36-102. 
Division of rehabilitative services, 
§41-21-502. 
Interstate corrections compact, §41-23-102. 
Interstate furlough compact, §41-23-203. 
Overcrowding of prisons. 
Reduction of prison overcrowding, 
§41-1-501. 
Private prison contracting, §41-24-102. 
Tennessee Corrections Institute, §41-7-101. 
Volunteer services, §41-10-101. 
Department of correction. 
Community corrections, §§40-36-101 to 
40-36-306. 
Community service agency employees. 
Transfer into department of corrections, 
§41-24-118. 
Duties. 
Victim impact statements, §§$40-38-204, 
40-38-205. 
Indictment copies furnished by clerks, 
§41-21-105. 
Personnel. 
Powers of commissioner as to, §41-1-102. 
Searches of employees for contraband, 
§41-1-102. 
Reentry programs. 
Grants to fund reentry programs, 
§40-35-323. 
Sentencing. 
Place of confinement not otherwise 
- provided. 
Designation, §40-35-319. 
Sexual offender registration, verification 
and tracking. 
TDOC. 
Defined, §40-39-202. 
Satellite-based monitoring of serious 
and violent sex offenders. 
Sharing criminal incident 
information among agencies and 
vendor, §40-39-306. 
Victim impact statement duties, 
§§40-38-204, 40-38-205. 
Volunteer services. 
Duties of department, §41-10-103. 
Powers of department, §41-10-102. 
Division of rehabilitative services, 
§§41-21-501 to 41-21-516. 
Applicability of provisions, §41-21-515. 
Citation of act. 
Short title, §41-21-501. 
Compensation of director, counselors and 
staff members, §41-21-508. 
Cooperation of public officials and agencies, 
§41-21-516. 
Counselors. 
Compensation, §41-21-508. 
Duties, §§41-21-505, 41-21-507. 


—Cont’d 
Counselors —Cont’d 

Qualifications, §41-21-506. 

Reports to director, §41-21-505. 

Selection by director, §41-21-505. 

Creation, §41-21-503. 
Definitions, §41-21-502. 
Director. 

Appointment, §41-21-503. 

Compensation, §41-21-508. 

Counselors. 

Selection, §41-21-505. 

Duties, §41-21-504. 

Educational programs. 

Permission to leave institution to 
participate in educational programs, 
§41-21-509. 

Escape. 

Failure to return as prima facie 
evidence of intent to escape, 
§41-21-514. 

Escape. 

Outside scholastic or work programs. 

Failure to return as prima facie 
evidence of intent to escape, 
§41-21-514. 

Funds. 

Handling and disposition, §41-21-513. 
Title of act. 

Short title, §41-21-501. 
Work release programs. 

Domicile of inmates, §41-21-510. 

Duties of director as to, §41-21-504. 

Earnings of inmates. 

Collection, §41-21-511. 

Deposit in trust accounts, §41-21-511. 

Disbursement, §41-21-512. 

Procedures for handling additional 
earnings, §41-21-513. 

Escape. 

Failure to return as prima facie 
evidence of intent to escape, 
§41-21-514. 

Generally, §41-21-510. 

Rescinding orders for work release, 
§41-21-510. 

Room and board of inmates, §41-21-511. 

Drugs. 
Urinalysis drug screening program, 

§41-1-119. 

Certain personnel, §41-1-121. 

Early release procedure. 
Legislative guidelines for correctional 

policy, §41-1-406. 

Education. 
Division of rehabilitative services. 

Permission to leave institution to 
participate in educational programs, 
§41-21-509. 

Failure to return prima facie evidence 
of escape, §41-21-514. 
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CORRECTIONS —Cont’d 

General assembly. 

Legislative guidelines, §§41-1-401 to 
41-1-413. 

Hepatitis B. 

Employee training in universal precaution 
from bloodborne pathogens, §41-51-101. 

Notice of inmate exposed to infectious 
disease, §41-51-102. 

HIV. 

Employee training in universal precaution 
from bloodborne pathogens, §41-51-101. 

Notice of inmate exposed to infectious 
disease, §41-51-102. 

Imposition of intermediate 
administrative sanctions by 
probation and parole officers. 

Legislative guidelines for correctional 
policy, §41-1-413. 

Inmate financial responsibility, 
§§41-21-901 to 41-21-911. 

Inspections. 

Volunteer services. 

Inspection of records, §41-10-102. 

Insurance. 

Private prison contracting. 

Requirements, §41-24-107. 

International transfer of convicted 
criminals, §41-25-101. 

Interstate corrections compact, 
§§41-23-101 to 41-23-104. 

Citation. 

Short title, §41-23-101. 
Commissioner of correction. 

Notice of proposed transfer, §41-23-104. 

Powers of commissioner, §41-23-103. 
Definitions, §41-23-102. 

Enactment, §41-23-102. 
General provisions, §41-23-102. 
Text, §41-23-102. 

Title. 

Short title, §41-23-101. 

Interstate furlough compact, §§41-23-201 
to 41-23-209. 

Adoption. 

Effect of, §41-23-209. 
Authorized, §41-23-202. 
Citation. 

Short title, §41-23-201. 
Costs, §41-23-208. 
Definitions, §41-23-203. 
Emergency circumstances. 

Procedures in, §41-23-205. 
Forms, §41-23-202. 
Furloughs. 

Conditions for furloughs, §41-23-204. 
Grounds for furlough, §41-23-204. 
Jurisdiction. 

Liability for furloughed inmates, 

§41-23-207. 
Liability for furloughed inmates. 

Jurisdiction over, §41-23-207. 
Renunciation, §41-23-209. 
Supplemental agreement, §41-23-206. 
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Interstate furlough compact —Cont’d 


Title. . 
Short title, §41-23-201. 
Investigations. 
Urinalysis drug screening program, 
§41-1-119. 


Labor of inmates. 
Prison industries, §§41-22-101 to 41-22-414. 
Lawsuits by indigent inmates, §§41-21-801 
to 41-21-818. 
Legislative guidelines for correctional 
policy, §§41-1-401 to 41-1-413. 

Classification system, §41-1-403. 

Coordinated management philosophy, 
§41-1-410. 

Early release procedure, §41-1-406. 

Findings of legislature, §41-1-401. 

Impact on local correction systems, 
§41-1-405. 

Imposition of intermediate administrative 
sanctions by probation and parole 
officers, §41-1-413. 

Labor of inmates. 

General policy, §41-1-402. 
Legislative intent, §41-1-402. 

Legislative findings, §41-1-401. 

Local facilities. 

Adding local facilities to corrections 
system, §41-1-411. 

Medical care, §41-1-408. 

Offender reentry program development, 
§41-1-412. 

Prison facilities. 

Construction, §41-1-409. 

Purpose of act, §41-1-401. 

Sentencing, §41-1-404. 

Training of correctional personnel, 
§41-1-407. 

Local correction systems. 

Legislative guidelines. 

Impact on local systems, §41-1-405. 
Local facilities. 

Legislative guidelines for correctional 

policy. 
Adding local facilities to corrections 
system, §41-1-411. 
Medical care. 
Legislative guidelines, §41-1-408. 
Motor vehicles. 
Volunteer services. 
Use of state vehicles, §41-10-104. 
Municipal correctional houses, §§41-3-101 
to 41-3-107. 
Nonviolent offenders incarcerated 
without conviction. . 
Study and audit of number, §41-21-244. 
Notice. 
Interstate corrections compact. 
Commissioner of correction. 
Notice of proposed transfer, §41-23-104. 
Notice to victims of inmate’s release, 
§41-21-240. 
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CORRECTIONS —Cont’d 
Offender reentry program development. 
Legislative guidelines for correctional 
policy, §41-1-412. 
Overcrowding of prisons. 
Reduction of prison overcrowding, 
§§41-1-501 to 41-1-510. 
Personnel. 
Training of correctional personnel. 
Legislative guidelines, §41-1-407. 
Prison industries. 
General provisions, §§41-22-101 to 
41-22-414. 
TRICOR board generally, §§41-22-401 to 
41-22-414. 
Private prison contracting, §§41-24-101 to 
41-24-119. 
Administrative laws. 
Applicability to contractors, §41-24-111. 
Citation of act. 
Short title, §41-24-101. 
Contractors. 
Administrative laws. 


Applicability to contractors, §41-24-111. 


Criminal law. 
Applicability to contractor-operated 
facilities, §41-24-108. 
Delegation of powers and duties. 
Powers and duties not delegable to 
contractor, §41-24-110. 
Employees of contractors. 
Retirement. 
Consolidated retirement system, 
§41-24-112. 
Rights, §41-24-113. 
Financial information from, §41-24-107. 
Insurance. 
Requirements, §41-24-107. 
Monitoring of contractor performance, 
§41-24-109. 
Sovereign immunity. 
Not applicable to contractors, 
§41-24-107. 
Correctional services, §§41-24-102 to 
41-24-106. 
Contracts for, §41-24-103. 
Authorized, §41-24-103. 
Duration of contract, §41-24-105. 
Performance review, §41-24-105. 
Price and cost adjustment, §41-24-104. 
Renewal, §41-24-105. 
Review and approval of contract 
proposals, §41-24-104. 
Termination. 
Resumption of state control on, 
§41-24-106. 
Defined, §41-24-102. 
Incentive payments, §41-24-103. 
Criminal law. 
Applicability to contractor-operated 
facilities, §41-24-108. 
Definitions, §41-24-102. 
Delegation of powers and duties of 
contractor. 
Powers and duties not delegable, 
§41-24-110. 


INDEX 


CORRECTIONS —Cont’d 
Private prison contracting —Cont’d 
Duration of contract, §41-24-105. 
Employee organizations. 
Rights of employees of contractors, 
§41-24-113. 
Escape from private prison or facility, 
§41-24-116. 
Insurance. 
Requirements, §41-24-107. 
Out-of-state prisoners. 
Requirements for accepting, §41-24-119. 
Records relating to inmates in private 
facilities, §41-24-117. 
Renewal of contracts, §41-24-105. 
Reports. 
Monitoring of contractor performance, 
§41-24-109. 
Retirement. 
Consolidated retirement system, 
§41-24-112. 
Rules and regulations, §41-24-115. 
Security. 
Standards, §41-24-106. 
Short title of act, §41-24-101. 
Sovereign immunity. 
Not applicable to contractor, §41-24-107. 
Termination of contracts. 
Resumption of state control, §41-24-106. 
Title of act. 
Short title, §41-24-101. 
Transitional facilities. 
Defined, §41-24-102. 
Records. 
Private prison contracting. 
Inmates in private facilities, §41-24-117. 
Volunteer services. 
Inspection of records, §41-10-102. 
Reentry programs. 
Grants to fund reentry programs, 
§40-35-323. 
Reports. 
Community corrections. 
Advisory boards. 
Annual reports to county legislative 
bodies, §40-36-202. 
Counties. 
Correctional incentives. 
Report on prisoners escaping from work 
details, §41-4-143. 
Private prison contracting. 
Monitoring of contractor performance, 
§41-24-109. 
Restitution industries. 
General provisions, §§41-6-201 to 41-6-207. 
Retirement. 
Private prison contracting. 
Consolidated retirement system, 
§41-24-112. 
Roster of inmate release privileges, 
§§41-21-701 to 41-21-705. 
Contents, §§41-21-702, 41-21-7083. 
Department of correction to compile and 
maintain, §41-21-701. 
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CORRECTIONS —Cont’d 
Roster of inmate release privileges 
—Cont’d 
Effective period, §41-21-704. 
Format, §41-21-701. 
Furloughs. 
Advance notice not required, §41-21-705. 
Information provided in, §§41-21-702, 
41-21-7083. 
Legislative library. 
Copy provided to, §41-21-701. 
Publication. 
Furloughs. 
Advance notice not required, 
§41-21-705. 
Issuance indicated, §41-21-705. 
Monthly publication, §41-21-704. 
Rules and regulations. 
Private prison contracting, §41-24-115. 
Schools and education. 
Division of rehabilitative services. 
Permission to leave institution to 
participate in educational programs, 
§41-21-509. 
Failure to return prima facie evidence 
of escape, §41-21-514. 
Sentencing. 
Alternatives to incarceration. 
Community corrections, §§40-36-101 to 
40-36-306. 
Department of correction. 
Place of confinement if not otherwise 
provided. 
Designation, §40-35-319. 
Legislative guidelines for correctional 
policy, §41-1-404. 
Reform act, §§40-35-101 to 40-35-505. 
Sovereign immunity. 
Private prison contracting. 
Sovereign immunity not applicable to 
contractors, §41-24-107. 
State of Tennessee. 
Motor vehicles. 
Use of state vehicles, §41-10-104. 
Tennessee community resource board, 
§41-10-105. 
Tennessee corrections institute, 
§§41-7-101 to 41-7-109. 
Board of control. 
Composition, §41-7-105. 
Definition of board, §41-7-101. 
Executive director. 
Duties, §41-7-109. 
Hiring, §41-7-109. 
Expenses of members. 
Travel expenses, §41-7-105. 
Membership, §41-7-105. 
Powers, §41-7-106. 
Buildings. 
Authority to acquire site and construct 
buildings, §41-7-107. 
Interim facilities furnished by state 
universities, §41-7-107. 
Creation, §41-7-102. 


CORRECTIONS —Cont’d 
Tennessee corrections institute —Cont’d 

Definitions, §41-7-101. 7 

Duties, §41-7-103. 

Eligible student, §41-7-104. 

Fees, §41-7-104. 

Inspections, §41-7-108. 

Programmatic assistance, §41-7-108. 

Purposes, §41-7-103. 

Rules and regulations. 

Board to promulgate, §41-7-106. 

Students. 

Eligibility, §41-7-104. 
Fees, §41-7-104. 
Technical assistance, §41-7-108. 
Tennessee rehabilitative initiative in 
correction board. 
TRICOR board generally, §§41-22-401 to 
41-22-414. 
Training of correctional personnel. 

Legislative guidelines, §41-1-407. 

Urinalysis drug screening program, 
§41-1-119. 

Certain personnel, §41-1-121. 

Victims’ bill of rights, §§40-38-101 to 
40-38-118. 
Volunteer services. 

Compensation of volunteers, §41-10-102. 

Definitions, §41-10-101. 

Department of correction. ; 
Duties of department, §41-10-103. 
Powers of department, §41-10-102. 

Incidental reimbursement, §41-10-102. 

Inspection of records, §41-10-102. 

Meals, §41-10-104. 

Policies, §41-10-102. 

Development by department, §41-10-103. 

Records. 

Inspections, §41-10-103. 

Recruiting, training and appointing, 

§41-10-102. 
Tennessee community resource board, 
§41-10-105. 

Transportation. 

Use of state vehicles, §41-10-104. 

Travel expenses, §41-10-104. 

Use of state vehicles, §41-10-104. 

Work release programs. 
Division of rehabilitative services, 
§§41-21-504, 41-21-510 to 41-21-514. 
Roster of inmate release privileges, 
§§41-21-701 to 41-21-705. 
Workhouses, §§41-2-127 to 41-2-149. 


CORRECTION VOLUNTEER SERVICES, 
§§41-10-101 to 41-10-105. 


COSMETOLOGISTS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


COSTS. 
Prisoner litigation. 
Assessment of costs against prisoner, 
§41-21-808. 
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COSTS —Cont’d 
Prisoner litigation —Cont’d 
Frivolous or malicious claims, §§41-21-807, 
41-21-808. 


COTTON. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


COUNTIES. 
Accounts and accounting. 
Correctional incentives. 
Special account to be established, 
§41-8-113. 
Bond issues. 
Correctional incentives. 
State funding board authorized to issue 
bonds, §41-8-110. 
Submission of financing agreements 
and contracts, §41-8-110. 
Correctional incentives, §§41-8-101 to 
41-8-118. 
Accounts and accounting. 
Special account to be established, 
§41-8-113. 
Aid. 


Counties free to seek other aid, §41-8-114. 


Applicability of chapter 9 of title 9, 
§41-8-116. 
Bond issues. 
Issuance by state funding board 
authorized, §41-8-110. 
Submission of financing agreements 
and contracts, §41-8-110. 
Chapter 9 of title 9 applicable, §41-8-116. 
Citation of title, §41-8-101. 
Commissioner of correction. 
Promulgation of rules and regulations, 
§41-8-108. 
Contracts. 

Housing state prisoners, §41-8-106. 
Debt service, §41-8-106. 
Reimbursement of costs, §41-8-106. 

Definitions, §41-8-103. 
Escape. 
Report on prisoners escaping from work 
detail, §41-4-143. 
Failure to remit, §41-8-112. 
Federal funds, §41-8-115. 
Freedom to seek other aid, §41-8-114. 
Grants. 
Contract terms, §41-8-111. 


Counties free to seek other aid, §41-8-114. 


Grants to counties by state funding 
board, §41-8-109. 
Restrictions, §41-8-109. 
Housing state prisoners, §41-8-106. 
Debt service, §41-8-106. 
Reimbursement of costs, §41-8-106. 
Loans to counties by state funding board, 
§41-8-109. 


Counties free to seek other aid, §41-8-114. 
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COUNTIES —Cont’d 
Correctional incentives —Cont’d 
Loans to counties by state funding board 
—Cont’d 
Repayment of loans, §41-8-112. 
Restrictions, §41-8-109. 
Management or operational changes, 
§41-8-111. 
Participation in program, §41-8-104. 
Purpose of chapter, §41-8-102. 
Regional jail authority participation, 
§41-8-118. 
Repayment of loans. 
Failure to remit, §41-8-112. 
Reports. 
Prisoners escaping from work detail, 
§41-4-143. 
Review of county plans, §41-8-105. 
Rules and regulations, §41-8-108. 
Promulgation by commissioner of 
correction, §41-8-108. 
Sentencing and commitment restrictions, 
§41-8-111. 
Short title, §41-8-101. 
Special account. 
Establishment, §41-8-113. 
Submission and review of county plans, 
§41-8-105. 
Title of act, §41-8-101. 
Use of subsidy by counties, §41-8-107. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Definitions. 
Correctional incentives, §41-8-103. 
Escape. 
Correctional incentives. 
Report on prisoners escaping from work 
details, §41-4-143. 
Grants. 
Correctional incentives. 
Contract terms, §41-8-111. 
Counties free to seek other aid, §41-8-114. 
Grants to counties by state funding 
board, §41-8-109. 
Restrictions, §41-8-109. 
Jails. 
Interlocal agreements for joint operation, 
§41-4-141., 
Loans. 
Correctional incentives. 
Loans to counties by state funding board, 
§41-8-109. 
Counties free to seek other aid, 
§41-8-114. 
County’s failure to remit, §41-8-112. 
Repayment of loans, §41-8-112. 
Failure to remit, §41-8-112. 
Restrictions, §41-8-109. 
Probation. 
County community work projects for 
probationers, §§41-9-201 to 41-9-204. 
Reports. 
Correctional incentives. 
Prisoners escaping from work details, 
§41-4-143. 
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COUNTIES —Cont’d 
Rules and regulations. 
Correctional incentives, §41-8-108. 
Sentencing. 
Transfer from county for plea and sentence, 
§40-35-214. 
Sexual offender registration, verification 
and tracking. 
Community notification system. 

Local government authority to establish 
community notification system, 
§40-39-217. 

Workhouses. 
Interlocal agreements for joint operation, 
§41-2-151. 


COUNTY COURTS. 
County mayors. 
Jails and jailers. 
Inspectors. 
Ex officio inspectors, §41-4-116. 


COUNTY REGISTERS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


COUNTY SURVEYORS. 
Criminal law and procedure. 
Meridian lines. 
Interference with meridian markers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


COUNTY TRUSTEES. 
Criminal law and procedure. 
Accounting for fees. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CREDIT CARDS. 
Criminal law and procedure. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Illegal possession or fraudulent use. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Felonies. 
Criminal simulation. 
Sentence and punishment, §§40-35-110 to 
40-35-112. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Fraud. 
Fraudulent use of credit card. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentence and punishment. 
Generally, §§40-35-110 to 40-35-112. 
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CREDIT CARDS —Cont’d 
Sentence and punishment —Cont’d 
Theft. p 
Illegal possession or fraudulent use. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Illegal possession or fraudulent use. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Unauthorized use of a credit card. 
Illegal possession or fraudulent use. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


CREDIT UNIONS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CRIME VICTIM ADVOCATE. 
Victim’s right to assistance of, §40-38-115. 


CRIMINAL HISTORY RECORDS 
CHECKS. 

Sexual offender registration, verification 
and tracking. 

Victims of human trafficking, sexual 
offenses or domestic abuse convicted of 
prostitution. 

Petition for termination of registration 
requirement, §40-39-218. 
Tennessee corrections institute. 
Board of control. 
Executive director. 
Hiring, §41-7-109. 


CRIMINAL IMPERSONATION. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CRIMINAL INJURIES COMPENSATION. 
Victims’ bill of rights, §§40-38-101 to 
40-38-118. 


CRIMINAL LAW AND PROCEDURE. 
Accountants. 
Criminal acts. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Accounts and accounting. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Adoption. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Adulteration. 
Deceptive business practices. 
Selling, offering or exposing for sale 
adulterated commodities. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Advertising. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Aerosol gases. 
Inhaling, selling, giving or possessing for 
unlawful purposes. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Aged persons. 
Medical aid for the aged. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Agricultural extension services. 
Employee businesses. 
Conflicts of interest. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Agriculture. 
Farm implements. 
Manufacture, sale or possession without 
serial numbers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Aircraft. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Air pollution. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Alcoholic beverages. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility for 
aggravated vehicular homicide 
offender, §40-35-501. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Anhydrous ammonia. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Animals. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Antique dealers. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Apiaries. 
Import. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Appearances. 
Obstruction of justice. 
Failure to appear. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Archaeology. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Architects. 
Offenses. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Arrest. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Assaultive offenses. 
Probation. 
Length of probation, §40-35-303. 
Assembly. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Assignments for benefit of creditors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Athletics. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Athletic trainers. 
Certificate requirement. 
Violations. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Attachment. 
Hindering secured creditors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Attempts to commit crime. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Attorneys at law. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Auctions and auctioneers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Audits. 
Solid waste disposal. 
Resource and energy recovery loans. 
Failure to file. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Automobile clubs and associations. 
Violation of law or rules and regulations. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Baby chicks. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Bad checks. 
Theft. 
Worthless checks. 
Sentence and punishment, §§40-35-110 
to 40-35-112. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Bankruptcy and insolvency. 
Fraud. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Banks and financial institutions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Barbers. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Bars. 
Employees of restaurants, bars and clubs. 
Failure to pay tips. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Bathrooms. 
Charge for use of public toilet facility. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Battery. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Bears. 
Animal fighting. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Bed and breakfast establishments. 
Violations as misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Bicycles. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Billboards. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Bills of exchange. 
Destruction of valuable papers with intent 
to defraud. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Blasting. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Blind persons. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Boats. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Boilers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Bombs. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Bond issues. 
Destruction of valuable papers with intent 
to defraud. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Bonds, surety. 
Posing as being bonded. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Boxing, kickboxing and mixed martial 
arts. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Burial. ‘ 
Desecration of venerated objects. 
Places of burial. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Business and industrial development 
corporations. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Business tax. 
Traveling photographers. 
Failure to comply with provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Cancer. 
Reporting system. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Candy. 
Gifts of adulterated candy. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Career and technical education. 
Courses on nondiscriminatory basis. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Carjacking. 
Parole release eligibility, §40-35-501. 
Carriers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Cemeteries. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Charities. 
Solicitation of charitable funds. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Checks. 
Worthless checks. 


Sentence and punishment, §§40-35-110 to 


40-35-112. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Child abuse and child neglect or 
endangerment. 
Continuous sexual abuse of child. 
Parole release eligibility, §40-35-501. 
Child custody. 
Custodial interference. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Child labor. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Chiropractors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Churches. 
Desecration of venerated objects. 
Place of worship. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Cigarettes. 
Unfair retailer’s cigarette sales. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Civil disorders. 
Sentence and punishment, §§40-35-110 to 
40-35-112. 
Civil rights. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Civil service. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Clerks of court. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Clubs. 


Employees at restaurants, bars and clubs. 


Failure to pay tips. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Coal severance tax. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Cockfighting. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Coercion. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Collection services. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Comfort stations. 
Charge for use of public toilet facility. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Commercial feed. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Communist party. 
Teachers. 
Employment of members in schools 
unlawful. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Community corrections. 
General provisions, §§40-36-101 to 
40-36-306. 
Compounding. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Concealing stolen property. 
Theft. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Conservation. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Consumer protection. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Containers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Contempt. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Contraband. 
Contraband in penal institution. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Contracts. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Corporations. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Cosmetologists. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Cotton. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Counties. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
County registers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
County surveyors. 
Meridian lines. 
Interference with meridian markers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
County trustees. 
Accounting for fees. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Coupon sales promotions. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Credit cards. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Illegal possession or fraudulent use. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Credit unions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Criminal impersonation. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Criminal responsibility. 
Soliciting, directing or aiding another to 
commit offense. 
Felonies. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Criminal simulation. 
Sentence and punishment, §§40-35-110 to 
40-35-112. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Criminal trespass. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Crop liens. 
Disposal of crop with intent to deprive 
landlord of lien. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Cruelty to animals. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Custodial interference. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Dairy products. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Dams. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Dead bodies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Death. 
Creating false impression. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Debit cards. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Illegal possession or fraudulent use. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Debt adjusting. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Debtors and creditors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Decedents’ estates. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Deferral of further proceedings. 
Probation, §40-35-313. 
Dentists. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Desertion and nonsupport., 
Nonsupport and flagrant nonsupport. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Disabled persons. 
False personation. 
Criminal impersonation. 
Pretending to have disability. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Disadvantaged businesses. 
Set-aside programs. 
Fraudulent qualifying for. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Disaster relief fund. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Disorderly conduct. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Dog and cat dealers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Dogs. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Domestic assault. 
Probation. 
Length of probation, §40-35-303. 
Drafts. 
Theft. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Drainage and levee districts. 
Injuring ditches, canals or other 
improvements. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Drugs. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Drunkenness. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility for 
aggravated vehicular homicide 
offender, §40-35-501. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Eggs. 
Violations of chapter or rules promulgated 
thereunder. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Elections. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Electrology. 
Practicing without license. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Embezzlement. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Emergencies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Employment agencies. 
Aliens. 


Referring illegal aliens for employment. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Engineers. 
Offenses. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Environmentalists. 
Falsely representing oneself. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Explosives. 
Sentence and punishment generally, 
$§40-35-110 to 40-35-112. 
Expunction of records. 
Sentencing reform act, §40-35-313. 
False identification. 
Using. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
False imprisonment. 
Probation. 
Length of probation, §40-35-303. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
False personation. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
False pretenses. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Family law. 
Offenses against family. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Family life education. 
Sex education courses. 
Teaching unlawful unless approved. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Family planning. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Farm bureau. 
Violations as to use of words. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Felonies. 
Solicitation of felony. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Fertilizer. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Fetuses. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Fire extinguishers. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Fire protection sprinkler systems. 
Violations of provisions or rules. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Fires and fire prevention. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Fireworks. 
Unlawful acts. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Flags. 
Desecration of venerated objects. 
State or national flag. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Food, drug and cosmetic act. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Food establishments. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Food stamps. 
Fraudulent receipt of food assistance. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Forcible entry and detainer. 
Resuming possession. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Forests and forestry. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Forgery. 
Sentence and punishment, §§40-35-110 to 
40-35-112. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Fraternal benefit societies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Fraud. 
Checks. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Credit and debit cards. 
Illegal possession or fraudulent use of. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Fraud —Cont’d 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Forgery. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Motor vehicles. 
Fraudulent transfer. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Theft. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Fraudulent conversion. 
Theft. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Fraudulent conveyances. 
Conveyance by general warranty deed with 
knowledge of existing liens. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Fruits and vegetables. 
Failure to put name of grower or packer on 
produce container. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Funeral directors and embalmers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Gasoline. 
Inhaling, selling, giving or possessing for 
unlawful purposes. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
General assembly. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Geologists. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Ginseng dealers. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Ginseng harvest season. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Grain. 
Commodity dealer and warehouse law. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Grants. 
Community grant agencies. 
Violations by agency. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Guardian and ward. 4 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Halloween treats. 
Gifts of adulterated candy or food. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Handicapped persons. 
False personation. 
Criminal impersonation. 
Pretending to have disability. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Harassment. 
Telephones. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Hazardous substances. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Hazardous waste management. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Healing arts. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Health. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Health clubs. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Hearing aid dispensers. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Highways. | 
Sentence and punishment generally, 
$§40-35-110 to 40-35-112. 
Highway user fuel tax. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Hitchhiking. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Home address confidentiality program. 
Prohibited acts. 
Criminal enforcement, §40-38-610. 
Home improvement contractors. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Homosexual acts. 1 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Horse racing. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Hospitals. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Hotels, inns and other transient lodging 
places. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Household goods. 
Unfair trade practices. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Human rights commission. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Husband and wife. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Identification numbers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Indigent persons. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Industrial loan and thrift companies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Insurance. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Interference with governmental 
operations. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Intoxication. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility for 
aggravated vehicular homicide 
offender, §40-35-501. 
Invention development. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Jails and jailers. 
Qualifications for jailers. 
Hiring or paying unqualified jail 
personnel, §41-4-144. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Violations by sheriff or jailer, §41-4-117. 
Joyriding. 
Unauthorized use of automobiles and other 
vehicles. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Judgments and decrees. 
Contents of judgment of conviction, 
§40-35-209. 
Finality, §40-35-319. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Judgments and decrees —Cont’d 
Return to sentencing court, information 
incomplete, §40-35-209. 
Uniform judgment document. 
Promulgation, §40-35-209. 
Judicial sales. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Junk scrap metal dealers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Junkyards. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Kidnapping. 
Sentencing and punishment generally, 
§§40-35-110 to 40-35-112. 
Knuckles. 
Possession, manufacture, sale, etc.. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Labels. 
Deceptive business practices. 
Mislabeled commodities. 
Selling, offering or exposing for sale. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Labor. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Landscape architects. 
Violations of provisions. 
Sentencing and punishment generally, 
§§40-35-110 to 40-35-112. 
Land surveyors. 
Violations of chapter. 
Sentencing and punishment generally, 
§§40-35-110 to 40-35-112. 
Larceny. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Laundries. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Licenses. 
Posing as being licensed. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Liens. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Liming materials. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Liquefied petroleum gas. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Livestock. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Lobbying. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Local development authority. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Lotteries. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Machine guns. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Magazine salesmen. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Manslaughter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Manufacturers. 
Sanitation requirements. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Marijuana. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Marriage. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Massage. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Mass gatherings. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Meat and meat products. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Mechanics’ and materialmen’s liens. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Medical laboratories. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Meetings. 
Disrupting meetings or processions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Membership camping act. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Mental health. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Metropolitan government. 
State offenses. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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Mills. 5 
Obstruction of navigable waters. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Minority owned businesses. 
Set-aside programs. 
Fraudulent qualifying for. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Minors. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Sexual offender registration, verification 
and tracking. 
Generally, §§40-39-201 to 40-39-218. 
Miscarriages. 
Attempts to procure criminal miscarriage. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Mobile homes. 
Transporting house trailer without permit. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Modular building units. 
Violations of provisions. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Moisture-measuring devices. 
Violations of provisions. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Money orders. 
Issuers. 
Violations of provisions. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Mortgages and deeds of trust. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Motorboats. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Motorcycles. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Motorized bicycles. 
Equipment. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Motor vehicle carriers. 
Extortion. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Municipal corporations. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


765 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Names. 
Property right in use of name. 
Unauthorized use. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Naturopathy. 
Practice of. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Negligence. 
Criminal negligence. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Newsgatherers. 
Discriminating in supplying news to 
newspapers. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Noise. 
Disorderly conduct. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Nonprofit corporations. 
Filing and recording documents. 
Signing false documents. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Notaries public. 
Expiration of commission. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Nuisances. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Nurses. 
Punishment generally, §§40-35-110 to 
40-35-112. 


Nursing homes and homes for the aged. 


Unlicensed operation. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Obscenity. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Occupational and physical therapists. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Occupational safety and health. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Offenses against administration of 
government. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Offenses against person. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
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—Cont’d 
Offenses against property. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Offenses against public health, safety 
and welfare. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Offenses against the family. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Oil and gas. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Opticians. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Optometrists. 
Penalties generally, §§40-35-110 to 
40-35-112. 
Organized crime. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Orphan asylums. 
Penalties generally, §§40-35-110 to 
40-35-112. 
Osteopathic physicians. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Parent and child. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Parks and recreation. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Pawnbrokers. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Pensions. 
Private pensions and retirement plans. 
Separate account for employee 
contributions. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Perjury. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Personal property. 
Arson. 
Setting fire to personal property. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Personnel services. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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—Cont’d 
Pest control operators. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Pesticides. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Petroleum products. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Petroleum underground storage tanks. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Photography. 
Punishment generally, §$40-35-110 to 
40-35-112. 
Physicians and surgeons. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Planning. 
Sentence and punishment. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Plant pests. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Plea bargaining. 
Victims of crime. 
Rights in connection with plea-bargaining 
process, §40-38-103. 
Podiatrists. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Police and other law enforcement 
officers. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Pollution. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Polygraph examiners. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Pornography. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Postmortem examinations. 
Penalties generally, §§40-35-110 to 
40-35-112. 
Pregnancy. 
Penalties generally, §§40-35-110 to 
40-35-112. 
Prescriptions. 
Penalties generally, §§40-35-110 to 
40-35-112. 
Prison industries. 
Coal or coal products. 
Sale of state coal, §41-22-106. 
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—Cont’d 
Prison industries —Cont’d - 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sale of coal. 
Violations of provisions, §41-22-106. 
Sale of products. 
Open market. , 
Sale of prison-made goods in open 
market prohibited, §41-22-116. 
Prisons and prisoners. 
Medical experiments. 
Use of inmates, §41-21-607. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Private investigators. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Private protective services. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Privileged communications. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Privilege taxes. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Processions. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Professions and occupations. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Promissory notes. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Property. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Property taxes. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Prostitution. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Psychologists. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Public health, safety and welfare. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Public officers and employees. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Public utility commission. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Purchases. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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—Cont’d 
Rabbits. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Racing. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Racketeer influenced and corrupt 
organization act of 1986. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Radio common carriers. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Railroads. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Rape. 
Aggravated rape. 
Child, aggravated rape of. 
DNA analysis. 
Collection of specimen on conviction, 
§40-35-321. 
Parole not granted for certain offenses, 
§40-35-501. 
Rape of a child. 
Aggravated rape of child. 
DNA analysis. 
Collection of specimen on conviction, 
§40-35-321. 
Parole not granted for certain offenses, 
§40-35-501. 
Registration, verification and tracking of 


sex offenders, §§40-39-201 to 40-39-218. 


Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Statutory rape. 
Sexual offender registration, verification 
and tracking. 
Termination of registration 
requirements, §40-39-207. 
Rare plant protection and conservation. 
Penalties generally, §§40-35-110 to 
40-35-112. 
Real estate appraisers. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Real estate brokers. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Real property. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Receiving homes. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Receiving stolen property. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Records. 
Expunction of records. 
Sentencing reform act, §40-35-313. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Records —Cont’d 
Punishment generally, §§40-35-110 to 
40-35-112. 
Refrigerated locker plants. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Refrigerators. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Releases. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Rental location agents. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Rental-purchase agreements. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Reports. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Reptiles. 
Handling reptiles so as to endanger life. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Research. 
Abortion. 
Aborted fetuses. 
Research and medical experiments 
upon. 


Punishment generally, §§40-35-110 to 


40-35-112. 
Resisting arrest. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Respiratory care practitioners. 
Prohibited practices. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Restaurants. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Restraint of trade. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Restrooms. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Right to work law. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Riots. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Road improvement districts. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Robbery. 
Punishment generally, §§40-35-110 to 
40-35-112. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Runaway houses. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Safety. 


Offenses against public health, safety and 


welfare. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sales. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Sales and use taxes. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sanitary landfills. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Savings and loan associations. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Scholarships. 
Punishment generally, §§40-35-110 to 
40-35-112. 
School buses. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Schools and education. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Scrap jewelry and metal dealers. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Searches and seizures. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Secretary of state. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Secured transactions. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Securities. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Seduction. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sentencing. 
Alternatives to incarceration. 
Community corrections, §§40-36-101 to 
40-36-306. 
Serial numbers. 
Punishment generally, §§40-35-110 to 
40-35-112. 
- Set-aside programs. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sewers. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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Sexual battery. ° 
Punishment generally, §§40-35-110 to 
40-35-112. 


Sexually transmitted diseases. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sexual offender registration, verification 
and tracking. 
General provisions, §§40-39-201 to 
40-39-218. 
Identification, offender required to carry, 
§40-39-213. 
Noncompliance with provisions, §40-39-208. 
Prohibited acts of offenders, §40-39-215. 
Public library, restriction of access to, 
§40-39-216. 
Satellite-based monitoring of serious and 
violent sex offenders. 
Tampering with, removing or vandalizing 
device, §40-39-304. 
Sexual offenses. 
Continuous sexual abuse of child. 
Parole release eligibility, §40-35-501. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Registration, verification and tracking of 
sex offenders, §§40-39-201 to 40-39-218. 
Sheriffs. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Shoplifting. 
Conduct involving merchandise. 
Theft of property. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sidewalks. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Small businesses. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Smoke alarms or smoke detectors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Smoking. 
Minors. 
Smoking paraphernalia. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Snakes. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Social workers. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Solicitation. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Solicitation of felony. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
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Solid waste disposal. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Soybeans. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Speech-language pathologists and 
audiologists. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Speedy trial. 
Right to speedy trial, §40-38-116. 
Stalking. 
Probation. 
Length of probation, §40-35-303. 
State treasurer. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Statutory rape. 
Reporting. 
Sexual offender registration, verification 
and tracking. 
Termination of registration 
requirements, §40-39-207. 
Stock and stockholders. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Streets. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Support and maintenance. 
Nonsupport and flagrant nonsupport. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Tables. 
Felonies. 
Prior felony offenses, §40-35-118. 
Tampering. 
Sexual offender registration, verification 
and tracking. 
Satellite-based monitoring of serious and 
violent sex offenders. 
Tampering with, removing or 
vandalizing device, §40-39-304. 
Tanning facilities. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Tattooing. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Taxation. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Tax return preparers. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Teachers. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Telegraphs. 
Punishment generally, §§40-35-110 to 
40-35-112. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Telephone cooperatives. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Telephones. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Television. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Tennessee-Tombigbee waterway 
development compact. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Theft. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Three strikes. 
Repeat violent offenders, §40-35-120. 
Timber. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Time-shares. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Title insurance. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Tobacco. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Tobacco tax. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Toilets. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Trademarks. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Trade secrets. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Transitory vendors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Trespass. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Trial. 
Repeat violent offenders. 
Three strikes, §40-35-120. 
Trusts and trustees. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Unemployment compensation. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Unfair trade practices. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
University and postsecondary education. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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University of Tennessee. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Utility districts. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Vandalism. 
Probation. 
Length of probation, §40-35-303. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sexual offender registration, verification 
and tracking. 
Satellite-based monitoring of serious and 
violent sex offenders. 
Tampering with, removing or 
vandalizing device, §40-39-304. 
Theft. 
Punished as theft. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Vegetables. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Vending machines. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Verdict. 
Guilty verdict by judge or jury. 
Admissible in civil trial, §40-35-313. 
Victims of crime. 
Constitutional rights of victims, 
§§40-38-301, 40-38-302. 
Impact statements, §§40-38-201 to 
40-38-208. 
Rights of victims. 
Constitutional rights of victims, 
§§40-38-301, 40-38-302. 
Generally, §§40-38-101 to 40-38-118. 
Victim-witness coordinator. 
Victim’s right to assistance of, §40-38-115. 
Vital records. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Vocational rehabilitation. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Voluntary manslaughter. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Wages. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
War memorials. r 
Misappropriation of funds. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Washrooms. 
Charge for use of public toilet facility. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Waste. 
Unlawful disposal of raw sewage. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Water and wastewater systems. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Water pollution control. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Waters and watercourses. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Water supply and waterworks. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Water wells. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Weapons. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Weighmasters. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Weights and measures. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Welfare. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Wildlife resources. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Wills. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Witnesses. 
Rights of prosecution witnesses, §40-38-102. 
Secure waiting areas. 
Protection of witnesses, §40-38-102. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Women. 
Sex discrimination in wage rates. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Workers’ compensation. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
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Zoning. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CRIMINAL SIMULATION. 
Sentence and punishment, §§40-35-110 to 
40-35-112. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


CRIMINAL STREET GANGS. 
Enhanced factors in sentencing. 
Defendant member of gang, §40-35-121. 


CRIMINAL TRESPASS. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CROP LIENS. 
Criminal law and procedure. 
Disposal of crop with intent to deprive 
landlord of lien. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CRUELTY TO ANIMALS. 
Animal abuser registration, §§40-39-101 to 
40-39-104. 
Definitions, §40-39-102. 
Publication of convicted persons, 
§40-39-103. 
Removal of name from list, §40-39-103. 
Rulemaking by bureau of investigation, 
§40-39-104. 
Title of act, §40-39-101. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


CUSTODIAL INTERFERENCE. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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DAIRY PRODUCTS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


DAMAGES. 
Corrections. 
Private prison contracting. 
Contract disincentives, §41-24-103. 
Crime victims bill of rights. 
Failure by state to comply, §40-38-108. 
Victims of crime. 
Bill of rights. 
Failure by state to comply, §40-38-108. 


DAMS. 
Criminal law and procedure. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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DAY CARE CENTERS. 
Sexual offender registration, verification 
and tracking. 
Residential and employment restrictions, 
§40-39-211. 


DEAD BODIES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Abuse of corpse. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Prisons and prisoners. 
Inmates effected by bloodborne pathogens, 
§41-51-103. 


DEATH. 
Criminal law and procedure. 
Creating false impression. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Jails and jailers. 
Inmate family member’s death. 
Visit by inmate to funeral home or 
church. 
Escort by correctional officers. 
Fees charged to inmates, §41-4-142. 
Sexual offender registration, verification 
and tracking. 
Offender’s death, §40-39-210. 


DEATH PENALTY. 
Biological evidence. 
Preservation of biological evidence in death 
penalty cases, §40-35-322. 
DNA. 
Preservation of biological evidence in death 
penalty cases, §40-35-322. 
Evidence. 
Preservation of biological evidence in death 
penalty cases, §40-35-322. 
Preservation of biological evidence in 
death penalty cases, §40-35-322. 
Sentencing. 
Jury to impose sentence in capital cases, 
§40-35-203. 
Preservation of biological evidence in death 
penalty cases, §40-35-322. 


DEBIT CARDS. 
Criminal law and procedure. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Illegal possession or fraudulent use. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentence and punishment, §§40-35-110 to 
40-35-112. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


DEBIT CARDS —Cont’d 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Fraud. 
Fraudulent use. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentencing. 
Theft. 
Illegal possession or fraudulent use. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Illegal possession or fraudulent use. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


DEBTORS AND CREDITORS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


DECEDENTS’ ESTATES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


DEFERRAL OF FURTHER CRIMINAL 
PROCEEDINGS. 
Probation, §40-35-313. 


DEFINED TERMS. 
Abuser. 

Animal abuser registration, §40-39-102. 
Acceptable. 

Private prison contracting, §41-24-104. 
Address confidentiality program. 

Home address confidentiality program, 
§40-38-601. 

Administrator of elections. 

Home address confidentiality program, 

§40-38-601. 
Alone with. 

Sexual offender prohibited from residing 
with or being alone with minor, 
§40-39-211. 

Animal abuse offense. 

Animal abuser registration, §40-39-102. 
Animal abuser. 

Animal abuser registration, §40-39-102. 
Applicant county. 

County correctional incentives act, 
§41-8-103. 

Application. 

Home address confidentiality program, 

§40-38-601. 
Application assistant. 

Home address confidentiality program, 
§40-38-601. 

Application process and procedures. 

Criminal procedure. 

Community corrections, §40-36-102. 
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DEFINED TERMS —Cont’d 
Appropriate officials. 
Interstate furlough compact; §41-23-203. 
Approved applicant county. 
County correctional incentives act, 
§41-8-103. 
Assets. 
Inmate financial responsibility, §41-21-902. 
Authority. 
Regional jail authorities, §41-12-104. 
Authorized persons. 
Interstate furlough compact, §41-23-203. 
Biological evidence. 
Preservation of biological evidence in death 
penalty cases, §40-35-322. 
Bloodborne pathogen. 
Prisons and prisoners, §41-51-102. 
Bonds. 
Regional jail authorities, §41-12-104. 
Career offenders. 
Criminal procedure. 
Sentencing, §40-35-108. 
Certified. 
County correctional incentives act, 
§41-8-103. 
Claims. 
Prisoner litigation, §41-21-801. 
Communities. 
Community corrections, §40-36-102. 
Community-based alternatives to 
incarceration. 
Community corrections, §40-36-102. 
Community corrections plan. 
Criminal procedure, §40-36-102. 
Companion animal. 
Animal abuser registration, §40-39-102. 
Confidential address. 
Home address confidentiality program, 
§40-38-601. 
Convictions. 
Animal abuser registration, §40-39-102. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Coordinator of elections. 
Home address confidentiality program, 
§40-38-601. 
Correctional personnel. 
Tennessee corrections institute, §41-7-101. 
Correctional services. 
Private prison contracting, §41-24-102. 
Cost of care. 
Inmate financial responsibility, §41-21-902. 
County correctional incentive program. 
County correctional incentives act, 
§41-8-103. 
County jail. 
Inmate reimbursement to counties, 
§41-11-102. 
County legislative bodies. 
Criminal procedure. 
Community corrections, §40-36-102. 
County mayor. 
Community corrections, §40-36-102. 
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DEFINED TERMS —Cont’d 
County penal farm. 
Jails and jailers. 
State prisoners, §41-4-139. 
Courts. 
Criminal procedure. 
Community corrections, §40-36-102. 
Creating governmental entity. 
Regional jail authorities, §41-12-104. 
Crime. 


Victim’s constitutional rights, §40-38-302. 


Criminal gang, §40-35-121. 
Sentencing, §40-35-121. 

Criminal gang members, §40-35-121. 
Sentencing, §40-35-121. 

Criminal gang offenses, §40-35-121. 
Sentencing, §40-35-121. 

Critical stages of the criminal justice 

process. 


Victim’s constitutional rights, §40-38-302. 


Custodians. 

Women incarcerated in state correctional 
facilities, healthcare product access, 
§41-21-206. 

Designated capacity. 

Penitentiary. 

Reduction of prison overcrowding, 
§41-1-501. 
Designated law enforcement agency. 

Sexual offender registration, verification 
and tracking, §40-39-202. 

Detainee day. 
County correctional incentives act, 
§41-8-103. 
DNA analysis. 
Sentencing reform act, §40-35-321. 
Domestic abuse. 

Home address confidentiality program, 

§40-38-601. 
Domestic abuse victim. 

Home address confidentiality program, 

§40-38-601. 
Emergencies. 

Sentencing, enhancement factors, 
§40-35-114. 

Employed or practices a vocation. 

Sexual offender registration, verification 
and tracking, §40-39-202. 

Equipment. 

Prison industries, §41-22-402. 
Escapees. 

Interstate furlough compact, §41-23-203. 
Escorted interstate furlough. 

Interstate furlough compact, §41-23-203. 
Especially mitigated offender. 

Criminal procedure. 

Sentencing, §40-35-109. 

Essentially the same. 

Private prison contracting, §41-24-105. 
Executive officers. 

Regional jail authorities, §41-12-104. 
Exposure incident. 

Prisoner exposed to infectious disease, 
§41-51-102. 
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DEFINED TERMS —Cont’d 
Family member. 

Victim’s constitutional rights, §40-38-302. 
Fiduciaries. 

Home address confidentiality program, 
§40-38-601. 

First term inmates. 
Prisoner rehabilitation act of 1970, 
§41-21-502. 
Governing bodies. 
Regional jail authorities, §41-12-104. 
Governmental employee. 

Sentencing mitigation, misdemeanor 

sentencing, §40-35-302. 
Governmental entity. 

Home address confidentiality program, 

§40-38-601. 
Grant. 

County correctional incentives act, 

§41-8-103. 
Guilty plea. 

Criminal procedure. 

Procedure for imposing sentence, 
§40-35-201. 
Healthcare products. 

Women incarcerated in state correctional 
facilities, healthcare product access, 
§41-21-206. 

Human trafficking. 

Home address confidentiality program, 

§40-38-601. 
Identifying information. 

Notice to victims of inmate’s release, 
§§41-21-240, 41-21-242. 

Rights of victims, §§40-38-103, 40-38-110, 
40-38-111. 

Immediate family. 

Sentencing mitigation, misdemeanor 

sentencing, §40-35-302. 
In-house population. 

Penitentiary. 

Reduction of prison overcrowding, 
§41-1-501. 
Inmates. 

Inmate financial responsibility, §41-21-902. 

Interstate furlough compact, §41-23-203. 

Prisoner litigation, §41-21-801. 

Institutes. 
Interstate furlough compact, §41-23-203. 
Institution of higher education. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Interstate furlough. 
Interstate furlough compact, §41-23-203. 
Jails. 
Regional jail authorities, §41-12-104. 
Law enforcement agency of any 
institution of higher education. 

Sexual offender registration, verification 

and tracking, §40-39-202. 
Loans. 

County correctional incentives act, 

§41-8-103. 


DEFINED TERMS —Cont’d 
Local governmental entity. 
Regional jail authorities, §41-12-104. 
Local law enforcement agency. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Minors. 
Home address confidentiality program, 
§40-38-601. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Months. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Multiple offender. 
Criminal procedure. 
Sentencing, §40-35-106. 
Municipality. 
Regional jail authorities, §41-12-104. 
Nonprofit, human service agency. 
Criminal procedure. 
Community corrections, §40-36-102. 
Nonviolent felony offender. 
Criminal procedure. 
Community corrections, §40-36-102. 
Nonviolent property offenses. 
Sentencing alternatives, §40-35-122. 
Offender against children. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Offenders. 
Correction volunteer services, §41-10-101. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Offense. 
Sentencing, enhancement factors, 
§40-35-114. 
Out-of-state prisoners. 
Terms of release, §§41-1-124, 41-24-119. 
Parents. 
Home address confidentiality program, 
§40-38-601. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Parole. 
Penitentiary. 
Reduction of prison overcrowding, 
§41-1-501. 
Parole technical violator. 
Diversion centers for technical violators, 
§41-1-123. 
Participating county. 
County correctional incentives act, 
§41-8-103. 
Participating governmental entity. 
Regional jail authorities, §41-12-104. 
Pattern of criminal gang activity, 
§40-35-121. 
Sentencing, §40-35-121. 
Pecuniary loss. 
Criminal procedure. 
Restitution as condition for probation, 
§40-35-304. 
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DEFINED TERMS —Cont’d 
Persistent offender. 
Criminal procedure. : 
Sentencing, §40-35-107. 
Person with a disability. 
Home address confidentiality program, 
§40-38-601. 
P.LE. program. 
Restitution industries, §41-6-202. 
Place of worship. 
Enhanced factors in sentencing, §40-35-114. 
Plan. . 

County correctional incentives act, 
§41-8-103. 

Criminal procedure. 

Community corrections, §40-36-102. 
Playground. 

Sex offender registration, residential and 

work restrictions, §40-39-211. 
Primary residence. 

Sexual offender registration, verification 

and tracking, §40-39-202. 
Prior convictions. 

Career offender sentencing, §40-35-108. 

Criminal gang activity, §40-35-121. 

Criminal gang offense, §40-35-121. 

Multiple offender sentencing, §40-35-106. 

Nonviolent property offenses, sentencing 
alternatives, §40-35-122. 

Parole release eligibility, §40-35-501. 

Persistent offender sentencing, §40-35-107. 

Release eligibility status, §40-35-501. 

Repeat violent offenders. 

Three strikes, §40-35-120. 
Sexual offender registration, verification 
and tracking, §40-39-207. 
Prison. 
Private prison contracting, §41-24-102. 
Prison contractor. 
Private prison contracting, §41-24-102. 
Prisoner day. 

County correctional incentives act, 

§41-8-103. 
Prisoners. 

Penitentiary. 

Reduction of prison overcrowding, 
§41-1-501. | 
Private area. 

Sexual offender prohibited from residing 
with or being alone with minor, 
§40-39-211. 

Process. 

Home address confidentiality program, 

§40-38-601. 
Program participant. 

Home address confidentiality program, 

§40-38-601. 
Programs. 
Home address confidentiality program, 
§40-38-601. 
Qualified defendant. 
Probation, conditions, §40-35-313. 
Raw materials. 
Prison industries, §41-22-402. 
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DEFINED TERMS —Cont’d 
Reasonable conditions. 
Probation, conditions, §40-35-313. 
Receiving state. 
Interstate furlough compact, §41-23-203. 
Recidivism. 
Reentry programs, grants to fund, 
§40-35-323. 
Recipient. 
Criminal procedure. 
Community corrections, §40-36-102. 
Region. 
Correction volunteer services, §41-10-101. 
Register. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Registering agency. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Relatives. 
Interstate furlough compact, §41-23-203. 
Relevant designated capacity. 
Penitentiary. 
Reduction of prison overcrowding, 
§41-1-501. 
Relevant information deemed necessary 
to protect the public. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Renovation. 
Criminal procedure. 
Community corrections, §40-36-102. 
Repeat violent offender. 
Three strikes, §40-35-120. 
Reports. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Residents. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Secondary residence. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Second term inmates. 
Prisoner rehabilitation act of 1970, 
§41-21-502. 
Secretary. 
Home address confidentiality program, 
§40-38-601. 
Secretary of state. 
Home address confidentiality program, 
§40-38-601. 
Sending state. 
Interstate furlough compact, §41-23-203. 
Separate periods of incarceration or 
supervision. 
Nonviolent property offenses, sentencing 
alternatives, §40-35-122. 
Parole release eligibility, §40-35-501. 
Release eligibility status, §40-35-501. 
Repeat violent offenders. 
Three strikes, §40-35-120. 
Sentencing reform act, §40-35-102. 


DEFINED TERMS —Cont’d 
Separate periods of incarceration or 
supervision —Cont’d 
Sexual offender registration, verification 
and tracking, §40-39-207. 
Serious offender. 
Satellite-based monitoring of serious and 
violent sex offenders, §40-39-301. 
Sexual offender. 
Home address confidentiality program, 
§40-38-601. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Sexual offense. 
Home address confidentiality program, 
§40-38-601. 
Probation, conditions, §40-35-313. 
Satellite-based monitoring of serious and 
violent sex offenders, §40-39-301. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Social media. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
SOR. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Source individual. 
Prisoner exposed to infectious disease, 
§41-51-102. 
Stalking. 
Home address confidentiality program, 
§40-38-601. 
Standard offender. 
Criminal procedure. 
Sentencing, §40-35-105. 
State. 
Inmate financial responsibility, §41-21-902. 
Interstate furlough compact, §41-23-203. 
Regional jail authorities, §41-12-104. 
State correctional facility. 
Inmate financial responsibility, §41-21-902. 
Women incarcerated in state correctional 
facilities, healthcare product access, 
§41-21-206. 
Sterilization. 
Sentencing, conditions, §40-35-217. 
Misdemeanors, §40-35-302. 
Students. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Subsidy. 
County correctional incentives act, 
§41-8-103. 
Substitute address. 
Home address confidentiality program, 
§40-38-601. 
Superior. 
Private prison contracting, §41-24-105. 
TBI. 
Animal abuser registration, §40-39-102. 
Sexual offender registration, verification 
and tracking, §40-39-202. 


DEFINED TERMS —Cont’d 
TBI registration form. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
TDOC. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
TDOC liaison. 
Private prison contracting, §41-24-102. 
TIES. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Transdermal monitoring device. 
Probation, §§40-35-303, 40-35-313. 
Transitional facilities. 
Private prison contracting, §41-24-102. 
TRICOR. 
Prison industries, §41-22-402. 
Restitution industries, §41-6-202. 
TRICOR board. 
Restitution industries, §41-6-202. 
Trust account. 
Prisoner litigation, §41-21-801. 
Validated risk and needs assessment. 
Presentence reports, §40-35-207. 
Prisons and prisoners, §41-1-126. 
Victim impact statements, §40-38-203. 
Victim representative. 
Impact statements, §40-38-203. 
Victims. 
Impact statements, §40-38-203. 
Victim’s constitutional rights, §40-38-302. 
Violator. 
Interstate furlough compact, §41-23-2038. 
Violent felony. 
DNA analysis, §40-35-321. 
Violent felony offender. 
Criminal procedure. 
Community corrections, §40-36-102. 
Violent juvenile sex offender. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Violent juvenile sexual offense. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Violent sexual offender. 
Satellite-based monitoring of serious and 
violent sex offenders, §40-39-301. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Violent sexual offense. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Volunteer personnel. 
Correction volunteer services, §41-10-101. 
Within 48 hours. 
Sexual offender registration, verification 
and tracking, §40-39-202. 
Work release. 
Sentencing, §40-35-315. 
Work release program, §40-35-213. 
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DENTISTS. 
Assault. 

Healthcare providers. ¥ 

Aggravated assault, enhanced sentencing 
factor, §40-35-114. 

Criminal law and procedure. 

Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 


DEPOSITIONS. 

Prisoners. 
Civil cases, §41-21-304. 
Criminal cases, §41-21-304. 


DESERTION AND NONSUPPORT. 
Criminal law and procedure. 
Nonsupport and flagrant nonsupport. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


DEVELOPMENT DISTRICT 
CORRECTION ACT, §§41-1-601 to 
41-1-605. 


DISABILITIES, PERSONS WITH. 
Criminal law and procedure. 
False personation. 
Criminal impersonation. 
Pretending to have disability. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


DISADVANTAGED BUSINESSES. 
Criminal law and procedure. 
Set-aside programs. 
Fraudulent qualifying for. 
Sentence and punishment generally, 
§§40-35-110 to 40-55-112. 


DISASTERS. 
Sentencing, enhanced factors. 
Offense committed during state of 
emergency, §40-35-114. 


DISCOVERY. 
Prisoner litigation, §41-21-810. 


DISEASES. 
Bloodborne pathogens. 
Correctional institution, jail or workhouse 
employees. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Training in universal precaution from, 
§41-51-101. 
Epidemics. 
Penitentiary. 
Removal of inmates in case of epidemic, 
§41-21-204. 
Hepatitis. 
Correctional institution, jail or workhouse 
employees. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Training in universal precaution from 
bloodborne pathogens, §41-51-101. 
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DISEASES —Cont’d 
Prisons and prisoners. 
Bloodborne pathogens. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Training of employees in universal 
precaution from, §41-51-101. 
Epidemics. 
Removal of inmates in case of epidemic, 
§41-21-204. 
Reception of inmates. 
Precautions against contagious disease, 
§41-21-109. 
Retention of sick inmate at expiration of 
term, §41-21-204. 
Vaccinations. 
Correctional institution, jail or workhouse 
employees. 
Voluntary vaccination as precaution 
against bloodborne pathogens, 
§41-51-101. 


DISORDERLY CONDUCT. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Workhouses. 
Prisoners becoming disorderly. 
Punishment, §41-2-120. 


DISSOLUTION. 
Regional jail authorities. 
Dissolution by joint certificate, §41-12-116. 


DISTRICT ATTORNEYS GENERAL. 
Sexual offender registration, verification 
and tracking. 

Victims of human trafficking, sexual 
offenses or domestic abuse convicted of 
prostitution. 

Petition for termination of registration 
requirement, §40-39-218. 
Victims of crime. 

Conference prior to final disposition, 
§40-38-114. 

Information provided to, §40-38-112. 


DIVERSION CENTERS. 
Parole technical violators, diversion 
centers for, §41-1-123. 


DOGS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Cruelty to animals. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Drugs. 
Prisons and prisoners. 
Dogs for detecting drugs, §41-1-118. 
Use of dogs for detecting marijuana and 
other drugs. 
Prisons and prisoners, §41-1-118. 
Marijuana. 
Use of dogs for detecting marijuana and 
other drugs. 
Prisons and prisoners, §41-1-118. 
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DOGS —Cont’d 
Prisons and prisoners. 
Detection of drugs, §41-1-118. 


DOMESTIC ABUSE. 
Home address confidentiality program 
for victims, §§40-38-601 to 40-38-613. 
Probation. 
Considerations in granting, §40-35-303. 
Sexual offender registration, verification 
and tracking. 
Termination of registration requirement. 
Victims of human trafficking, sexual 
offenses or domestic abuse convicted 
of prostitution, §40-39-218. 
Victims. 
Home address confidentiality program, 
§§40-38-601 to 40-38-613. 
Sexual offender registration, verification 
and tracking. 
Termination of registration requirement. 
Victims of human trafficking, sexual 
offenses or domestic abuse 
convicted of prostitution, 
§40-39-218. 


DOMESTIC ASSAULT. 
Probation. 
Length of probation, §40-35-303. 


DRAINAGE AND LEVEE DISTRICTS. 
Criminal law and procedure. 
Injuring ditches, canals or other 
improvements. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


DRIVERS’ LICENSES. 
Sexual or violent offender identification. 
Identification, offender required to obtain 
and carry, §40-39-213. 


DRIVING WHILE INTOXICATED OR 
DRUGGED. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Probation, conditions. 
Length of probation. 
Second or third violation, §40-35-303. 
Repeat offenders. 
Release eligibility restrictions after 6 
convictions, §40-35-501. 
Second and subsequent offenses. 
Work release. 
Conditions for release, §41-2-128. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 


DRUGS. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
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DRUGS —Cont’d 
Amphetamines. 
Drug control act. 
Penalties. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Bail and recognizance. 
Drug control act. 
Revocation of bail on conviction, 
§40-35-116. 
Barbiturates. 
Drug control act. 
Penalties. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Boats. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Cocaine. 
Drug control act. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Controlled substances. 
Robbery on premises of pharmacy to obtain, 
sell, give or exchange illegal drugs. 
Enhanced factors in sentencing, 
§40-35-114. 
Corrections. 
Urinalysis drug screening program, 
§41-1-119. 
Certain personnel, §41-1-121. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Detection by dogs. 
Prisons and prisoners, §41-1-118. 
Dogs. 
Use of dogs for detecting marijuana and 
other drugs. 
Prisons and prisoners, §41-1-118. 
Drug control act. 
Amphetamines. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Barbiturates. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Cocaine. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Criminal law and procedure. 
Amphetamines. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
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DRUGS —Cont’d 
Drug control act —Cont’d 
Criminal law and procedure —Cont’d 
Barbituric acid. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Cocaine. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Delivering. 
Parole release eligibility, §40-35-501. 
Heroin. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
LSD. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Manufacturing. 
Parole release eligibility, §40-35-501. 
Methamphetamine. 
Manufacturing, delivering, selling or 
possession. 
Parole release eligibility, §40-35-501. 
Morphine. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Peyote. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Schedule I. 
Manufacturing, delivering, selling or 
possession. 
Parole release eligibility, §40-35-501. 
Schedule II. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Schedule III. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Schedule IV. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Schedule V. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Schedule VII. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Selling. 
Parole release eligibility, §40-35-501. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Parole release eligibility, §40-35-501. 
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DRUGS —Cont’d 
Drug control act —Cont’d 
Deliver or delivery. 
Parole release eligibility, §40-35-501. 
Distribution. 
Parole release eligibility, §40-35-501. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Heroin. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
LSD. 
Crimes and offenses. 
Manufacturing, delivering, selling or 
possessing. 


Parole release eligibility, §40-35-501. 


Manufacture. 
Parole release eligibility, §40-35-501. 
Methamphetamine. 
Manufacturing, delivering, selling or 
possession. 
Parole release eligibility, §40-35-501. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Morphine. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Peyote. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Possession. 
Parole release eligibility, §40-35-501. 
Sales. 
Parole release eligibility, §40-35-501. 
Sentence and punishment, §§40-35-110 to 
40-35-112. 
Parole release eligibility, §40-35-501. 
Drug offender registry. 
Home address confidentiality program. 
Ineligibility of certain persons, 
§40-38-603. 
Felonies. 
Drug control act. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Heroin. 
Drug control act. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Jails and jailers. 
Chemically dependent county inmates and 
prisoners. 
Intensive rehabilitation program. 
Establishment, §41-1-122. 


DRUGS —Cont’d 
LSD. 
Drug control act. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Manufacturing. 
Drug control act. 
Parole release eligibility, §40-35-501. 
Marijuana. 
Dogs. 
Prisons and prisoners. 
Dogs to detect drugs, §41-1-118. 
Minors. 
Enhanced sentencing factors. 
Selling to, giving or exchanging with 
minor, §40-35-114. 
Misdemeanors. 
Drug control act. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Morphine. 
Drug control act. 
Manufacturing, delivering, selling or 
possessing. 
Parole release eligibility, §40-35-501. 
Motor vehicles. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 
Penitentiary. 
Prohibited items. 
List of persons authorized to have 
possession, §41-1-115. 
Possession. 
Drug control act. 
Parole release eligibility, §40-35-501. 
Prisons and prisoners. 
Dogs for detecting drugs, §41-1-118. 
Searches of employees for contraband, 
§41-1-102. 
Urinalysis drug screening program, 
§41-1-119. 
Certain security personnel, §41-1-121. 
Robbery on premises of pharmacy to 
obtain, sell, give or exchange illegal 
drugs. 
Enhanced factors in sentencing, §40-35-114. 
Sales. 
Drug control act. 
Parole release eligibility, §40-35-501. 
Transdermal monitoring device. 
Probation. 
Terms of supervision, §40-35-303. 


DRUNKENNESS. 
Aircraft. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
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DRUNKENNESS —Cont’d 
Boats. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Criminal law and procedure. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 


EK 


EDUCATION. 
Sexual offender registration, verification 
and tracking. 
Residential and employment restrictions, 
§40-39-211. 


ELECTIONS. 
Absentee voting. 
Home address confidentiality program. 
Deadlines, applicability, §40-38-607. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment. 
Generally, §§40-35-110 to 40-35-112. 
Regional jail authorities. 
Resolution for creation, §41-12-105. 
Registration of voters. 
Home address confidentiality program. 
Confidentiality of registration records, 
§40-38-607. 
Deadlines for registration and absentees. 
Applicability, §40-38-607. 
Participant registration, §40-38-606. 
Substitute address. 
Application for substitute address, 
§40-38-604. 


ELECTROLOGISTS. 
Criminal law and procedure. 
Practicing without license. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


ELUDING LAW ENFORCEMENT. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


E-MAIL. 
Sexual offender registration, verification 
and tracking. 
Report of changes of information to law 
enforcement agency, §40-39-203. 
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EMBEZZLEMENT. 
Sentence and punishment. 
Generally, §§40-35-110 to 40-35-112. 


EMERGENCIES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Sentencing, enhanced factors. 
Offense committed during state of 
emergency, §40-35-114. 


EMERGENCY MEDICAL SERVICES. 
Aggravated assault, enhanced factor at 
sentencing. 

Victim of assault emergency medical or 
rescue worker, emergency medical 
technician or paramedic, §40-35-114. 

Misdemeanors. 

Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 


EMERGENCY MEDICAL TECHNICIANS. 
Aggravated assault of. 
Enhanced sentencing factor, §40-35-114. 


EMINENT DOMAIN. 
Regional jail authorities, §41-12-111. 


EMPLOYERS AND EMPLOYEES. 
Correctional officers. 
Survey evaluating employment conditions, 
§41-1-127. | 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Prison labor. 
Prison industries, §§41-22-101 to 41-22-414. 
Sexual offender registration, verification 
and tracking. . 
Employed or practices a vocation. 
Defined, §40-39-202. 
Workhouses. 
Labor of prisoners. 
Commissioners to prescribe, §41-2-105. 


EMPLOYMENT AGENCIES. 
Criminal law and procedure. 
Aliens. 
Referring illegal aliens for employment. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


ENGINEERS. 
Criminal law and procedure. 
Offenses. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


ENHANCEMENT FACTORS IN 
SENTENCING, §40-35-114. 
Criminal gang offenses, §40-35-121. 


ENVIRONMENTALISTS. 
Criminal law and procedure. 
Falsely representing oneself. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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EPIDEMICS. 
Diseases. 
Prisons and prisoners. 
Removal of inmates in case of epidemic, 
§41-21-204. 


ESCAPE. 
Counties. 
Correctional incentives. 
Report on prisoners escaping from work 
details, §41-4-143. 
Enhancement factors in sentencing. 
Felony committed on escape, §40-35-114. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Penitentiary. 
Defense against attempt to escape, 
§41-21-401. 
Private prison or facility, §41-24-116. 
Restitution centers. 


Failure to return as prima facie evidence of 


escape, §41-6-108. 
Sentencing. 
Punishment generally, §§40-35-110 to 
40-35-112. 


EVADING ARREST. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


EVIDENCE. 
Biological evidence. 


Preservation of biological evidence in death 


penalty cases, §40-35-322. 
Death penalty cases. 
Preservation of biological evidence, 
§40-35-322. 
Documents. 
Home address confidentiality program. 
Substitute address. 
Application for substitute address, 
§40-38-604. 
Forensic evidence. 


Preservation of biological evidence in death 


penalty cases, §40-35-322. 
Guilty verdicts. 

Admissible into evidence in civil trial as 
either public record or to impeach 
truthfulness, §40-35-313. 

Impeachment of witnesses. 
Guilty verdict admissible to impeach 
truthfulness, §40-35-318. 
Penitentiary. 
Offenses by and relating to inmates. 
Former convictions, §41-21-407. 
Pleas of guilty. 

Admissible into evidence in civil trial as 
judicial admission, §40-35-313. 
Preservation of biological evidence in 
death penalty cases, §40-35-322. 

Sentencing. 

Imposition of sentence. 

Evidence considered, §40-35-210. 
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EVIDENCE —Cont’d 
Sentencing —Cont’d 
Reform act. 
Guilty verdict. 
Admissible in civil trial, §40-35-313. 
Victim impact statements, §40-38-207. 


EXAMINATIONS. 
Jails and jailers. 
Physical examination of prisoners, 
§41-4-138. 


EXPLOSIVES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Enhancement factors in sentencing, 
§40-35-114. 
Felonies. 
Contraband in penal institutions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Sentencing. 
Enhancement factors, §40-35-114. 


EXPUNCTION OF RECORDS. 
Criminal law and procedure. 
Sentencing reform act, §40-35-313. 


Sexual offender registration, verification 


and tracking. 
Removal from registry, §40-39-207. 


F 


FALSE IDENTIFICATION. 
Using false identification. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FALSE IMPRISONMENT. 
Probation. 
Length of probation, §40-35-303. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FALSE PERSONATION. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Sexual offenders. 
Impersonation of another, §40-39-215. 


FALSE PRETENSES. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Services. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


FAMILY PLANNING. 
Criminal law and procedure. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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FAMILY PLANNING —Cont’d 
Pleas. 

Conditioning sentence, plea agreement or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Prohibition, §40-35-217. 
Sentencing. 

Conditioning sentence, plea agreement or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Misdemeanor cases, §40-35-302. 
Prohibition, §40-35-217. 


FEES. 
Community corrections. 
Supervision fee, §40-36-306. 
Indictment copies. 
Court clerks to furnish wardens and 
correction department, §41-21-105. 
Prisoner litigation. 
Assessment of costs against prisoner, 
§41-21-808. 
Frivolous or malicious claims, §§41-21-807, 
41-21-808. 
Probation. 
Supervision fee, §40-35-303. 
Deferred probation, §40-35-313. 
Sexual offender registration, verification 
and tracking. 
Satellite-based monitoring of serious and 
violent sex offenders. 
Imposing fees on participants, 
§40-39-305. 
Workhouses. 
Telephone calls by inmates from local jail or 
workhouse, §41-7-104. 


FELONIES. 
Aeronautics. 
Aircraft. 
Homicide. 
Vehicular homicide. 
Parole release eligibility for 
aggravated vehicular homicide 
offender, §40-35-501. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Boats. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Burglary and related offenses. 
Aggravated burglary. 
Parole release eligibility, §40-35-501. 
Carjacking. 
Parole release eligibility, §40-35-501. 
Class A felonies. 
Prior felony offenses, §40-35-118. 
Sentencing reform act. 
Classification of offenses, §40-35-110. 
Classification of prior felony offenses, 
§40-35-111. 
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FELONIES —Cont’d 
Class A felonies —Cont’d 
Sentencing reform act —Cont’d 
General provisions, §§40-35-101 to 
40-35-505. 
Sentence ranges, §40-35-112. 

Release eligibility dates, §40-35-101. 
Sentencing alternatives, §40-35-104. 
Terms of imprisonment and fines, 

§40-35-111. 
Class B felonies. 
Prior felony offenses, §40-35-118. 
Sentencing reform act. 
Classification of offenses, §40-35-110. 
Classification of prior felony offenses, _ 
§40-35-118. 
General provisions, §§40-35-101 to 
40-35-505. 
Sentence ranges, §40-35-112. 

Release eligibility dates, §40-35-101. 
Sentencing alternatives, §40-35-104. 
Terms of imprisonment and fines, 

§40-35-111. 
Class C felonies. 
Prior felony offenses, §40-35-118. 
Sentencing reform act. 
Classification of offenses, §40-35-110. 
Classification of prior felony offenses, 
§40-35-111. 
General provisions, §§40-35-101 to 
40-35-505. 
Sentence ranges, §40-35-112. 

Release eligibility dates, §40-35-101. 

Sentencing alternatives, §40-35-104. 
Sentencing alternatives, §40-35-104. 
Terms of imprisonment and fines, 

§40-35-111. 
Class D felonies. 
Prior felony offenses, §40-35-118. 
Sentencing reform act. 
Classification of offenses, §40-35-110. 
Classification of prior felony offenses, 
§40-35-111. 
General provisions, §§40-35-101 to 
40-35-505. 
Sentence ranges, §40-35-112. 

Release eligibility dates, §40-35-101. 

Sentencing alternatives, §40-35-104. 
Sentencing alternatives, §40-35-104. 
Terms of imprisonment and fines, 

§40-35-111. 
Class E felonies. 
Prior felony offenses, §40-35-118. 
Sentencing reform act. 
Classification of offenses, §40-35-110. 
Classification of prior felony offenses, 
§40-35-118. 
Classification of prior unclassified felony 
offenses, §40-35-119. 
General provisions, §§40-35-101 to 
40-35-505. 
Sentence ranges, §40-35-112. 
Release eligibility dates, §40-35-101. 
Sentencing alternatives, §40-35-104. 
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FELONIES —Cont’d 
Class E felonies —Cont’d 
Sentencing reform act —Cont’d 
Sentencing alternatives, §40-35-104. 
Terms of imprisonment and fines, 
§40-35-111. 
Community corrections. 
Eligible offenders, §40-36-106. 
Nonviolent felony offenders. 
Defined, §40-36-102. 
Eligible offenders generally, §40-36-106. 
Nonviolent felony offenses. 
Defined, §40-36-102. 
Criminal responsibility for solicitation of 
felony. 

Alternative sentencing for nonviolent 
property offenses, §40-35-122. 

DNA analysis. 

Collection of biological specimen on 
conviction of certain offenses, 
§40-35-321. 

Preservation of biological evidence in death 
penalty cases, §40-35-322. 

Fines. 
Sentencing reform act, §40-35-111. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Sentencing. 

Authorized fines or terms of imprisonment, 
§40-35-111. 

Felons sentenced as misdemeanant, 
§40-35-211. 

Ranges, §40-35-112. 

Sexual offender registration, verification 
and tracking. 

Identification, offender required to carry, 
§40-39-213. 

Noncompliance with provisions, §40-39-208. 

Residential and other restrictions on 
offenders. 

Violation of restrictions, §40-39-211. 
Solicitation. 

Alternative sentencing for nonviolent 

property offenses, §40-35-122. 
Tables. 
Classification of felonies. 
Prior felony offenses, §40-35-118. 
Terms of imprisonment. 
Sentencing reform act, §40-35-111. 
Vehicular homicide. 

Aggravated vehicular homicide. 

Parole release eligibility, §40-35-501. 
Violent felonies. 

Defined, §40-35-321. 

DNA analysis. 

Collection of biological specimen on 
arrest, §40-35-321. 
Welfare. 

Punishment generally, §§40-35-110 to 

40-35-112. 
Workhouses. 

Road work. 

Felons to work on roads, §41-2-123. 
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FELONIES —Cont’d 
Workhouses —Cont’d 
Transfer of felons to department of 
correction, §41-2-121. 


FERTILIZER. 
Criminal law and procedure. 
Commercial fertilizers. 
Violations of provisions. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FETUSES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FINDINGS OF FACT BY COURTS. 
Sentencing hearing records, §40-35-209. 


FINES. 
Adjustment. 
Cost of living increases. 
Report by fiscal review committee to 
general assembly, §40-35-111. 
Corporations. 
Sentencing. 
Classification of offenses, §40-35-111. 
Cost of living increases. 
Adjustment to reflect. 
Report by fiscal review committee to 
general assembly, §40-35-111. 
Jails and jailers. 
Qualifications for jailers. 
Hiring or paying unqualified jail 
personnel, §41-4-144. 
Sexual offender registration, verification 
and tracking. 
Identification, offender required to carry, 
§40-39-213. 
Noncompliance with provisions, §40-39-208. 


FINGERPRINTS. 
Tennessee corrections institute. 
Board of control. 
Executive director. 
Hiring, §41-7-109. 


FIREARMS AND OTHER WEAPONS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Enhanced factors in sentencing, 
§40-35-114. 
Felonies. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Probation. 
Possession prohibited as condition of 
supervised probation, §40-35-303. 
Sentencing. 
Enhanced factors, §40-35-114. 
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FIRE EXTINGUISHERS. 
Criminal law and procedure. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FIRES AND FIRE PREVENTION. 
Aggravated assault, enhanced factors at 
sentencing. 
Victim of assault firefighter, §40-35-114. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FIREWORKS. 
Criminal law and procedure. 
Unlawful acts. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FIRST RESPONDERS. 
Assault. 
Aggravated assault, enhanced sentencing 
factor, §40-35-114. 


FLAGS. 
Desecration of venerated objects. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FLEEING OR ATTEMPTING TO ELUDE 
LAW ENFORCEMENT. 

Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FOOD. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Jails and jailers. 
Subsistence furnished, §41-4-109. 


FOOD, DRUG AND COSMETIC ACT. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FOOD ESTABLISHMENTS. 
Criminal law and procedure. 
Sentence and punishment, §§40-35-110 to 
40-35-112. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


FOOD STAMPS. 
Criminal law and procedure. 
Fraudulent receipt of food assistance. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FORCIBLE ENTRY AND DETAINER. 
Criminal law and procedure. 
Resuming possession. . 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FORESTS AND FORESTRY. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FORGERY. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentence and punishment, §§40-35-110 to 
40-35-112. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


FORMS. 
Victim impact statements. 
Preparation, §40-38-204. 


FRATERNAL BENEFIT SOCIETIES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Consolidation, merger or reinsurance. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FRAUD. 
Checks. 
Worthless checks. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Credit cards. 
Fraudulent use of. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Criminal law and procedure. 
Motor vehicles. 
Fraudulent transfer. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Theft. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Debit cards. 
Fraudulent use of. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
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FRAUD —Cont’d 
Draft. 
Theft. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Forgery. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Motor vehicles. 
Fraudulent transfer of motor vehicle. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentencing. 
Theft. 
Checks. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Checks. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Motor vehicles. 
Fraudulent transfer. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


FRAUDULENT CONVERSION. 
Criminal law and procedure. 
Theft. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FRAUDULENT CONVEYANCES. 
Criminal law and procedure. 
Conveyance by general warranty deed with 
knowledge of existing liens. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FRIVOLOUS ACTIONS. 
Prisoner litigation, §41-21-804. 
Fees and costs, §41-21-807. 
Forfeiture of good conduct credits, 
§41-21-816. 


FRUITS AND VEGETABLES. 
Criminal law and procedure. 
Failure to put name of grower or packer on 
produce container. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


INDEX 


FUNERAL DIRECTORS AND 
EMBALMERS. 
Criminal law and procedure. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


FURLOUGHS. 
Prisoners. 
Generally, §41-21-227. 
Interstate furlough compact, §§41-23-201 to 
41-23-209. 
Warrant to retake prisoner upon violation 
of furlough agreement, §41-1-117. 
Workhouses, §§41-2-142, 41-2-143. 


G 


GAMBLING. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


GANGS. 
Enhanced factor in sentencing. 
Defendant member of street gang, 
§40-35-121. 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 


GASOLINE. 
Crimes and offenses. 
Inhaling, selling, giving or possessing for 
unlawful purposes. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


GENERAL ASSEMBLY. 
County correctional incentives. 
Submission and review of county plans. 
Notice to legislative committees, 
§41-8-105. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Perjury. 
Committees. 
Perjury and subornation of perjury. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Fiscal review committee. 
Fines. 
Adjustment to reflect cost of living 
increases. 
Report, §40-35-111. 
Jails. 
Telephone calls by inmates from local jail or 
workhouse. 
Fee. 
Reports to general assembly as to fees 
collected, §41-7-104. 
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GENERAL ASSEMBLY —Cont’d GINSENG DEALERS. 
Prison industries. Criminal law and procedure. 
Sale of products. Violations of chapter. y 


Public officers and employees as 
purchasers. 
Policies as to, review by legislative 
committees, §41-22-116. 
TRICOR board. 
Accountability of board to general 
assembly, §41-22-405. 
Evaluation of performance of board. 
Reporting on performance to 
legislature, §41-22-411. 
Prisons and prisoners. 
Career and technical education. 
Educational and vocational training plan. 
Reporting results of monitoring plan, 
§41-21-238. 
Nonviolent offenders incarcerated without 
conviction. 
Study and audit of number. 
Reporting to general assembly, 
§41-21-244. 
Overcrowding. 
Declaration by governor of overcrowding 
emergency. 
Information provided to legislature 
during emergency, §41-1-507. 
Notification to general assembly, 
§41-1-503. 
Report to general assembly, §41-1-502. 
Visitation. 
Family visitation and crime reduction. 
Report by correction department, 
§41-21-243. 
Private prison contracting. 
Monitoring of contractor performance. 
Reports to legislature, §41-24-109. 
Workhouses. 
Telephone calls by inmates from local jail or 
workhouse. 
Fee. 
Reports to general assembly as to fees 
collected, §41-7-104. 


GENETIC TESTING. 
Felony conviction, §40-35-321. 
Sentencing. 
DNA analysis as condition of probation or 
community correction, §40-35-321. 
Preservation of biological evidence in death 
penalty cases, §40-35-322. 
Sexual offenders, §40-35-321. 
Violent felony. 
Arrest for, collection of biological specimen, 
§40-35-321. 


GEOLOGISTS. 
Criminal law and procedure. 
Violations of chapter. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


GINSENG HARVEST SEASON. 
Criminal law and procedure. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


GLOBAL POSITIONING SATELLITES. 

Satellite-based monitoring of serious and 
violent sex offenders, §§40-39-301 to 
40-39-306. 


GOOD CONDUCT CREDITS OF 
PRISONERS. 
Forfeiture. 
Prisoner litigation, §41-21-816. 
Sentence reduction credits, §41-21-236. 


GOVERNOR. 
Prisons and prisoners. 
Reduction of prison overcrowding, 
§§41-1-503, 41-1-504, 41-1-507. 


GPS. 

Satellite-based monitoring of serious and 
violent sex offenders, §§40-39-301 to 
40-39-306. 


GRAIN. 
Criminal law and procedure. 
Commodity dealer and warehouse law. 
Violations of provisions. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


GRANTS. 
Corrections department. 
Reentry programs. 
Grants to fund reentry programs, 
§40-35-323. 
Counties. 
Correctional incentives. 
Contract terms, §41-8-111. 
Counties free to seek other aid, §41-8-114. 
Grants to counties by state funding 
board, §41-8-109. 

Restrictions, §41-8-109. 

Criminal law and procedure. 
Community grant agencies. 
Violations by agency. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Litter. 
Workhouses. 
Road work. 

Grants by commissioner of 
transportation for litter abatement, 
§41-2-123. 

Victims of crime. 
Statewide automated victim information 
and notification system. 
Grant to support implementation and 
management, §40-38-505. 
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GRIEF COUNSELING. HEALING ARTS. 
Child victim of homicide. Assault. 


Right of parents for reimbursement for 
expenses, §40-38-104. 


GUARDIAN AND WARD. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


GUILTY PLEAS. 
Admissible into evidence in civil trial as 
judicial admission, §40-35-313. 


GUILTY VERDICTS. 

Admissible into evidence in civil trial as 
either public record or to impeach 
truthfulness, §40-35-313. 


H 


HABITUAL CRIMINALS. 
Career offenders, §40-35-108. 

Release eligibility status, §40-35-501. 
Multiple offenders, §40-35-106. 

Release eligibility status, §40-35-501. 
Persistent offenders, §40-35-107. 

Release eligibility status, §40-35-501. 
Release eligibility status, §40-35-501. 
Repeat violent offenders. 

No release eligibility status, §40-35-501. 

Three strikes, §40-35-120. 

Sexual offender registration, verification 
and tracking, §$40-39-201 to 40-39-218. 


HALLOWEEN TREATS. 
Criminal law and procedure. 
Gifts of adulterated candy or foods. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HARASSMENT. 
Criminal law and procedure. 
Telephones. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HATE CRIMES. 
Enhanced factors in sentencing, 
§40-35-114. 


HAZARDOUS SUBSTANCES. 
Criminal law and procedure. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HAZARDOUS WASTE MANAGEMENT. 
Criminal law and procedure. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


Healthcare providers. 
Aggravated assault, enhanced sentencing 
factor, §40-35-114. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HEALTH. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Jails and jailers. 
Medical care of prisoners, §41-4-115. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Registry of abusers, etc., of elderly or 
vulnerable individuals. 
Including name in registry. 
Expunction of record conditioned on 
adding name to registry, §40-35-313. 
Workhouses. 
Medical care of prisoners, §41-2-118. 
Release of prisoners for occupational, 
scholastic or medical purposes, 
§§41-2-127 to 41-2-132. 


HEALTH CLUBS. 
Criminal law and procedure. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HEARINGS. 
Parole. 

Fitness for parole, §40-35-503. 
Prisoner litigation. 

Location, §41-21-809. 
Regional jail authorities. 

Resolution for creation, §41-12-105. 

Sexual offender registration, verification 
and tracking. 

Victims of human trafficking, sexual 
offenses or domestic abuse convicted of 
prostitution. 

Petition for termination of registration 
requirement, §40-39-218. 


HEPATITIS. 
Correctional institution, jail or 
workhouse employees. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Training in universal precaution from 
bloodborne pathogens, §41-51-101. 


HIGHWAY PATROL. 
Aggravated assault. 
Enhanced factor at time of sentencing. 
Victim of assault law enforcement officer, 
§40-35-114. 


INDEX 


HIGHWAYS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Department of transportation. 
Commissioner. 
Prisons and prisoners. 
Road work. 

Authorization to contract with 
commissioner of correction for 
road work by inmates, 
§41-22-201. 

Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Prisons and prisoners. 
Road work. 
General provisions, §§41-22-201 to 

41-22-215. 

Jail prisoners, §§41-22-301 to 41-22-309. 


HIGHWAY USER FUEL TAX. 
Criminal law and procedure. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HITCHHIKING. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HOME ADDRESS CONFIDENTIALITY 
PROGRAM, §§40-38-601 to 40-38-613. 
Certification as program participant, 
§40-38-604. 
Cancellation. 
Grounds, §40-38-608. 
Notice, §40-38-608. 
Renewal of certification, §40-38-605. 
Change of participant’s address. 
Notification, §40-38-605. 
Confidential address. 
Defined, §40-38-601. 
Disclosure. 
Criminal enforcement, §40-38-610. 
Negligent disclosure. 
Immunity of government entities, 
§40-38-613. 
Notice of disclosure, §40-38-613. 
Negligent disclosure. 
Immunity of government entities, 
§40-38-613. 
Notice of disclosure, §40-38-613. 
Obtaining address. 
Criminal enforcement, §40-38-610. 
Counseling for victims. 
List of agencies providing services, 
§40-38-611. 
Custody or visitation orders. 
Effect of program participation, §40-38-612. 
Definitions, §40-38-601. 
Disclosure of substitute address or other 
information by secretary of state, 
§40-38-609. 
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HOME ADDRESS CONFIDENTIALITY 
PROGRAM —Cont’d 
Eligibility, §§40-38-602, 40-38-6083. 
Establishment of program, §40-38-602. 
Governmental entities. 
Confidential address. 
Negligent disclosure. 
Immunity of government entities, 
§40-38-613. 
Notice of disclosure, §40-38-613. 
Defined, §40-38-601. 
Substitute address. 
Request that substitute address be used, 
§40-38-606. 
Ineligibility of certain persons, 
§40-38-603. 
Jury duty. 
Exemption of participants, §40-38-607. 
Prohibited acts. 
Criminal enforcement, §40-38-610. 
Shelter services for victims. 
List of agencies providing services, 
§40-38-611. 
Substitute address. 
Application for substitute address, 
§40-38-604. 
False or incorrect information. 
Criminal enforcement, §40-38-610. 
Assistance in applying for address, 
§40-38-604. 
Definition of application assistant, 
§40-38-601. 
Certification as program participant, 
§40-38-604. 
Cancellation. 
Grounds, §40-38-608. 
Notice, §40-38-608. 
Renewal of certification, §40-38-605. 
Defined, §40-38-601. 
Disclosure by secretary of state, §40-38-609. 
Participants provided with substitute 
address, §40-38-602. 
Permitted use, §40-38-602. 
Prohibited uses of substitute address, 
§40-38-602. 
Request that substitute address be used, 
§40-38-606. 
Withdrawal from program, §40-38-608. 
Voter registration. 
Confidentiality of registration record, 
§40-38-607. 
Deadlines for registration and absentees. 
Applicability, §40-38-607. 
Participant registration, §40-38-606. 
Substitute address. 
Application for substitute address, 
contents, §40-38-604. 
Withdrawal from program. 
Requests to withdraw, §40-38-608. 


HOME HEALTH PROVIDERS. 
Assault. 
Healthcare providers. 
Aggravated assault, enhanced sentencing 
factor, §40-35-114. 
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HOME IMPROVEMENT CONTRACTORS. 
Criminal law and procedure. 
Violations of chapter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HOMELESS. 
Sexual offender registration, verification 
and tracking. 
Homeless offenders. 
Applicability of registration requirements, 
§40-39-203. 
Reporting and verifying continuing 
accuracy of information, §40-39-204. 


HOME OWNERS ASSOCIATIONS. 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 


HOMESTEAD EXEMPTIONS. 
Inmate financial responsibility, 
§41-21-908. 
Jails and jailers. 
Inmate reimbursement to counties, 
§41-11-109. 


HOMICIDE. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Aircraft. 
Vehicular homicide. 

Aggravated vehicular homicide. 

Parole release eligibility, §40-35-501. 
Boats. 
Vehicular homicide. 

Aggravated vehicular homicide. 

Parole release eligibility, §40-35-501. 
Drugs. 
Vehicular homicide. 

Aggravated vehicular homicide. 

Parole release eligibility, §40-35-501. 
Drunkenness. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Manslaughter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Motor vehicles. 
Vehicular homicide. 

Aggravated vehicular homicide. 

Parole release eligibility, §40-35-501. 
Murder. 
First degree murder. 

Parole release eligibility, §40-35-501. 
Parole release eligibility, §40-35-501. 
Second degree murder. 

Parole release eligibility, §40-35-501. 
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HOMICIDE —Cont’d 
Murder —Cont’d 
Sentencing. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Three strikes. 
Repeat violent offenders. 
Offenses classified as violent offenses, 
§40-35-120. 
Three strikes. 
Repeat violent offenders. 
Offenses classified as violent offenses, 
§40-35-120. 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 
Parent and child. 
Child victim. 
Grief counseling. 
Right of parents to reimbursement, 
§40-38-104. 
Sentencing. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Victims’ rights. 
Homicide cases, use of photograph of victim 
while alive, §40-38-103. 
Voluntary manslaughter. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HOMOSEXUAL ACTS. 
Consensual sexual penetration with 
person of same gender. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HOSPITALS. 
Assault. 
Healthcare providers. 
Aggravated assault, enhanced sentencing 
factor, §40-35-114. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Jails and jailers. 
Visits by inmates to hospitalized family 
member. 
Escort by correctional officers. 
Fees charged to inmates, §41-4-142. 


HOTELS, INNS AND OTHER 
TRANSIENT LODGING PLACES. 
Criminal law and procedure. 
Sentence and punishment, §§40-35-110 to 
40-35-112. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
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HOTELS, INNS AND OTHER 
TRANSIENT LODGING PLACES 
—Cont’d 

Theft of services. 

Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


HOUSE ARREST. 
Community corrections, §§40-36-101 to 
40-36-306. 


HOUSEHOLD GOODS. 
Criminal law and procedure. 
Unfair trade practices. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HOUSING. 
Community corrections. 
Community-based options and services. 
Notice to local law enforcement where 
housing provided for alternatively 
sentenced criminals, §40-36-302. 
Prison industries. 
Substandard housing renovation, 
§41-22-129. 
Sexual offender registration, verification 
and tracking. 
Residential restrictions, §40-39-211. 


HUMAN RIGHTS COMMISSION. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


HUMAN TRAFFICKING. 
Home address confidentiality program 
for victims, §§40-38-601 to 40-38-6183. 
Sexual offender registration, verification 
and tracking. 
Termination of registration requirement. 
Victims of human trafficking, sexual 
offenses or domestic abuse convicted 
of prostitution, §40-39-218. 
Victims. 
Home address confidentiality program for 
victims, §§40-38-601 to 40-38-613. 


HUSBAND AND WIFE. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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ICE CREAM TRUCKS. 
Sexual offender registration, verification 
and tracking. 
Prohibited employment of offenders, 
§40-39-215. 


IDENTIFICATION. 
Sexual offender registration, verification 
and tracking. 
Offender required to obtain and carry 
identification, §40-39-213. 
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IDENTIFICATION NUMBERS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


IMMIGRATION. 
Sexual offender registration, verification 
and tracking. 
Disclosure of information. 
Required disclosures, §40-39-203. 


IMMUNITY. 
Crime victims bill of rights. 
Failure by state to comply, §40-38-108. 
Municipal correctional houses. 
Liability for public service, §41-3-107. 
Sexual offender registration, verification 
and tracking. 
TBI, law enforcement, etc., immunity from 
liability, §40-39-206. 
Victims of crime. 
Bill of rights. 
Failure by state to comply, §40-38-108. 
Immunity of victim from suit for testimony 
at offender’s hearing, §40-38-303. 


IMPEACHMENT OF WITNESSES. 
Guilty verdict admissible to impeach 
truthfulness, §40-35-313. 


IMPROVEMENTS. 
Penitentiary, §41-1-109. 
Penitentiary at Petros, §41-1-120. 


INDICTMENTS. 
Copies to wardens and corrections 
department, §41-21-105. 
Waiver. 
Right of defendant to waive trial in county 
in which indictment or information is 
pending, §40-35-214. 


INDIGENT PERSONS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Prisoner litigation, §§41-21-801 to 
41-21-818. 


INDUSTRIAL LOAN AND THRIFT 
COMPANIES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


INJUNCTIONS. 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 


INJURIES. 
Penitentiary. 
Report of injuries, §41-21-220. 
Probation. 
Community work projects. 
Liability for injuries, §41-9-104. 
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INMATE FINANCIAL RESPONSIBILITY, 
§§41-21-901 to 41-21-911. 
Actions. 
Reimbursement of costs of incarceration, 
§§41-21-905, 41-21-907. 
Assets. 
Defined, §41-21-902. 
Inmate asset disclosure form, §41-21-903. 
Inmate asset report, §41-21-904. 


Investigation of inmate’s assets, §41-21-905. 


Attorney general and reporter. 
Use of remedies, interim orders and 
enforcement procedures allowed by law 
or court rule, §41-21-908. 
Child support. 
Interagency cooperation to insure child 
support obligations met, §41-21-910. 
Citation of act, §41-21-901. 
Cooperation by inmates required, 
§§41-21-906, 41-21-909. 
Definitions, §41-21-902. 
Homestead exemptions, §41-21-908. 
Investigations. 
Assets of inmates, §41-21-905. 
Costs, §41-21-909. 
Jurisdiction. 
Proceedings under provisions, §41-21-907. 
Liens. 
Reimbursement of costs of incarceration, 
§41-21-908. 
Receivers, §41-21-908. 


Reimbursement of costs of incarceration. 


Actions for, §§41-21-905, 41-21-907. 
Amount of reimbursement, §41-21-907. 
State treasurer to make determinations 
of amounts due, §41-21-909. 
Liens and other encumbrances, §41-21-908. 
Powers of attorney general and reporter, 
§41-21-908. 

Reports. 
Inmate asset report, §41-21-904. 

Title of act, §41-21-901. 

Workers’ compensation. 
Assignment of arrearages, §41-21-911. 


INSPECTIONS. 
Corrections. 
Volunteer services. 
Inspection of records, §41-10-102. 
Jails and jailers. 
Inspectors, §41-4-116. 


INSTANT MESSAGING. 
Sexual offender registration, verification 
and tracking. 
Report of changes of information to law 
enforcement agency, §40-39-203. 


INSTRUCTIONS, JURY. 
Sentencing, §40-35-201. 


INSURANCE. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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INSURANCE —Cont’d 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Penitentiary. 
Property may be insured by commissioner 
of correction, §41-1-108. 


INSURANCE COMPANIES. 
Corrections. 
Private prison contracting. 
Requirements, §41-24-107. 


INTERFERENCE WITH 
GOVERNMENTAL OPERATIONS. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


INTERLOCAL COOPERATION. 
Regional jail authorities, §41-12-121. 


INTERNET. 

Animal abuser registration, publication 
of list on bureau of investigation 
website, §§40-39-101 to 40-39-104. 

Sexual offender registration, verification 
and tracking. 

Report of changes of information to law 
enforcement agency, §40-39-203. 


INTERSTATE COMPACTS. 
Corrections. 
Interstate corrections compact, §§41-23-101 
to 41-23-104. 
Interstate furlough compact, §§41-23-201 to 
41-23-209. 


INVENTION DEVELOPMENT. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


INVESTIGATIONS. 
Corrections. 
Urinalysis drug screening program, 
§41-1-119. 
Inmate financial responsibility. 
Assets of inmates, §41-21-905. 
Costs, §41-21-909. 
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JAILS AND JAILERS. 

Accounts and accounting. 
Appropriated funds, §41-4-128. 
Sheriffs, §41-4-129. 

Administrators. 

Qualifications for jailers, §41-4-144. 
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JAILS AND JAILERS —Cont’d 
AIDS. 
Employee training in universal precaution 
from bloodborne pathogens, §41-51-101. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Appointments, §41-4-101. 
Bloodborne pathogens. 
Employee training in universal precaution 
from, §41-51-101. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Board in guarding prisoner, §41-4-120. 
Calculation of hour, day and month. 
Persons serving sentences on 
nonconsecutive days, §40-35-215. 
First hour served hour for hour, 
§40-35-216. 
Charging inmates for issued items, 
§41-4-142. 
Chemically dependent county inmates 
and prisoners. 
Intensive rehabilitation program. 
Establishment, §41-1-122. 
Cleanliness. 
Duties of jailers as to, §41-4-111. 
Confinement in jail. 
Persons confined, §41-4-103. 
Process by which prisoner committed or 
discharged. 
Filing, §41-4-106. 
Segregation of sexes, §41-4-110. 
Subsistence and bedding. 
Furnishing, §41-4-109. 
Support of prisoners, §41-4-108. 
Contempt. 
Confinement of persons committed for 
contempt, §41-4-103. 
Copayment by prisoner for medical care, 
§41-4-115. 
County mayors. 
Inspectors. 
Ex officio inspectors, §41-4-116. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Violations by sheriff or jailer, §41-4-117. 
Death of inmate family member. 
Visit by inmate to funeral home or church. 
Escort by correctional officers. 
Fees charged to inmates, §41-4-142. 
Death of persons in custody of 
department of corrections. 
Reports, §41-21-220. 
Disciplinary review board, §41-2-111. 
DNA analysis. 
Collection of biological specimens from 
inmates, §40-35-321. 
Drugs. 
Intensive rehabilitation program. 
Chemically dependent county inmates 
and prisoners, §41-1-122. 
Duties of jailers. 
Cleanliness, §41-4-111. 
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JAILS AND JAILERS —Cont’d 
Duties of jailers —Cont’d 
Correspondence and visitors, §41-4-114. 
Federal prisoners, §41-4-105. 
Inmates en route to penitentiary, §41-4-104. 
Subsistence and bedding. 
Furnishing, §41-4-109. 
Evaluation of persons confined, §41-4-103. 
Examinations. 
Physical examination of prisoners, 
§41-4-138. 
Expenses. 
Inmate reimbursement to counties, 
§§41-11-101 to 41-11-112. 
Federal prisoners. 
Duties of jailer as to, §41-4-105. 
Fees. 
Audits. 
Monthly audit of fees due on county 
prisoners, §41-4-136. 
Collection of costs from defendant. 
Refund to state of costs collected, 
§41-4-135. 
Proof, §41-4-131. 
Refund to county of fees collected from 
defendant, §41-4-137. 
Refund to state of costs collected from 
defendant, §41-4-135. 
Sheriffs, §41-4-132. 
Compliance as prerequisite to payment, 
§41-4-134. 
Filing of sheriffs bills, §41-4-133. 
Taxing, §41-4-131. 
Telephone calls by inmates from local jail or 
workhouse, §41-7-104. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Food. 
Subsistence furnished, §41-4-109. 
GED and other scholastic testing. 
Fees charged to inmates, §41-4-142. 
Guards. 
Board in guarding prisoner, §41-4-120. 
Compensation, §41-4-119. 
Employment, §41-4-118. 
Qualifications for jailers, §41-4-144. 
Health. 
Copayment by prisoner for medical care, 
§41-4-115. 
Medical care of prisoners, §41-4-115. 
Hepatitis B. 
Employee training in universal precaution 
from bloodborne pathogens, §41-51-101. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
HIV. 
Employee training in universal precaution 
from bloodborne pathogens, §41-51-101. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Hospital visits. 
Escort by correctional officers. 
Fees charged to inmates, §41-4-142. 
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JAILS AND JAILERS —Cont’d 
Inmate reimbursement to counties. 
Amount, §41-11-108. 
Applicability of chapter, §41-11-112. 
Authority to seek, §41-11-103. 
Citation of chapter, §41-11-101. 
Civil actions, §41-11-107. 
Jurisdiction, §41-11-108. 
Venue, §41-11-108. 
Cooperation by judge and sheriff, 
§41-11-110. 
County jail defined, §41-11-102. 
Denial of certain privileges prohibited, 
§41-11-104. 
Development district, §41-11-112. 
Disposition of funds, §41-11-111. 
Failure of inmate to provide information. 
Denial of certain privileges prohibited, 
§41-11-104. 
Homestead exemption, §41-11-109. 
Investigation of reports, §41-11-106. 
Receivers, §41-11-108. 
Reporting of inmates and financial and 
other information, §41-11-105. 
Short title, §41-11-101. 
Inspectors. 
Appointment, §41-4-116. 
County mayors. 
Ex officio inspector, §41-4-116. 
Duties, §41-4-116. 
Reports, §41-4-116. 
Institutional disciplinary rules. 
Punishment for violations, §40-35-317. 
Interlocal agreements for joint operation 
of jails, §41-4-141. 
Joint operation of jails. 
Interlocal agreements, §41-4-141. 


Keys. 
Keeping at jail, §41-4-112. 
Mail. 
Correspondence, §41-4-114. 
Maintenance. 
Reduction of sentence for inmate labor, 
§41-2-146. 


Medical care for inmates. 
Copayment, §41-4-115. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Violations by sheriff or jailer, §41-4-117. 
Nighttime. 
Guard on duty at night, §41-4-113. 
Nonconsecutive day sentences. 
Calculation of service of hour, day and 
month, §40-35-215. 
First hour served hour for hour, 
§40-35-216. 
Prisons and prisoners. 
State prisoners. 
Payments to county or municipality for 
keeping, §41-4-139. 
Qualifications for jailers, §41-4-144. 
Regional jail authorities, §§41-12-101 to 
41-12-124. 
Administrative officer, §41-12-108. 
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JAILS AND JAILERS —Cont’d 
Regional jail authorities —Cont’d 
Applicability of other provisions regarding 
jails, §41-12-110. 
Board of commissioners. 
Members, §41-12-106. 
Bond issues. 
Authority to issue, §41-12-115. 
Enforcement of holder’s rights, 
§41-12-115. 

Tax exemption, §41-12-115. 
Competitive bidding policy, §41-12-118. 
Condemnation, power of, §41-12-111. 
Conflicts of interest of personnel, 

§41-12-113. 
Construction with other laws, §41-12-123. 
County correctional incentives, program 
participation, §41-8-118. 
Creation, §41-12-105. 
Definitions, §41-12-104. 
Dissolution by joint certificate, §41-12-116. 
Entities wishing to become members, 
§41-12-107. 
Executive director, §41-12-108. 
Interlocal cooperation act applicability, 
§41-12-121. 
Liberal construction of provisions, 
§41-12-124. 
Location of facility in non-participating 
governmental entity, §41-12-111. 
Open meetings law, applicability, 
§41-12-119. 
Powers, §41-12-109. 
Participating entities’ powers, §41-12-112. 
Supplemental to powers conferred by 
other laws, §41-12-117. 
Property rights, §41-12-111. 
Public and governmental body, §41-12-102. 
Purpose of authority, §41-12-103. 
Records, public access, §41-12-122. 
Resolution for creation, §41-12-105. 
Superintendent to administer jails, 
§41-12-114. 
Tax exemptions, §41-12-102. 
Bond issues, §41-12-115. 
Title of act, §41-12-101. 
Tort liability provisions, applicability, 
§41-12-120. 
Transfer of employees, §41-12-105. 
Withdrawal of member, §41-12-107. 
Reimbursement. 
Inmate reimbursement to counties, 
§§41-11-101 to 41-11-112. 
Release. 
Calculating release eligibility status, 
§40-35-501. 
Grounds for denying release status, 
§40-35-503. 
Removal of prisoners to penitentiary, 

§41-4-104. 

Inmates en route to penitentiary. 

Duties of jailer as to, §41-4-104. 

Removal of prisoners to sufficient jail, 

§§41-4-121 to 41-4-127. 

Authorized, §41-4-121. 
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JAILS AND JAILERS —Cont’d 
Removal of prisoners to sufficient jail 
—Cont’d 
Commitment to nearest sufficient jail, 
§41-4-121. 
Continuing review of orders under 
provisions, §41-4-121. 
Counties having no jail. 
Transportation appropriations by, 
§41-4-127. 
Expenses. 
Allowance, §41-4-124. 
Proof of costs, §41-4-125. 
Guards. 
Allowance for additional guards, 
§41-4-126. 
Authorized, §41-4-122. 
Expenses. 
Allowance, §41-4-124. 
Order for removal, §41-4-121. 
Redelivery to place of trial, §41-4-123. 
Sheriffs. 
Authority, §41-4-121. 
Expenses. 
Allowance, §41-4-124. 
Guards. 
Employment, §41-4-122. 
Reports. 
Violence within correctional facilities, 
§41-21-408. 
Roadwork by jail prisoners, §§41-22-301 to 

41-22-309. 

Construction and interpretation. 

Provisions supplemental to workhouse 

provisions, §41-22-308. 
Contracts. 
Board to enter into contracts, §41-22-301. 
Promptness in entering into contracts, 
§41-22-302. 
Provisions and restrictions, §41-22-303. 
Credit against fines and costs. 
Amount credited, §41-22-304. 
Guards. 

Compensation, §41-22-307. 

Selection and equipping, §41-22-303. 

Supervision by guard, §41-22-306. 

Hours of work, §41-22-304. 
Joint action by counties, §41-22-309. 
Refusal to work. 
Punishment, §41-22-305. 
Workhouses. 
Provisions supplemental to workhouse 
provisions, §41-22-308. 
Schools and education. 
GED and other scholastic testing. 

Fees charged to inmates, §41-4-142. 
Segregation of sexes, §41-4-110. 
Self-inflicted wounds by inmate to 

escape labor, §41-21-405. 
Sentencing reform act. 

General provisions, §§40-35-101 to 
40-35-505. 
Local jail or workhouse. 

Eligibility, §40-35-314. 
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JAILS AND JAILERS —Cont’d 

Sentencing reform act —Cont’d 

Local jail or workhouse —Cont’d 

Furloughs. 

Jurisdiction of sentencing court to 
grant, §40-35-316. 

Jurisdiction of sentencing court. 
Granting of furloughs, §40-35-316. 
Ordering of work release, §40-35-315. 

Transfer for violation of rules, §40-35-314. 

Work program participation, §40-35-314. 

Work release. 

Jurisdiction of sentencing court to 
order, §40-35-315. 

Sexual offenders. 

Trusty status prohibited, §41-51-104. 

Sheriffs. 

Accounts and accounting, §41-4-129. 

Appointment of jailers, §41-4-101. 

Custody of jail and prisoners, §41-4-101. 

Delivery of jail and prisoners to successor 
in office, §41-4-102. 

Fees, §41-4-132. 

Compliance as prerequisite to payment, 

§41-4-134. 

Filing of sheriffs bills, §41-4-133. 

Guards. 

Employment of guard, §41-4-118. 

Physical examination of prisoners, 
§41-4-138. 

Standards. 

Prescribed by Tennessee Corrections 
Institute, §41-4-140. 

Telephone calls by inmates from local 
jail or workhouse. 

Fee, §41-7-104. 

Tennessee Corrections Institute. 

Inspections, §41-4-140. 

Powers and duties generally, §41-4-140. 

Standards prescribed by institute, 
§41-4-140. 

Extension of time to bring facility into 

compliance, §41-4-140. 

Transfer of prisoners. 

Removal to sufficient jail, §§41-4-121 to 
41-4-127. 

Vaccination of employees as precaution 
against bloodborne pathogens, 
§41-51-101. 

Violence within correctional facilities. 

Reports, §41-21-408. 

Visitation, §41-4-114. 

Weekend sentences. 

Calculation of hour, day and month for 
persons serving sentence on 
nonconsecutive days, §40-35-215. 

First hour served hour for hour, 

§40-35-216. 

Women. 

Segregation of sexes, §41-4-110. 

Work-related programs. 

Eligibility, §41-2-147. 

Escape from work details. 

Report on prisoners escaping from work 

details, §41-4-143. 
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JAILS AND JAILERS —Cont’d 
Work release, §§41-2-127 to 41-2-132. 


JOYRIDING. 
Unauthorized use of automobiles and 
other vehicles. 
Punishment generally, §§40-35-110 to 
40-35-112. 


JUDGES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


JUDGMENTS AND DECREES. 
Criminal law and procedure. 
Contents of judgment of conviction, 
§40-35-209. 
Finality, §40-35-319. 
Return to sentencing court, information 
incomplete, §40-35-209. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Uniform judgment document. 
Promulgation, §40-35-209. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Restitution. 
Conversion of restitution order into civil 
judgment. 
Unpaid restitution owed victim of crime, 
§§40-35-304, 40-38-102. 
Satisfaction of judgments. 
Property of prisoners. 
Funds subject to satisfaction of fines and 
cost against inmate, §41-21-217. 
Sentencing. 
Contents of judgment of conviction, 
§40-35-209. 
Finality of judgment, §40-35-319. 
Victims of crime. 
Conversion of restitution order into civil 
judgment. 
Unpaid restitution owed victim of crime, 
§§40-35-304, 40-38-102. 


JUDICIAL ADMISSIONS. 
Plea of guilty admissible under evidence 
in civil trial as, §40-35-313. 


JUDICIAL SALES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


JUNK DEALERS. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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JUNKYARDS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


JURISDICTION. 
Inmate financial responsibility. 
Proceedings under provisions, §41-21-907. 
Probation. 
Probation authorized outside jurisdiction of 
court, §40-35-309. 
Transfer or retention of jurisdiction, 
§40-35-309. 
Sentencing. 
Retention of court’s jurisdiction during 
sentence, §40-35-212. 


JURY. 
Criminal cases. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Verdict. 
Guilty verdict by judge or jury. 
Admissible in civil trial, §40-35-3138. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Instructions. 
Sentencing. 
Instructing jury on possible sentences, 
§40-35-201. 
Parole considerations. 
Instructing jury on possible sentences, 
§40-35-201. 
Selection of jurors. 
Home address confidentiality program. 
Exemption of participants from jury duty, 
§40-38-607. 


JUVENILE PROCEEDINGS. 
Youth services officer. 
Aggravated assault, enhanced factor at 
sentencing. 
Victim of assault youth services officer, 
§40-35-114. 
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KEYS. 
Jail. 
Keys to be kept at jail, §41-4-112. 


KIDNAPPING. 
Aggravated kidnapping. 
Especially aggravated kidnapping. 
Sentencing. 
Three strikes. 
Offenses classified as violent offense, 
§40-35-120. 
Three strikes. 
Offenses classified as violent offenses, 
§40-35-120. 
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Parole release eligibility. 
No eligibility, §40-35-501. 
Probation. 
Ineligibility on conviction, §40-35-303. 


Revocation of bail on conviction, §40-35-116. 


Sentencing. 
Probation, ineligibility, §40-35-303. 
Three strikes. 
_ Repeat violent offenders. 
Offenses classified as violent offenses, 
§40-35-120. 
Bail and recognizance. 
Aggravated kidnapping. 
Revocation of bail on conviction, 
§40-35-116. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Parole. 
Especially aggravated or aggravated 
kidnapping. 
No release eligibility, §40-35-501. 
Probation. 
Aggravated kidnapping. 
Ineligibility, $40-35-303. 
Sentencing. 
Aggravated kidnapping. 
Probation, ineligibility, §40-35-303. 
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LABELS. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


LANDLORD AND TENANT. 
Sexual offender registration, verification 
and tracking. 
Residential restrictions, §40-39-211. 


LANDSCAPE ARCHITECTS. 
Criminal law and procedure. 

Violations of provisions. 

Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 

Misdemeanors. 

Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 


LAND SURVEYORS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


LARCENY. 
Theft of property. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


LAWSUITS BY INMATES. 
Prisons and prisoners, §§41-21-801 to 
41-21-818. 


LEASES. 

Criminal law and procedure. 
Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 

Motor vehicles. 

Fraudulent transfer of motor vehicle. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


LEGISLATIVE GUIDELINES FOR 
CORRECTIONAL POLICY. 
General provisions, §§41-1-401 to 41-1-413. 


LIBRARIES. 
Sexual offender registration, verification 
and tracking. 
Public library, restriction of access to, 
§40-39-216. 


LICENSE PLATES. 
Manufacturers. 
Prison industries, §§41-22-125, 41-22-126. 
Prison industries. 
Manufacture of license plates, §§41-22-125, 
41-22-126. 


LICENSES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Sexual offender registration, verification 
and tracking. 
Disclosure of information. 
Required disclosures, §40-39-203. 


LIE DETECTORS. 
Prisons and prisoners. 
Employees. 
Contraband. 
Searches of employees for contraband. 
Discipline of prison employees for 

failing or refusal to take 
polygraph, §41-1-102. 


LIENS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Inmate financial responsibility. 
Reimbursement of costs of incarceration, 
§41-21-908. 
Motor vehicles. 
Fraudulent transfer of motor vehicle. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
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LIFE IMPRISONMENT. LIVESTOCK. 
Three strikes. Misdemeanors. 


Repeat violent offenders. 
Life imprisonment without possibility of 
parole, §40-35-120. 


LIMING MATERIALS. 
Criminal law and procedure. 
Violations of provisions. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


LIMITATION OF ACTIONS. 
Claim against state or political 
subdivision. 

Medical care for inmates. 

Time for filing expense reimbursement 
claim, §41-4-115. 
Corrections. 
Medical care for inmates. 
Time for filing expense reimbursement 
claim, §41-4-115. 
Sexual offender registration, verification 
and tracking. 

Victims of human trafficking, sexual 
offenses or domestic abuse convicted of 
prostitution. 

Petition for termination of registration 
requirement, waiting period for 
refiling after denial, §40-39-218. 


LIQUEFIED PETROLEUM GAS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentencing and punishment generally, 
§§40-35-110 to 40-35-112. 


LIQUIDATED DAMAGES. 
Corrections. 
Private prison contracting. 
Contract disincentives, §41-24-103. 


LITTER. 
Criminal law and procedure. 
Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 

Grants. 
Workhouses. 
Road work. 

Grants by commissioner of 
transportation for litter abatement, 
§41-2-123. 

Misdemeanors. 
Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 

Workhouses. 
Road work. 
Collection of litter and trash by felons 
and other prisoners, §41-2-123. 
Grants by commissioner of transportation 
for litter abatement, §41-2-123. 
Work release program. 
Litter removal program, §41-2-149. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


LOANS. 
Counties. 
Correctional incentives. 
Loans to counties by state funding board, 
§41-8-109. 
County’s failure to remit, §41-8-112. 
Repayment of loans, §41-8-112. 
Failure to remit, §41-8-112. 
Restrictions, §41-8-109. 


LOBBYING. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


LOCAL DEVELOPMENT AUTHORITY. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


LOCAL GOVERNMENTS. 
Criminal law and procedure. 
Buildings. 
Residential building and maintenance 
contractors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Buildings. 
Residential building and maintenance 
contractors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


LOTTERIES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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MAIL. 

Jails and jailers. 
Correspondence, §41-4-114. 

Prisons and prisoners. 
Censorship, §41-21-205. 


MAIL ORDER BUSINESSES. 
Prison industries. 
State departments and agencies. 
Purchase of articles by public agencies. 
Catalogue of products, §41-22-122. 
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MALICIOUS DESTRUCTION OF 
PROPERTY. 
Sentence and punishment. 
Generally, §§40-35-110 to 40-35-112. 
Vandalism. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


MANSLAUGHTER. 
Voluntary manslaughter. 
Sentence and punishment. 
Generally, §§40-35-110 to 40-35-112. 


MANUFACTURED HOMES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


MANUFACTURERS. 
Criminal law and procedure. 
Sanitation requirements. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Prison industries, §§41-22-101 to 41-22-414. 


MARIJUANA. 
Dogs. 
Use of dogs for detecting marijuana and 
other drugs. 
Prisons and prisoners, §41-1-118. 
Prisons and prisoners. 
Dogs for detecting marijuana and other 
drugs, §41-1-118. 


MARRIAGE. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


MASSAGE. 
Criminal law and procedure. 
Erogenous areas. 
Exposure and fondling. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


MASS GATHERINGS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


MEAT AND MEAT PRODUCTS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment. 
Generally, §§40-35-110 to 40-35-112. 


MECHANICS’ AND MATERIALMEN’S 
LIENS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
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MEDICAL LABORATORIES. 
Criminal law and procedure. 
Violations of chapter. ‘ 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


MEDICAL RECORDS. 
Criminal law and procedure. 
Violations of provisions. , 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


MEDICINE. 
Experiments. 
Medical experiments. 
Prisons and prisoners, §§41-21-601 to 
41-21-607. 


MEGAN’S LAW. 
Sexual offender registration, verification 
and tracking. 
Community notification system, §40-39-217. 


MEMBERSHIP CAMPING ACT. 
Criminal law and procedure. 
Violations of provisions. 


Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


MENTAL HEALTH. 
Commitment. 

Prisons and prisoners. 

Mental illness or serious emotional 
disturbance posing substantial 
likelihood of serious harm of persons 
scheduled for release. 

Complaint for judicial commitment, 
§41-21-223. 
Criminal law and procedure. 

Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 

Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Jails and jailers. 
Qualifications for jailers, §41-4-144. 
Penitentiary. 
Psychological care, §41-21-204. 
Prisons and prisoners. 

Mental illness or serious emotional 
disturbance posing substantial 
likelihood of serious harm of persons 
scheduled for release. 

Complaint for judicial commitment, 
§41-21-223. 

Workhouses. 

Transfer to state psychiatric hospital, 

§41-2-122. 


MENTAL HEALTH FACILITIES. 
Assault. 
Healthcare providers. 
Aggravated assault, enhanced sentencing 
factor, §40-35-114. 
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MENTAL HEALTH FACILITIES —Cont’d 
Commitment. 
Prisons and prisoners. 

Mental illness or serious emotional 
disturbance posing substantial 
likelihood of serious harm of persons 
scheduled for release. 

Complaint for judicial commitment, 
§41-21-223. 


METHAMPHETAMINE. 
Manufacturing, delivering, selling or 
possession. 
Parole release eligibility, §40-35-501. 


METROPOLITAN GOVERNMENT. 
Criminal law and procedure. 
State offenses. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sentence and punishment. 
State offenses. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


Sexual offender registration, verification - 


and tracking. 
Community notification system. 
Local government authority to establish 
community notification system, 
§40-39-217. 


MILITARY AFFAIRS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


MILLS. 
Obstruction of navigable waters. 
Punishment generally, §§40-35-110 to 
40-35-112. 


MINES AND MINERALS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Prison industries. 
Grading of railroads into state mines, 
§41-22-104. 
Reports by mining engineer, §41-22-107. 
Sale of coal. 
Contracts, §41-22-105. 


MINES AND MINERALS —Cont’d 
Prison industries —Cont’d 
Sale of coal —Cont’d 
Restriction on sales, §41-22-106. 
Violations, §41-22-106. 
Settlement of mining accounts, §41-22-107. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


MINORITY OWNED BUSINESSES. 
Criminal law and procedure. 
Set-aside programs. 
Punishment generally, §§40-35-110 to 
40-35-112. 


MINORS. 
Criminal law and procedure. 
Rape. 
Rape of a child. 
Sentencing of child rapist. 
Three strikes, §40-35-120. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Drugs. 
Enhanced sentencing factors. 
Selling to, giving or exchanging with 
minor, §40-35-114. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Prisons and prisoners. 
Inmate participation in medical 
experiments. 
Participation of minors prohibited, 
§41-21-606. 
Visitation of prisoners. 
Children of prisoner visiting, §41-21-243. 
Rape. 
Rape of a child. 
Aggravated rape of child. 
DNA analysis. 
Collection of specimen on conviction, 
§40-35-321. 
No release eligibility, $40-35-501. 
Parole not available for certain 
offenses, §40-35-501. 
Sentencing of child rapist. 
Three strikes. 
Offenses classified as violent offenses, 
§40-35-120. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Sexual exploitation of children. 
Aggravated sexual exploitation. 
Three strikes. 
Repeat violent offenders. 
Offenses classified as violent, 
§40-35-120. 
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MINORS —Cont’d 
Sexual exploitation of children —Cont’d 
Especially aggravated sexual exploitation. 
Three strikes. 
Repeat violent offenders. 
Offenses classified as violent, 
§40-35-120. 
Parole. 
No release eligibility, §40-35-501. 
Probation, ineligibility, §40-35-303. 
Sexual offender registration, verification 
and tracking. 
Generally, §§40-39-201 to 40-39-218. 
Offender prohibited from residing with or 
being alone with minor, §40-39-211. 


MISCARRIAGES. 
Attempts to procure criminal 
miscarriage. 
Punishment generally, §§40-35-110 to 
40-35-112. 


MISDEMEANORS. 
Class A misdemeanors. 
Sentencing reform act. 
Classification of offenses, §40-35-110. 
General provisions, §§40-35-101 to 
40-35-505. 
Sentencing alternatives, §40-35-104. 
Terms of imprisonment and fines, 
§40-35-111. 
Class B misdemeanors. 
Sentencing reform act. 
Classification of offenses, §40-35-110. 
General provisions, §§40-35-101 to 
40-35-505. 
Sentencing alternatives, §40-35-104. 
Terms of imprisonment and fines, 
§40-35-111. 
Class C misdemeanors. 
Sentencing reform act. 
Classification of offenses, §40-35-110. 
General provisions, §§40-35-101 to 
40-35-5085. 
Sentencing alternatives, §40-35-104. 
Terms of imprisonment and fines, 
§40-35-111. 
Fines. 
Sentencing reform act, §40-35-111. 
Firearms and other weapons. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Home address confidentiality program. 
Prohibited acts. 
Criminal enforcement, §40-38-610. 
Inmate participation in medical 
experiments. 
Violations of provisions, §41-21-607. 
Jails and jailers. 
Qualifications for jailers. 
Hiring or paying unqualified jail 
personnel, §41-4-144. 
Violations by sheriff or jailer, §41-4-117. 
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MISDEMEANORS —Cont’d 
Prison industries. 
Sale of coal. ry 
Violations of provisions, §41-22-106. 
Sale of products. 
Open market. 
Sale of prison-made goods in open 
market prohibited, §41-22-116. 
Prisons and prisoners. 
Medical experiments. 
Use of inmates, §41-21-607. 
Probation. 
Considerations in granting, §40-35-303. 
Sentencing. 
Authorized terms of imprisonment and 
fines, §40-35-111. 
Classification of offenses, §40-35-110. 
Felons sentenced as misdemeanants, 
§40-35-211. 
Hearings. 
Separate hearings. 
Authority of court to conduct, 
§40-35-302. 
Probation, §40-35-302. 
Rehabilitative program credits, §40-35-302. 
Sentence ranges, §40-35-112. 
Work release, furlough, etc. 
Eligibility, §40-35-302. 
Sexual offender registration, verification 
and tracking. 
Prohibited acts of offenders, §40-39-215. 
Satellite-based monitoring of serious and 
violent sex offenders. 
Tampering with, removing or vandalizing 
device, §40-39-304. 
Terms of imprisonment. 
Sentencing reform act, §40-35-111. 


MISSING PERSONS. 
Absconding prisoners. 
Warrant to retake. 


Commissioner of correction may issue, 
§41-1-117. 


MITIGATION OF SENTENCE. 
Especially mitigated offender. 
Defined, §40-35-109. 
Sentencing alternatives, §40-35-104. 
Sentencing hearing, §40-35-209. 
Misdemeanor sentencing, §40-35-302. 
Mitigating factors, §40-35-113. 
Appeal of sentence, §40-35-401. 
Imposition of sentence, §40-35-210. 
Presentence report, §40-35-207. 
Presentencing investigation, §40-35-205. 
Statement of enhancement and mitigating 
factors, §40-35-202. 


MODULAR BUILDING UNITS. 
Misdemeanors. 
Violations of provisions. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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MOISTURE-MEASURING DEVICES. 
Misdemeanors. 

Violations of provisions. 

Punishment generally, §§40-35-110 to 
40-35-112. 

Violations of provisions. 

Punishment guidelines generally, 

§§40-35-110 to 40-35-112. 


MONEY ORDERS. 
Misdemeanors. 
Issuers. 
Violations of provisions. 
Punishment generally, §§40-35-110 to 
40-35-112. 


MORTGAGES AND DEEDS OF TRUST. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


MOTOR CARRIERS. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


MOTORCYCLES. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


MOTORIZED BICYCLES. 
Misdemeanors. 
Equipment. 
Punishment generally, §§40-35-110 to 
40-35-112. 


MOTOR VEHICLE FINANCIAL 
RESPONSIBILITY. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


MOTOR VEHICLES. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Alcoholic beverages. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 


Parole release eligibility, §40-35-501. 


Burglary and related offenses. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Carjacking. 
Parole release eligibility, §40-35-501. 
Corrections. 
Volunteer services. 
Use of state vehicles, §41-10-104. 
Criminal law and procedure. 
Carjacking. 
Parole release eligibility, §40-35-501. 


MOTOR VEHICLES —Cont’d 
Criminal law and procedure —Cont’d 
Fraudulent transfer of motor vehicle. 

Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Drugs. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Felonies. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Fraud. 
Fraudulent transfer of motor vehicle. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Habitual offenders. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Homicide. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Intoxication. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 
Leases. 
Fraudulent transfer of motor vehicle. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Liens. 
Fraudulent transfer of motor vehicle. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Security interest. 
Fraudulent transfer of motor vehicle. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
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MOTOR VEHICLES —Cont’d 
Theft. 
Fraudulent transfer. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 


MUNICIPAL CORPORATIONS. 
Criminal law and procedure. 
Sentence and punishment. 

Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 

Immunity for public service of municipal 

offenders, §41-3-107. 

Road work. 
Prisons and prisoners. 

Use of prisoners by municipalities within 
county, §41-2-123. 

Sexual offender registration, verification 
and tracking. 
Community notification system. 

Local government authority to establish 
community notification system, 
§40-39-217. 

Workhouses. 
Road work. 

Use of prisoners by municipalities within 

county, §41-2-123. 


MUNICIPAL CORRECTIONAL HOUSES. 
Community corrections. 
General provisions, §§40-36-101 to 
40-36-306. 
Counties. 
Correctional incentives, §§41-8-101 to 
41-8-118. 
Disorderly conduct. 
Detention of prisoners until fines and costs 
paid, §§41-3-104, 41-3-105. 
Earnings of prisoners. 
Holding for safekeeping, §41-3-103. 
Fines and costs. 
Detention until fines and costs paid, 
§§41-3-104, 41-3-105. 
Prisoners becoming disorderly. 
Punishment, §41-3-102. 
Refusal by prisoner to work. 
Punishment, §41-3-102. 
Immunity for public service, §41-3-107. 
Inmate labor for private purposes, 
§41-3-106. 
Charitable organization or nonprofit 
organization, §41-3-106. 
Penalties. 
Inmate labor for private purposes, 
§41-3-106. 
Public service, §41-3-107. 
Towns. 
Power to provide, §41-3-101. 
Travel restrictions, §41-3-106. 
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MURDER. 
Bail and recognizance. 
First degree murder. : 
Revocation of bail on conviction, 
§40-35-116. 
Felonies. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
First degree murder. 
Parole release eligibility, §40-35-501. 
Revocation of bail on conviction, §40-35-116. 
Sentencing. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 
Parole release eligibility, §40-35-501. 
Second degree murder. 
Parole release eligibility, §40-35-501. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sentencing. 
First degree murder. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Three strikes. 
Repeat violent offenders. 
Offenses classified as violent, 
§40-35-120. 
Three strikes. 
Repeat violent offenders. 
Offenses classified as violent, §40-35-120. 
Victims’ rights. 
Homicide cases, use of photograph of victim 
while alive, §40-38-103. 
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NAMES. 
Criminal law and procedure. 
Property right in use of name. 
Unauthorized use. 
Punishment generally, §§40-35-110 to 
40-35-112. 


NEGLIGENCE. 
Criminal law and procedure. 
Criminal negligence. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Homicide. 
Criminally negligent homicide. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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NEGOTIABLE INSTRUMENTS. 
Fraud and deceit. 
Theft. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


NEIGHBORHOOD PROTECTION ACT. 
Preventing certain offenders from 
entering residential area, §40-35-123. 


NOISE. 
Criminal law and procedure. 
Disorderly conduct. 
Unreasonable noise preventing others 
from carrying on lawful activities. 
Punishment generally, §§40-35-110 to 
40-35-112. 


NOLO CONTENDERE. 
Birth control, sterilization or family 
planning. 

Conditioning sentence, plea agreements or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Prohibition, §40-35-217. 


NONRESIDENTS. 
Pardons. 
Release of inmate, §41-21-224. 
Parole. 
Release of inmate, §41-21-224. 
Probation. 
Victim notice that defendant eligible for 
probation, §40-35-303. 
Repeat violent offenders. 
District attorney general to file statement, 
§40-35-120. 
Sentencing. 
Enhanced punishment. 
Notice of intent to seek enhanced 
punishment, §40-35-202. 
Repeat violent offender. 
District attorney general to file 
statement, §40-35-120. 
Victims of crime. 
Defendant’s eligibility for probation, 
§40-35-303. 
Notice of inmate’s release, §41-21-240. 
Work release or furlough of dangerous 
inmates, §41-21-239. 


NOTARIES PUBLIC. 
Criminal law and procedure. 
Expiration of commission. 
Indicated on instruments. , 
Punishment generally, §§40-35-110 to 
40-35-112. 


NOTICE. 
Corrections. 
Interstate corrections compact. 
Commissioner of correction. 
Notice of proposed transfer, §41-23-104. 
Criminal law and procedure. 
Victims of crime. 
Probation eligibility of defendant, 
§40-35-303. 


INDEX 


NOTICE —Cont’d 
Home address confidentiality program. 
Certification as program participant. 
Cancellation, §40-38-608. 
Change of participant’s address, §40-38-605. 
Pardons. 
Release of inmate, §41-21-224. 
Parole. 
Release of inmate, §41-21-224. 
Probation. 
Victim notice that defendant eligible for 
probation, §40-35-303. 
Release of certain felons from 
correctional facilities, §41-21-242. 
Repeat violent offenders. 
District attorney general to file statement, 
§40-35-120. 
Sentencing. 
District attorney general to file statement, 
§40-35-120. 
Enhanced punishment. 

Notice of intent to seek enhanced 

punishment, §40-35-202. 
Sexual offender registration, verification 
and tracking. 
Community notification system, §40-39-217. 
Victims of crime. 
Defendant’s eligibility for probation, 
§40-35-303. 
Notice of inmate’s release, §§40-38-103, 
41-21-240. 
Proceedings and occurrences, §§40-38-110, 
40-38-111. 
Rights conferred on victims, §40-38-111. 
Statewide automated victim information 
and notification system, §§40-38-501 to 
40-38-506. 

Allocation of funds for defrayal of 
computer-related expenses, 
§40-38-506. 

Attached to sheriffs association, 
§40-38-502. 

Creation, §40-38-501. 

Funding, §40-38-504. 

Grant to support implementation and 
management, §40-38-505. 

Informing victims about, §40-38-118. 

Purpose of system, §40-38-503. 

Work release or furlough of dangerous 

inmates, §41-21-239. 


NUISANCES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 


NURSES. 
Assault. 

Healthcare providers. 

Aggravated assault, enhanced sentencing 
factor, §40-35-114. 

Misdemeanors. 

Punishment generally, §§40-35-110 to 

40-35-112. 
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NURSING HOMES. 
Criminal law and procedure. 
Unlicensed operation. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sexual offender registration, verification 
and tracking. 
Reporting and verifying continuing 
accuracy of information. 
Exemption of nursing home residents, 
§40-39-204. 
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OATHS. 
Penitentiary. 
Officers and employees, §41-1-103. 
Workhouses. 
Commissioners. 
Oath of office, §41-2-104. 
Superintendent. 
Oath of office, §41-2-107. 


OBSCENITY. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


OBSTRUCTION OF JUSTICE. 
Felonies. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


OCCUPATIONAL AND PHYSICAL 
THERAPISTS. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


OCCUPATIONAL SAFETY AND HEALTH. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


OIL AND GAS. 
Violations of chapter. 
Punishment generally, §§40-35-110 to 
40-35-112. 


OPEN MEETINGS LAW. 
Regional jail authorities. 
Governmental body for purposes of 
provisions, §41-12-119. 
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ORPHAN ASYLUMS. 
Criminal law and procedure. 
Interference with children. , 
Penalties generally, §§40-35-110 to 
40-35-112. 
Prison industries. 
Release program facilities near orphanages. 
Restrictions on, §41-22-128. 


OSTEOPATHIC PHYSICIANS. 
Assault. 
Healthcare providers. 
Aggravated assault, enhanced sentencing 
factor, §40-35-114. 
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PAINT. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PARAMEDICS. 
Aggravated assault, enhanced factor at 
sentencing. 
Victim of assault paramedic, §40-35-114. 


PARDONS. 
Notice of release of inmate, §41-21-224. 


PARENT AND CHILD. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Homicide. 
Child victim. 
Grief counseling. 
Right of parents to reimbursement, 
§40-38-104. 
Victims of crime. 
Child victim of homicide. 
Grief counseling. 
Right of parents to reimbursement, 
§40-38-104. 


PARKS AND RECREATION. 
Criminal law and procedure. 
Alcoholic beverages. 
Use in parks or recreational areas. 
Penalties generally, §§40-35-110 to 
40-35-112. 
Sexual offender registration, verification 
and tracking. 
Residential and employment restrictions, 
§40-39-211. 


PAROCHIAL SCHOOLS. 
Sexual offender registration, verification 
and tracking. 
Residential and employment restrictions, 
§40-39-211. 
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PAROLE. 
Arson. 
Aggravated arson. 
No release eligibility, §40-35-501. 
Authority to parole inmates with felony 
sentences, §40-35-503. 
Board of parole. 
Duties. 
Community corrections. 

Noncompliance with plan, §40-36-305. 

Overcrowding of prisons. 

Reduction of prison overcrowding, 
§§41-1-501, 41-1-505. 

Sexual offender registration, verification 
and tracking. 

Satellite-based monitoring of serious and 
violent sex offenders. 

Sharing criminal incident information 
among agencies and vendor, 
§40-39-306. 

Calculation of release eligibility date, 
§40-35-501. 

Conversion of fractions in calculations, 

§40-35-502. 
Career offenders. 

Release eligibility, §40-35-501. 

Child abuse and child neglect or 
endangerment. 

Aggravated child abuse. 

No release eligibility, §40-35-501. 
Correction department. 

Duties. 

Community corrections, §40-36-105. 

Noncompliance with plan, §40-36-305. 

Denial of release status. 

Grounds, §40-35-503. 

Determining release status of felons, 
§40-35-503. 
DNA analysis. 

Collection of biological specimen as 
condition for release on parole, 
§40-35-321. 

Education. 

Orientation to post-release or parole issues, 
§40-35-505. 

Educational, vocational or employment 
skills. 

Considered as factor in determining 
whether to grant parole, §40-35-503. 

Electronic monitoring and tracking. 

Satellite-based monitoring of serious and 
violent sex offenders, §§40-39-301 to 
40-39-306. 

Eligibility. 
Calculation of eligibility status, §40-35-501. 
Enhanced factors in sentencing. 

Felony committed while on parole, 
§40-35-114. 

Especially mitigated offenders. 

Release eligibility, §40-35-501. 

Hearings. 
Fitness for parole, §40-35-503. 
Kidnapping. 

Especially aggravated or aggravated 
kidnapping. 

No release eligibility, §40-35-501. 
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PAROLE —Cont’d 

Life imprisonment without possibility of 
parole. 

No release eligibility for repeat violent 

offenders, §40-35-501. 

Mental examination of persons eligible 
for parole, §41-21-222. 

Mental illness or serious emotional 
disturbance posing substantial 
likelihood of serious harm of persons 
scheduled for release. 

Complaint for judicial commitment, 

§41-21-223. 

Mitigated offenders. 

Release eligibility, §40-35-501. 

Multiple offenders. 

Release eligibility, §40-35-501. 

Murder. 

Release eligibility for first degree murders, 

§40-35-501. 
Release eligibility for second degree 
murder, §40-35-501. 

Notice of release of inmate, §41-21-224. 

Officers. 

Aggravated assault, enhanced factor at 

sentencing. 
Victim of assault probation officer, 
§40-35-114. 
Imposition of intermediate administrative 
sanctions. 
Legislative guidelines for correctional 
policy, §41-1-413. 

Orientation to post-release or parole 
issues, §40-35-505. 

Penalties. 

Violation of parole, §40-35-504. 
Presumptions. 

Felony convicts. 

Class E or nonviolent Class D convicts to 
be released upon eligibility absent 
good cause not to release, §40-35-503. 

Privilege and not right, §40-35-503. 

Range I standard offenders. 

Release eligibility, §40-35-501. 

Range II multiple offenders. 

Release eligibility, §40-35-501. 

Range III persistent offenders. 

Release eligibility, §40-35-501. 

Rape. 

No release eligibility, §40-35-501. 
Registration of parolees, §41-21-225. 
Release classification status. 

Supervised parole, §40-35-504. 

Release eligibility date, §40-35-501. 

Repeat violent offenders. 

No release eligibility, §40-35-501. 
Robbery. 

Aggravated robbery. 

Calculation of release eligibility, 
§40-35-501. 

Especially aggravated robbery. 

No release eligibility, §40-35-501. 

Roster of inmate release privileges, 
§§41-21-701 to 41-21-705. 
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PAROLE —Cont’d 
Sentencing. 
Determination of eligibility, §40-35-504. 
Enhanced factors. 
Felony committed while on probation, 
§40-35-114. 
Sex offenders. 
Aggravated rape of child. 


No parole for certain offenses, §40-35-501. 


Examination and evaluation by psychiatrist 
or psychologist, §40-35-503. 
Registration, verification and tracking of 
offenders, §§40-39-201 to 40-39-218. 
Sexual battery. 
Aggravated sexual battery. 
No release eligibility, §40-35-501. 
Sexual exploitation of children. 
No release eligibility, §40-35-501. 
Standard offenders. 
Release eligibility, §40-35-501. 
Supervised parole. 
Termination of authority, §40-35-504. 
Technical violators of parole. 
Diversion centers, §41-1-123. 
Three strikes. 
Repeat violent offenders. 
No release eligibility, §40-35-501. 
Violation of parole. 
Penalty, §40-35-504. 
Technical violators of parole. 
Diversion centers, §41-1-123. 


PASSPORTS. 
Sexual offender registration, verification 
and tracking. 
Disclosure of information. 
Required disclosures, §40-39-203. 


PAWNBROKERS. 
Criminal law and procedure. 
Stolen goods. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PECANS. 
Criminal law and procedure. 
Violations of marketing provisions. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PENALTIES. 
Municipal correctional houses. 
Inmate labor for private purposes, 
§41-3-106. 
Parole. 
Violation of parole, §40-35-504. 


PENSIONS. 
Criminal law and procedure. 
Private pensions and retirement plans. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PERJURY. 
Felonies. 


Punishment generally, §§40-35-110 to 
40-35-112. 
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PERJURY —Cont’d 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PERSONAL PROPERTY. 
Arson. 
Setting fire to personal property. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Criminal law and procedure. 
Arson. 
Setting fire to personal property. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Racketeer influenced and corrupt 
organizations. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PERSONNEL SERVICES. 
Criminal law and procedure. 
Violations of provisions. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PEST CONTROL OPERATORS. 
Criminal sanctions. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PESTICIDES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PETITIONS. 
Sexual offender registration, verification 
and tracking. 

Victims of human trafficking, sexual 
offenses or domestic abuse convicted of 
prostitution. 

Petition for termination of registration 
requirement, §40-39-218. 


PETROLEUM PRODUCTS. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


PETROLEUM UNDERGROUND 
STORAGE TANKS. 
Criminal law and procedure. 
Violations of chapter. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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PHARMACY. 

Criminal law and procedure. 

Punishment generally, §§40-35-110 to 
40-35-112. 

Robbery on premises of pharmacy to 
obtain, sell, give or exchange illegal 
drugs. 

Enhanced factors in sentencing, §40-35-114. 


PHOTOGRAPHY. 
Sexual offender registration, verification 
and tracking. 
Standardized specifications for photograph 
of offender, §40-39-208. 
Victims’ rights. 
Homicide cases, use of photograph of victim 
while alive, §40-38-103. 


PHYSICAL AND MENTAL 
EXAMINATIONS. 
Jails and jailers. 
Qualifications for jailers, §41-4-144. 


PHYSICIANS AND SURGEONS. 
Assault. 
Healthcare providers. 
Aggravated assault, enhanced sentencing 
factor, §40-35-114. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PLANNING. 
Criminal law and procedure. 
Sentence and punishment. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PLANT PESTS. 
Criminal law and procedure. 
Violations generally. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PLEA BARGAINING. 
Birth control. 

Conditioning sentence, plea agreements or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Prohibition, §40-35-217. t 
Family planning. 

Conditioning sentence, plea agreements or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Prohibition, §40-35-217. 
Sentencing reform act. 

Plea of guilty. 

Admissible in civil trial, §40-35-313. 

Repeat violent offenders. 

Three strikes, §40-35-120. 
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PLEA BARGAINING —Cont’d 
Sterilization. 

Conditioning sentence, plea agreements or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Prohibition, §40-35-217. 
Three strikes. 
Repeat violent offenders, §40-35-120. 
Victims of crime. 

Rights in connection with plea-bargaining 

process, §40-38-103. 


PODIATRISTS. 
Criminal law and procedure. 
Violations of chapter. 
Punishment generally, §§40-35-110 to 
40-35-112. 


POLICE AND OTHER LAW 
ENFORCEMENT OFFICERS. 
Aggravated assault. 
Enhanced factor at time of sentencing. 
Victim of assault while enforcement 
officer, §40-35-114. 
Community corrections. 
Community-based options and services. 
Housing provided for alternatively 
sentenced criminals. 

Notice to local law enforcement, 
§40-36-302. 

Criminal law and procedure. 
Punishment generally, §§40-35-110 to 

40-35-112. 

Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 

Obstruction of justice. 
Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 

Sexual offender registration, verification 

and tracking. 

Law enforcement agency of any institution 

of higher education. 

Defined, §40-39-202. 

Local law enforcement agencies. 
Defined, §40-39-202. 
Satellite-based monitoring of serious and 

violent sex offenders. 

Sharing criminal incident information 
among agencies and vendor, 
§40-39-306. 

Work release or furlough of dangerous 
inmates. 
Notice to police, §41-21-239. 


POLLUTION. 
Criminal law and procedure. 
Vandalism. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Vandalism. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
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POLYGRAPH EXAMINERS. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Prisons and prisoners. 
Employees. 
Contraband. 
Searches of employees for contraband. 
Discipline of prison employees for 
failing or refusal to take 
polygraph, §41-1-102. 


POPULAR NAMES OF ACTS. 
Animal Abuser Registration Act, 
§40-39-101. 
Deferred probation, §40-35-313. 
Judge Sentencing Act. 
Sentencing reform act, §40-35-101. 
Megan’s Law. 

Sexual offender registration, verification 
and tracking generally, §$40-39-201 to 
40-39-218. 

Neighborhood Protection Act. 

Preventing certain offenders from entering 

residential area, §40-35-123. 
Post-trial diversion, §40-35-313. 
Three strikes. 

Repeat violent offenders, §40-35-120. 

TRICOR. 

Tennessee rehabilitative initiative in 
correction board generally, §§41-22-401 
to 41-22-414. 


PORNOGRAPHY. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


POSTMORTEM EXAMINATIONS. 
Criminal law and procedure. 
Penalties generally, §§40-35-110 to 
40-35-112. 


POST-TRIAL DIVERSION, §40-35-313. 


PREGNANCY. 
Criminal law and procedure. 
Penalties generally, §§40-35-110 to 
40-35-112. 


PRESCRIPTIONS. 
Criminal law and procedure. 
Penalties generally, §§40-35-110 to 
40-35-112. 


PRESUMPTIONS. 
Counties housing state prisoners. 
Maximum amount received in 
reimbursement, §41-8-106. 
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PRESUMPTIONS —Cont’d 
Parole. 
Felony convicts. é 
Class E or nonviolent Class D convicts to 
be released upon eligibility absent 
good cause not to release, §40-35-503. 
Sexual offender registration, verification 
and tracking. 
Offender knowledge of requirements. 
Signature on TBI registration form 
creates, §40-39-203. 
TBI registration form. 
Signatures. 
Presumption raised by signature on 
form, §40-39-203. 


PRIOR CONVICTIONS. 
Repeat violent offenders. 
Three strikes, §40-35-120. 


PRISONER LITIGATION, §§41-21-801 to 
41-21-818. 
Affidavit of inability to pay. 
Requirements, §41-21-805. 
Applicability of part, §41-21-802. 
Claims subject to review by grievance 
committee, §41-21-806. 
Costs. 
Assessment of costs against prisoner, 
§41-21-808. 
Frivolous or malicious claims, §41-21-807. 
Definitions, §41-21-801. 
Discovery. 
Copies of documents, §41-21-810. 
Dismissal of claim, §41-21-804. 
Order of dismissal, §41-21-811. 
Frivolous claims, §41-21-804. 
Fees and costs, §§41-21-807, 41-21-808. 
Forfeit of good conduct credits, §41-21-816. 
Good conduct credits forfeited, 
§41-21-816. 
Grievance resolution system, §41-21-817. 
Hearings. 
Location, §41-21-809. 
Implementation of procedural rules, 
§41-21-818. 
Malicious claims, §41-21-804. 
Fees and costs, §§41-21-807, 41-21-808. 
Forfeit of good conduct credits, §41-21-816. 
Order of dismissal, §41-21-811. 
Preventive relief, claims for, §41-21-815. 
Promulgation of rules and regulations, 
§41-21-818. . 
Questionnaire of inmate, §41-21-813. 
Subsequent lawsuits when prior 
expenses unpaid, §41-21-812. 
Supreme court rules affecting part, 
§41-21-814. 
Venue of action, §41-21-803. 
Video communication technology for 
hearings, §41-21-809. 
PRISON INDUSTRIES, §§41-22-101 to 
41-22-414. 
Brushy Mountain property. 
Improvements and repairs, §41-22-103. 
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PRISON INDUSTRIES —Cont’d 
Budgets. 
Establishment by board, §41-22-408. 
Buildings. 
Construction of buildings on state property, 
§41-22-102. 
Inmate labor authorized, §41-22-130. 
Catalogue or mail order sales. 
State departments and agencies. 
Purchase of articles by public agencies. 
Catalogue of products, §41-22-122. 
Classification of prisoners, §41-22-118. 
Commissioner of correction. 
Powers. 
Brushy Mountain property. 
Improvements and repairs, §41-22-103. 
Construction of roads and buildings on 
state property, §41-22-102. 
Inmate labor authorized, §41-22-130. 
Grading of railroads into state mines, 
§41-22-104. 
Sale of products, §41-22-105. 
Contracts for services. 
Board authority, §41-22-408. 
Criminal law and procedure. 
Coal or coal products. 
Sale of state coal, §41-22-106. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sale of coal. 
Violations of provisions, §41-22-106. 
Sale of products. 
Open market. 
Sale of prison-made goods in open 
market prohibited, §41-22-116. 
Day care centers. 
Release program facilities near day care 
centers. 
Restrictions on, §41-22-128. 
Employment of professional and staff 
employees, §41-22-407. 
Equipment. 
Defined, §41-22-402. 
Executive director of TRICOR, 
§41-22-407. 
Housing. 
Substandard housing renovation, 
§41-22-129. 
Inmate-produced arts and crafts, 
§§41-6-301 to 41-6-303. 
Intent of general assembly, §41-22-403. 
Juvenile offenders. 
Work training programs, interagency 
agreement to provide, §41-22-413. 
Legislative intent, §41-22-403. 
License plates. | 
Machinery and equipment. 
Purchase, §41-22-125. 
Manufacture, §41-22-125. 
Purchase of license plates, §41-22-126. 
Mail order business. 
State departments and agencies. 
Purchase of articles by public agencies. 
Catalogue of products, §41-22-122. 
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PRISON INDUSTRIES —Cont’d 
Manufacturing enterprises. 
Contracts for sale or manufacture of 
products, §41-22-109. 
Control of prisoners retained by state, 
§41-22-111. 
Manufacturers for state, §41-22-110. 
Pricing of manufactured articles, 
§41-22-115. 
Mines and minerals. 
Grading of railroads into state mines, 
§41-22-104. 
Reports by mining engineer, §41-22-107. 
Sale of coal. 
Contracts, §41-22-105. 
Restriction on sales, §41-22-106. 
Violations, §41-22-106. 
Settlement of mining accounts, §41-22-107. 
Misdemeanors. 
Sale of coal. 
Violations of provisions, §41-22-106. 
Sale of products. 
Open market. 
Sale of prison-made goods in open 
market prohibited. 
Class C misdemeanor, §41-22-116. 
Monitoring prison industries operation 
and management, §41-22-408. 
Motor vehicles. 
License plates. 
Manufacture, §41-22-125. 
Purchase of license plates, §41-22-126. 
Operating plan. 
Approval by board, §41-22-408. 
Orphanages. 
Release program facilities near orphanages. 
Restrictions on, §41-22-128. 
Private enterprise cooperation. 
Restitution industries, §§41-6-203, 41-6-207. 
Public lands. 
Construction of roads and buildings on 
state property, §41-22-102. 
Inmate labor authorized, §41-22-130. 
Public works. 
City, county, municipal or state public 
works projects, §41-22-127. 
Railroads. 
Grading of railroads into state mines, 
§41-22-104. 
Raw materials. 
Defined, §41-22-402. 
Restitution industries. 
General provisions, §§41-6-201 to 41-6-207. 
Revenue generation to offset costs of 
incarceration. 
Legislative intent, §41-22-414. 
Sale of products. 
Coal, §41-22-105. 
Restrictions on sale, §41-22-106. 
Violations, §41-22-106. 
Contracts, §§41-22-105, 41-22-109. 
Open market. 
Sale of prison-made goods in open market 
prohibited, §41-22-116. 
Class C misdemeanor, §41-22-116. 
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PRISON INDUSTRIES —Cont’d 
Sale of products —Cont’d 
Open market —Cont’d 
Sale of prison-made goods in open market 
prohibited —Cont’d 
Exceptions, §41-22-116. 
Pricing of manufactured articles, 
§41-22-115. 
Proceeds. 
Dispositions, §41-22-123. 
Payment into state treasury, §41-22-105. 
Use for improvements, §41-22-124. 
Public officers and employees as 
purchasers. 
Policies as to, §41-22-116. 
Schools. 
Release program facilities near schools. 
Restrictions, §41-22-128. 
Short title. 
TRICOR inmate labor act of 1994, 
§41-22-401. 

State departments and agencies. 
Purchase of articles by public agencies. 
Catalogue of products, §41-22-122. 

Required, §41-22-119. 
Exceptions, §41-22-120. 
Failure to make required purchases, 
§41-22-121. 
State farm, §41-22-101. 
Surplus property. 

Powers and duties of board, §41-22-414. 
Training of prisoners, §41-22-118. 
TRICOR. 

Defined, §41-22-402. 

TRICOR board, §§41-22-401 to 41-22-414. 

Appointment of members by governor, 

§41-22-405. 

Budget. 

Establishment, §41-22-408. 

Committees, §41-22-409. 

Compensation. 

Service without compensation, 
§41-22-410. 
Conflicts of interest prohibited, §41-22-405. 
Contracts for sale or manufacture of 
articles manufactured in state shops, 
§41-22-109. 

Contracts for services, §41-22-408. 

Created, §41-22-404. 

Duties, §41-22-406. 

Evaluation of performance of board, 

§41-22-411. 
Executive director of TRICOR. 
Employment by board, §41-22-407. 

Expense reimbursement, §41-22-410. 

General assembly. 

Accountability of board to general 
assembly, §41-22-405. 
Juvenile offenders. 
Work training programs, interagency 
agreement to provide, §41-22-413. 
Management and operation of prison 
industries, §41-22-404. 
Meetings, §41-22-409. 
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PRISON INDUSTRIES —Cont’d 
TRICOR board —Cont’d 
Membership, §41-22-405. . 
Monitoring operation and management of 
prison industries, §41-22-408. 
Operation of state farm, §41-22-101. 
Operation plan. 
Approval by board, §41-22-408. 
Performance evaluation of board, 
§41-22-411. 
Powers, §41-22-406. 
Qualifications, §41-22-405. 
Quorum, §41-22-409. 
Removal of members, §41-22-405. 
Revenue generation to offset costs of 
incarceration. 
Legislative intent, §41-22-414. 
Roberts’ rules of order to govern meetings, 
§41-22-409. 
Sale of products to public officers and 
employees. 
Policies as to, §41-22-116. 
Status of members as volunteers, 
§41-22-412. 
Surplus property. 
Powers and duties of board, §41-22-414. 
Terms of members, §41-22-405. 
Volunteer status of board members, 
§41-22-412. 


PRISONS AND PRISONERS. 
Absconding prisoners. 
Warrant to retake. 
Issuance by commissioner, §41-1-117. 
Accounts and accounting. 
Duty of warden, §41-1-110. 
Actions. 
Commissioner of correction. 
Actions on behalf of penitentiary, 
§41-1-112. 
Protection of Brushy Mountain mines 
property and contracts, §41-1-112. 
Depositions in civil cases, §41-21-304. 
Process in civil actions, §§41-21-301 to 
41-21-3038. 
Aggravated assault, enhanced factor at 
sentencing. 
Victim of assault correctional officer, 
§40-35-114. 
AIDS. 
Employee training in universal precaution 
from bloodborne pathogens, §41-51-101. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Alcoholic beverages. 
Prohibited items, §41-1-115. 
Bibles. 
Furnishing to inmates, §41-21-211. 
Bloodborne pathogens. 
Employee training in universal precaution, 
§41-51-101. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Branch prisons, §41-1-101. 


811 


PRISONS AND PRISONERS —Cont’d 
Brushy Mountain mines. 
Protection of property and contracts. 

Commissioner of correction may bring 

actions, §41-1-112. 
Burial. 
Deceased prisoners, §41-21-221. 
Career and technical education. 
Charges assessed against inmates for 
services provided by state, §41-21-237. 
Educational and vocational training plan, 
§41-21-238. 
Sentence reduction credits. 
Participation in vocational training 
programs, §41-21-236. 
Censorship. 
Mail of inmates, §41-21-205. 
Children visiting prisoners, §41-21-243. 
Classification of prisoners, §41-21-202. 
Classification system. 
Legislative guidelines, §41-1-403. 
Cleanliness. 
Rules and regulations, §41-21-203. 
Clothing. 
Disposition, §41-21-216. 
Collections. 
Crediting collections, §41-1-110. 
New buildings or equipment from 
collections, §41-1-110. 
Surplus, §41-1-110. 
Transmittal to state treasurer, §41-1-110. 
Use of funds, §41-1-110. 
Surplus, §41-1-110. 
Warden. 
Transmittal to state treasurer, §41-1-110. 
Commissioner of correction. 
Actions. 
Powers to bring suit on behalf of 
penitentiary, §41-1-112. 
Protection of Brushy Mountain mines 
property and contracts, §41-1-112. 
Brushy Mountain mines. 
Protection of property and contracts, 
§41-1-112. 
Correctional incentives. 
Powers and duties generally, §§41-8-101 
to 41-8-118. ; 
Duties. 

Visits to penitentiary, §41-1-106. 
Insurance on property, §41-1-108. 
Reports. 

Reports to commissioner, §41-1-105. 

Report to general assembly, §41-1-114. 

Violations by officers and employees. 

Report to governor, §41-1-113. 
Road work. 
Powers and duties generally, §§41-22-201 
to 41-22-215. 
Visits by commissioner, §41-1-106. 
Witnesses. 
Power to summon and to administer 
oaths, §41-1-107. 
Construction of prison facilities. 
Legislative guidelines, §41-1-409. 
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PRISONS AND PRISONERS —Cont’d 
Contraband. 
Employees. 
Searches of employees for contraband, 
§41-1-102. 
Contracts. 
Private prison contracting, §§41-24-101 to 
41-24-119. 
Correctional personnel. 
Training of correctional personnel. 
Legislative guidelines, §41-1-407. 
Correction volunteer services. 
General provisions, §§41-10-101 to 
41-10-105. 
Counties. 
Correctional incentives, §§41-8-101 to 
41-8-118. 

Road work. 

Commissioner may contract with county 
to do road work, §41-22-207. 
Criminal law and procedure. 

Medical experiments. 

Use of inmates, §41-21-607. 

Punishment generally, §§40-35-110 to 

40-35-112. 
Dangerous inmates. 
Work release or furlough. 
Notice to law enforcement officials, 
§41-21-239. 
Dead bodies. 
Inmates effected by bloodborne pathogens, 
§41-51-103. 
Death of prisoners. 
Burial of deceased prisoners, §41-21-221. 
Examination of deceased inmate, 
§41-21-221. 

Report of deaths, §41-21-220. 
Definitions. 

Overcrowding of prisons. 

Reduction of prison overcrowding, 
§41-1-501. 

Penitentiary, §41-1-101. 

Sentence credits, §41-21-236. 
Depositions. 

Civil cases, §41-21-304. 

Criminal cases, §41-21-304. 
Disciplinary review board, §41-2-111. 
Diseases. 

Bloodborne pathogens. 

Training of employees in universal 
precaution from, §41-51-101. 
Epidemics. 
Removal of inmates in case of epidemic, 
§41-21-204. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Reception of inmates. 
Precautions against contagious disease, 
§41-21-109. 
Retention of sick inmate at expiration of 
term, §41-21-204. 
Diversion centers. 
Parole technical violators, diversion centers 
for, §41-1-123. 
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PRISONS AND PRISONERS —Cont’d 
DNA analysis. 
Collection of biological specimens for, 
§40-35-321. 
Dogs. 
Detection of drugs by dogs, §41-1-118. 
Drugs. 
Dogs for detection of drugs, §41-1-118. 
Prohibited items, §41-1-115. 
Searches of employees for contraband, 
§41-1-102. 
Urinalysis drug screening program, 
§41-1-119. 
Certain security personnel, §41-1-121. 
Early release procedure. 
Legislative guidelines, §41-1-406. 
Education. 
Charges assessed against inmates for 
services provided by state, §41-21-237. 
Educational and vocational training plan, 
§41-21-238. 
Evaluation of inmates, §41-21-226. 
Requirements as to education of inmates, 
§41-21-207. 
Sentence reduction credits. 
Participation in educational programs, 
§41-21-236. 
Employees. 
Bloodborne pathogens. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Training in universal precaution from, 
§41-51-101. 
Contraband. 
Searches of employees for contraband, 
§41-1-102. 
Defense against violence or attempt to 
escape, §41-21-401. 
Drug testing, §41-1-121. 
Oath, §41-1-103. 
Searches of employees for contraband, 
§41-1-102. 
Violations by. 
Report to governor by commissioner of 
correction, §41-1-113. 
Escape. 
Defense against attempt to escape, 
§41-21-401. 
Evidence. 
Offenses by and relating to inmates. 
Former convictions, §41-21-407. 
Family visitation, §41-21-243. 
Finance. 
Account of funds handled, §41-1-110. 
Inmate financial responsibility, §§41-21-901 
to 41-21-911. 
Furloughs. 
Dangerous inmates. 
Notice to law enforcement officials, 
§41-21-239. 
Duration, §41-21-227. 
Granting, §41-21-227. 
Inmate staff at certain minimum security 
correctional institutions, §41-21-227. 
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PRISONS AND PRISONERS —Cont’d 
Furloughs —Cont’d 
Interstate furlough compact, §§41-23-201 to 
41-23-209. 
Length. 
Maximum length, §41-21-227. 

Violation of furlough agreements. 

Warrant to retake prisoner. 
Commissioner of correction may issue, 
§41-1-117. 

Work release programs. 

Granting to inmates on work release 
programs, §41-21-227. 
Good institutional behavior. 

Prisoner litigation. 

Forfeiture of good conduct credits, 
§41-21-816. 

Sentence reduction credits, §41-21-236. 
Grievance resolution system, §41-21-817. 
Guidelines for correctional policy. 

Legislative guidelines, §§41-1-401 to 

41-1-413. 
Health. 

Daily outpatient clinic, §41-21-204. 

Epidemics. 

Removal of inmates in case of epidemic, 
§41-21-204. 

Examination of inmates, §41-21-204. 

Hospital journal, §41-21-204. 

Reception of inmates. 

Precautions against contagious disease, 
§41-21-109. 
Register of infirm inmates, §41-21-204. 
Retention of sick inmate at expiration of 
term, §41-21-204. 

Rules and regulations, §41-21-203. 
Healthcare products. 

Women incarcerated in state correctional 

facilities. 
Access to healthcare products, 
§41-21-206. 
Hepatitis B. 
Employee training in universal precaution 
from bloodborne pathogens, §41-51-101. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Highways. 
Road work. 
General provisions, §§41-22-201 to 
41-22-215. 
Jail prisoners, §§41-22-301 to 41-22-309. 
HIV. 
Employee training in universal precaution 
from bloodborne pathogens, §41-51-101. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Improvements, §41-1-109. 

Penitentiary at Petros, §41-1-120. 
Indictment copies. 

Clerk duties, §41-21-105. 

Indigent persons. 
Lawsuits by inmates, §§41-21-801 to 
41-21-818. 
Industries, §§41-22-101 to 41-22-414. 
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PRISONS AND PRISONERS —Cont’d 
Injuries. 
Report of injuries, §41-21-220. 
Inmate financial responsibility, 
§§41-21-901 to 41-21-911. 
Inmate-produced arts and crafts. 
Definitions, §41-6-302. 
Disposition of proceeds, §41-6-303. 
Purpose of part, §41-6-301. 
Insurance. 
Property may be insured by commissioner 
of correction, §41-1-108. 
Interstate furlough compact, §§41-23-201 
to 41-23-209. 
Labor of inmates. 
Prison industries, §§41-22-101 to 41-22-414. 


Lawsuits by indigent inmates, §§41-21-801 


to 41-21-818. 
Legislative guidelines for correctional 
policy, §§41-1-401 to 41-1-413. 
Local pre-release programs, §41-1-125. 
Location, §41-1-101. 
Mail. 
Censorship, §41-21-205. 
Marijuana. 
Dogs for detecting marijuana and other 
drugs, §41-1-118. 
Medical care for inmates. 
Legislative guidelines, §41-1-408. 
Medical experiments. 
Inmate participation, §§41-21-601 to 
41-21-607. 
Compensation, §41-21-603. 
Contracts. 
Agreements on contractual basis, 
§41-21-604. 
Explanation of experiment. 
Written explanation required, 
§41-21-602. 
Minors. 
Participation prohibited, §41-21-606. 
Results of experiment. 
Copies to be sent to inmate and prison 
administrator, §41-21-605. 
Violations of provisions, §41-21-607. 
Voluntary nature, §41-21-601. 
Written explanation of experiment 
required, §41-21-602. 
Mentally ill. 
Psychological care, §41-21-204. 
Minors. 
Inmate participation in medical 
experiments. 
Participation of minors prohibited, 
§41-21-606. ‘ 
Visitation of prisoners. 
Children of prisoner visiting, §41-21-243. 
Working training for juvenile offenders, 
§41-22-413. 
Misdemeanors. 
Medical experiments. 
Use of inmates, §41-21-607. 
Nonviolent offenders incarcerated 
without conviction. 
Study and audit of number, §41-21-244. 
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PRISONS AND PRISONERS —Cont’d 
Notice to law enforcement officials of 
work release or furlough of 
dangerous inmate, §41-21-239. 
Notice to victims of inmate’s release, 
§41-21-240. 
Oaths. 
Officers and employees, §41-1-103. 
Offenses by and relating to inmates, 
§§41-21-404 to 41-21-408. 
Former convictions. 
Evidence, §41-21-407. 
Penalties. 
Unauthorized means of punishment, 
§41-21-404. 
Self-inflicted wounds by inmate to escape 
labor, §41-21-405. 
Witnesses. 
Inmates as witnesses against each other, 
§41-21-406. 
Officers. 
Defense against violence or attempt to 
escape, §41-21-401. 
Oath, §41-1-103. 
Reports to commissioner, §41-1-105. 
Violations by. 
Report to governor by commissioner of 
correction, §41-1-113. 
Out-of-state prisoners incarcerated in 
Tennessee prison or facility. 
Private contractors. 
Terms for accepting, §41-24-119. 
Terms of release, §41-1-124. 
Overcrowding of prisons. 
Reduction of prison overcrowding, 
§§41-1-501 to 41-1-510. 
Board of parole. 
Definition of board, §41-1-501. 
Powers, §41-1-505. 
Selection and release of inmates by, 
§41-1-505. 
Commissioner of correction. 
Definition of commissioner, §41-1-501. 
Report to general assembly on 
designated capacities and in-house 
populations, §41-1-502. 
Commitment of felons to department of 
correction. 
Delayed commitment, §41-1-506. 
Construction and interpretation, 
§41-1-502. 
Declaration of prison overcrowding, 
§41-1-503. 
Powers of governor upon, §41-1-504. 
Definitions, §41-1-501. 
Delayed commitment of felons to 
department of correction, §41-1-506. 
Designated capacities. 
Defined, §41-1-501. 
Report to general assembly on, 
§41-1-502. 
Governor. 
Declaration of prison overcrowding, 
§41-1-503. 
Powers of governor upon, §41-1-504. 
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PRISONS AND PRISONERS —Cont’d 
Overcrowding of prisons —Cont’d 
Reduction of prison overcrowding —Cont’d 
Governor —Cont’d 
Powers to reduce overcrowding, 
§41-1-504. 
Report to legislative committees and 
attorney general, §41-1-507. 
In-house populations. 
Defined, §41-1-501. 
Excess population. 
Certification, §41-1-503. 
Report to general assembly on, 
§41-1-502. 
Local institutions. 
Release eligibility dates for felons in, 
§41-1-508. 
Participation in time reduction program, 
§41-1-510. 
Prisoners being held by county. 
Participation in time reduction 
program, §41-1-510. 
Release eligibility dates for felons in local 
institutions, §41-1-508. 
Reports. 
Commissioner of correction. 
Report to general assembly on 
designated capacities and 
in-house populations, §41-1-502. 
Governor’s report to legislative 
committees and attorney general, 
§41-1-507. 
Transfers of inmates, §41-1-509. 
Parole. 
Technical violators of parole. 
Diversion centers for parole technical 
violators, §41-1-123. 
Physicians and surgeons. 
Deceased inmates. 

Examinations, §41-21-221. 
Examination of inmates, §41-21-204. 
Reports to commissioner, §41-1-105. 
Visits, §41-21-204. 


Prison industries, §§41-22-101 to 41-22-414. 


Prison labor. 
Adaptation of employment to prisoner’s 
condition, §41-21-210. 
Generally, §41-21-207. 
Hours of labor, §41-21-207. 
Murderers not to work outside prisons, 
§41-21-209. 
Outside prisons, §41-21-208. 
Murderers and rapists not to work 
outside, §41-21-209. 
Prison industries, §§41-22-101 to 41-22-414. 
Rapists not to work outside prisons, 
§41-21-209. 
Self-inflicted wounds to escape labor, 
§41-21-405. 
Within walls of prisons, §41-21-208. 
Private prison contracting, §§41-24-101 to 
41-24-119. 
Prohibited items. 
Possession. 
List of persons authorized to have 
possession, §41-1-115. 
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PRISONS AND PRISONERS —Cont’d 
Property of prisoners. 
Clothing. 
Disposition, §41-21-216. 

Costs. 

Funds subject to satisfaction, §41-21-217. 

Custody, §41-21-216. 

Disposition of property held, §41-21-216. 

Fines. 

Funds subject to satisfaction, §41-21-217. 

Unclaimed money. 

Payment into treasury, §41-21-216. 

Warden. 

Clothing. 
Disposition, §41-21-216. 
Custody, §41-21-216. 
Psychologists. 
Psychological care, §41-21-204. 
Purchases. 

Road work. 

Necessary equipment, §41-22-202. 
Reception of inmates. 

Commutation of sentence, §41-21-103. 

Copy of sentence. 

Delivery to warden, §41-21-104. 

Diseases. 

Precautions against contagious disease, 
§41-21-109. 

Examination by physician, §41-21-204. 

First offenders. 

Report of confinement, §41-21-106. 

Information recorded on reception, 
§41-21-107. 

Prisoners sentenced to imprisonment, 
§41-21-102. 

Search of convict and baggage, §41-21-108. 

Sentenced to imprisonment, §41-21-102. 

Recidivism. 

Validated risk and needs assessment to 
determine risk to reoffend and 
reduction of risk, §41-1-126. 

Records. 
Preservation of records, §41-1-111. 
Reentry programs. 

Grants to fund reentry programs, 
§40-35-323. 

Release from imprisonment. 

Clothing. 

Furnishing on discharge, §41-21-219. 

Diseases. 

Retention of sick inmate at expiration of 
term, §41-21-204. 

Local pre-release programs, §41-1-125. 

Mental examination of persons eligible for 
release, §41-21-222. 

Mental illness or serious emotional 
disturbance posing substantial 
likelihood of serious harm of persons 
scheduled for release. 

Complaint for judicial commitment, 
§41-21-223. 

Money. 

Furnishing on discharge, §41-21-219. 

Notice of release, §41-21-224. 
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PRISONS AND PRISONERS —Cont’d 
Release from imprisonment —Cont’d 

Notice of release of certain felons from 
correctional facilities, §41-21-242. 


Orientation to post-release or parole issues, 


§40-35-505. 

Out-of-state prisoners incarcerated in 
Tennessee prison or facility. 

Terms of release, §41-1-124. 
Overcrowding of prisons. 

Reduction of prison overcrowding. 

Board of paroles. 

Selection and release of inmates by 
board, §41-1-505. 

Release eligibility dates for felons in 
local institutions, §41-1-508. 

Pre-release programs, §41-1-125. 

Registration of parolees, §41-21-225. 

Rehabilitation, recidivism prevention or 
reentry assistance programs for 
probationers or parolees. 

Corrections commissioner’s authority as 

to, §41-21-219. 

Release classification status. 

Authority to determine, §40-35-503. 

Calculation of eligibility, §40-35-501. 

Denial, §40-35-503. 

Hearing, §40-35-503. 

Parole, §40-35-504. 

Violation. 

Penalty, §40-35-504. 

Presumptions. 

Class E or nonviolent Class D convicts 
to be released upon eligibility 
absent good cause not to release, 
§40-35-503. 

Risk and needs assessment to determine 
risk to reoffend and reduction of risk, 
§41-1-126. 

Roster of inmate release privileges, 
§§41-21-701 to 41-21-705. 

Sentence reduction credits, §41-21-236. 

Ticket for transportation. 

Issuance, §41-21-219. 

Warrant to retake prisoner released in 
error, §41-1-117. 

Removal of prisoners to penitentiary, 

§§41-4-121 to 41-4-127. 

Repairs, §41-1-109. 
Reports. 

Commissioner of correction. 

Report to general assembly, §41-1-114. 

Violations by officers and employees, 

§41-1-113. 

First offenders. 

Report of confinement, §41-21-106. 
Injuries and deaths, §41-21-220. 
Overcrowding of prisons. 

Reduction of prison overcrowding. 

Commissioner of correction. 

Report to general assembly on 
designated capacities and 
in-house populations, §41-1-502. 


PRISONS AND PRISONERS —Cont’d 
Reports —Cont’d 

Overcrowding of prisons —Cont’d 

Reduction of prison overcrowding 
—Cont’d 

Governor’s report to legislative 
committees and attorney general, 
§41-1-507. 

Solitary confinement. 

Report of inmates in solitary, §41-21-403. 
Violence within correctional facilities, 

§41-21-408. 
Restitution industries. 
General provisions, §§41-6-201 to 41-6-207. 
Risk of recidivism. 

Validated risk and needs assessment to 
determine risk to reoffend and 
reduction of risk, §41-1-126. 

Road work, §§41-22-201 to 41-22-215. 

Applications. 

Consideration of applications, §41-22-208. 
Authorization for road work by inmates, 

§41-22-201. 

Census of inmates for road work, 
§41-22-205. 

Commissioner of correction. 

Authorization to contract with 
commissioner of transportation for 
road work by inmates, §41-22-201. 

Powers and duties generally, §§41-22-201 
to 41-22-215. 

Compensation. 

Interdepartmental compensation, 
§41-22-203. 

Special compensation for inmates, 
§41-22-204. 

Rate of compensation, §41-22-209. 
Consideration of applications, §41-22-208. 
Contract payments, §41-22-214. 
Contract with county, §41-22-207. 
Department of correction. 

Rules applicable in road work on 
federally funded construction, 
§41-22-215. 

Equipment. 

Provision of equipment, §41-22-210. 

Purchase of necessary equipment, 
§41-22-202. 

Expenses. 

Payment of expenses, §41-22-209. 
Guards, §41-22-213. 

Interdepartmental compensation, 
§41-22-203. 

Special compensation for inmates, 
§41-22-204. 

Jail prisoners, §§41-22-301 to 41-22-309. 

Notification to counties, §41-22-206. 

Payment of expenses, §41-22-209. 

Payments under contract, §41-22-214. 

Period during which road work may be 
done, §41-22-211. 

Prison rules applicable, §41-22-212. 

Provision of equipment, §41-22-210. 
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PRISONS AND PRISONERS —Cont’d 
Road work —Cont’d 
Purchase of necessary equipment, 
§41-22-202. 

Provision of equipment, §41-22-210. 
Quarters for inmates, §41-22-212. 

Rate of compensation, §41-22-209. 
Rules and regulations, §41-22-202. 

Department of correction rules applicable 

in road work on federally funded 
construction, §41-22-215. 

Prison rules applicable, §41-22-212. 
Superintendents and guards, §41-22-213. 
Temporary stockades, §41-22-202. 

Terms and conditions of employment, 
§41-22-206. 
Use of inmate labor on federally funded 
construction, §41-22-215. 
Roster of inmate release privileges, 
§§41-21-701 to 41-21-705. 
Rules and regulations. 
Notice of rules to inmates, §§41-21-218, 
41-21-234. 
Road work, §41-22-202. 
Department of correction rules applicable 
in road work on federally funded 
construction, §41-22-215. 

Prison rules applicable, §41-22-212. 

Urinalysis drug screening program, 

§41-1-119. 

Searches and seizures. 

Reception of inmates. 

Search of convict and baggage, 
§41-21-108. 

Sentence reduction credits, §41-21-236. 
Service of process. 

Prisoners. 

Process in civil actions, §41-21-301. 
Inmate’s right to counsel, §41-21-302. 
Return on failure to answer, 

§41-21-303. 
Services provided by state. 
Charges assessed against inmates for, 
§41-21-237. 
Sexual offenses. 
Sexual abuse treatment program for 
incarcerated sex offenders, §41-21-235. 
Trusty status denied to sexual offenders, 
§41-51-104. 
Sheriffs. 
Removal of prisoners to penitentiary, 
§§41-4-121 to 41-4-127. 
Solitary confinement. 
Bread and water, §41-21-402. 
Generally, §41-21-402. 
Report of inmates in solitary, §41-21-403. 
Self-inflicted wounds by inmate to escape 
labor, §41-21-405. 
Violation of rules, §41-21-402. 
State farm. 
Operation by Tennessee rehabilitative 
initiative in correction board, 
§41-22-101. 
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PRISONS AND PRISONERS —Cont’d 
Substance abuse disorder treatment. 
Sentence reduction credits. - 
Successful completion of program, 
§41-21-236. 
Transfers of inmates. 
Overcrowding of prisons. 
Reduction of prison overcrowding, 
§41-1-509. 

Trusty status, sexual offenders 
prohibited from obtaining, §41-51-104. 

Uniforms, §41-21-234. 

Urinalysis drug screening program, 
§41-1-119. 

Certain security personnel, §41-1-121. 

Vaccination of employees as precaution 
against bloodborne pathogens, 
§41-51-101. 

Validated risk and needs assessment to 
determine risk to reoffend and 
reduction of risk, §41-1-126. 

Violence within correctional facilities. 

Reports, §41-21-408. 
Visitors. 
Dogs for detecting drugs. 
Use of dogs to check persons entering 
correctional facilities, §41-1-118. 
Family visitation and crime reduction, 
§41-21-243. 

Warden. 

Account of funds handled, §41-1-110. 
Collections. 

Transmittal to state treasurer, §41-1-110. 
Control of penitentiary, §41-1-104. 
Death of prisoner. 

Reports, §41-21-220. 

Duties, §41-1-104. 
Examinations. 

Daily examination, §41-1-104. 
Injuries to prisoners. 

Reports, §41-21-220. 

Notice of rules to inmates, §41-21-218. 
Property of prisoners. 
Clothing. 
Disposition, §41-21-216. 
Custody, §41-21-216. 
Records. 

Preservation, §41-1-111. 

Repairs and improvements, §41-1-109. 
Reports to commissioner, §41-1-105. 

Death of prisoner, §41-21-220. 

Injuries to prisoners, §41-21-220. 
Rules and regulations. 

Cleanliness and health measures, 

§41-21-208. 

Notice of rules to inmates, §41-21-218. 
Treatment of prisoners, §41-21-201. 
Violations by. 

Report to governor by commissioner of 

correction, §41-1-113. 
Women’s penitentiary. 

Appointment, §41-1-202. 

Powers, §41-1-203. 

Qualifications, §41-1-202. 
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PRISONS AND PRISONERS —Cont’d 
Witnesses. 
Commissioner of correction. 
Power to summon and to administer 
oaths, §41-1-107. 
Criminal cases. 
Escape en route. 
Liability, §41-21-310. 
Return to penitentiary after testifying, 
§41-21-309. 
Transportation of prisoner to and from 
court. 
Escape en route, §41-21-310. 
Powers and duties of warden, 
§§41-21-306, 41-21-307. 
Reception of prisoner in jail en route, 
§41-21-308. 
Warden. 
Duty to produce witness, §41-21-306. 
Powers in removing prisoner to and 
from court, §41-21-307. 
Writ for appearance to testify, 
§41-21-305. 
Inmates as witnesses against each other, 
§41-21-406. 
Women incarcerated in state correctional 
facilities. 
Healthcare products. 
Access for incarcerated women, 
§41-21-206. 
Women’s penitentiary. 
Applicability of provisions, §41-1-201. 
Separate institutions, §41-1-201. 
Warden. 
Appointment, §41-1-202. 
Powers, §41-1-203. 
Qualifications, §41-1-202. 
Workhouses. 
Sentence beginning after term in 
penitentiary, §41-2-117. 
Transfer of felons from workhouses to 
department of correction, §41-2-121. 
Work release programs. 
Absconding prisoners. 
Warrant to retake. 
Commissioner of correction may issue, 
§41-1-117. 
Dangerous inmates. 
Notice to law enforcement officials, 
§41-21-239. 
Division of rehabilitative services, 
§§41-21-504, 41-21-510 to 41-21-514. 
Enhanced factors in sentencing. 
Felony committed while on work release, 
§40-35-114. 
Furloughs. ' 
Granting to inmates on work release 
programs, §41-21-227. 
Roster of inmate release privileges, 
§§41-21-701 to 41-21-705. 


PRIVATE INVESTIGATORS. 
Criminal law and procedure. 
Violations of chapter. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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PRIVATE PRISON CONTRACTING. 
General provisions, §§41-24-101 to 
41-24-119. 


PRIVATE PROTECTIVE SERVICES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PRIVATIZATION OF PRISONS. 
Private prison contracting, §§41-24-101 to 
41-24-119. 


PRIVILEGED COMMUNICATIONS. 
Criminal law and procedure. 
Vocational rehabilitation. 
Misuse of lists and records. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PRIVILEGE TAXES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PROBATION. 
Adult abuse. 
Considerations in granting, §40-35-303. 
Alcohol and drug assessment or 
treatment or both. 
Conditions, §40-35-303. 
Appeal of revocation, §40-35-311. 
Arrest. 
Probationer guilty of breach of laws of 
state, §40-35-311. 
Automatic consideration by court as 
sentencing alternative, §40-35-303. 
Child abuse. 
Aggravated child abuse. 
Ineligibility, §40-35-303. 
Community work projects, §§41-9-101 to 
41-9-104. 
Applications for probationer labor, 
§41-9-102. 
Coordinator. 
Compensation, §41-9-101. 
Duties, §41-9-101. 
Employment, §41-9-101. 
County projects, §§41-9-201 to 41-9-204. 
Eligibility of prebationers, §41-9-103. 
Injuries. 
Liability, §41-9-104. 
Reporting for work, §41-9-103. 
Conditions. 
Supervised probation, §40-35-303. 
Contracts by official having authority 
and responsibility for convicted 
defendants for custody, care, etc., 
§40-35-303. 
County community work projects for 
probationers, §§41-9-201 to 41-9-204. 
Applications for probationer labor, 
§41-9-202. 
Review by coordinator, §41-9-202. 
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PROBATION —Cont’d 
County community work projects for 
probationers —Cont’d 
Charitable organizations. 
Applications for probationer labor, 
§41-9-202. 
Liability for injuries or damages, 
§41-9-204. 
Coordinator, §41-9-201. 
Applications for probationer labor. 
Review by coordinator, §41-9-202. 
Duties, §41-9-201. 
Damages. 
Liability for injury or damages, 
§41-9-204. 
Eligibility of probationers, §41-9-203. 
Liability for injury or damages, §41-9-204. 
Reporting to work, §41-9-203. 
Deferral of further proceedings and 
placement on probation, §40-35-313. 
Discharge. 
Conditions of probation met. 
Dismissal of person and discharge of 
proceedings, §40-35-313. 
Domestic violence. 
Considerations in granting, §40-35-303. 
Education. 
Orientation to post-release or parole issues, 
§40-35-505. 
Electronic monitoring and tracking. 
Satellite-based monitoring of serious and 
violent sex offenders, §§40-39-301 to 
40-39-306. 
Eligibility, §40-35-303. 
Enhanced factors in sentencing. 
Felony committed while on probation, 
§40-35-114. 
Expunction of records, §40-35-313. 
Family or household member victim of 
offense. 
Considerations in granting probation to 
defendant, §40-35-303. 
Fees. 
Supervision fee, §40-35-303. 
Deferred probation, §40-35-313. 
Firearms. 
Possession prohibited as condition of 
supervised probation, §40-35-303. 
Injuries. 
Community work projects. 
Liability for injuries, §41-9-104. 
Jurisdiction. 
Probation authorized outside jurisdiction of 
court, §40-35-309. 
Transfer or retention of jurisdiction, 
§40-35-309. 
Kidnapping. 
Aggravated kidnapping. 
Ineligibility, §40-35-303. 
Leaving jurisdiction of probationer’s 
probation officer, §40-35-303. 
Misdemeanor cases. 
Considerations in granting probation for 
misdemeanor offenses, §40-35-303. 
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PROBATION —Cont’d 
Misdemeanor cases —Cont’d 
Payment of expenses incurred by agency, 
department, program, etc., in 
supervising, §40-35-303. 
Notice to victim that defendant eligible 
for probation, §40-35-303. 
Officers. 
Aggravated assault, enhanced factor at 
sentencing. 
Victim of assault probation officer, 
§40-35-114. 
Imposition of intermediate administrative 
sanctions. 
Legislative guidelines for correctional 
policy, §41-1-413. 
Police powers, §40-35-303. 
Orientation to post-release or parole 
issues, §40-35-505. 
Petition for probation not to be filed by 
defendant, §40-35-303. 
Private probation services council. 
Registration by provider with council, 
§40-35-303. 
Private probation supervisory services, 
§40-35-302. 
Contracting with approved provider. 
Correction department authorized to 
contract, §40-35-303. 
Rape. 
Statutory rape by authority figure. 
Ineligibility, §40-35-303. 
Records. 
Expunction of records, §40-35-313. 
Reports. 
Private probation supervisors, §40-35-302. 
Restitution. 
Condition of probation, §40-35-304. 
Condition of supervised probation, 
§40-35-303. 
Revocation, §40-35-310. 
Costs of proceedings, §40-35-312. 
Procedure, §40-35-311. 
Supervision fee. 
Failure to pay fee as grounds for 
revocation, §40-35-303. 
Robbery. 
Aggravated robbery. 
Ineligibility, §40-35-303. 
Sentencing. 
Authority of court to order probation in 
certain cases, §40-35-212. 
Authorized outside jurisdiction of court, 
§40-35-309. 
Deferred probation, §40-35-313. 
Enhanced factors in sentencing. 
Felony committed while on probation, 
§40-35-114. 
Expunction of records, §40-35-313. 
Misdemeanor sentencing. 
Authority of court, §40-35-302. 
Modification, removal or release from 
conditions of probation, §40-35-308. 
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PROBATION —Cont’d 
Sentencing —Cont’d 

Partial service of sentence. 

Probation following partial service, 
§40-35-306. 

Periodic confinement. 

Probation coupled with periodic 
confinement, §40-35-307. 

Records, expunction, §40-35-313. 

Restitution. 

Condition of probation, §40-35-304. 

Split confinement, §40-35-306. 

Transfer or retention of jurisdiction, 
§40-35-309. 

Violations of probation. 

Split confinement. 
Revocation of sentence, §40-35-306. 
Sexual battery. 
Aggravated sexual battery. 
Ineligibility, §40-35-303. 
Sexual exploitation of children. 
Ineligibility, §40-35-303. 
Sexual offender registration, verification 
and tracking of offenders, §§40-39-201 
to 40-39-218. 
Split confinement. 
Generally, §40-35-306. 
Violations of conditions of probation. 
Revocation of sentence, §40-35-306. 
Supervised probation. 

Conditions, §40-35-303. 

Supervision of felony offenders. 

Private probation supervisory services. 

Contracting with approved provider. 
Correction department authorized to 
contract, §40-35-303. 
Suspension of sentence, §§40-35-310 to 
40-35-312. 
Terms, §40-35-303. 
Time for granting, §40-35-303. 
Transdermal monitoring device. 
Terms of supervision, §40-35-303. 
Victims of crime. 

Notification by probation officer that 
defendant eligible for probation, 
§40-35-303. 

Violations of probation. 

Split confinement. 

Revocation of sentence, §40-35-306. 
Weapons. 

Possession prohibited as condition of 

supervised probation, §40-35-303. 
Work projects. 

Community work projects. 

County community work projects for 
probationers, §§41-9-201 to 41-9-204. 

General provisions, §§41-9-101 to 
41-9-104, 


PROCESSIONS. 
Criminal law and procedure. 
Disrupting meetings or processions. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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PROFESSIONS AND OCCUPATIONS. 
Criminal law and procedure. 
False personation. 
Impersonation of licensed professional. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sexual offender registration, verification 
and tracking. 
Disclosure of information. 
Required disclosures, §40-39-203. 


PROPERTY. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Penitentiary. 
Property of prisoners, §§41-21-216, 
41-21-217. 


PROPERTY TAXES. 
Criminal law and procedure. 
Sentence and punishment. 


Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


PROSTITUTION. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 
Sexual offender registration, verification 
and tracking. 
Termination of registration requirement. 
Victims of human trafficking, sexual 
offenses or domestic abuse convicted 
of prostitution, §40-39-218. 


PROTECTIVE ORDERS. 
Violation of protective order. 
Probation. 
Length of probation, §40-35-303. 


PSYCHOLOGISTS. 
Assault. 
Healthcare providers. 
Aggravated assault, enhanced sentencing 
factor, §40-35-114. 
Penitentiary. 
Psychological care, §41-21-204. 


PUBLIC LANDS. 
Prison industries. 
Construction of roads and buildings on 
state property, §41-22-102. 
Inmate labor authorized, §41-22-130. 


PUBLIC OFFICERS AND EMPLOYEES. 
Criminal law and procedure. 

Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 

Felonies. 

Sentence and punishment. 

Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 


PUBLIC OFFICERS AND EMPLOYEES 
—Cont’d 
Misdemeanors. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Prison industries. 
Sale of products to public officers and 
employees. 
Policies as to, §41-22-116. 


PUBLIC UTILITIES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Home address confidentiality program. 
Substitute address. 


Request that substitute address be used, 


§40-38-606. 


PUBLIC UTILITY COMMISSION. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 


PUBLIC WORKS. 
Prison industries. 
City, county, municipal or state public 
works projects, §41-22-127. 


PURCHASES. 
Criminal law and procedure. 
Department of general services. 
Disposal of state surplus property. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Prisons and prisoners. 
Road work. 
Necessary equipment, §41-22-202. 


R 


RABBITS. 
Dyed baby fowl and rabbits. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


RABIES. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


RACING. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


RACKETEER INFLUENCED AND 
CORRUPT ORGANIZATIONS. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sentencing. 
Punishment generally, §§40-35-110 to 
40-35-112. 


INDEX 
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RADIO COMMON CARRIERS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


RAILROADS. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Prison industries. 
Grading of railroads into state mines, 
§41-22-104. 


RAPE. 
Aggravated rape. 
Child, aggravated rape of. 
DNA analysis. 
Collection of specimen on conviction, 
§40-35-321. 
No release eligibility, §40-35-501. 
Parole not granted for certain offenses, 
§40-35-501. 
Three strikes. 
Repeat violent offenders. 
Offenses classified as violent offenses, 
§40-35-120. 
Authority figure. 
Statutory rape by authority figure. 
Probation, ineligibility, §40-35-303. 
DNA analysis. 
Collection of biological specimen on 
conviction, §40-35-321. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Home address confidentiality program 
for victims, §§$40-38-601 to 40-38-613. 
Minors. 
Aggravated rape. 
Child, aggravated rape of. 
DNA analysis. 
Collection of specimen on conviction, 
§40-35-321. 
Parole not available for certain offenses, 
§40-35-501. 
Rape of a child. 
Aggravated rape. 
DNA analysis. 
Collection of specimen on conviction, 
§40-35-321. 
Parole not available for certain 
offenses, §40-35-501. 
Three strikes. 
Repeat violent offenders. 
Offenses classified as violent offenses, 
§40-35-120. 
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RAPE —Cont’d 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 
Parole. 
No release eligibility, §40-35-501. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Sexual offender registration, verification 
and tracking of offenders, §§40-39-201 
to 40-39-218. 
Statutory rape. 

Authority figure, statutory rape by. 
Probation, ineligibility, §40-35-303. 
Revocation of bail on conviction, 

§40-35-116. 
Sexual offender registration, verification 
and tracking. 
Termination of registration requirements, 
§40-39-207. 
Three strikes. 
Repeat violent offenders. 
Offenses classified as violent offenses, 
§40-35-120. 
Victims. 
Home address confidentiality program for 
victims, §§40-38-601 to 40-38-613. 


RARE PLANT PROTECTION AND 
CONSERVATION. 
Criminal law and procedure. 
Penalties generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Penalties generally, §§40-35-110 to 
40-35-112. 


REAL ESTATE APPRAISERS. 
Criminal offenses. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


REAL ESTATE BROKERS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


REAL PROPERTY. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 


RECEIVERS. 
Inmate financial responsibility, 
§41-21-908. 
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RECEIVING HOMES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


RECIDIVISTS. 
Multiple offenders, §40-35-106. 
Persistent offender. 
Sentencing, §40-35-107. 
Reentry programs. | 
Grants to fund reentry programs, 
§40-35-323. 
Sexual offender registration, verification 
and tracking, §§40-39-201 to 40-39-218. 
Three strikes. 
Repeat violent offenders, §40-35-120. 
Visitation of prisoners. 
Family visitation program to prevent 
recidivism, §41-21-243. 


RECORDS. 
Corrections. 

Private prison contracting. 

Inmates in private facilities, §41-24-117. 

Volunteer services. 

Inspection of records, §41-10-102. 
Criminal law and procedure. 

Expunction of records. 

Sentencing reform act, §40-35-313. 
Expunction of records. 

Criminal law and procedure. 

Sentencing reform act, §40-35-313. 
Inmates in private prison, §41-24-117. 
Misdemeanors. 

Punishment generally, §§40-35-110 to 

40-35-112. 
Penitentiary. 

Preservation of records, §41-1-111. 
Prisoners in private prisons, §41-24-117. 
Probation. 

Sentencing. 

Expunction of records, §40-35-313. 
Public records. 

Regional jail authorities, §41-12-122. 

Sexual offender registration, verification 

and tracking, §40-39-206. 
Sentencing. 

Hearings, §40-35-209. 

Probation. 

Expunction of records, §40-35-313. 
Sexual offender registration, verification 

and tracking. 

Public records, §40-39-206. 


REFRIGERATED LOCKER PLANTS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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REFRIGERATORS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 


REGIONAL JAIL AUTHORITIES, 
§§41-12-101 to 41-12-124. 


REGIONAL STATE WORKHOUSES. 
Development district correction act, 
§§41-1-601 to 41-1-605. 


REGISTRATION. 
Animals. 
Animal abuser registration, §§40-39-101 to 
40-39-104. 
Parolees, §41-21-225. 
Sexual offender registration, verification 
and tracking of offenders, §§40-39-201 
to 40-39-218. 


REHABILITATIVE INITIATIVE IN 
CORRECTION BOARD. 

TRICOR board generally, §§41-22-401 to 
41-22-414. 


RELEASES. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


RENTAL LOCATION AGENTS. 
Misdemeanors. 

Punishment generally, §§40-35-110 to 

40-35-112. 

Violations of chapter. 

Misdemeanors. 

Punishment ponerety> §§40-35-110 to 
40-35-112. 


RENTAL-PURCHASE AGREEMENTS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


REPEAT VIOLENT OFFENDERS. 
Sexual offender registration, verification 
and tracking, §§40-39-201 to 40-39-218. 
Three strikes, §40-35-120. 
No release eligibility status, §40-35-501. 


REPORTS. 
Community corrections. 
Advisory boards. 
Annual reports to county legislative 
bodies, §40-36-202. 
Corrections. 
Community corrections. 
Advisory boards. 
Annual reports to county legislative 
bodies, §40-36-202. 
Correctional officers. 
Survey evaluating employment 
conditions, §41-1-127. 
Counties. 
Correctional incentives. 
Report on prisoners escaping from work 
details, §41-4-143. 
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REPORTS —Cont’d 
Corrections —Cont’d 
Private prison contracting. . 
Monitoring of contractor performance, 
§41-24-109. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Inmate financial responsibility. 
Inmate asset report, §41-21-904. 
Jails and jailers. 
Violence within correctional facilities, 
§41-21-408. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Prisons and prisoners. 
Commissioner of correction. 
Report to general assembly, §41-1-114. 
Violations by officers and employees, 
§41-1-113. 
Death of prisoners. 
Report of deaths, §41-21-220. 
First offenders. 

Report of confinement, §41- 21- 106. 
Injuries and deaths, §41-21- 220. 
Overcrowding of prisons. 

Reduction of prison overcrowding. 

Commissioner of correction. 
Report to general assembly on 
designated capacities and 
in-house populations, §41-1-502. 
Governor’s report to legislative 
committees and attorney general, 
§41-1-507. 
Solitary confinement. 
Report of inmates in solitary, §41-21-403. 
Violence within correctional facilities, 
§41-21-408. 
Probation. 
Private probation supervisors, §40-35-302. 
Sentencing. 
Presentence report. 

Availability to parties, §40-35-208. 

Contents, §40-35-207. 

Filing, §40-35-208. 

Sentence to custody of department of 

correction. 
Copy to be transmitted to 
commissioner, §40-35-209. 
Victim impact statements. 
Inclusion, §§40-38-205, 40-38-206. 
Workhouses. 
Superintendent, §41-2-110. 
Violence within correctional facilities, 
§41-21-408. 


REPTILES. 
Criminal offense. 
Handling reptiles so as to endanger life. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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RESCUE SQUADS AND OTHER RESCUE 
WORKERS. 

Aggravated assault, enhanced factor at 
sentencing. 


Victim of assault rescue worker, §40-35-114. 


RESEARCH. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 


RESIDENCE. 
Restitution centers. 
Domicile of inmates, §41-6-104. 


RESPIRATORY CARE PRACTITIONERS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


RESTAURANTS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


RESTITUTION. 
Conversion of restitution order into civil 
judgment. 

Unpaid restitution owed victim of crime, 
§§40-35-304, 40-38-102. 

Judgment for unpaid restitution owed 
victim. 

Conversion of restitution order into civil 
judgment, §§40-35-304, 40-38-102. 

Prisoners participating in work release. 

Wage deductions to satisfy judgment for 

restitution, §41-2-129. 
Probation. 

Condition of supervised probation, 

§40-35-303. 
Restitution as part of alternative 
sentence, §40-35-304. 
Restitution centers, §§41-6-101 to 41-6-109. 
Restitution industries, §§41-6-201 to 
41-6-207. 
Sentencing. 

Adult codefendant making restitution for 
treatment and confinement of juvenile, 
§40-35-320. 

Victims of crime. 

Collection as civil judgment, §40-38-102. 

Rights of victims of property offenses, 
§40-38-106. 


RESTITUTION CENTERS, §§41-6-101 to 
41-6-109. 
Admission. 
Prerequisites, §41-6-102. 
Screening participating inmates, §41-6-109. 
Citation of act. 
Short title, §41-6-101. 
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RESTITUTION CENTERS —Cont’d 
Commissioner of correction. 
Establishment by commissioner, §41-6-102. 
Domicile of inmates, §41-6-104. 
Earnings of inmates. 
Deposit in trust accounts, §41-6-105. 
Disbursement, §41-6-106. 
Procedures for handling. 
Approval, §41-6-107. 
Escape. 
Failure to return as prima facie evidence of 
escape, §41-6-108. 
Establishment, §41-6-102. 
Screening participating inmates, 
§41-6-109. 
Title of act. 
Short title, §41-6-101. 
Work outside center, §41-6-103. 


RESTITUTION INDUSTRIES, §§41-6-201 
to 41-6-207. 

Definitions, §41-6-202. 

Establishment of projects, §41-6-201. 

Private enterprise. 

Contracts with, §41-6-203. 

Wage provisions, §41-6-204. 

Leasing land and facilities to private 

enterprise, §41-6-207. 
Purpose of provisions, §41-6-201. 
Room and board. 

Deduction from wages for, §41-6-206. 
Rules and regulations. 

Receipt of wages by inmates, §41-6-205. 
Scope of projects, §41-6-203. 
Unemployment compensation. 

Waiver of right to be included in program, 

§41-6-205. 
Victim compensation. 

Deduction from wage for, §41-6-206. 
Wages. 

Amount, §41-6-204. 

Deductions, §41-6-206. 

Receipt by inmates, §41-6-205. 

Trust fund, §41-6-206. 

Workers’ compensation. 

Employment of inmates subject to 

provisions, §41-6-205. 


RESTRAINT OF TRADE. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


RESTROOMS. 
Punishment generally, §§40-35-110 to 
40-35-112. 


RETAIL INSTALLMENT SALES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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RETIREMENT. 
Corrections. 
Private prison contracting. 
Consolidated retirement system, 
§41-24-112. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


RIGHT TO WORK LAW. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 


RIOTS. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


ROAD IMPROVEMENT DISTRICTS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


ROBBERY. 
Aggravated robbery. 
Parole. 
Calculation of release eligibility, 
§40-35-501. 
Probation. 

Ineligibility, §40-35-303. 
Revocation of bail on conviction, §40-35-116. 
Sentence reduction credits, §40-35-501. 
Three strikes. 

Repeat violent offenders. 

Offenses classified as violent, 
§40-35-120. 
Bail and recognizance. 
Aggravated robbery. 
Revocation of bail on conviction, 
§40-35-116. 
Carjacking. 
Parole release eligibility, §40-35-501. 
Especially aggravated robbery. 
Parole release eligibility. 

No eligibility, §40-35-501. 
Three strikes. 

Repeat violent offenders. 

Offenses classified as violent offenses, 
§40-35-120. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Parole. 
Aggravated robbery. 
Calculation of release eligibility, 
§40-35-501. 
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ROBBERY —Cont’d 
Pharmacy. 
Robbery on premises of pharmacy to obtain, 
sell, give or exchange illegal drugs. 
Enhanced factors in sentencing, 
§40-35-114. 
Probation. 
Aggravated robbery. 
Ineligibility, §40-35-303. 
Repeat violent offenders, §40-35-120. 
Sentence and punishment. 
Aggravated robbery. 
Calculation of release eligibility, 
§40-35-501. 
Probation. 
Ineligibility, §40-35-303. 
Sentence reduction credits, §40-35-501. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Three strikes. 
Repeat violent offenders, §40-35-120. 


RULES AND REGULATIONS. 
Prisoner litigation, §41-21-818. 
Prisons and prisoners. 
Private prison contracting, §41-24-115. 
Road work, §41-22-202. 

Department of correction rules applicable 
in road work on federally funded 
construction, §41-22-215. 

Prison rules applicable, §41-22-212. 

Urinalysis drug screening program, 
§41-1-119. 
Restitution industries. 
Receipt of wages by inmates, §41-6-205. 


RUNAWAY CHILDREN. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 


40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
S 
SAFETY. 


Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


SALES. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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SALES —Cont’d 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Prison industries. 
Sale of products, §§41-22-101 to 41-22-414. 


SALES AND USE TAXES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SANITARY DISTRICTS. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SANITARY LANDFILLS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SATELLITE-BASED MONITORING OF 
SERIOUS AND VIOLENT SEX 


OFFENDERS, §§40-39-301 to 40-39-306. 


SATISFACTION OF JUDGMENTS. 
Property of prisoners. 
Funds subject to satisfaction of fines and 
costs against inmate, §41-21-217. 


SAVINGS AND LOAN ASSOCIATIONS. 
Criminal law and procedure. 
Sentence and punishment. 
Punishment guidelines generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SAWED-OFF WEAPONS. 
Classification of prior felony offenses, 
§40-35-118. 


SCHOLARSHIPS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. | 
Punishment generally, §§40-35-110 to 
40-35-112. 


SCHOOL BUSES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SCHOOLS AND EDUCATION. 
Commissioner of education. 
Prisoner educational and vocational 
training plan. 
Formulation of plan, §41-21-238. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Home address confidentiality program. 
Substitute address. 
Request that substitute address be used, 
§40-38-606. 
Jails. 
GED and other scholastic testing. 
Fees charged to inmates, §41-4-142. 
Qualifications for jailers, §41-4-144. 
Penitentiary. 
Evaluation of inmates, §41-21-226. 
Prisons and prisoners. 
Charges assessed against inmates for 
services provided by state, §41-21-237. 
Educational and vocational training plan, 
§41-21-238. 
Evaluation of inmates, §41-21-226. 
Prison industry release program facilities 
near schools. 
Restrictions, §41-22-128. 
Requirements as to education of inmates, 
§41-21-207. 
Sentence reduction credits. 
Participation in educational programs, 
§41-21-236. 
Sexual offender registration, verification 
and tracking. 
Residential, behavioral and employment 
restrictions, §40-39-211. 
Workhouses. 
Inmate reentry education program, 
§41-2-145. 
Release of prisoners for occupational, 
scholastic or medical purposes, 
§§41-2-127 to 41-2-132. 


SCIRE FACIAS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SCRAP JEWELRY AND METAL 
DEALERS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SEARCHES AND SEIZURES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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SEARCHES AND SEIZURES —Cont’d 
Penitentiary. 
Reception of inmates. 
Search of convict and baggage, 
§41-21-108. 


SECRETARY OF STATE. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Home address confidentiality program. 
Duties under provisions generally, 
§§40-38-601 to 40-38-613. 


SECURED TRANSACTIONS. 
Crimes and offenses. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SECURITIES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SECURITY GUARDS. 
Aggravated assault. 
Enhanced factor at time of sentencing. 
Victim of assault, §40-35-114. 


SEEDS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SENTENCING. 
Allocution. 
Enhanced punishment. 
Defendant statement of mitigating 
factors, §40-35-202. 
Presentence report. 
‘Controverted at sentencing hearing, 
§40-35-209. 
Alternative incarceration. 
Sentencing considerations, §40-35-103. 
Appeals. 
By state, §40-35-402. 
Defendant may appeal sentence imposed by 
court, §40-35-401. 
De novo review, §40-35-401. 
De novo review, §40-35-401. 
Determination, §40-35-401. 
Grounds, §40-35-401. 
Imposition of consecutive sentences, 
§40-35-401. 
Length, range or manner of service of 
sentence. 
Defendant may appeal, §40-35-401. 
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SENTENCING —Cont’d 
Appeals —Cont’d 
Repeat violent offenders. ~- 
Finding that defendant is or is not repeat 
violent offender, §40-35-120. 
Time for filing, §40-35-401. 
Appearance bond, §40-35-305. 
Assault. 
Aggravated assault. 
Enhancement factor. 
Victim law enforcement officer, 
firefighter, etc., §40-35-114. 
Authority. 
Parole classification, §40-35-504. 
Bail and recognizance. 
Appearance bond, §40-35-305. 
Revocation on conviction, §40-35-116. 
Bifurcated trial of guilt and sentence, 
§40-35-201. 
Calculation of service of hour, day and 
month. 

Persons serving sentences on 

nonconsecutive days, §40-35-215. 
First hour served hour for hour, 
§40-35-216. 
Career offender. 
Defined, §40-35-108. 
Checks. 

Worthless checks. 

Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Classification of offenses, §40-35-110. 

Authorized terms of imprisonment and 
fines, §40-35-111. 

DNA analysis. 

Persons convicted of certain offenses, 
§40-35-321. 
Prior offenses, §§40-35-118, 40-35-119. 
Community corrections, §§40-36-101 to 
40-36-306. 
Consecutive or concurrent sentencing. 

Appeals, §40-35-401. 

Criteria, §40-35-115. 

Imposition. 

Evidence, §40-35-210. 
Contraceptives. 

Conditioning sentence, plea agreement or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Misdemeanor cases, §40-35-302. 
Prohibition, §40-35-217. 
Corporations. 

Fines. 

Classification of offenses, §40-35-111. 
Counties. 

Transfer from county for plea and sentence, 
§40-35-214. 

Court to impose sentence, §40-35-203. 
Credit cards. 

Theft. 

Illegal possession or fraudulent use. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
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SENTENCING —Cont’d 
Credits. 
Sentence reduction credits, §41-21-236. 

Sentencing commission. 

Review of effect of credits, §41-21-236. 
Criminal gang offenses, §40-35-101. 
Enhanced factors, §40-35-121. 
Criminal sentencing reform act. 
General provisions, §§40-35-101 to 
40-35-505. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Death penalty. 
Jury to impose sentence in capital cases, 
§40-35-203. 
Preservation of biological evidence in death 
penalty cases, §40-35-322. 
Debit cards. 
Theft. 
Illegal possession or fraudulent use. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
De novo review. 
Appeal of sentence imposed by court, 
§40-35-401. 
Department of correction. 
Place of confinement if not otherwise 
provided for. 

Designation by department, §40-35-319. 
Determinate sentences only, §40-35-211. 
DNA analysis. 

Collection of biological specimens. 

Persons convicted of certain offenses, 

§40-35-321. 
Preservation of biological evidence in death 
penalty cases, §40-35-322. 
Release. 
Conditions of release from imprisonment, 
§40-35-321. 
Drugs. 
Parole release eligibility, §40-35-501. 
Emergency, offense committed during 
state of. 
Enhancement factors, §40-35-114. 
Enhancement factors, §40-35-114. 
Assault. 
Aggravated assault. 
Victim law enforcement officer, 
firefighter, etc., §40-35-114. 
Gang offenses, §40-35-121. 
Notice of intent to seek enhanced 
punishment, §40-35-202. 
Statement of mitigating and enhancing 
factors, §40-35-202. 


Especially aggravated offense, §40-35-107. 


Especially mitigated offender, §40-35-109. 
Defined, §40-35-109. 
Sentencing alternatives, §40-35-104. 
Sentencing hearing, §40-35-209. 
Evidence. 
Imposition of sentence. 
Evidence considered, §40-35-210. 


INDEX 


SENTENCING —Cont’d 
Evidence —Cont’d 
Reform act. 
Guilty verdict. 
Admissible in civil trial, §40-35-313. 
Plea of guilty. 
Admissible in civil trial, §40-35-313. 
Expunction of records on probation, 
§40-35-313. 
Family planning services. 

Conditioning sentence, plea agreement or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Misdemeanor cases, §40-35-302. 
Prohibition, §40-35-217. 
Felonies. 

Authorized fines or terms of imprisonment, 
§40-35-111. 

Felons sentenced as misdemeanants, 
§40-35-211. 

Punishment generally, §§40-35-110 to 
40-35-112. 

Ranges, §40-35-112. 

Fines. 
Fixing by court or jury, §40-35-301. 
Reform act. 
Adjustment to reflect cost of living 
increases. 
Report by fiscal review committee, 
§40-35-111. 
Authorized fines for felonies and 
misdemeanors, §40-35-111. 
Firearms and other weapons. 
Enhanced factors, §40-35-114. 
Forgery. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Fraud. 
Checks. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Gang offenses, §40-35-101. 
Enhanced factors, §40-35-121. 
Guilty pleas. 

Issues of guilt and sentence tried 

separately, §40-35-201. 
Habitual offenders. 

Career offenders, §40-35-108. 

Multiple offenders, §40-35-106. 

Persistent offender, §40-35-107. 

Repeat violent offenders. 

Three strikes, §40-35-120. 

Sexual offender registration, verification 

and tracking, §§40-39-201 to 40-39-218. 
Hearings. 

Court to conduct sentencing hearing, 

§40-35-209. 
House arrest. 

Community corrections, §§40-36-101 to 
40-36-306. 

Imposition of sentence. 

Court to impose, §40-35-203. 
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SENTENCING —Cont’d 
Imposition of sentence —Cont’d 
Enhanced punishment for second or 
subsequent violation, §40-35-203. 
Evidence considered, §40-35-210. 
Information explaining sentence, 
availability on request, §40-35-210. 
Issue of guilt and sentence tried 
separately, §40-35-201. 
Jails and jailers. 
Local jail or workhouse. 
Jurisdiction of sentencing court, 
§40-35-314. 
Judgments. 
Contents of judgment of conviction, 
§40-35-209. 
Finality of judgment, §40-35-319. 
Return to sentencing court, information not 
complete, §40-35-209. 
Uniform judgment document. 
Promulgation, §40-35-209. 
Jurisdiction. 
Retention of court’s jurisdiction during 
sentence, §40-35-212. 
Jury. 
Fines. 
Fixing of fines by jury, §40-35-301. 
Instructing jury on possible sentences, 
§40-35-201. 
Kidnapping. 
Aggravated kidnapping. 
Especially aggravated kidnapping. 
Three strikes. 
Offenses classified as violent, 
§40-35-120. 
Probation, ineligibility, §40-35-303. 
Three strikes. 
Repeat violent offenders. 
Offenses classified as violent offenses, 
§40-35-120. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Legislative guidelines for correctional 
policy, §41-1-404. 
Life imprisonment. 
Three strikes. 
Repeat violent offenders, §40-35-120. 
Location and conditions of sentence. 
Court to determine, §40-35-212. 
Misdemeanors. 
Authority of court to conduct separate 
sentencing hearing, §40-35-302. 
Authorized fines or terms of imprisonment, 
§40-35-111. 
Eligibility for work release, furlough, etc., 
§40-35-302. 
Felons sentenced as misdemeanants, 
§40-35-211. 
Probation, §40-35-302. 

Supervision of defendants, §40-35-302. 
Rehabilitative program credits, §40-35-302. 
Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 
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SENTENCING —Cont’d 
Mitigating factors, §40-35-113. 

Statement of mitigating factors, §40-35-202. 
Mitigation of punishment. 

Misdemeanor sentencing, §40-35-302. 

Mitigating factors, §40-35-113. 

Appeal of sentence, §40-35-401. 
Imposition of sentence, §40-35-210. 
Presentence investigation, §40-35-205. 
Presentence report, §40-35-207. 
Statement of enhancement and 
mitigating factors, §40-35-202. 
Modification, removal or release from 
conditions of probation, §40-35-308. 
Multiple convictions, §40-35-115. 
Consecutive concurrent sentencing, 
§§40-35-210, 40-35-401. 

Definition of multiple offender, §40-35-106. 

Release eligibility status, §40-35-501. 

Repeat violent offenders. 

Three strikes, §40-35-120. 
Murder. 

First degree murder. 

Punishment generally, §§40-35-110 to 
40-35-112. . 
Three strikes. 
Repeat violent offenders. 
Offenses classified as violent offenses, 
§40-35-120. 

Nonconsecutive days, persons serving 
sentences on. 

Calculation of hour, day and month, 

§40-35-215. 
First hour served hour for hour, 
§40-35-216. 
Nonviolent property offenses. 

Alternative sentencing, §40-35-122. 
Notice. 

Enhanced punishment. 

Notice of intent to seek enhanced 
punishment, §40-35-202. 

Repeat violent offender. 

District attorney general to file 
statement, §40-35-120. . 
Parole. 

Determination of eligibility, §40-35-504. 
Percentage of sentence imposed. 

Court shall specify, §40-35-306. 
Periodic confinement. 

Probation coupled with periodic 

confinement, §40-35-307. 
Persistent offenders. 

Defined, §40-35-107. 

Release eligibility status, §40-35-501. 
Post-trial diversion, §40-35-313. 
Presentence investigations, §40-35-205. 

Physical or mental examinations of 

defendants. 
Order of court, §40-35-205. 
Presentence reports, §40-35-207. 
Availability to parties, §40-35-208. 
Court to use in determining specific 
sentence, §40-35-210. 
Filing, §40-35-208. 


829 


SENTENCING —Cont’d 
Presentence reports —Cont’d 
Victim impact statements. 

Inclusion, §§40-38-205, 40-38-206. 
Presentence service officers, §40-35-204. 
Prior convictions. 

Repeat violent offenders. 

Three strikes, §40-35-120. 

Probation. 
Authority of court to order probation in 
certain cases, §§40-35-212, 40-35-313. 
Authorized outside jurisdiction of court, 
§40-35-309. 
Conditions, §40-35-313. 
Deferred probation, §40-35-313. 
Discharge and dismissal, §40-35-313. 
Eligibility, §40-35-303. 
Expunction of official records, §40-35-313. 
Misdemeanor sentencing. 
Authority of court, §40-35-302. 
Supervision of defendants, §40-35-302. 
Modification, removal or release from 
conditions of probation, §40-35-308. 
Partial service of sentence. 
Probation following partial service, 
§40-35-306. 
Periodic confinement. 
Probation coupled with periodic 
confinement, §40-35-307. 
Records, expunction, §40-35-313. 
Restitution. 
Condition of probation, §40-35-304. 
Revocation. 
Procedure, §40-35-311. 
Split confinement, §40-35-306. 
Terms of probation, §40-35-303. 
Transfer or retention of jurisdiction, 
§40-35-309. 
Violations of probation. 

Split confinement. 

Revocation of sentence, §40-35-306. 
Property offenses. 
Nonviolent property offenses. 

Alternative sentencing, §40-35-122. 
Racketeer influenced and corrupt 

organizations. 

Punishment generally, §§40-35-110 to 
40-35-112. 
Ranges. 
Schedules, §40-35-112. 
Recidivists. 
Career offenders, §40-35-108. 
Multiple offenders, §40-35-106. 
Persistent offender, §40-35-107. 
Reentry programs. 
Grants to fund reentry programs, 
§40-35-323. 
Sexual offender registration, verification 
and tracking, §§40-39-201 to 40-39-218. 
Records. 
Hearings. 
Sentencing hearing, §40-35-209. 
Probation. 
Expunction, §40-35-313. 
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SENTENCING —Cont’d 
Reentry programs. 
Grants to fund reentry programs, 
§40-35-323. 
Reform act. 
Act does not deprive court of authority 
conferred by law, §40-35-104. 
Adjustment of fines to reflect cost of living 
increases. 
Report by fiscal review committee to 
general assembly, §40-35-111. 
Alternative sentencing. 
Favorable candidates for, §40-35-102. 
Alternative to incarceration, §§40-35-103, 
40-35-104. 
Appeals. 
By state, §40-35-402. 
Determination, §40-35-401. 
Grounds, §40-35-401. 
Imposition of consecutive sentences, 
§40-35-401. 
Length, range or manner of service of 
sentence. 
Defendant may appeal, §40-35-401. 
Time for filing, §40-35-401. 
Appearance bond, §40-35-305. 
Applicability of chapter, §40-35-117. 
Authorized terms of imprisonment and 
fines, §40-35-111. 
Bail. 
Appearance bond, §40-35-305. 
Revocation on conviction, §40-35-116. 
Career offender, §40-35-108. 
Citation of act, §40-35-101. 
Classification of offenses, §40-35-110. 
Prior offenses, §§40-35-118, 40-35-119. 
Counties. 
Transfer from county for plea and 
sentence, §40-35-214. 
Court to impose sentence, §40-35-203. 
Death penalty. 
Jury to impose sentence, §40-35-203. 
Preservation of biological evidence in 
death penalty cases, §40-35-322. 
Determinate sentences only, §40-35-211. 
DNA analysis. 
Collection of biological specimens, 
§40-35-321. 
Conditions of release from imprisonment, 
§40-35-321. 
Persons convicted for certain offenses, 
§40-35-321. 
Preservation of biological evidence in 
death penalty cases, §40-35-322. 
Enhancement factors, §40-35-114. 
Notice of intent to seek enhanced 
punishment, §40-35-202. 
Statement of mitigating and enhancing 
factors, §40-35-202. 
Especially mitigated offender, §40-35-109. 
Evidence. 
Consideration of evidence in imposing 
sentence, §40-35-210. 
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SENTENCING —Cont’d 
Reform act —Cont’d 


Evidence —Cont’d 
Guilty verdict. 
Admissible in civil trial, §40-35-313. 
Plea of guilty. 
Admissible in civil trial, §40-35-313. 
Favorable candidates for alternative 
sentencing, §40-35-102. 
Felonies. 
Authorized terms of imprisonment and 
fines, §40-35-111. 
Classification of offenses, §40-35-110. 
Probation, §40-35-313. 
Sentence ranges, §40-35-112. 
Felons sentenced as misdemeanants, 
§40-35-211. 
Fines. 
Adjustment to reflect cost of living 
increases. 
Report by fiscal review committee to 
general assembly, §40-35-111. 
Fixing by court or jury, §40-35-301. 
Guilty pleas. 
Issues of guilt and sentence tried 
separately, §40-35-201. 
Hearing. 
Court to conduct sentencing hearing, 
§40-35-209. 
Imposition of sentence, §40-35-210. 
Court to impose, §40-35-203. 
Institutional disciplinary rules. 
Punishment for violations, §40-35-317. 
Institutional rehabilitation programs. 
Eligibility, §40-35-318. 
Issue of guilt and sentence tried separately, 
§40-35-201. 
Judgments. 
Contents of judgment of conviction, 
§40-35-209. 
Finality, §40-35-319. 
Jurisdiction. 
Retention during sentence, §40-35-212. 
Jury. 
Fines. 
Fixing fine by jury, §40-35-301. 
Instructing jury on possible sentences, 
§40-35-201. 
Local jail or workhouse. 
Eligibility, §40-35-314. 
Furloughs. 
Jurisdiction of sentencing court to 
grant, §40-35-316. 
Jurisdiction of sentencing court, 
§40-35-314. 
Granting of furloughs, §40-35-316. 
Ordering work release, §40-35-315. 


Transfer for violation of rules, §40-35-314. 


Work program participation, §40-35-314. 
Work release. 
Jurisdiction of sentencing court to 
order, §40-35-315. 
Location and conditions of sentence. 
Court to determine, §40-35-212. 


SENTENCING —Cont’d 
Reform act —Cont’d 


Misdemeanors. ‘ 
Authority of court to conduct separate 
sentencing hearing, §40-35-302. 
Authorized terms of imprisonment and 
fines, §40-35-111. 
Classification of offenses, §40-35-110. 
Eligibility of defendant for work release, 
furlough, etc., §40-35-302. 
Probation, §§40-35-302, 40-35-313. 
Supervision of defendants, §40-35-302. 
Punishment generally, §$40-35-110 to 
40-35-112. 
Rehabilitative program credits, 
§40-35-302. 
Sentence ranges, §40-35-112. 
Mitigating factors, §40-35-113. 
Statement of mitigating factors, 
§§40-35-202, 40-35-401. 
Multiple convictions, §40-35-115. 
Definition of multiple offender, 
- §40-35-106. 
Release eligibility status, §40-35-501. 
Repeat violent offenders. 
Three strikes, §40-35-120. 
Notice. 
Enhanced punishment. 
Notice of intent to seek enhanced 
punishment, §40-35-202. 
Penalty for violation, §40-35-504. 
Placing offender on parole, §40-35-504. 
Percentage of sentence imposed. 
Court shall specify, §40-35-306. 
Persistent offenders, §40-35-107. 
Release eligibility status, §40-35-501. 
Place of confinement if not otherwise 

provided for, §40-35-319. 

Presentence investigation, §40-35-205. 
Physical or mental examinations of 
defendant. 

Court may order, §40-35-205. 
Presentence reports, §40-35-207. 

Availability to parties, §40-35-208. 
Filing, §40-35-208. 
Victim impact statements. 

Inclusion, §§40-38-205, 40-38-206. 
Presentence service officers, §40-35-204. 
Principles adopted, §40-35-102. 
Probation. 

Authority of court to order probation in 
certain cases, §§40-35-212, 40-35-313. 

Authorized outside jurisdiction of court, 
§40-35-309. 

Conditions, §40-35-313. 

- Coupling probation with periodic 

confinement, §40-35-307. 

Deferred probation, §40-35-313. 

Discharge and dismissal, §40-35-313. 

Eligibility for probation, §40-35-303. 

Expunction from official records, 
§40-35-313. 

Modification, removal or release from 
conditions of probation, §40-35-308. 
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SENTENCING —Cont’d 
Reform act —Cont’d 
Probation —Cont’d 

Partial service of sentence. 

Probation following partial service, 
§40-35-306. 

Records. 

Expunction, §40-35-313. 

Restitution as condition of probation, 

§40-35-304. 

Revocation. 

Procedure, §40-35-311. 

Split confinement, §40-35-306. 

Terms, §40-35-303. 

Transfer or retention of jurisdiction, 

§40-35-309. 
Purposes of act, §40-35-102. 
Ranges. 
Schedules, §40-35-112. 
Records. 
Probation. 
Expunction, §40-35-313. 
Sentencing hearing, §40-35-209. 
Release. 
Calculation of release eligibility, 
§40-35-501. 

Conversion of fractions in calculations, 
§40-35-502. 

Determining release status of felons, 
§40-35-503. 

Grounds for denying, §40-35-503. 

Hearings, §40-35-503. 

Presumptions. 

Class E or nonviolent Class D convicts 
to be released upon eligibility 
absent good cause not to release, 
§40-35-503. 

Release classification status programs, 

§40-35-504. 

Sexual offenses. 

Prerequisites to release, §40-35-503. 

Repeat violent offenders, §40-35-120. 

No release eligibility status, §40-35-501. 
Reports. 

Presentence report, §40-35-207. 
Restitution. 

Condition of probation, §40-35-304. 
Retention of jurisdiction during sentence, 

§40-35-212. 

Revocation. 

Costs of proceedings, §40-35-312. 
Sentencing considerations, §40-35-103. 
Split confinement, §40-35-306. 

Standard offender. 
Defined, §40-35-105. 
Sentence for standard offenders, 
§40-35-105. 
Suspension. 

Revocation, §40-35-310. 

Procedure, §40-35-311. 

Suspension upon reaching release 

eligibility date, §40-35-501. 
Three strikes. 

Repeat violent offenders, §40-35-120. 

No release eligibility status, 
§40-35-501. 


SENTENCING —Cont’d 
Reform act —Cont’d 

Title of act, §40-35-101. 

Transfer from county for plea and sentence, 
§40-35-214. 

Trial. 

Issues of guilt and sentence tried 
separately, §40-35-201. 
Uniform judgment document, §40-35-209. 
Release. 

Calculation of eligibility status, §40-35-501. 

Conversion of fractions in calculations, 
§40-35-502. 

DNA analysis. 

Conditions of release from imprisonment, 
§40-35-321. 

Felons. 

Authority to determine release status, 
§40-35-503. 

Grounds for denying release, §40-35-503. 

Hearings, §40-35-503. 

Parole, §40-35-504. 

Presumptions. 

Class E or nonviolent Class D convicts to 
be released upon eligibility absent 
good cause not to release, §40-35-503. 

Probation. 

Conditions of probation release, 

§40-35-308. 

Release classification status. 

Programs, §40-35-504. 
Sexual offenses. 

Reform act. 

Prerequisites to release, §40-35-503. 
Repeat violent offenders. 

Sexual offender registration, verification 
and tracking, §§40-39-201 to 40-39-218. 

Three strikes, §40-35-120. 

No release eligibility status, §40-35-501. 
Reports. 

Presentence reports. 

Availability to parties, §40-35-208. 
Contents, §40-35-207. 
Filing, §40-35-208. 
Sentence to custody of department of 
correction. 
Copy to be transmitted to 
commissioner, §40-35-209. 

Victim impact statements. 

Inclusion, §§40-38-205, 40-38-206. 

Restitution. 

Adult codefendant making restitution for 
treatment and confinement of juvenile, 
§40-35-320. 

Condition of probation, §40-35-304. 

Retention of jurisdiction during 
sentence, §40-35-212. 
Robbery. 

Aggravated robbery. 

No release eligibility, §40-35-501. 

Probation, ineligibility, §40-35-303. 

Sentence reduction credits, §40-35-501. 
Sentence reduction credits, §41-21-236. 

Sentencing commission. 

Duty to review effect of credits, 
§41-21-236. 
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SENTENCING —Cont’d 
Sentencing reform act. 

General provisions, §§40-35-101 to 
40-35-505. 

Sexual offender registration, verification 
and tracking of offenders, §§40-39-201 
to 40-39-218. 

Sexual offenses. 

Work release eligibility of sex offenders, 
§§40-35-213, 40-35-315. 

Split confinement, §40-35-306. 
Standard defender. 

Defined, §40-35-105. 

Statements explaining sentence imposed, 
availability on request, §40-35-210. 
Sterilization. 

Conditioning sentence, plea agreement or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Misdemeanor cases, §40-35-302. 
Prohibition, §40-35-217. 
Suspension, §§40-35-310 to 40-35-312. 

Resentencing to community-based 
alternative to incarceration, §40-35-310. 

Revocation, §40-35-310. 

Costs of proceedings, §40-35-312. 
Procedure, §40-35-311. 

Tennessee criminal sentencing reform 
act. 

General provisions, §§40-35-101 to 
40-35-505. 

Term of imprisonment. 

First degree murder. 

Punishment generally, §§40-35-110 to 
40-35-112. 

Reform act. 

Authorized terms for felonies and 
misdemeanors, §40-35-111. 
Theft. 

Alternative sentencing for nonviolent 
property offenses, §40-35-122. 

Checks. 

Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 

Credit cards or debit cards. 

Illegal possession or fraudulent use of. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 

Criminal simulation. 

Alternative sentencing for nonviolent 
property offenses, §40-35-122. 

Forgery. 

Alternative sentencing for nonviolent 
property offenses, §40-35-122. 

Punishment generally, §§40-35-110 to 
40-35-112. 

Vandalism punished as theft. 

Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Three strikes. 

Repeat violent offenders, §40-35-120. 

No release eligibility status, §40-35-501. 
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SENTENCING —Cont’d 
Time. 
Appeals. ’ 
Time for filing, §40-35-401. 
Trial. 

Issue of guilt and sentence tried separately, 

§40-35-201. 
Vandalism. 

Punished as theft. 

Alternative sentencing for nonviolent 
property offenses, §40-35-122. 

Punishment generally, §§40-35-110 to 
40-35-112. 

Victim impact statements. 

Consideration prior to sentencing, 
§40-38-202. 

Weapons. 
Enhanced factors, §40-35-114. 
Weekend sentences. 

Calculation of service of hour, day and 
month by persons serving 
nonconsecutive days, §40-35-215. 

First hour served hour for hour, 
§40-35-216. 
Workhouses. 

Sentence to workhouse, §§41-2-103, 

41-2-111. 
Fine accompanying sentence, §41-2-112. 
Good time credit, §41-2-111. 
In lieu of jail, §41-2-113. 
Maintenance work. 
Reduction of sentence for inmate labor, 
§41-2-146. 
Roadwork. 

Credit towards reduction, §41-2-123. 
Statement to superintendent, §41-2-116. 
Workhouse sentence beginning after term 

in penitentiary, §41-2-117. 
Work release eligibility of sex offenders, 
§§40-35-213, 40-35-315. 


SERIAL NUMBERS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SERVICE OF PROCESS. 
Home address confidentiality program. 
Substitute address. 
Request that substitute address be used, 
§40-38-606. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Prisoners. 
Process in civil actions, §41-21-301. 
Inmate’s right to counsel, §41-21-302. 
Return on failure to answer, §41-21-303. 


SEWERS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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SEWERS —Cont’d 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SEXUAL BATTERY. 
Aggravated sexual battery. 
DNA analysis. 
Collection of specimen on conviction, 
§40-35-321. 
Parole release eligibility. 
No eligibility, §40-35-501. 
Probation. 
Ineligibility, §40-35-303. 


Revocation of bail on conviction, §40-35-116. 


Three strikes. 
Repeat violent offenders. 
Offenses classified as violent, 
§40-35-120. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Home address confidentiality program 
for victims, §§40-38-601 to 40-38-613. 
Parole. 
Aggravated sexual battery. 
No release eligibility, §40-35-501. 
Probation. 
Aggravated sexual battery. 
Ineligibility, §40-35-303. 
Sexual offender registration, verification 
and tracking of offenders, §§40-39-201 
to 40-39-218. 
Victims. 
Home address confidentiality program for 
victims, §§40-38-601 to 40-38-6183. 


SEXUAL DISCRIMINATION. 
Employers and employees. 
Sex discrimination in wage rates. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


SEXUALLY TRANSMITTED DISEASES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SEXUAL OFFENDER REGISTRATION, 
VERIFICATION AND TRACKING, 
§§40-39-201 to 40-39-218. 

Centralized record system, §40-39-206. 

Central repository for information. 

TBI as central repository, §40-39-204. 

Change in employment or vocational 
status. 

Report, §40-39-203. 

Child care. 

Restrictions on certain employment, 
§40-39-211. 

Community notification system, 

§40-39-217. 
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SEXUAL OFFENDER REGISTRATION, 
VERIFICATION AND TRACKING 
—Cont’d 

Convictions. 

Defined, §40-39-202. 

Data entry on SOR, §40-39-204. 

Day care. 

Restrictions on certain employment, 
§40-39-211. 

Death of offender, §40-39-210. 

Definitions, §40-39-202. 

Satellite-based monitoring of serious and 
violent sex offenders, §40-39-301. 

Designated law enforcement agencies. 

Defined, §40-39-202. 

Disclosure of information. 

Required disclosures, §40-39-203. 

DNA analysis. 

Collection of biological specimen on 
conviction of offense requiring 
registration, §40-35-321. 

Electronic monitoring and tracking. 

Satellite-based monitoring of serious and 
violent sex offenders, §§40-39-301 to 
40-39-306. 

Employed or practices a vocation. 

Becoming employed or practicing vocation. 

Occasions requiring registration, 
§40-39-203. 

Defined, §40-39-202. 

Restrictions on certain employment, 
§40-39-211. 

Entry of plea of guilty. 

Requirement of registration, §40-39-212. 

Expungement of records. 

Removal from registry, §40-39-207. 

Victims of human trafficking, sexual 
offenses or domestic abuse convicted 
of prostitution, §40-39-218. 

Failure to register, §40-39-208. 

Guilty plea. 

Requirement of registration, §40-39-212. 

Halfway house, person housed in. 

Reporting required, §40-39-203. 

Home address confidentiality program. 

Ineligibility of certain persons, §40-38-603. 

Homeless offenders. 

Applicability of registration requirement, 
§40-39-203. 

Reporting and verifying continuing 
accuracy of information, §40-39-204. 

Identification, offender required to 
carry, §40-39-213. 

Immunity of TBI, law enforcement, etc., 
from liability, §40-39-206. 

Impersonation of another, §40-39-215. 

Information to be disseminated from 
registry, §40-39-214. 

Institution of higher education. 

Defined, §40-39-202. 

Juvenile sexual offenders, §§40-39-207, 
40-39-208. 

Identification, offender required to carry. 

Exception prior to reaching age 18, 
§40-39-213. 
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SEXUAL OFFENDER REGISTRATION, 
VERIFICATION AND TRACKING 
—Cont’d 

Law enforcement agency of any 
institution of higher education. 

Defined, §40-39-202. 

Legislative findings, $40-39-201. 

Libraries. 

Public library, restriction of access to, 
§40-39-216. 

Lifetime registration requirement, 
§40-39-207. 

Local law enforcement agencies. 

Defined, §40-39-202. 
Satellite-based monitoring of serious and 
violent sex offenders. 

Sharing criminal incident information 
among agencies and vendor, 
§40-39-306. 

Minors. 

Defined, §40-39-202. 
Offender prohibited from residing with or 
being alone with minor, §40-39-211. 

Moving out of state. 

Persons required to register, §40-39-203. 

Multiple convictions. 

Lifetime registration requirement, 
§40-39-207. 

Noncompliance with provisions. 
Enumeration of violations, §40-39-208. 
Notice of offender noncompliance, 

§40-39-206. 

Notice. 


Community notification system, §40-39-217. 


Occasions requiring registration, 
§40-39-203. 
Offender against children. 
Defined, §40-39-202. 
Offenders. 
Defined, §40-39-202. 
Offenders from another jurisdiction, 
state or country. 
Required to register, §40-39-203. 
Persons convicted prior to January 1, 
1995. 
Required to register, §40-39-203. 
Persons required to register in another 
jurisdiction. 
Sufficient contacts with state, §40-39-203. 
Photographs. 
Standardized specifications for photograph 
of offender, §40-39-203. 
Presumption offender has knowledge of 
requirements. 
Signature on TBI registration forms, 
§40-39-203. 
Primary residence. 
Change in use or ownership of nearby 
property. 
Residential restriction violations not 
occasioned by, §40-39-211. 
Defined, §40-39-202. 
Establishing or changing residence. 
Occasions requiring registration, 
§40-39-203. 
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SEXUAL OFFENDER REGISTRATION, 
VERIFICATION AND TRACKING 
—Cont’d 

Prior conviction. 

Defined, §40-39-207. 

Prisoners. 

Release. 

Occasions requiring registration, 
§40-39-203. 

Probation. 

Occasions requiring registration, 
§40-39-203. 

Prosecution of violations, §40-39-208. 

Public library, restriction of access to, 
§40-39-216. 

Public records, §40-39-206. 

Registering agency. 

Defined, §40-39-202. 
Relevant information deemed necessary 
to protect the public. 
Defined, §40-39-202. 
Removing records from SOR, §40-39-209. 
Criteria for removing offender’s name, 
§40-39-207. 
Death of offender, §40-39-210. 

Reporting to law enforcement agencies, 
§40-39-204. 

Noncompliance with provisions, §40-39-208. 
Tolling of reporting period, §40-39-207. 

Request for termination of registration 

requirement. 
Discharge for offense not previously 
classified as sexual offense, §40-39-207. 
Victims of human trafficking, sexual 
offenses or domestic abuse convicted of 
prostitution, §40-39-218. 
Requirement of registration, §40-39-212. 
Residential restrictions, §40-39-211. 
Community notification system. 

Local government authority to establish 
community notification system, 
§40-39-217. 

Residents. 

Defined, §40-39-202. 

Satellite-based monitoring of serious and 
violent sex offenders, §§40-39-301 to 
40-39-306. 

Correction department. 
Duties as to program, §40-39-302. 
Criminal incident information. 
Sharing among agencies and vendor, 
§40-39-306. 
Definitions, §40-39-301. 
Enrollment as condition of release from 
incarceration, §40-39-303. 
Establishment of program, §40-39-302. 
Fees imposed on participants, §40-39-305. 
Removing devices, §40-39-304. 
Serious offenders. 
Defined, §40-39-301. 
Sexual offenses. 

Defined, §40-39-301. 

Tampering with, removing or vandalizing 
device, §40-39-304. 
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SEXUAL OFFENDER REGISTRATION, 
VERIFICATION AND TRACKING 
—Cont’d 

Satellite-based monitoring of serious and 
violent sex offenders —Cont’d 

Vandalizing devices, §40-39-304. 

Violent sexual offenders. 

Defined, §40-39-301. 

Schools and education. 

Restrictions on certain employment, 
residence or behavior, §40-39-211. 

Secondary residence. 

Change in use or ownership of nearby 
property. 

Residential restriction violations not 

occasioned by, §40-39-211. 

Defined, §40-39-202. 

Establishing or changing residence. 

Occasions requiring registration, 

§40-39-203. 

Serious sex offenders. 

Satellite-based monitoring of serious and 
violent sex offenders, §§40-39-301 to 
40-39-306. 

Definition of serious offenders, 

§40-39-301. 

Sexual offenders. 

Defined, §40-39-202. 

Sexual offenses. 

Defined, §40-39-202. 

Satellite-based monitoring of serious and 
violent sex offenders. 

Definition of sexual offense, §40-39-301. 
Short title of 2004 act, §40-39-201. 
Signatures. 

TBI registration form. 

Presumption raised by signature on form, 

§40-39-203. 

Social media. 

Account information to be provided to law 

_ enforcement, §40-39-203. 

Defined, §40-39-202. 

Social security numbers. 

TBI registration form. 

Information required, §40-39-203. 
SOR. 

Data entry, §40-39-204. 

Defined, §40-39-202. 

Removing records from SOR, §40-39-209. 

Criteria for removing offender’s name, 

§40-39-207. 

Death of offender, §40-39-210. 
Statutory rape. 

Termination of registration requirements, 
§40-39-207. 

Students. 

Becoming student in state. 

Occasions requiring registration, 

§40-39-203. 

Defined, §40-39-202. 

TBI. 

Central repository for information, 
§40-39-204. 

Defined, §40-39-202. 
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SEXUAL OFFENDER REGISTRATION, 
VERIFICATION AND TRACKING 
—Cont’d 

TBI —Cont’d 

Satellite-based monitoring of serious and 
violent sex offenders. 

Criminal incident information. 
Sharing among agencies and vendor, 
§40-39-306. 

TBI registration form. 

Acknowledgment, §40-39-205. 

Contents, §40-39-203. 

Creation, §40-39-205. 

Defined, §40-39-202. 

Distribution, §40-39-205. 

Duties of responsible officers and employees 
as to, §40-39-205. 

Use to register, §40-39-203. 

TDOC. 

Defined, §40-39-202. 

Satellite-based monitoring of serious and 
violent sex offenders. 

Criminal incident information. 
Sharing among agencies and vendor, 
§40-39-306. 

Tennessee internet criminal information 
center. 

Information part of, §40-39-206. 

Termination of registration 
requirements, §40-39-207. 

Victims of human trafficking, sexual 
offenses or domestic abuse convicted of 
prostitution, §40-39-218. 

TIES. 

Defined, §40-39-202. 

Timing for registration, §40-39-203. 

Traveling out of country, reporting prior 
to, §40-39-204. 

Untimely registration, §40-39-208. 

Verification of continuing accuracy of 
information, §40-39-204. 

Victims of human trafficking, sexual 
offenses or domestic abuse convicted 
of prostitution. 

Termination of registration requirement, 
§40-39-218. 

Victims of offender. 

Residential, behavioral and other 
restrictions on offender towards 
victims, §40-39-211. 

Violations, §§40-39-208, 40-39-215. 

Violent sexual offenders. 

Defined, §40-39-202. 

Juvenile sexual offenders, §§40-39-207, 
40-39-208. 

Identification, offender required to carry. 
Exception prior to reaching age 18, 
§40-39-213. 

Lifetime registration requirement, 
§40-39-207. 

Quarterly reporting to law enforcement 
agencies, §40-39-204. 
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SEXUAL OFFENDER REGISTRATION, 
VERIFICATION AND TRACKING 
—Cont’d 

Violent sexual offenders —Cont’d 

Satellite-based monitoring of serious and 
violent sex offenders, §§40-39-301 to 
40-39-306. 

Definition of violent sexual offender, 
§40-39-301. 

Violent sexual offenses. 

Defined, §40-39-202. 

Within 48 hours. 

Defined, §40-39-202. 


SEXUAL OFFENSES. 
Authority figure. 
Statutory rape by authority figure. 
Probation, ineligibility, §40-35-303. 
Bail and recognizance. 
Aggravated sexual battery. 
Revocation of bail on conviction, 
§40-35-116. 
DNA analysis. 
Collection of biological specimen on 
conviction, §40-35-321. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Home address confidentiality program 
for victims, §§40-38-601 to 40-38-613. 
Minors. 
Rape. 
Rape of a child. 
Aggravated rape of child. 
DNA analysis, collection of specimen 
on conviction, §40-35-321. 
Parole, not available for certain 
offenses, §40-35-501. 
Sexual offender registration, verification 
and tracking. 
Generally, §$40-39-201 to 40-39-218. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 
Prisons and prisoners. 
Sexual abuse treatment program for 
incarcerated sex offenders, §41-21-235. 
Trusty status denied to sexual offenders, 
§41-51-104. 
Rape. 
Neighborhood protection act. 
Preventing certain offenders from 
entering residential area, §40-35-123. 
Registration, verification and tracking of 
offenders, §§40-39-201 to 40-39-218. 
Sentencing. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Release. 
Reform act. 
Prerequisites to release, §40-35-503. 
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SEXUAL OFFENSES —Cont’d 
Sentencing —Cont’d 
Work release eligibility of sex offenders, 
§§40-35-2138, 40-35-315. 
Sexual battery. 
Class B felony. 
Revocation of bail on conviction, 
§40-35-116. 
Victims. 
Home address confidentiality program for 
victims, §§40-38-601 to 40-38-613. 
Sexual offender registration, verification 
and tracking. 
Termination of registration requirement. 
Victims of human trafficking, sexual 
offenses or domestic abuse 
convicted of prostitution, 
§40-39-218. 


SHERIFFS. 
Aggravated assault. 
Enhanced factor at time of sentencing. 
Victim of assault law enforcement officer, 
§40-35-114. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Prisons and prisoners. 
Transfer of prisoner to custody of 
department, §40-35-212. 
Workhouses. 
Jail declared workhouse. 
Sheriff as superintendent, §41-2-108. 
Work release or furlough of dangerous 
inmates. 
Notice to sheriff, §41-21-239. 


SHOPLIFTING. 
Theft of property. 
Conduct constituting theft. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


SHORT TITLES. 

Animal Abuser Registration Act, 
§40-39-101. 

Community Corrections Act of 1985, 
§40-36-101. 

County Correctional Incentives Act of 
1981, §41-8-101. 

Criminal Sentencing Reform Act of 1989, 
§40-35-101. 

Development District Correction Act, 
§41-1-601. 

Family Visitation and Crime Reduction 
Act, §41-21-243. 

Inmate Financial Responsibility Act of 
1998, §41-21-901. 

Inmate Reimbursement to the County 
Act of 1995, §41-11-101. 

Interstate Corrections Compact, 
§41-23-101. 

Interstate Furlough Compact, §41-23-201. 
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SHORT TITLES —Cont’d 

Neighborhood Protection Act, §40-35-123. 

Prisoner Rehabilitation Act of 1970, 
§41-21-501. 

Private Prison Contracting Act of 1986, 
§41-24-101. 

Regional Jail Authority Act, §41-12-101. 

Restitution Centers Act of 1976, §41-6-101. 

Sexual Offender and Violent Sexual 
Offender Registration, Verification 
and Tracking Act of 2004, §40-39-201. 

Tennessee Animal Abuser Registration 
Act, §40-39-101. 

Tennessee Community Corrections Act of 
1985, §40-36-101. 

Tennessee Criminal Sentencing Reform 
Act of 1989, §40-35-101. 

TRICOR Inmate Labor Act of 1994, 
§41-22-401. 

Victim Impact Statement Act, §40-38-201. 

Victims’ Bill of Rights, §40-38-101. 


SIDEWALKS. 
Crimes and offenses. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SIGNATURES. 
Sexual offender registration, verification 
and tracking. 
TBI registration form. 
Presumption raised by signature on form, 
§40-39-203. 


SMALL BUSINESSES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SMOKE ALARMS OR SMOKE 
DETECTORS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SNAKES. 
Handling snakes so as to endanger life, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SOCIAL MEDIA. 
Sexual offender registration, verification 
and tracking. 
Information provided to law enforcement 
agency, §40-39-203. 


SOCIAL SECURITY NUMBERS. 
Sexual offender registration, verification 
and tracking. 
TBI registration form. 
Information required, §40-39-203. 
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SOCIAL WORKERS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SODOMY. 
Crimes against nature. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


SOLICITATION. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SOLID WASTE. 

Misdemeanors. 
Punishment generally, §§40-35-110 to 

40-35-112. 


SOLID WASTE AUTHORITIES. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SOLITARY CONFINEMENT. 
Penitentiary, §§41-21-402, 41-21-4038, 
41-21-405. 
Workhouses. 
Refusal to work or disorderly conduct, 
§41-2-120. 


SOVEREIGN IMMUNITY. 
Corrections. 
Private prison contracting. 
Sovereign immunity not applicable to 
contractors, §41-24-107. 


SOYBEANS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SPEECH-LANGUAGE PATHOLOGISTS 


AND AUDIOLOGISTS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SPEEDY TRIAL. 
Victims of crime. 
Rights of victim, §40-38-116. 
Prompt disposal of criminal cases, 
§40-38-105. 


INDEX 


SPORTS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


STALKING. 
Probation. 
Length of probation, §40-35-303. 
Victims. 
Home address confidentiality program for 
victims, §§40-38-601 to 40-38-613. 


STATE DEPARTMENTS AND AGENCIES. 


Corrections. 
Division of rehabilitative services, 
§§41-21-504, 41-21-510 to 41-21-514. 
Prison industries. 

Purchase of articles by public agencies. 
Catalogue of products, §41-22-122. 
Required, §41-22-119. 

Exceptions, §41-22-120. 
Failure to make required purchases, 
§41-22-121. 


STATE FARM. 

Operation by Tennessee rehabilitative 
initiative in correction board, 
§41-22-101. 


STATE FINANCE. 
State treasurer. 
Victims of crime. 
Rights of victims. 
Communication of rights and resources 
to victim. 
Duties as to, §40-38-107. 


STATE OF TENNESSEE. 
Corrections. 
Motor vehicles. 
Use of state vehicles, §41-10-104. 


STATE SERVICE. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


STATE TREASURER. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 


STATUTE OF LIMITATIONS. 
Claim against state or political 
subdivision. 
Medical care for inmates. 
Time for filing expense reimbursement 
claim, §41-4-115. 
Corrections. 
Medical care for inmates. 
Time for filing expense reimbursement 
claim, §41-4-115. 
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STATUTE OF LIMITATIONS —Cont’d 
Sexual offender registration, verification 
and tracking. ; 

Victims of human trafficking, sexual 
offenses or domestic abuse convicted of 
prostitution. 

Petition for termination of registration 
requirement, waiting period for 
refiling after denial, §40-39-218. 


STATUTORY RAPE. 
Authority figure, statutory rape by. 
Probation, ineligibility, §40-35-303. 
Reporting. 
Sexual offender registration, verification 
and tracking. 
Termination of registration requirements, 
§40-39-207. 


STERILIZATION. 
Pleas. 

Conditioning sentence, plea agreement or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Prohibition, §40-35-217. 
Sentencing. 

Conditioning sentence, plea agreement or 
nolo contendere on defendant 
submitting to birth control, sterilization 
or family planning services. 

Misdemeanor cases, §40-35-302. 
Prohibition, §40-35-217. 


STOCK AND STOCKHOLDERS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 


STOP AND FRISK. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


STREET GANGS. 
Enhanced factors in sentencing. 
Defendant member of criminal gang, 
§40-35-121. 


STREETS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SUBSTANCE ABUSE. 
Prisons and prisoners. 
Substance abuse disorder treatment. 
Sentence reduction credits. 
Successful completion of program, 
§41-21-236. 
Transdermal monitoring device. 
Probation. 
Terms of supervision, §40-35-303. 


839 


SUPPORT AND MAINTENANCE. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


SURPLUS PROPERTY. 
Prison industries. 
Powers and duties of board, §41-22-414. 


SUSPENSION OF SENTENCE. 
Revocation, §§40-35-310 to 40-35-312. 


T 


TABLES. 
Criminal law and procedure. 
Felonies. 
Prior felony offenses, §40-35-118. 
Felonies. 
Classification of felonies. 
Prior felony offenses, §40-35-118. 


TAMPERING. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


Sexual offender registration, verification 


and tracking. 


Satellite-based monitoring of serious and 


violent sex offenders. 


Tampering with, removing or vandalizing 


device, §40-39-304. 


TANNING FACILITIES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TATTOOING. 
Crimes and offenses. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TAXATION. 
Collection of taxes. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


INDEX 


TAXATION —Cont’d 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Exemptions. 
Regional jail authorities, §41-12-102. 
Bond issues, §41-12-115. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Regional jail authorities. 
Tax exemptions, §41-12-102. 
Bond issues, §41-12-115. 


TAX RETURN PREPARERS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TEACHERS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TELEGRAPHS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TELEPHONE COOPERATIVES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TELEPHONES. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Jails. 
Calls by inmates made from jail or 
workhouse. 
Fee, §41-7-104. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Workhouses. 
Calls by inmates made from jail or 
workhouse. 
Fee, §41-7-104. 


TELEVISION. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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TELEVISION —Cont’d 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TENNESSEE BUREAU OF 
INVESTIGATION. 
Animal abuser registration, publication 
of list on bureau website, §§40-39-101 
to 40-39-104. 
Sexual offender registration, verification 
and tracking. 
Satellite-based monitoring of serious and 
violent sex offenders. 
Criminal incident information. 
Sharing among agencies and vendor, 


§40-39-306. 
TBI. 
Central repository for information, 
§40-39-204. 


Defined, §40-39-202. 
TBI registration form. 
Defined, §40-39-202. 
Tennessee corrections institute. 
Board of control. 
Executive director. 
Criminal history background check and 
investigation, §41-7-109. 


TENNESSEE COMMUNITY RESOURCE 
BOARD. 

Volunteers in correctional services, 
§41-10-105. 


TENNESSEE CORRECTIONS 
INSTITUTE, §§41-7-101 to 41-7-109. 
Board of control. 
Composition, §41-7-105. 
Definition of board, §41-7-101. 
Executive director. 
Duties, §41-7-109. 
Hiring, §41-7-109. 
Expenses of members. 
Travel expenses, §41-7-105. 
Membership, §41-7-105. 
Powers, §41-7-106. 
Buildings. 
Authority to acquire site and construct 
buildings, §41-7-107. 
Interim facilities furnished by state 
universities, §41-7-107. 
Correctional personnel. 
Defined, §41-7-101. 
Creation, §41-7-102. 
Definitions, §41-7-101. 
Duties, §41-7-108. 
Eligible student, §41-7-104. 
Fees, §41-7-104. 
Inspections, §41-7-108. 
Jails and jailers. 
Inspections, §41-4-140. 
Powers and duties generally, §41-4-140. 
Standards prescribed by institute, 
§41-4-140. 
Extension of time to bring facility into 
compliance, §41-4-140. 
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TENNESSEE CORRECTIONS 
INSTITUTE —Cont’d 

Programmatic assistance, §41-7-108. 
Purposes, §41-7-103. : 
Rules and regulations. 

Board to promulgate, §41-7-106. 
Students. 

Eligibility, §41-7-104. 

Fees, §41-7-104. 
Technical assistance, §41-7-108. 


TENNESSEE REHABILITATIVE 
INITIATIVE IN CORRECTION 
BOARD. 

TRICOR board generally, §§41-22-401 to 
41-22-414. 


TENNESSEE-TOMBIGBEE WATERWAY 
DEVELOPMENT COMPACT. 
Criminal law and procedure. 
Punishment generally, §$40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TERRORISM. 
Enhancement factor in sentencing, 
§40-35-114. 
Guilty plea. 
Admissibility into evidence in civil trial, 
§40-35-313. 
Sentencing. 
Enhancement factor in sentencing, 
§40-35-114. 
Verdict of guilty. 
Admissibility into evidence in civil trial, 
§40-35-313. 


THEFT. 
Bad checks. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Checks. 
Worthless checks. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Coercion. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Conspiracy. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Credit cards. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Illegal possession or fraudulent use. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Criminal simulation. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
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THEFT —Cont’d 
Debit cards. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Fraud. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Illegal possession or fraudulent use. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Drafts. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
False pretenses. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Felonies. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Forgery. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Fraud. 
Checks. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Forgery. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Motor vehicles. 
Fraudulent transfer. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Hotels, inns and other transient lodging 
places. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Negotiable instruments. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 
Property. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


THEFT —Cont’d 
Property —Cont’d 
Conduct involving merchandise. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Restaurants. 
Theft of services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sales. 
Motor vehicles. 
Fraudulent transfer. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Checks. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Credit cards or debit cards. 
Illegal possession or fraudulent use of. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Criminal simulation. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Forgery. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Services. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Shoplifting. 
Theft of property. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Vandalism. 
Punished as theft. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Worthless checks. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


THREATS. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 


THREE STRIKES. 
Repeat violent offenders, §40-35-120. 
No release eligibility status, §40-35-501. 


TIMBER. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TIME. 
Criminal law and procedure. 
Failure to observe standard time. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Standard time. 
Failure to observe. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Prisoner litigation. 
Filing of claims subject to review by 
grievance committees, §41-21-806. 
Sentencing. 
Appeals. 
Time for filing, §40-35-401. 


TIME-SHARES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TITLE INSURANCE. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TOBACCO. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TOBACCO TAX. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TOILETS. 
Charge for use of public toilet facility. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TOLLWAY AUTHORITY. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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TORTS. 
Governmental tort liability. 
Regional jail authorities. : 
Governmental body for purposes of 
provisions, §41-12-120. 
Regional jail authorities. 
Governmental body for purposes of tort 
liability provisions, §41-12-120. 


TRADEMARKS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TRADE SECRETS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TRANSDERMAL MONITORING DEVICE. 
Probation. 
Terms of supervision, §40-35-303. 


TRANSITORY VENDORS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TRESPASS. 
Criminal trespass. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


TRIAL. x 
Sentencing. 
Issue of guilt and sentence tried separately, 
§40-35-201. 
Speedy trial. 
Victim’s right to, §40-38-116. 


TRICOR. 
TRICOR board generally, §§41-22-401 to 
41-22-414. 


TRUST ACCOUNTS. 
Inmate wages, §41-21-511. 


TRUSTS AND TRUSTEES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
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UNEMPLOYMENT COMPENSATION. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Restitution industries. 
Waiver of right to be included in program, 
§41-6-205. 


UNFAIR TRADE PRACTICES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


UNIFORM JUDGMENT DOCUMENT. 
Promulgation and use, §40-35-209. 


UNIVERSITY AND POSTSECONDARY 
EDUCATION. 
Community colleges. 
Sexual offender registration, verification 
and tracking. 
Institution of higher education. 
Defined, §40-39-202. 
Law enforcement agency of any 
institution of higher education. 
Defined, §40-39-202. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Sexual offender registration, verification 
and tracking. 
Institution of higher education. 
Defined, §40-39-202. 
Law enforcement agency of any institution 
of higher education. 
Defined, §40-39-202. 
State university and community college 
system. 
Sexual offender registration, verification 
and tracking. 
Institution of higher education. 
Defined, §40-39-202. 
Law enforcement agency of any 
institution of higher education. 
Defined, §40-39-202. 


UNIVERSITY OF TENNESSEE. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


INDEX 


UTILITY DISTRICTS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
V 
VACCINATIONS. 


Correctional institution, jail or 
workhouse employees. 
Voluntary vaccination as precaution against 
bloodborne pathogens, §41-51-101. 


VANDALISM. 
Neighborhood protection act. 
Preventing certain offenders from entering 
residential area, §40-35-123. 
Probation. 
Length of probation, §40-35-303. 
Sentencing. 
Punished as theft. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Sexual offender registration, verification 
and tracking. 
Satellite-based monitoring of serious and 
violent sex offenders. 
Tampering with, removing or vandalizing 
device, §40-39-304. 
Theft. 
Punished as theft. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


VASECTOMIES. 
Sentencing or plea agreements. 
Sterilization. 

Conditioning sentence, plea agreement or 
nolo contendere on defendant 
submitting to birth control, 
sterilization or family planning 
services. 

Misdemeanor cases, §40-35-302. 
Prohibition, §40-35-217. 


VEGETABLES. 

Misdemeanors. 
Punishment generally, §§40-35-110 to 

40-35-112. 


VEHICULAR HOMICIDE. 
Aggravated vehicular homicide. 
Parole release eligibility, §40-35-501. 


VENDING MACHINES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


VENUE. 
Prisoner litigation, §41-21-803. 


INDEX 


VETERINARIANS. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


VICTIM COMPENSATION FROM THE 
PROCEEDS OF CRIME. 

Notice of eligibility for compensation, 
§40-38-109. 


VICTIM IMPACT STATEMENTS, 
§§40-38-201 to 40-38-208. 

Consideration prior to sentencing, 
§40-38-202. 

Cooperation not required, §40-38-208. 


Correction department duties, §40-38-204. 


Presentence report elements, §40-38-205. 
Definitions, §40-38-203. 
Evidence, §40-38-207. 
Form creation, §40-38-204. 
Notice of opportunity to present 
statement, §40-38-204. 
Presentence reports. 
Element, §40-38-205. 
Filing, §40-38-206. 
Short titles, §40-38-201. 
Submission not required, §40-38-208. 


VICTIMS’ BILL OF RIGHTS, §§40-38-101 
to 40-38-118. 


VICTIMS OF CRIME. 

Bill of rights, §§40-38-101 to 40-38-118. 

Conference between prosecutor and 
victim. 


Prior to final disposition of case, §40-38-114. 


Confidential home addresses. 
Home address confidentiality program, 
§§40-38-601 to 40-38-613. 
Constitutional rights. 
Implementation of constitutional provision. 
Definitions, §40-38-302. 
Purpose of part, §40-38-301. 
Conversion of restitution order into civil 
judgment. 
Restitution to victim remains unpaid, 
§§40-35-304, 40-38-102. 
Crime victim advocate. 
Entitlement of victim to, §40-38-115. 
Definitions. 
Constitutional rights, §40-38-302. 
Domestic abuse victims. 
Home address confidentiality program, 
§§40-38-601 to 40-38-613. 
Sexual offender registration, verification 
and tracking. 
Termination of registration requirement. 
Victims of human trafficking, sexual 
offenses or domestic abuse 
convicted of prostitution, 
§40-39-218. 
Electronic victim notification system. 
Defendant’s release. 
Notification of defendant’s release, 
§40-38-103. 
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VICTIMS OF CRIME —Cont’d 

Electronic victim notification system 
—Cont’d 

Inmate’s release. 

Notification of inmate’s release, 
§41-21-240. 

Grief counseling. 

Child victim of homicide. 

Right of parents for reimbursement for 
expenses, §40-38-104. 

Home address confidentiality program, 
§§40-38-601 to 40-38-613. 

Homicide cases, use of photograph of 
victim while alive, §40-38-103. 

Immunity of state and its agents, 
§40-38-108. 

Immunity of victim from suit for 
testimony at offender’s hearing, 
§40-38-3038. 

Impact statements, §§40-38-201 to 
40-38-208. 

Interview with defendant, right to 
refuse, §40-38-117. 

Judgment for unpaid restitution owed 
victim. 

Conversion of restitution order into civil 
judgment, §§40-35-304, 40-38-102. 

Law enforcement agencies. 

Information provided victim, §40-38-113. 

Notice. 

Release of defendant, notification, 
§40-38-103. 

Inmate’s release, §41-21-240. 

Rights conferred on victims, §40-38-111. 

Right to be informed as to proceedings and 
occurrences, §§40-38-110, 40-38-111. 

Statewide automated victim information 
and notification system, §§40-38-501 to 
40-38-506. 

Parent and child. 

Child victim of homicide. 

Grief counseling. 
Right of parents to reimbursement, 
§40-38-104. 

Plea bargaining. 

Rights in connection with plea-bargaining 
process, §40-38-103. 

Probation. 

Notification by probation officer that 
defendant eligible for probation, 
§40-35-303. 

Prosecuting attorney’s responsibility to 
provide information, §40-38-112. 

Public officers and employees. 

Immunity for failure to comply, §40-38-108. 

Restitution. 

Collection as civil judgment, §40-38-102. 

Condition of defendant’s probation, 
§40-35-304. 

Rights of victims of property offenses, 
§40-38-106. 

Rights of victims, §§$40-38-101 to 40-38-118. 

Citation of chapter. 

Short title, §40-38-101. 
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VICTIMS OF CRIME —Cont’d 
Rights of victims —Cont’d 
Communication of rights and resources to 
victim, §40-38-107. 
Conference between victim and prosecutor 
prior to final disposition, §40-38-114. 
Confidentiality of identifying information, 
§§40-38-103, 40-38-110, 40-38-111. 
Constitutional rights. 
Implementation of constitutional 
provision. 
Definitions, §40-38-302. 
Purpose of part, §40-38-301. 
Crimes against the person. 
Priority of cases involving, §40-38-105. 
Crime victim advocate, entitlement to, 
§40-38-115. 
Criminal injuries compensation act. 
Notice of eligibility for compensation, 
§40-38-109. 
Current information, victim’s duty, 
§40-38-112. 
Generally, §§40-38-102, 40-38-103. 
Homicide cases, use of photograph of victim 
while alive, §40-38-103. 
Immunity of state and its agents, 
§40-38-108. 

Immunity of victim from suit for testimony 
at offender’s hearing, §40-38-303. 
Interview with defendant, right to refuse, 

§40-38-117. 
Intimidation protection from defendant, 
§40-38-102. 
Law enforcement, information provided 
victim, §40-38-113. 
Legislative declaration, §40-38-101. 
Notice of proceedings or occurrences, 
§§40-38-110, 40-38-111. 
Release of defendant, notification, 
§40-38-103. 
Notice of rights conferred, §40-38-111. 
Parent and child. 
Death of child. 
Grief counseling. 
Right of parents to reimbursement 
for expenses, §40-38-104. 
Plea-bargaining process, §40-38-103. 
Primary wage earner. 
Death or permanent disability. 
Preferences in vocational schools and 
technical institutes, §40-38-104. 
Prompt disposal of criminal cases, 
§40-38-105. 

Property offenses, §40-38-106. 
Prosecuting attorney’s responsibilities to 
provide information, §40-38-112. 

Protection from intimidation from 
defendant, §40-38-102. 
Release of defendant, notification, 
§40-38-103. 
Restitution. 
Property offenses, §40-38-106. 
Retaliation from defendant. 
Protection from intimidation, §40-38-102. 


INDEX 


VICTIMS OF CRIME —Cont’d 
Rights of victims —Cont’d 

Secure waiting areas, §40-38-102. 

Speedy trial, §40-38-116. 

State treasurer. 

Communication of rights and resources to 
victim. 
Duties as to, §40-38-107. 
Immunity for failure to comply, 
§40-38-108. 

Statewide automated victim information 
and notification system, §§40-38-501 to 
40-38-506. 

Informing victims about, §40-38-118. 

Title of chapter. 

Short title, §40-38-101. 

Victim-witness coordinator, entitlement to, 
§40-38-115. 

Senator Tommy Burks victim assistance 
academy, §§40-38-401 to 40-38-405. 
Sexual offender registration, verification 

and tracking. 

Residential restrictions and other 
prohibited conduct involving offender’s 
victims, §40-39-211. 

Termination of registration requirement. 

Victims of human trafficking, sexual 
offenses or domestic abuse convicted 
of prostitution, §40-39-218. 
Speedy trial, right to, §$40-38-105, 
40-38-116. 
State departments and agencies. 

Immunity for failure to comply, §40-38-108. 

Statewide automated victim information 
and notification system, §§40-38-501 to 
40-38-506. 

Allocation of funds for defrayal of 
computer-related expenses, §40-38-506. 

Attached to sheriffs association, 
§40-38-502. 

Creation, §40-38-501. 

Funding, §40-38-504. 

Grant to support implementation and 
management, §40-38-505. 

Informing victims about, §40-38-118. 

Purpose of system, §40-38-503. 

Victim assistance academy, §§40-38-401 to 
40-38-405. 

Administrative expenses, §40-38-402. 

Created, §40-38-401. 

Established, §40-38-401. 

Funding, §40-38-404. 

Purpose, §40-38-403. 

Use of state funds, §40-38-405. 

Victim-witness coordinator. 

Entitlement to, §40-38-115. 


VICTIM-WITNESS COORDINATOR. 
Victim’s right to assistance of, §40-38-115. 


VIOLENT OFFENDERS. 
DNA analysis. 
Arrest for violent felony. 
Collection of biological specimen, 
§40-35-321. 
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VIOLENT OFFENDERS —Cont’d WASHROOMS. 
Repeat violent offenders, §40-35-120. Misdemeanors. 
Sexual offender registration, verification Punishment generally, §§40-35-110 to 
and tracking of offenders. 40-35-112. % 
General provisions, §§40-39-201 to 
40-39-218. WASTE. 
Satellite-based monitoring of serious and Misdemeanors. 
violent sex offenders, §§40-39-301 to Punishment generally, §§40-35-110 to 
40-39-306. 40-35-112. 


VISITATION OF CHILDREN. 
Home address confidentiality program. 
Custody or visitation orders. 
Effect of program participation, 
§40-38-612. 


VISITATION OF PRISONERS. 
Family visitation and crime reduction, 
§41-21-243. 


VITAL RECORDS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


VOCATIONAL REHABILITATION. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


VOLUNTARY MANSLAUGHTER. 
Punishment generally, §$40-35-110 to 
40-35-112. 


VOLUNTEERS. 
Correction volunteer services, §§41-10-101 
to 41-10-105. 
Tennessee rehabilitative initiative in 
correction board. 
Volunteer status of board members, 
§41-22-412. 


Ww 


WAGES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Restitution industries, §§41-6-204 to 
41-6-207. 
Workhouses. 
Work release. 
Wages of participating prisoners, 
§§41-2-129, 41-2-140. 


WAIVER. 
Indictments. 
Right of defendant to waive trial in county 


in which indictment or information is 
pending, §40-35-214. 


WATER AND WASTEWATER SYSTEMS, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


WATER POLLUTION CONTROL. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


WATERS AND WATERCOURSES. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


WATER SUPPLY AND WATERWORKS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


WATER WELLS. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


WEEKEND SENTENCES. 

Calculation of hour, day and month for 
persons serving sentence on 
nonconsecutive days, §40-35-215. 

First hour served hour for hour, §40-35-216. 


WEIGHMASTERS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


WEIGHTS AND MEASURES. 

Criminal law and procedure. 
Sentence and punishment generally, 

§§40-35-110 to 40-35-112. 
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WEIGHTS AND MEASURES —Cont’d 
Misdemeanors. 

Punishment generally, §§40-35-110 to 
40-35-112. 


WELFARE. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


WILDLIFE RESOURCES. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 


WILLS. 
Criminal law and procedure. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 


WITNESSES. 
Criminal law and procedure. 
Guilty verdict. 
Impeachment by, §40-35-315. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Felonies. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Impeachment of witnesses. 
Guilty verdict admissible to impeach 
truthfulness, §40-35-313. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Prisons and prisoners. 
Commissioner of correction. 
Power to summon and to administer 
oaths, §41-1-107. 
Inmates as witnesses against each other, 
§41-21-406. 
Prisoners. 


Criminal cases, §§41-21-305 to 41-21-310. 


WOMEN. 
Jails and jailers. 
Segregation of sexes, §41-4-110. 


WOMEN’S PENITENTIARY. 
Applicability of provisions, §41-1-201. 
Separate institution, §41-1-201. 
Warden. 

Appointment, §41-1-202. 

Powers, §41-1-203. 

Qualifications, §41-1-202. 


WORKERS’ COMPENSATION. 
Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Inmate financial responsibility. 
Assignment of arrearages, §41-21-911. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 
Restitution industries. 
Employment of inmates subject to 
provisions, §41-6-205. 


WORKHOUSES. 
Accounts and accounting. 
Superintendent, §41-2-110. 
AIDS. 
Employee training in universal precaution 
from bloodborne pathogens, §41-51-101. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Audits. 
Quarterly audit, §41-2-106. 
Bailing out prisoner. 
Arrest of prisoner. 
Power of bailee, §41-2-126. 
Contract, §41-2-126. 
Delinquent bailee. 
Action against, §41-2-126. 
Surrender of prisoner by bailee, §41-2-126. 
Bloodborne pathogens. 
Employee training in universal precaution, 
§41-51-101. 
Bonds, surety. 
Superintendent, §41-2-107. 
Calculation of service of hour, day and 
month. 
Persons serving sentences on 
nonconsecutive days, §40-35-215. 
First hour served hour for hour, 
§40-35-216. 
Commissioners. 
Accounts and accounting. 
Examination of accounts, §41-2-104. 
Alternative administration, §41-2-104. 
Compensation, §41-2-104. 
Control of workhouse, §41-2-104. 
Election, §41-2-104. 
Inspections, §41-2-104. 
Meetings, §41-2-104. 
Number, §41-2-104. 
Oath of office, §41-2-104. 
Powers, §41-2-104. 
Quorum, §41-2-104. 
Secretary, §41-2-104. 
Superintendent. 
Appointment, §41-2-107. 
Terms of office, §41-2-104. 
Vacancies in office, §41-2-104. 
Contracts. 
Bailing out prisoner, §41-2-126. 
Road work. 
Contracts with department of 
transportation for road work, 
§41-2-125. 
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WORKHOUSES —Cont’d 
Contracts —Cont’d 
Work contracts with other counties, 
§41-2-124. 
Work release. 

Contracts with other governmental 
agencies for accepting prisoners 
participating in program, §41-2-132. 

Counties. 
Interlocal agreements for joint operation, 
§41-2-151. 
Development district correction act. 
Regional state workhouses, §§41-1-601 to 
41-1-605. 
Disciplinary review board, §41-2-111. 
Disorderly conduct. 
Prisoners becoming disorderly. 
Punishment, §41-2-120. 
Education. 
Inmate reentry education program, 
§41-2-145. 
Employment of prisoners in another 
county, §41-2-130. 
Establishment, §41-2-101. 
Fees. 
Telephone calls by inmates from local jail or 
workhouse, §41-7-104. 
Felonies. 
Road work. 
Felons to work on roads, §41-2-123. 
Transfer of felons to department of 
correction, §41-2-121. 
Fines and costs. 
Detention for failure to pay, §41-2-111. 
Fine accompanying sentence to workhouse, 
§41-2-112. 
Furloughs. 
Applicability of provisions, §41-2-142. 
Conditions for furlough, §41-2-143. 
Duration, §41-2-143. 
Establishment of program, §41-2-142. 
Procedure, §41-2-143. 
Health. 
Medical care of prisoners, §41-2-118. 
Release of prisoners for occupational, 
scholastic or medical purposes, 
§§41-2-127 to 41-2-132. 
Hepatitis B. 
Employee training in universal precaution 
from bloodborne pathogens, §41-51-101. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
HIV. 
Employee training in universal precaution 
from bloodborne pathogens, §41-51-101. 
Notice of inmate exposed to infectious 
disease, §41-51-102. 
Inmate incentive program. 
Applicability of provisions, §41-2-144. 
Establishment, §41-2-144. 
Generally, §41-2-145. 
Reduction of time to serve, §41-2-145. 
Inmate labor for private purposes, 

§41-2-148. 

Charitable organizations or nonprofit 
corporations, §41-2-148. 
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WORKHOUSES —Cont’d 
Inmate reentry education program, 
§41-2-145. 
Institutional disciplinary rules. 
Punishment for violations, §40-35-317. 
Institutional rehabilitation programs. 
Eligibility, §40-35-318. 
Interlocal agreements for joint 
operation, §41-2-151. 
Jail as workhouse, §41-2-102. 
Sheriff as superintendent of jail declared 
workhouse, §41-2-108. 
Litter. 
Road work. 
Collection of litter and trash by felons 
and other prisoners, §41-2-123. 
Grants by commissioner of transportation 
for litter abatement, §41-2-123. 
Work release. 
Litter removal program, §41-2-149. 
Maintenance. 
Reduction of sentence for inmate labor, 
§41-2-146. 
Medical care of prisoners, §41-2-118. 
Mentally ill. 
Transfer to state psychiatric hospital, 
§41-2-122. 
Municipal corporations. 
Road work. 
Utilization of prisoners by municipalities 
within county, §41-2-123. 
Nonconsecutive day sentences. 
Calculation of service of hour, day and 
month, §40-35-215. 
First hour served hour for hour, 
§40-35-216. 
Oaths. 
Commissioners. 
Oath of office, §41-2-104. 
Superintendent. 
Oath of office, §41-2-107. 
Portable workhouses. 
Authorized for road work, §41-2-101. 
Establishment, §41-2-101. 
Prison labor. 
Employment of prisoners in another county, 
§41-2-130. 
Kinds of labor. 
Commissioners to prescribe, §41-2-105. 
Work program, §41-2-150. 
Work release, §§40-35-315, 41-2-127 to 
41-2-149, 
Prisons and prisoners. 
Transfer of felons from workhouses to 
department of correction, §41-2-121. 
Workhouse sentence beginning after term 
in penitentiary, §41-2-117. 
Refusal to work. 
Punishment, §41-2-120. 
Regional state workhouses, §§41-1-601 to 
41-1-605. 
Advisory board. 
Formation, §41-1-604. 
Recommendations, §41-1-604. 
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WORKHOUSES —Cont’d 
Regional state workhouses —Cont’d 

Citation of part, §41-1-601. 

Designation of judicial circuits, §41-1-603. 

Establishment, §41-1-602. 

Living quarters. 

Suitable quarters to be maintained, 
§41-1-602. 

Manner of service of sentence, §41-1-605. 

Number of inmates. 

Maximum number, §41-1-603. 

Security, §41-1-602. ~ 

Service of sentence. 

Application to alter sentence, §41-1-605. 
Manner, §41-1-605. 
Short title of part, §41-1-601. 
Release. 

Calculating release eligibility status, 
§40-35-501. 

Grounds for denying, §40-35-503. 

Reports. 

Superintendent, §41-2-110. 

Violence within correctional facilities, 
§41-21-408. 

Road work. 

Abatement of litter, §41-2-123. 

Contracts with department of highways for 
road work, §41-2-125. 

Credit toward reduction of sentence, 
§41-2-123. 

Equipment, §41-2-123. 

Litter abatement, §41-2-123. 

Municipal corporations. 

Utilization of prisoners by municipalities 
within county, §41-2-123. 

Preference to other kinds of labor, 
§41-2-105. 

Prisoners required to work on roads, 
§41-2-123. 

Schools and education. 

Release of prisoners for occupational, 
scholastic or medical purposes, 
§§41-2-127 to 41-2-132. 

Self-inflicted wounds by inmate to 
escape labor, §41-21-405. 

Sentence to workhouse, §§41-2-103, 
41-2-111. 

Fine accompanying, §41-2-112. 

Good time credit, §41-2-111. 

In lieu of jail, §41-2-113. 

Maintenance work. 

Reduction of sentence for inmate labor, 
§41-2-146. 

Road work. 

Credit toward reduction of sentence, 
§41-2-123. 

Statement of sentence delivered to 
superintendent, §41-2-116. 

Workhouse sentence beginning after term 
in penitentiary, §41-2-117. 

Sentencing reform act. 

Eligibility, §40-35-314. 


Jurisdiction of sentencing court, §40-35-314. 


Granting of furloughs, §40-35-316. 
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WORKHOUSES —Cont’d 
Sentencing reform act —Cont’d 
Jurisdiction of sentencing court —Cont’d 
Ordering of work release, §40-35-315. 
Transfer for violation of rules, §40-35-314. 
Sheriffs. 

Jail declared workhouse. 

Sheriff as superintendent, §41-2-108. 
Solitary confinement. 
Refusal to work or disorderly conduct, 
§41-2-120. 
State prisoners. 
Board for, §41-2-119. 
Superintendent. 

Accounts, §41-2-110. 

Appointment, §41-2-107. 

Bonds, surety, §41-2-107. 

Care of prisoners, §41-2-109. 

Duties, §§41-2-109, 41-2-110. 

Oath of office, §41-2-107. 

Reports, §41-2-110. 

Salary, §41-2-107. 

Sheriff as superintendent of jail declared 
workhouse, §41-2-108. 

Term of office, §41-2-107. 

Telephone calls by inmates from local 
jail or workhouse. 

Fee, §41-7-104. 

Travel restrictions, §41-2-148. 

Vaccination of employees as precaution 
against bloodborne pathogens, 
§41-51-101. 

Violence within correctional facilities. 

Reports, §41-21-408. 

Wages. 

Work release. 

Wages of participating prisoners, 
§§41-2-129, 41-2-140. 
Weekend sentences. 

Calculation of hour, day and month for 
persons serving sentences on 
nonconsecutive days, §40-35-215. 

First hour served hour for hour, 
§40-35-216. 
Work program. 
Participation, §41-2-150. 
Work-related programs. 

Eligibility, §41-2-147. 

Work release, §§40-35-315, 41-2-127 to 
41-2-129. 

Application for release, §41-2-128. 

Authorized, §41-2-127. 

Board of prisoners, §41-2-129. 

Commission. 

Appointment of members, §41-2-134. 
Composition, §41-2-134. 

Creation, §41-2-134. 

Number of members, §41-2-134. 
Powers, §41-2-134. 

Terms of members, §41-2-134. 

Contracts with other governmental agencies 
for accepting prisoners participating in 
program, §41-2-132. 


WORKHOUSES —Cont’d 
Work release —Cont’d 


INDEX 


Costs. 

Funding of state share, §41-2-133. 

Liability of participating prisoners, 
§41-2-139. 

Counties to which provisions apply, 
§41-2-127. 

Driving while intoxicated or drugged. 
Persons convicted of second violation. 
Conditions for release, §41-2-128. 

Escape. 

Failure to return from work on time as 
evidence of intent to escape, 
§41-2-137. 

Penalty, §41-2-137. 
Institution of program. 

Counties which may institute programs, 
§41-2-133. 

Liability of participating prisoners for 
program costs, §41-2-139. 

Litter removal program, §41-2-149. 

Petition of prisoner to come under program, 
§41-2-135. 

Refusal to release prisoner. 

Grounds, §41-2-131. 

Reports. 

Warden’s monthly report of prisoners 
under program, §41-2-138. 

Rules and regulations, §41-2-141. 
Sentencing reform act. 

Jurisdiction of sentencing court to court, 
§40-35-315. 

Taking prisoner out of program. 

Grounds, §41-2-136. 

Violations of rules and regulations, 
§41-2-141. 

Wages of participating prisoners. 

Collection, §41-2-129. 

Deductions to satisfy judgment for 
restitution, §41-2-129. 

Receipt and disbursement, §§41-2-129, 
41-2-140. 

Who may apply for release, §41-2-128. 


WORK RELEASE PRIVILEGES. 
Absconding prisoners. 
Warrant to retake. 
Commissioner of corrections’ may issue, 
§41-1-117. 
Division of rehabilitative services, 
§§41-21-504, 41-21-510 to 41-21-514. 
Enhanced factors in sentencing. 
Felony committed while on work release, 
§40-35-114. 
Furloughs. 
Granting to inmates on work release 
programs, §41-21-227. 
Roster of inmate release privileges, 
§§41-21-701 to 41-21-705. 
Sex offenders ineligible, §§40-35-213, 
40-35-315. 


WORTHLESS CHECKS. 
Theft. 
Sentencing. 
Alternative sentencing for nonviolent 
property offenses, §40-35-122. 


WOUNDS. 
Self-inflicted wounds by inmates to 
escape, §41-21-405. 


Y 


YOUTH SERVICE OFFICERS. 
Juvenile proceedings. 
Aggravated assault, enhanced factor at 


sentencing. 
Victim of assault youth services officer, 
§40-35-114. 
Z 
ZONING. 


Criminal law and procedure. 
Sentence and punishment generally, 
§§40-35-110 to 40-35-112. 
Misdemeanors. 
Punishment generally, §§40-35-110 to 
40-35-112. 


850 


ef 


i 
A 


‘ / * P oe 
A tell 
es 





x 
f a uh " 
¢ 
A iy 
an nip 
4 o . _ 2 | 
‘ aa 
1g! at 
“wom are aU SVAN er : 
“¢ PA'S {Cs s4 
Tne i Saiateniihidhaanern ‘y wine 4S 
¥ > S| , P 
(ant & pS, Ay 
a “a i 
Pork “f mg tan eink otis a 
“Fdhgetp at) vena eho nays ren 
Laat a 
ve - : t 
viet eo etic tients be . 
idx 2 bn ae 
M ‘wel lie us thawte ved er dnineud 
er CORA V CLAD Fees ww ere i tae 
t ‘oe Yelenae LAT ps es 
: wt. peti Cem wr CON co. 27a! on 
eee of Lamy theese, 
oe Dey 
% » * 
ie Foe os 
Gy 
, ede b 
; ae / 
Cee Se eneree re edn ak 
rx i 
7 Pa #4 
. en a H 4 > i 5 
8 y ae if OOF rh, 4 
aes UJ ‘D. : é = 
YT Yta Cea te, i oun 
F | S fine. 
‘ 4 y \ e qi! 
. . . OE. « 
‘4 Ag 
7" 
iy \ Paey yy st 
i hi : 
} ey oe ae 
” 4 
a 
t é ° ni } 
R fa 
i 
4 a ‘ 
t fi “ 
wo: $704 
n 2 wF 
— 4 * 
GY id \ y' rr. 
! i has Lad i’ : 
ty PA s i r 7 
' 4 (it f yn hi, ie Le bad 
i 4a oe /, | 
4 
vp 
‘ 
ee 
(ty ‘ 
Fl it / 
+ f al Byet 
‘ PP, de 
if oe A wy hb | 4 
7 can v 
tee tay dr 
ise iB Oa 7. 7y 






























| Sahwaneel lee . 
See 2 bist ea 
salma Y 

Sean xe! ai re dence 
i aft ute Shay ae 
aii w Hise an ee aie yi 
es eS ee Pe) 
‘hee res eh wee: — Hae 
‘won # Ty ari cece. ihe x A} i? 
Bh Paige Wawa ite 


1s) | 
hy Trepee: ug 


= 


Aibdpaakes moderate Tee ods in’ 
q ia ; 
ier wenae, 445 2A 143° as nd 3 
: Y ‘ , whee 
" ie , { a | Ya’ : ; L 
we ee 
Rus? nasties es woands by liad bo ; ri : 
. - * ee 
deena, APSE-408 SS ate nae 
<. id it 7 ua 
ie jet 2 aetna 
. wd j 3 4 _ 
ce q i Sie, We eee y oO J 
j : y = =) | ve 
4 er ws" a, & \ ie ha 
WS ly oe owe, yO VP) > j i une 
: Lees 
wt eges Bate br enni ‘ vidk we): he 


ti oe fens! 


rer ‘met eet OLX - tae my Me - Q 
Ph ak ahs 4.) a, 


Wri ative eee bis 
2 ‘- wr 7s 


ve j tine wie 
eet) eee a i 


WTC aL: 


Orkapion a if wr isi r onbur a boul 
| peginhonent paresslida ei 
Aa 44 40S LI hy sone 


a. Fae t 
Ae P| eee? ae sh; ih rs j Le | 
£ don ree, BG as SUR tie 


F S te as 


H 





fart 


s Saat | 


m : . iv 
wa Ag oy, “cy 
| SR YT 


rae 
Ra k h 
, Py ty) 4 \ 














. Pa | A 
ie Lin PF aD ‘eh Ante 
OF) te a ne a Sr he nS 
-% > J = \ \‘ is re ' a : aoe f 
¥ =. m: Sone A : a he 
, Pe > eer A 
oe 3 Way bes © ny yi ine 
ir oe uP * 7 : we 4 9 A 
o a | ri 
J¥ 1. ‘ in ? : Ks, Lr | 
4 ca¥ q L 
i Tas ar ) , st) 
‘ my. wy 
i . A i | \ 
im ‘ 
. 
‘ 
‘- 4 
: fl eens 
c ’ 
} 
é 
t o ; 
‘ 
- 
. 
\ 
4 
5 
j 
cs 
LA 
4 
’ 
Me, 
A ‘ 
o 
‘ : / 4 
i ; Ne a ited Pa ot) 
or ara ‘ ore Ad hei Pap) oe #) ee hos i 
7 ; | ¥ 7 7 J a » aay ae Ra 
‘ : ea b Ary es it oe ok q| tan ie “ > * 
. ey Coik) ae | sr Maa bra ey oer 
a , ees | : ‘ , VP ; . y 





th ‘ 
toa Tra ty 
re es 
7 vty fae 


Ry * ay ha 
nad an, A a A 
ty oe me 








Pie, : Pre 
@ Wie rs ah? 
ar ee ed, joy "I 
aa 
Be A Pak 
Tue MALE yet, ar 
’ pie ~ - poe s 


A 








Wigs 8 
wy Pi r ab b 
hoe Aes | 
hs Sb > 


4 
he 
- 








thay 


cath ans ne Mie 
a oy oye mm, 





Jit) any 
hook Alte 
, “i ry er 1. y 
Cute tiear 





A 
Sty" 


a at 
ys 





Fu) 
oe 


me GF) 


mi 


“ 


ya ys 
Atmel A 


a 


Rok tet 


’ of Af 1 2 “4 7 





ae 

a Se 
& ai 
our 
righ 


; t 


i 
i 4 

¥ é i ty) 5 ’ . $ 
‘aa j ; y é ’ Be era Es 4, beak Cau et 

co > LOU Spates Sing SI Nay. ak Uh ee ng te 

aot p * ? bs p ‘a apie a oF. at 

.. : * 4 “' hee i Ae a 

Poa 4 


ay te " 
Thane 
RM tyn! | 


lithe : 
gene’. pte ah i, 


mit 


“gt 

af i} 
7 

SrA wa UPL: Dito, f c 
e Sint wetter 


ine 
ae 








Naty 
Ral, 
nit 7 ay 
yee, 


eta 
; 2 us ry 
is Sey is 7 

PR Ad eet 





SNES fe ~ i 
. PG eal: Ly 
WS, we 





‘ it oF i 
res 


hae 
ne alee 
A ai 


y 


Ni vari! ahs, 
tty ae 


ay 





ae, 
- 
— 
—~ 
ee 
a 


ange 


= 
2 = 


a 


=< re 
Sin 


nese 
METS 
- 


4 





aaa 


i 
1 





a 
Je 


es 


* 
at 


a4 









ay Wel saa el 
ye halt oe) | ern 
re hiv) AOL 
‘vie My ih ae W A 


ER MAT, 
f Bey a 
’ Lov Pa! 


ie 










in : PON: | 
es x by ae ip i! a 









us 4 A oa 


>i 

i A tye 

A rin) bP } 
Wout A) Ne, eva % 
PMIEL a) Te! 


4, af h ‘ KV iH 


? lib 
Ay ig tol 





VLG 
ah >t ; 
Pla j 

if ( 
; PS, i 
¥ - 
iV : 
f 
s! i(: 
4 : eu 
i 
\ 
1 i 
‘ 
=F 
i 
' { 
i 
{ 
2 ' 
' 
vir 
? 
’ 
SS 
‘ 
‘ 
; 
a 
‘ft 
<a | 
1 
’ 
1% 
j 

y 

7 i 

‘ i 

Fa a al ; a) vs we vree ; ait ii PA ihe) Ohi te ‘ Pe Ake 1 may 
Py Alek Way Lite DAY Neon; a Cee gts | LENT Let yb, 
ay ‘ ay t A 
i! vd 
y 
; 
df 
‘ j 
7 
if i 
at 
hs 
in 
J 
i 
il 
Ny 
> 


THARCR ates kis 

TRU hae se OL Ary 
vay f in i A A y : HPN ats 
ue vite 4 ay 


aan 
Same PD di 


y ; tae ' re 
, i ta 
0) eet ee Lee ee ae 


Ray 
mt iV 


nt ‘4 yaar 


hy AVS 


st hata 


uN 
ve A 7 oe : 
ies be Sk 


vin, i" 


lit iv 


ie 
To \ . 
va as 


ie, 





2- oe sn gt 


aS Se Se 
fie eee ee 


oe fo pe 
ensues 


eae At Sot Rt ey 


Sin ae a te 


Se 
Se a SN eT et ee re 
ig 


= 


meteltie ee eee 
ee aig 


ar oreree stat ear arene 


Steen 





